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Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. Y. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utica, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HOYT H. WHEELER, District Judge, Vermont ' Brattleboro, Vt. 

Hon. JAMES L. MARTIN, District Judge, Vermont - Battleboro, Vt. 

THIRD CIRCUIT. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgli, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

1 Resigned September 27, 1905. - Appointe! to succeed Hoyt H. Wheeler. 

1J.G F. (iii) 



IV, 14G FEDERAL REPORTER. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Elisabeth, N. J. 

Hou. JOHN B. McPHERSON, District Judge, E. D. rennsylvania Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphia, Pa, 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. NATHANIEL EWING, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 



FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon, WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Bramwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circ-ùt Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODE JONES, District Judge, M. and N. D. Alabama, ..Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER, District Judge; S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex- 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. HORACE H. LURTON, Circuit Judge .'. .. .Nashville, Tenn. 

Hon. JOHN K. RICHARDS, Circuit Judge Cincinnati, Ohio. 

Hon. ANDREW M. J. COCIIRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mich. 

Hon. AUGTJSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee Chattanooga, Tenn. 

Hon. JOHN E. McCALL, District Judge, W. D. Tennessee „. Memphis, Tenn. 



JUDGES OF THE COURTS. 



SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAY, Circuit Justice 'Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit judge Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N T . D. Illinois Chicago, 111. 

Hon. SOLOMON H. BETHEA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfîeld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Inâiana Indianapolis, Ind. 

Hon. JOSEPH V. QU ARLES, District Judge, E. D. W'isconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. W'isconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo, 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark, 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Cresco, Iowa. 

Hon. SMITH McPHERSON, District Judge, S. D. Iowa Red Oak, Iowa. 

Hon. JOHN C. POLLOCK, District Judge. Kansas Topeka, Kan. 

Hon. WM. LOCHK.EN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. FINKELNBURG, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. R1NER, District Judge, W'yoming Cheyenne, Wyo. 



NINTH CIRCUIT. 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 



CASES REPORTED. 



Pafre 
Abraham, Wells &Richardson Co. v. (C. C.) 100 
Albert Lorsch & Co. v. United States (C. C. 

A.) 370 

Alexander, Smith v. (C. C.) 100 

Allen Co., Hark v. (C. 0. A.) 065 

Amalgamated Gum Co. v. Casein Co. (C. 

C.) 900 

American Bridge Co. v. Bainum (C. C. A.) 307 
American Car & Foundry Co. v. Brinkman 

(C. C. A.) 712 

American Cigar Co. v. United States (C. C. 

A.) 484 

American Express Co. v. United States (C. 

C.) 148 

American Lithographie Co. v. Werckmeister 

(C. C. A.) 377 

American Sewage Disposai Co. v. Paw- 

tucket (C. C. A.) 753 

American Tobacco Co. v. Werckmeister (C. 

C. A.) 375 

American Tobacco Co., United States v., 

two cases (C. C.) 557 

Ames v. Rickey Land & Cattle Co. (C. C.) 574 
Ames Realty Co. v. Big Indian Min. Co. 

(C. C.) 1GG 

Auderson v. Messingcr (C. O. A.) 929 

Anderson, Schiffer v. (C. C. A.) 457 

Anderson County v. Kentucky Distilleries 

& Warehouso Co. (C. C.) 999 

Arond, Moss Xat. Bank v. (C. C. A.) 351 

Ashboume, The (C. C. A.) «79 

Aspen, Castle Creek Water Co. v. (C. C. 

A.) 8 

Associates Realty Co., Lindeke v. (C. C. A.) 630 

Bacon v. Roberts (C. C. A.) 729 

Bainum, American Bridge Co. v. (C. C. A.) 367 
Baker v. F. A. Dimcombe Mfg. Co. (O. 

C. A.) 744 

Iîallantine v. Yung Wing (C. C.) 621 

Baltimore & O. R. Co. v. Brown (C. C. A.) 24 

Barbara Hernster, The (C. C. A.) 732 

Barnes, Keighlev & Gréer. Mather v. (C. 

C.) 1000 

Bartolis. Cascaden v. (C. C. A.) 739 

Rauersmith v. Extrême Gold Min. & Mill. 

Co. (C. C.) 95 

Beau, Morris v. (C. C.) 423 

Bernard, Frank v. (C. C.) 137 

Ben v v. (lia se (C. < '. A .) 0-5 

Bon-y & Co., In re (D. C.) 023 

Bcver, Brunswick-Balke-Collender Co. v. 

(C.-C. A.) 1022 

Iti-r Indian Min. Co.. Ames Realty Co. v. 

(C. C.) 106 

14(5 F. (v 



Page 



Blazosscck, Remington & Sherman Co. v. 

(C. C. A.) 

Bleaklev, The Paul L. (D. C.) 

Bloomcv, Pittsburgh R. Co. v. (C. C. A.)... 
Boak Fish Co., United States v. (C. C). . . 
B ard - f Tra^e f City < f C < c 'g , McD-ar- 

mott Commission Co. v. (C. C. A.) 

Boston & M. R. Co. v. Stoekwell (C. C. A.) 

Bound Brook, The (D. C. ) 

Bowker v. Haight & Freese Co. (C. C.) 

Bowker v. Haight & Freese Co. (C. C.) .. 
Bradford v. Expanded Métal Co. (C. C. 

A.) 

Brinckerhoff v. Ilolland Trust Co. (C. C.) 
Brinkman, American Car & Foundry Co. v. 
~ C. a: 



303 
570 
720 
104 

901 
505 
160 
256 
257 



(C. 



-). 



984 
203 

712 



549 



ô;i2 
400 
20;) 



Brooks v. United States (C. C, A.) 223 

Brown v. Magee (O. C.) 765 

Brown v. United States (C. C. A.) 219 

Brown v. TJnited States (C. C. A.) 975 

Brown, Baltimore & O. R. Co. v. (C. C. A.) 24 
Brunswick-Balkc-Coilcnder Co. v. Bever 

(C. C. A.) 1022 

Bullock Electric Mfg. Co., General Elec- 
tric Co. v. (C. C.) 

Bullock Electric Mfg. Co., General Elec- 
tric Co. v. (C. C.) 551 

Bullock Eleetrie Mfg. Co., General Elec- 
tric Co. v. (C. C.) 

Burbank, Neweomb v. (C. C.) 

Bnrk v. Johnson (C. C. A.) 

Butler Ice Co., Standard Luinber Co. v. (C. 
C, A.) 359 

Canadian Tac. R. Co. v. Wenham (C. C). . 200 
Canadian Pac. R. Co. v. Wenham (C. C.) 207 

Carlson v. Sullivan (C. C. A.) 476 

Cascaden v. Bartolis (C. 0. A.) 739 

Casein Co., Amalgamated Gum Co. v. (C. 

C.) 900 

Cassel v. United States (C. C.) 146 

Castle Creek Water Co. v. Aspen (C. C. A.) 8 

C. C. Clarke. The (D. C.) 615 

Ceballos v. United States (C. C. A.) 380 

Central R. R. of New Jersey, Ross v. (D. 

C.) 008 

Chadeloid Chemical Co. v. Frank S. De 

Ronde Co. (C. 0.1 988 

Chase, Berry v. (C'. C. A.) 025 

Chicago, The (C. C. A.) 979 

Chicago Title & Trust Co., Ex parte (C. 

C. A.) 742 

Cincinnati, II. & D. R. Co.. Interstate Com- 
merce Commission v. (C. C.) 559 

Clarke. The C. C. (D. C.) 015 

Clark & Sons Co. v. Pittsburgh (C. C.) 441 



rai 



14G FEDERAL KKrORTER. 



Page 
Cleveland. C, C. & St. L. R. Co., Davis 

v. (C. C.) 403 

Cleveland-Cliffs Iron Co. v. East Itasca 

Min. Go. (C. C. A.) 232 

C M. Allen Co., Hark v. (C. C. A.) 605 

Coffin, . In re (D. 0.) 181 

Collins, United States v. (IX G) 553 

Columbia Finance & Trust Co. v. Purcell 

(C. C.) 85 

Commercial Nat. Bank, In re (C. C. A.).. 734 
Compagnie Générale Transatlantique, Wein- 

berger v. (I). C.) 510 

Comptograph Co., Universal Adding Maeh. 

Co. v. (C. C. A.) 981 

Confederate Mémorial Ass'n v. Shaughnes- 

sy (C. C. A.) 964 

Connor. In re (D. C.) 998 

Connors, Priée v. (C. C. A.) 503 

Conroy v. Penn Electrical & Mfg. Co. (C. 

C. A.) 749 

Consolidated Gas Co. v. Mayer (C. C.) 150 

Conway v. Rickey Land & Cattle Co. (C. 

C.) 574 

Cook v. Southeastera Lime & Cément Co. 

(D. G). 101 

Crouse-Hinds Electric Co., Edison Gen- 
eral Electric Co. v. (C. C.) 539 

Cummer & Sons Co. v. Marine Sugar Co. 

(C. C. A.) 240 

Curnen & Stiner, United States v. (C. C. A.) 45 
Curtin, Ilatch v. (C. C.) 200 

Daniels v. Restem (C. C. A.) '74 

Davies, Illinois Cent. R. Co. v. (C. C. A.). . 247 
Davis v. Olevcland, C, C. & St. L. R. Co. 

(C. C.) 403 

Deifsch. Shepherd v. (C. C. A.) 750 

Delaware, L. & W. R. Co., Nathan Mfg. 

Co. v. (C O.) 252 

Delaware Securities Co. v. Metropolitan 

Trust Co. (C. C.) 000 

DeRonde Co., Chadeloid Chemical Co. v. 

(C. C.) 988 

Dimm & Co., In re (D. C.) 402 

Donohue & Co. v. Harner Bros. (C. O. A.)1023 
Douglas Park Jockey Club v. Grainger (C. 

C.) 414 

Downing & Co., United States v. (C. C. A.) 50 

Dresser, In re (C. C. A.) 383 

Dudley & Daniels Lumber Co., Inman 

Bros. v. (C. C. A.) 449 

Duncombe Mfg. Co., Baker v. (C. C. A.).. . 744 
Duteher, United States Fastener Co. v. (C. 

C.) 130 

Eastern Mill. & Export Co. v. Eastern 

Mill. & Export Co. of Pennsvlvauia (C. 

C.) *. 701 

Eastern Milling & Export Co. of Pennsyl- 

vania, Eastern Milling & Export Co. v. 

(C. C.) 701 

East Itasca Min. Co., Cleveland-Cliffs Iron 

Co. v. (C. C. A.) 232 

Edison General Electric Co. v. Crouse- 

Hinds Electric Co. (C. C. ) 539 

Eimer & Amend v. United States (C. C). . . 144 
Emorick & Duncan Co. v. Hascy (C. C. A.) 08H 
Emerv Co.. Tweedie Trading Co. v. (D. Cl (i 8 
Expailded Metai Co„ Bradford v. (C. C. A.) 984 



Page 
Extrême Gold Min & Mill Co., Bauersmith v. 
C.C.) 95 

F. A. Duncombe Mfg. Co., Baker v. (C. 

C. A.) 744 

Fairfield v. United States (C. C. A.) 508 

Falk & Bro. v. United States (C. C. A.) 48-4 

Fawcett v. United States (C. C.) 83 

F. D. Cunimer & So;is Co. v. Marine Sugar 

Co. (C. C. A.) 240 

59,050 Cigars, United States v. (C. C. A.) 130 

Forderer v. Schmidt (C. C. A. ) 480 

Frank v. Bernard (C. CI 137 

Frank, West Disinfecting Co. v. (C. C.) . . 38S 
Frankenberg Co. v. United States (C. C. A. ) 03 
Frank S. DeRonde Co., Chadeloid Chem- 
ical Co. v. (C. C.) 983 

Gallagher v. Rickey Land & Cattle Co. 

(p. C.) 574 

Gamble v. Rural Independent School Dist. 

of Allison (C. C. A.) 113 

Garrett Coal Co., General Electric Co. v. 

(C. C. A) 06 

Garside v. New York Transp. Co., two cases 

(C. C.) 588 

General Electric Co. v. Bullock Electric 

Mfg. Co. (C. C.) 549 

General Electric Co. v. Bullock Electric 

Mfg. Co. (C. C.) 551 

General Electric Co. v. Bullock Electric 

Mfg. Co. (C. C.) 552 

General Electric Co. v. Garrett Coal Co. 

(C. C. A.) 06 

George D. Emery Co., Tweedie Trading Co. 

v. (D. C.) 018 

Gesas, In re (O. C. A.) 734 

G. Falk & Bro. v. United States (C. C. A.) 484 
Gignoux v. Rickey Land & Cattle Co. (O. 

C.) 574 

Gillette v. Sendelbach (C. C. A.) 758 

Golcar S. S. Co. v. Tweedie Trading Co. 

(D. C.) 503 

Grainger, Douglas Park Jockey Club v. (C. 

C.) 414 

Grandy, Ex parte (D. C.) 318 

Grand? & Son, In re (D. C.) 31 S 

Green Connty, Thomas v. (C. C. A.) 909 

Greene, United States v. (D. C.) 70»! 

Greene, United States v. (D. C) 770 

Greene, United States v. (D. C.) 778 

Greene, United States v. (D. C.) 781 

Greene, United States v. (D. C.) 784 

Greene. United States v. (D. C.) 787 

Greene, United States v. (D. C.) 789 

Greene. United States v. (D. C.) 793 

Greene, United States v. (D. C.) V,)0 

Greene, United States v. (D. C) 801 

Greene, United States v. (D. G) 803 

Greenman, United Shoe Machinery Co. v. 

(G G A.) .759 

Griggs, Northwestern Steainship Co. v. (G 

G A.) 472 

Guardian Trust Co. v. Kansas City South- 
ern R. Co. (C G A.) 337 

Guilford, United States v. (O. C.) 298 

G. & C. Merriam Co. v. United Dictionary 

Co. (C. C. A.) 354 

Ilaight & Freese Co„ Bowker v. (C. C). . 250 



CASES REPORTED. 



IX 



Haight & Freesc Co., Bowker v. (C. C.) . . 257 
Hall's Safe Co. v. 1 1er. ing-Hall-Marvin 

Safe Co. (G. C. A.) 37 

Harnilton, ïhc (C. C. A.) 724 

Ilardt Von Bernuth & Co. v. United States 

(C. C. A.) Cl 

Hark v. C. M. Allen Co. (C. C. A.) Of!-"» 

Harkins v. Williard (C. C. A.) 703 

Harper Bros., M. A. Donohue ife Co. v. (C. 

C. A.) 1023 

Hart. United States v. (D. C.) 202 

Hartford Direetory & Publishing Co., 

Hartford Printiug Co. v. (O. C.) 332 

Hartford Printing ('o. v. Hartford Diree- 
tory & Publishing Co. (C. C.) 332 

Ilartman v. John Peters & Co. (D. C.) 82 

Hascv, Emerick & Dunean Co. v. (C. C A.) 088 

Hatch v. Curtin (C. C.) 200 

Helena Power Transmission Co. v. Spratt 

(Ç. C.) 310 

Henry E. Frankenberg Co. v. United States 

(C.*C. A.) 63 

Herdic v. Marvland Casualtv Co. (C. C.).. 390 

Hernster, The "Barbara (C. C. A.) 732 

Herold v. Shanley (C. C. A. ) 20 

Herring-Hall-Marvin Safe Co., Hall's Safe 

Co. . v. (C. C. A.) 37 

Highland Boy Gold Min. Co. v. McCleery 

(C. O. A.) 1023 

Hillside Chemical Co. v. Munson & Co. (C. 

C.) 198 

H. Mendelson & Co. v. United States (C. 

C.) 78 

Holland Trust Co., Brinckerhoff v. (C. C.) 203 

Hooks Smelting Co., In re (D. C.) 836 

Howard, Lindeberg v. (C. C. A.) 407 

Hubbard Bros. Co., Southern R. Co. v. (C. 

C. A.).... 31 

Hyams, United States v. (C. C. A.) 15 

Illinois Cent. R. Co. v. Davies (C. C. A.). . 247 

Imperator, The (D. C.) 1021 

Inman P.ros. v. Dudley & Daniels Lumber 

Co. (C. C. A.) 449 

Interstate Commerce Commission v. Cin- 
cinnati. H. & D. R. Co. (C. C.) 559 

Iowa Lillooet Gold Min. Co. v. United 

States Fidelity & Guaranty Co. (C. C.) . . 437 

Jacob Berry & Co., In re (D. C.) 023 

Jacobson, Miocène Ditch Co. v. (C. C. A.) . . 080 

.T. F. Grandv & Son. In re (D. C.) 31 S 

John Peters & Co.. Hartman v. (D. C.) 82 

Johnson, Burk v. (C. C. A.) 209 

Johnson & Johnson v. United States (C. C.) 14S 
Jonathan Clark & Sons Co. v. Pittsburgh 

(C. C.) 441 

Joseph, Murray v. (D. C.) 200 

Kansas City Southern R. Co., Guardian 

Trust Co. v. (C. C. A.) 337 

Kell v. Trenchard (C. C. A.) 245 

Kentuckv Distilleries & Warehouse Co., 

Anderson County v. (C. C.) 999 

Kentucky Vermillion Min. & Concentrating 

Co. v. Norwich Union Fire Ins. Soc. (C. 

C. A.) 095 

Kidd, Missouri, K. & T. R. Co. v. (C. C. 

A.) 499 

Knopf, In re (D. C.) 10!) 



Kolster, In re (D. C.) 138 

Koster, National Staroh Co. v. (C. C.) 259 

Kraemer v. United States (C. C.) 148 

Lake Erie, B. G. & X. R. Co., Pennsyl- 

vania Co. v. (C. C.) 440 

Lederer Co., Robinson v. (O. C.) 993 

Leeds & Catlin Co., Victor Talking Mach. 

Co. v. (C. C.) 534 

Lee Tai Lung v. United States (C. C. A.). . 3S0 

Lee Yuen Sue v. United States (C. C. A ) 070 
Levin v. Northwestern Nat. Ins. Co. (C. 

C.) 76 

L'Hommedieu, In re (C. C. A.) 708 

Lindblom v. Rocks (C. C. A.) 060 

Lindeberg v. Howard (C. C. A.) 407 

Lindeke v. Associates Realty Co. (C. C. A.) 630 

Lorsch & Co. v. United States (C. C. A.) . . 379 
Louis Metzger & Co. v. United States (C. C. 

A.) 132 

Love v. Scatcherd ( C. C. A. ) 1 

Lueder, United States v. (C. C.) 149 

McCleery v. Highland Boy Gold Min. Co. 

(C. C. A.) 1023 

McClure Co., Union Refrigerator Transit 

Co. v. (C. C.) 623 

McDearmott Commission Co. v. Board of 

Trade of City of Chicago (C. C. A.) 961 

McDougald v. New York Life Ins. Co. (C. 

C. A.) 674 

Mackenzie, Ex parte (C. O. A.) 743 

Mackenzie v. Pease (C. C. A.) 743 

McKinnon, Waterbury v. tC. C. A.) 737 

McMillan v. Noyés (O. G.) 926 

M. A. Donohue & Co. v. Harper Bros. (C. 

C. A.) 1023 

Magee, Brown v. (C. C.) 705 

Margaret, The (D. O.) 1021 

Marine Sugar Co., F. D. Cumuler & Sons 

Co. v. (C. C. A.) 240 

Martin v. Wbite (C. C. A.) 461 

Martindale, United States v. (D. C.) 280 

Martindale. United States v. (D. C.) 289 

Maryland Casualty Co., Herdic v. (C. C). . 396 
Maryland. Casualtv Co., St. Louis Dressed 

Beef & Provision Co. v. (C. C. A.) 1023 

Maryland Gold Min. & Development Co., 

Phœnix Assur. Co. v. (C. C. A.) 501 

Mather v. Barnes, Keighley & Gréer (C. 

C.) 1000 

Matthews, United States v. (D. C.)...,.. 306 
Mayer, Consolidated Gas Co. v. (C. C.) . . 150 

Meldrum, United States v. (D. C.) 390 

Mendelson & Co. v. United States (C. C.) . . 78 
Merriam Co. v. United Dictionary Co. (O. 

C. A.) 354 

Messinger, Anderson v. (C. C. A.) 929 

Metropolitan Trust Co., Delaware Securi- 

ties Co. v. (C. C.) 600 

Metzger & Co. v. United States (C. C. A.) 132 
Miller, Walker Patent Pivoted Bin Co. v. 

(O. C.) 249 

Miller & Lux v. Rickey (C. C.) 574 

Miller & Lux v. Rickey Land & Cattle Co. 

(C. C.) 574 

Milwaukee, Naumburg v. (C. C. A.) 641 

Minnetonka, The (C. C. A.) 509 

Miocène Ditcli Co. v. Jacobsen (C. C. A.) . . 080 



140 FEDERAL REPORTER. 



Tage 
Missouri, K. & T. E. Co. v. Kidd (C. C. A.) 499 

Moore, lu re (D. C.) 187 

Morris v. Beau (C. O.) 4-3 

Moss Nat. Bank v. A rend (C. O. A.) SOI 

Munson & Co., Hillside Chemical Co. v. (C. 

C.) 198 

Murray v. Joseph (D. C.) 2(!0 

Myrtle Tunnel, ïhe (I). C.) 324 

Nathan Mfg. Co. v. Delaware, L. & \V. R. 

Co. (C. C.) 252 

National Bank of Republic, Webb v. (C 

C, A.) 717 

National Starch Co. v. Koster (C. C.) .... 259 

Naumburg v. Milwaukee (C. C. A.) (141 

Neeley, United States v. (C. C.) 703 

Neely. United States v. (O. C.) 704 

Newcomb v. Burbank (C. C.) 400 

New York Cent. & H. R. E. Co., United 

States v., three cases (O. C.) 298 

New York Herald, Outcalt v. (C. C.) 205 

New York Herald Co. v. Star Co. (C. C). . 204 
New York Herald Co. v. Star Co. (C. O. 

A.) 1023 

New York Life Ins. Co., McDougald v. (C. 

C. A.) 074 

New York Transp. Co., Garside v., two 

cases (C. C.) 588 

Nichol v. Rickey Land & Cattle Co. (C. C.) 574 
North American Transportation & Trading 

Co. v. Samuels (C. C. A.) 48 

Northwestern Nat. 1ns. Co., Levin v. (C. C.) 70 
Northwestern Steamship Co. v. Griggs (C. 

C. A.) 472 

Norwich Union Fire Ins. Soc, Kentucky 

Vermillion Min. & Concentrating Co. v. 

(C. C. A.) 095 

Noyés, McMillan v. (C. C.) 920 

O'Connor v. O'Connor (C. C.) 994 

Oklahoma, Oligschlager v. (C. C. A.) 131 

Oklahoma, Sparks v. (C. C. A.) 371 

Oligsclilager v. Oklahoma (C. C. A.) 131 

Oppenheimer, In re (D. C.) 140 

Outcalt v. New York Herald (C. C.) 205 

Paine v. Willson (C. C. A.) 488 

Paul L. Bleakley. The (D. C.) 570 

Pawtncket, American Sewage Disposai Co. 

v. (C. C. A.) 753 

Pease, Mackenzie v. (C. C. A.) . 743 

Pencoyd, The (C. C. A.) . . 979 

Penn Electrical & Mfg. Co., Conroy v. 

(C. C. A.) *.... . 749 

Pennsylvania Co. v. Lake Erie, B. G. & N. 

R. Go. (C. C.) 440 

Perring, Winans v. (C. C. A.) 133 

Peters & Co., Hartman v. (D. C.) 82 

Phœnix Assur. Co. v. Marvland Gold Min. 

& Development Co. (C. C. A.) 501 

Thoenix Cap Co. v. Reiss (C. G) 387 

Pitch Pine Lumber Co., Tweedie Trading 

Co. v. (D. C.) v . C12 

Pittsburgh, Jonathan Clark & Sons Co. v. 

(C. C.) 441 

Pittsburgh R. Co. v. Bloomer (G. C. A.). . 720 

Pitt & Scott v. United States (G. C.) 148 

Porter v. Tonopah North Star Tunnel & 

L Development Co. (G. C. A.) 385 



Page 

Priée v. Cormors (G C. A.) 503 

Purcell. Golumbia Finance & Trust Co. v. 
(C. C.) 85 

Rnbens v. United States (C. C. A.) 978 

Reiss, Phornix Cap Co. v. (C. Ci 387 

Eeminglon & Slierman Go. v. Bla/.osseck 

(C. G. A.) 303 

Restein. Daniels v. (G. G. A.) 74 

R. F. Downmg & Go., T'iiited States v. (C. 

G. A.) 5(i 

Iiiekev, Miller & Lux v. (G. G) 574 

Rickey Land & Cattle Go., Ames v. (G. C.) 574 
Rickey Laud & Cattle Go., Conway v. (G. 

C.) 574 

Riekev Land & Cattle Go.. Gallagher v. 

(G. "C.) ' 574 

Rickey Land & Cattle Co., Gignoux v. (C. 

C.) 574 

Riekev Land & Cattle Co., Miller & Lux v. 

(C. C.) 574 

Rickey Land & Cattle Co., Nichol v. (O. C.) 574 
Rickey Land & Cattle Co.. Wood v. (G. C.) 574 

Roberts, Bacon v. (C. C. À.) 729 

Robinson v. S. & B. Lederer Co. (C. C.) . . . 993 

Rocks, Lindblom v. (C. C. A.) G00 

Rosenberg v. United States (C. C.) 84 

Ross v. Central R. R. of New Jersey (D. 

C.) 608 

Rural Independent School Dist. of Allison v. 

Gamble (C. O. A.) 113 

Saginaw, The (C. C. A.) 724 

St. Louis Dressed Beef & Provision Go. v. 

Maryland Gasualty Co. (C. C. A.) 1023 

Samuels. North American Transportation & 

Trading Go. v. (C. C. A.) 48 

Sanbo v. Union Pac. Goal Co. (O. C.) 80 

Sanders, Ex parte (D. G.) 109 

Scatcherd, Love v. (C. G. A.) 1 

Schiffer v. Anderson (C. C. A.) 457 

Schmidt, Forderer v. (C. C. A.) 480 

Schmitz v. United States (C. C. A.) 127 

Schoellkopf, Hartford & Hanna Co., United 

States v. (G. G. A.) 56 

Sendelbach, Gillette v. (C. C. A.) 758 

Shanley, Herold v. (G. C. A.) 20 

Sliaughnessv. Confédérale Mémorial Ass'n 

v. (C. C. A.) 904 

Sbaw, In re (V. C.) 273 

Shepherd v. Deitsch (C. G. A.) 756 

Simon, United States v. (D. C.) 89 

Smith, In re (D. C.) 923 

Smith v. Alexander (C. C.) 100 

Sonn, Universal Brush Go. v. (C. C.) 517 

S. O. No. 50, The (D. C.) 1021 

Southeastern Lime & Cernent Co., Cook v. 

(D. C.) 101 

Southern R. Co. v. Huhbard Bros. Go. (C. 

G. A.) 31 

Southern R. Go. v. Thomnson (G. C, A.). .. 972 

Sparks v. Oklahoma (O. G. A.) 371 

Spencer & Co. v. United States (G. G.).. 112 
Spratt, Helena Power Transmission Co. v. 

(O. C.) 310 

S. S. McClure Co., Union Refrigerator 

Transit Go. v. (G. G) 023 

Standard Lumber Go. v. Butler lce Co. (G. 

C. A.) 359 



CASES RETORTED. 



XI 



Page 

Star Co.. New York Herald Co. v. (C. C). . 204 
Star Co.. New York Herald Co. v. (C. C. 

A.1 1023 

Star Flouring Mills Co., ïolerto, S f . L.. & 

AV. R. R. v. (C. C. A.) 9"3 

Stoekwcll, T'.oston & M. R. Co. v. (C. C. A.ï 505 

Sullivan. Carlson v. (C. C. A.l 470 

S. & B. Letlerer Co., Ttobinson v. (C. C). . ii!)3 

Talk-O-Phone Co., Victor Talking Math. 
Co. v. (C. C.) n:u 

Thomas v. Green Connty (C. C. A.) 909 

r i'homason. Southern R. Co. v. (C. C. A.).. 072 
Toledo. St. L. & W. Ii. R. v. Star Flour- 
ing Mills Co. (C. C. A.) 953 

Tonopah North Star Tunnel & Develop- 
ment Co., Porter v. (C. C. A.) 385 

Townsend, The (C. C. A.) 979 

Toy Tong v. United States (C. C. A.) 340 

Trenehard. Kell v. (C. O. A.) 245 

Tug No. 32, The (C. C. A.) 1023 

Tunnel, The Myrtle (D. C.) 321 

Tweedie Trading Co. v. George D. Emerv 

Co. (D. C.) GIS 

Tweedie Trading Co. v. Pitch Pine Lumber 

Co. (D. C.) 612 

Tweedie Trading Co., Golcar S. S. Co. v. 
(D. C.) 5G3 

Union Pac. Coal Co.. Sanbo v. (C. C.) 80 

Union Refrigerator Transit Co. v. S. S. Mc- 

Clure Co. (C. C.) G23 

United Dietionary Co., G. & C. Merriam 

Co. v. (C. C. A.) 354 

United Shoe Machinerv Co. v. Greenman 

(C. C. A.) 759 

United States v. American Tobacco Co., two 

cases (C. C.) 557 

United States v. P»oak Fish Co. (C. C.)... 104 

United States v. Collins (D. C.) 553 

United States v. Curnen & Stiner (C. C. 

A.) 45 

United States v. 59,050 Cigars (C. C. A.). . 130 

United States v. Greene 11). C.) 7GG 

United States v. Greene (ï). C.) 770 

United States v. Greene (D. C) 778 

United States v. Greene (D. C.) 781 

United States v. Greene (D. C.) 784 

United States v. Greene (I). Cl 787 

United States v. Greene (D. G) 7.89 

United States v. Greene (D. C.) 793 

United States v. Greene (D. C.) 79G 

United States v. Greene (D. CI 801 

United States v. Greene (D. Cl 803 

United States v. Guilford (C. C.) 298 

United States v. Hart (U. C.) 202 

United States v. Hyams (C. C. A.) 15 

United States v. Lueder (C. C.) 149 

United States v. Martindale (1). C.) 280 

United States v. Martindale II). C. j 289 

United States v. Matrhews (D. C.) 300 

United States v. Meldrum (I). C.) 390 

United States v. Neelev (C!. C.) 7G3 

United States v. Neelv (C. C.) 764 

United States v. New York Cent. & II. R. 

R. Co., three cases (C. C.) 298 

Uni vert States v. R. F. Downing & Co. (C. 

U. A.) 50 



Page 
United States v. Sehoellkopf, liai tford & 

Ilanna Co. (C. C. A.) 50 

United States v. Simon (D. C ) 89 

United States, Albert Lorseh & Co. v. (C. 

C. A.) 379 

United States, American Cigar Co. v. (C. 

C. A.l 484 

Uniied States, American Express Co. v. (C. 

C.) 148 

United States. Brooks v. (C. C. A.) 223 

United States. Rrown v. (C. C. A.) 219 

United States. Brown v. (C. C. A.) 975 

United States, Casse! v. (C. C.) 14G 

United States, Ceballos v. (C. C. A.) 380 

United States, Kimer & Amend v. (C. C). . 144 

T'nitcd States, Fairfield v. (C. C. A.) 508 

United State, Fawcett v. (C. C.) 83 

United States. G. Falk & Bro. v. (C. C. 

A.) 484 

United States, Hardt Von Bernuth & Co. v. 

1C. C. A.) 61 

United States, Henry E. Frankcnberg Co. 

v. (C C. A.) 63 

United States, II. Mendelson & Co. v. (C. 

C.) 78 

United States, Johnson & Johnson v. (C. C.) 148 

United States, Kraerner v. (C. C.) 148 

United States, Lee Tai Lung v. (C. C. A.) 380 

United States, Lee Ynen Sue v. (C. C. A.). . 670 
United States, Louis Metzger & Co. v. (C. 

C. A.) 132 

United States, I'itt & Scott v. (C. C.) 148 

United States. Rabens v. (C. C. A.) 978 

United States, Rosenberg v. (C. C.) 84 

United States, Schmitz v. (C. C, A.) 127 

United States, Spencer & Co. v. (C. C). . . 112 

United States, Toy Tong v. (C. C. A.) 343 

United States, United States Shipping Co. 

v, (C. C.) 914 

United States, Vernon v. (C. C. A.) 121 

United States, Wilson v. (C. C. A.) 04 

United States Fastener Co. v. Dutcher (C. 

C.) 136 

United States Fidelity & Guaranty Co., 

Iowa Lillooet Gold Min. Co. v. (C. C) 437 
United States Shipping Co. v. United Stat- 
es (O. C.) 914 

Universal Adding Maeh. Co. y. Compto- 

graph Co. (C C. A. ) 981 

Universal Brush Co. v. Sonn (C. C.) 517 

Vernon v. United States (C. C. A.) 12] 

Victor Talking Mach. Co. v. Leeds & Catlin 

Co. (C. C.) 534 

Victor Talking Mach. Co. v. Talk-O-Phone 

Co. (C. C.) 534 

Vogel v. Warsing (C. C. A.) 949 

Walker Patent Pivoted Bin Co. v. Miller 

tC C.) 249 

Warsing, Vogel v. (C. C. A.) 949 

Waterbury v. McKinnon (C. O. A.) 737 

Watkinson, In re (D. C.) 142 

Yv'ebb v. National Bank of Repulàie (C. 

C. A.) 717 

YVeinberger v. Compagnie Générale Trans- 
atlantique (I). C.) 510 

Weinreb, lu re (C. C. A.) 243 



xu 



146 FEDERAL REPORTEE. 



Page 
Wells & Richardson Co. v. Abraham (C. C.) 190 
Wenham, Canadian Pac. R. Co. v. (C. C.) 20(5 
Wenham, Canadian Pac. R. Co. v. (C. C.) 207 
Werckmeister, American Lithographie Co. 

v. (C. C. A.) 377 

Werckmeister, American Tobacco Co. v. 

(C. C. A.) 375 

West Disinfecting Co. v. Frank (C. C.).. 388 



White, Martin v. (C. C. A.) 

Williard, Harkins v. (C. C. A.) 

Willson, Paine v. (C. C. A.) 

Wilson v. United States (C. C. A.) 

Winans v. I'erring (C. C. A.) 

Wood v. Rickey Land & Cattle Co. (C. 

Yung Wing, Bailantine v. (C. C.) 



C.) 



Page 
4«1 

703 
488 
64 
133 
574 

C21 



CASES 

A.RGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



LOVE v. SCATCHEUD. 
(Circuit Court of Appeals, Sixth Circuit. May 1, 190G.) 

No. 1,470. 

1. Triai. — Direction op Verdict — Request by Both Parties — Opération. 

Where eaeh party requested tlie court to instruct tlie jury to return 
a verdict in bis favor, it was tantamount to an afiirmance by both 
that there was no substantial conflict in the évidence, and that the 
facts raised only a question of law. 

|Ed. Note. — For cases in point, see vol, 40, Cent. Dig. Trial, § 400.] 

2. Evidence — Opinion. 

In an action for broker's commissions, a question asked défendant as 
a witness as to whether lie understood that plaintiff came to defendant's 
résidence representing the purchaser, and not as defendant's agent, was 
inadmissible as calling for defendant's opinion. 

[Ed. Note. — For cases in point, see voi. 20, Cent. Dig. Evidence. §§ 
2149-2185.] 

3. Brokers — Contract — Options — Construction. 

Plaintiff procured a contract authorizing him to sell defendant's timber 
land on a 5 per cent, commission ; and, having found a purchaser, pre- 
sented to défendant for his signature an option giving the grantee the 
right to purchase within 00 days. Défendant, before signing the option, 
but without any conversation with plaintiff, changed the same so as to 
read that the priée was "net cash" to him. Held, that such altération 
meant that the priée was net cash to défendant as between himself and 
the purchaser and had no référence to defendant's contract with plain- 
tiff for commissions. 

4. Same. 

Défendant wrote plaintiff authorizing him to sell defendant's timber 
land in Arkansas agreeing that if plaintiff put défendant in com- 
munication with a reliable purchaser défendant would protect plaintiff 
on a commission of 5 per cent. Plaintiff immediately corresponded with 
a purchaser, who, at plaintiff s direction, wired défendant for a priée: 
and this beiug agreed on, the purchaser wrote plaintiff a letter eoneern- 
ing the property inelosing a skeletou option winch be desired défendant 
to exécute. Plaintiff then went to defendant's place of business, showed 
him the purcbaser's letter with the option, and défendant after some 
delay signed the option after insert ing that the priée should be net cash 
to him, but without any statement that it was to be free of commis- 
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slons. 7T?lâ, that défendant was not Justifiée! In believîng that plaîntiff 
was acting for tbe purcliaser, and that It was therefore error for tbe 
court to direct a verdict for défendant in plaintiff's action for com- 
missions. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action in assumpsit to recover the sum of $12,000. claimed to be due the 
plaintiff. A. M, Love, for his services in bringing about a sale of a tract 
of land belonging to the défendant, Scatcherd. The pleas were non assumpsit 
and nil débit. At the conclusion of ail tbe évidence the court was requested 
by the défendant to instruct the jury to find agaiust the plaintiff. The plain- 
tiff thereupon requested the court to instruct a verdict for the plaintiff. 
Thcre were no other requests and no exception to rulings upon évidence. The 
court instructed a verdict for the défendant and tins is assigned as error. 

The défendant below, who resided at Biiffalo, N. Y., owned a Ixidy of land 
situated in Arkansas containing about 22,000 acres. The plaintiff below 
lived at Jonesboro. Ark.. and in vieinity of ScatelienTs land. The eontraet, 
if any there was, by vvhich plaintiff was to be coniponsatod for bringing about 
a sale of Scatcherd's land. is to be deduced froin certain correspondence be- 
tween the parties. Sucli of it as is found in the transcript hère follows: Prior 
to July 29. 1003, tbe plaintiff had written to the défendant, and on the 20lh 
of July tbe défendant wrote to the plaintiff as follows: 

"ISuffalo, N. Y., July 29, 3003. 
"Mr. A. M. Love, Jonesboro, Ark. — Dear Sir: We are in receipt of yours 
of the 20th and contents noted. We are not prepared at tins time to make 
ternis with you as we bave concluded to take our property ont of the market 
for the présent. If you will write us again about tbe middle of next month, 
we will bave corne to a décision in the inatter and will be pleased to entertain 
your proposition. 

"Yours truly, Scatcherd & Son." 

The letter to wliieh the above is a reply Is not in évidence. 

"Jonesboro, Ark., August 15, 1903. 

"Gentlemen: Referring to yours of July 29th, in which you said you would 
at tbis time be in position to quote priées and terms on 22,000 acres of forest 
land you hâve near hère, I will say that I bave a rnan that wants to buy 
lf price and tenus are right. Mention me priée you want for the tract 
and pay me 5 per cent, commission, also please mention your net price and 
protect me in tbe price from 50 cents to $1.50 for the trouble and expense of 
selling. The m an that wants to buy was on tbe land 10 days ago, and will be 
back in 10 days. I will want you to allow sufTicient time for parties to in- 
vestigate and estimate timber, which is a big job. 

"A. M. Love." 

In reply to this letter Scatcherd & Son, on the ISth of August, 1903, wrote 
to the plaintiff as follows: 

"A. M. Love, Jonesboro, Ark. — Dear Sir: We are tbinking of taking 
our property out of the market, but if you bave anybody who is reliable and 
with vvliom you can put us in communication regarding this property, we 
would protect you on a commission of 5 per cent. We would want to hâve 
an opportunity to look up the party as to his responsibility before making 
priées, and if tbis were satisfactory, before doing so, we would arrange alï 
matters in détail with you. In any event, we would agrée to protect you 
in case you furnisb us names, etc. 

"Yours truly, Scatcherd & Son." 

On August 29th the plaintiff wrote to the défendant as follows: 

"Jonesboro, Ark., August 29. 1903. 
"Scatcherd & Son, Buffnlo, N. Y. — Gentlemen: I bave some parties to look 
over your land next week from St, Louis, and tlicy will want to know the 
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flrst thing whîit the priée is going to be. Please tell me something In the 
neighborhood of what to say. It puts me in au awkward sbape not to be able 
to make them some kind of priée. 

"Yours truly, A. M. Love." 

Tliis Ietter the défendant testifled that he did not remember to bave re- 
ceived. The only reason he gives is that he gets so many letters he can not 
remember them ail. 

On September 10, 1003, plaintiff wrote to one E. L. Westbrook the follow- 
ing Ietter : 

"Jonesboro, Ark., September 10, 1903. 

"Mr. E. L. Westbrook, City — Dear Sir: I am trying to sell for Scateherd 
& Son of Buffalo, N. Y., their land at Mosher, Ark. There is about 22,500 
acres of land located near the Erisco R. K., with about seven miles of 
standard guage railroad on it ; good band saw, mill building, etc. Tbe 
land is good for farming when the timber is taken off. I would like 
to sell you this land, as I think you can make some money out of it. 
You are also interested in some railroad propositions, as I understand. Why 
not take this np and you would hâve seven miles built, which would be a 
starter. I enclose you plat of the land and estimate of the différent kinds of 
timber. Please let me know at an early date what you think of it. 

"Yours truly, A. M. Love." 

This Ietter was aeeompanied by a plat of the land, and au estimate of 
the timber and improvements. 

On September lôtli Westbrook wrote to the plaintiff as follows : 

"Mr. A. M. Love, City — Dear Sir: I hâve been thinking of your suggestion 
to me about the purchase of the property of Scateherd & Son, at Mosher, 
in Poinsett county, this state, and I am very favorably inclined to take hold 
of it. I represeut some people who bave money enough to carry out anything 
they become interested in, and if I took hold of the proposition it would 
be on a cash basis, and I believe I am now ready to make a cash offler of $9 
per aère for this property, provided, of course, tbe timber is there that is 
thought to be there. When you are in again, please call up my office and we 
will place in writing what we agrée on. I expect to be hère ail this week, 
but in the event I am out when you call, leave a note for me, making 
an engagement for any day most convenient for you. 

"Very truly yours, E. L. Westbrook." 

To which the plaintiff replied on the ISth of September as follows : 

"Jonesboro, Ark., September 18, 1903. 
"Mr. E. L. Westbrook, City — Dear Sir : I hâve just received yours of the 
15th and called at your office but found you were not in. I am out of 
town a good deal, as you know, and I will ask you to take tbe matter up 
with Scateherd & Son, of Buffalo, direct, and they will give you ail the in- 
formation you want about the property, also priées, terms, etc. Please let me 
know how you are getting along with it. 

"Yours truly, A. M. Love." 

On September 26th Westbrook telegraphed to the défendant as follows : 

"Jonesboro, Ark., Sept. 26, 1903. 
"John N. Scateherd & Son, Buffalo, N. Y. — Will you accept $9 per acre cash 
for Poinsett county land? 

"Edward L. Westbrook." 

To which the défendant replied by telegram: 
"Will accept $10 net cash if closed immediately." 

On September 28th Westbrook telegraphed to the défendant as follows : 
"Kame day next week ; can see you about land matter." 
To which the défendant replied: 

"Meet October six; will you be hère? Others wire will be hère beginning 
of next week." 
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On October 2d Westbrook telegraphed to the défendant as follows: 

"Jonesboro, Ark., Oct. 2, 
"Scateherd & Son, Buffalo, N. T. — Will you send abstraet to Citizens' Bank 
lmmediately for examinationî 

"Edward L. Westbrook." 

To which the défendant replied October 3d as follows: 
"Require abstraet hère; parties coming next week. Will you be hère 
Tuesday?" 

Tuesday following October 3d was October Gth. 

"Buffalo, N. T., Oct. 5, 1903. 
"Mr. A. M. Love, Jonesboro, Ark. — Dear Sir: Contents of your letter of 
October 2d noted. If Luehrman Hardwood Lumber Co. désire to purchase 
our property we should be pleased to hear froin tbem, but we hâve not our- 
selves offered this property to anybody. If they apply for priées, etc., we will 
be pleased to give the information to tkein. 

"Yours truly, Scateherd & Son." 

The letter referred to of October 2d, is not In the transcript 
On October 7th Westbrook wrote to the plaintiff as follows: 
"Mr. A. M. Love, Thayer, Mo. — Dear Sir: I hâve been so engaged with 
the affaire of the company that I hâve not had the opportunity to write you, 
and I bave thought I would see and talk with you with référence to your 
request that I take up with Scateherd & Son the purchase of tbe Mosher 
property in Poinsett county, direct, because of your probable absence from 
home. I wired Mr. Scateherd to know if they would accept $9 per acre 
for the property and they wired in answer to my telegram that they would 
take $10 per acre cash. I immediately sought to make a date to meet 
thèse gentlemen in Buffalo and tbey wired me to meet them in Buffalo the 
following Tuesday and stated they expected other parties the first of the 
week to close the deal. Of course I did not care to make a wild goose chase 
of my trip and get there perhaps to flnd the property so!d, so I decided to 
remain at home. I do not know if they hâve sold the property to the 
parties they expected, but I hâve concluded that I will take the property if 
they care to sell it for a cash considération of $10 per acre, the actual 
acreage to be ascertained from the United States government surveys on file 
In the office of the clerk and recorder of Poinsett county, at Harrisburg, pro- 
vided the title is good and the property is as représentée!. As I understand, 
the sale of the property at $10 an acre includes the land minus the cotton- 
wood, the mill, buildings and land at Mosher, the railroad, locomotive and 
cars, saw mill, etc. This is a pretty good sized deal, and I would want to 
make a careful examination of the property as a whole. This is a bona fide 
matter with me, and I am ready to take it up on receipt of the proper as- 
surances that I will be protected. Some people look at this property longingly, 
but the priée is really pretty large and there are but few of us that can 
go into such a deal of the magnitude of this. I bave therefore concluded 
to take the property, provided you can get the owners to exécute the within 
contract, and if you care to take it up further with them, I will be very glad 
to bave you do so. If the property is as represented and satisfactory and 
the title is good, I will take it and pay cash for it. You, of course, know 
me, but you might refer your people to the banks hère or any one they may 
think of, R. G. Minnick, the former owner of the property included, if they 
would know further of me and my ability to take care of my coutracts. If 
anything is done at ail It will bave to be done soon, as the fall rains 
will soon be hère. I wisb, however, that this property were out of the 
levée district, as the last législature raised the levée taxes from four to 
six cents per acre. Please advise as soon as you can what you expect. 

"Very, truly, Edward L. Westbrook." 

With this letter he inclosed the skeleton of a contract which he desired to 
make with the défendant. 
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To which the plaintiffi replied on October 8th as follows: 

"Tliayer, Mo., October 8, 1903. 

"Edward L. Westbrook — Dcar Sir : I a m in receipt of yours of 7th rela- 
tive to your communication with Seatcherd & Son with regard to the pur- 
chase of their Mosher property. and will say I will take this matter up with 
Mr. Seatcherd next week in person, and see if I can procure the option 
yon want. Will say that 00 days is qui te a while. Could you not get along 
with shorter time? Tins pro])crty does not need a close examination, as 
you will reniizp when you corne to examine, to soe .$10 per acre in it. Will 
let you kiiow as snon as I see thciu what you may expect. 

"Yours truly, A. M. Love." 

Plaint if?'. Love, thore\ipon wired Seatcherd tliat he would be in Buffalo 
within a day or two. He aecordingly went and saw Mr. Seatcherd in his 
office. Iîe can-ied Westbrook's letters of October 7th, set out above, and 
a copy of the proposed option oontract accompanying the letter. Love tes- 
tifled that he gave tins letter and option to Seatcherd, and told him he had 
corne on to arrange for the option desired by Westbrook. as he thought he 
would take the land. Seatcherd, he says, read the letter, and took the 
option and interlined "net" bef'ore cash and then had the agreement rewritten. 
He further testifled that Seatcherd said he was negotiating with another 
party and asked him to wait over until lie could see what should corne of 
that. This Love did. On the second or third day after arrivai, Seatcherd 
agreed to give an option to Westbrook for thirty days, saying 60 days, the 
time asked for by Westbrook, was too long. That he then asked if he, Love, 
should take the matter up with Westbrook, as Westbrook was the mari he was 
dealing with. That Seatcherd said: "You take it up with him by wire." 
Thereupon Love wired as follows : 

"Buffalo, N. Y., Oct. 10. 

"E. L. Westbrook, Jonesboro, Arkansas : Will onlv give 30 days' option. 
What will you pay for same. Wire me today, Hôtel Brozelle, sure. 

"A. M. Love." 

Westbrook replied as follows : 

"One hundred dollars for 60 days' option. Feel sure will take land, can do 
no better. 

"E. L. Westbrook." 

The option was given and before it expired Westbrook took the land and 
paid cash, .$220,183 for same to Seatcherd direct. 

Under date of November 5, Seatcherd wrote Westbrook as follows : 

"Yours of the 28th received. Note that you say the option which was 
dated the 19th was so delayed in transit that 10 days of your time are gone 
by. There must be some error in this, because we received your signed re- 
ceipt dated October 22d for the delivery of the option, which went by regis- 
tered letter. This would show that it was only three days in transit. Oc- 
tober 22d was the day that your receipt card was mailed. Note that you 
bave men at work estimating the property. We received a telegram from 
Mr. Love in which he says the option was delayed, and asking us to send on 
the abstract of title to the bank. Is this your désire? In inatters of this 
kind we would like it if you would communicate with us direct. 

"Yours truly, John N. Seatcherd." 

On December 14, 11)03, Love wrote Seatcherd as follows : 

"Jonesboro, Ark., Dec. 14, 1003. 

"Seatcherd & Son, Buffalo, N. Y. — Gentlemen : As the deal between you and 
Mr. Westbrook on your Poinsett county land is now closed at ,f>10 per 
acre, the amount of acres being as you and I figured, 22,610, please send 
me your check for 5 per cent, of the amount as per your agreement by 
letter August 18th to me. This was a good, big deal and you hâve doue 
well, which I am glad to know, as it always encourages men of money to 
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invest in our country, and there are other investments hère just as good. 
Wishing you success, Merry Christuias, a Happy New Year. 

"Yours very truly, A. M. Love." 

To this Scatcherd replied, under date of Dec. 19th: 

"Buffalo, N. Y., Dec. 19, 1903. 

"Mr. A. M. Love, Jonesboro, Ark. — Dear Sir: Yours of the 14th received. 
Thank you l'or your good wislies at this time and I beg leave to state that 
I do not see wherein I owe you 5 per cent, in my trade with Mr. Westbrook. I 
wrote you in August that if you gave me the names of satisfactory parties 
and I traded with them I would proteet you. You did not give you (me) the 
naine of Mr. Westbrook, ne applying himself and I replying direct to him. 
I did not even knovv that you knew him, and you came hère not at my so- 
licitation but representing Mr. Westbrook, as 1 understood it, to obtain for 
him the written option whieh I gave. I therefore can not see that I am 
under any obligation to pay you 5 per cent. 

"Wishing you the compliments of the season, I remain, 

"Yours truly, John N. Scatcherd." 

Scatcherd testifled that the first knowledge ne had of Westbrook was West- 
brook's wire of September 26th, heretofore set out, and that he did not know 
that Love had had anything to do with his offer. Scatcherd says that when 
Love handed him W'estbrook's proposed option he said to Love, "this price is 
net cash to me" and interlined "net" before "cash." That he, Love, made no 
reply when he said this. 

He was asked by his counsel : 

"Q. Did you understand that he was coming there (meaning Buffalo) 
representing Westbrook ?" 

"A. That was my understanding of it." 

Plaintiff then objected, saying : 

"We object to his understanding. Ask him what transpired between the 
parties and we will hâve no objection." 

The court then said : 

"He stated awhile ago what occurred." 

Scatcherd did not deny the statemeut of Love that he gave Scatcherd, West- 
brook's letter of October 7th, heretofore set out, or that he read it. 

Cooper & Fitzhugh, for plaintiff in error. 
W. A. Percy, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Each party requested the court to instruct the jury to return a ver- 
dict in his favor. Nor were there any requests for an alternative 
charge as in Minahan v. Grand Trunk Western Ry. Co., 138 Fed. 37, 
a récent case decided by this court. 

This was tantamount to an affirmance by each party that there was 
no substantial conflict in the évidence and the facts raised only a ques- 
tion of law. Beutell v. Magone, 157 U. S. 154, 15 Sup. Ct. 566, 39 L. 
Ed. 654; Phénix Ins. Co. v. Kerr, 129 Fed. 723, 64 C. C. A. 251, 66 
L. R- A. 569 ; Minahan v. Grand Trunk Western Ry. Co., supra. 

The only questions for our considération are, first, whether there 
was any substantial évidence upon which a verdict for the défendant 
might hâve been rested; and second, whether, upon the settled facts 
of the case, the court erred in directing a verdict against the plaintiff. 
Upon a careful considération of ail of the facts in the case we reach 
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the conclusion that there was no substantial conflict in respect of the 
facts of the case. The claim of the plaintiff that he was entitled to re- 
cover a commission for the sale of the defendant's land depended at 
last upon the proper interprétation of Love's letter of August 15, 1903, 
and Scatcherd's reply thereto of August 18th, both of which hâve been 
set out in the statement of the case. 

That Westbrook was a purchaser procured by the direct solicitation 
of Love is beyond dispute; that Love induced him to correspond di- 
rect with Scatcherd, is not denied and that finally Love went to Bufïa- 
lo and there brought the minds of buyer and seller together upon an 
optional sale and purchase is plain. 

Counsel for défendant in error frankly admit that the défense to 
Love's action is accurately stated by Scatcherd in his letter of De- 
cember 19, 1903, to Love. That letter was in thèse words: 

"Ruffalo, N. Y., Dec. 19, 1903: 
"Mr. A. M. Love, Jonesboro, Ark. — Dear Sir : Yours of the 14th received. 
Thank you for your good wishes at this time and I bëg leave to state that 
1 do not see wherein I owe you 5 per cent, in my trade with Mr. Westbrook. 
I wrote you in August that if you gave me the names of satisfactory parties 
and I traded with them I would proteet you. You did not give you (me) the 
naine of Mr. Westbrook, he applying himself and I replying direct to him. I 
did not even know that you knew him, and you came hère not at my solicita- 
tion, but representing Mr. Westbrook, as I understood it, to obtain for him 
the written option which I gave. I therefore ean not see that I ara under 
any obligation to pay you 5 per cent. Wishing you the compliments of the 
season, I remain, 

"Yours truly, John N. Scatcherd." 

The plain meaning of the Scatcherd letter of August 18th was that 
if Love should put him "in communication," with a purchaser and a 
sale should resuit that he should hâve a commission of 5 per cent. 
At Love's solicitation Westbrook opened a correspondence with Scatch- 
erd and a sale was the direct resuit. That Scatcherd was not at the be- 
ginning aware of the fact that Love had induced Westbrook to nego- 
tiate is not of the essence. Before the sale was concluded he became 
aware of Love's connection with the matter through Westbrook's let- 
ter and option handed to him by Love in which Love's instrumen- 
tality was plainly stated. 

In the light of this letter Scatcherd is charged with notice of the 
fact that Westbrook was the name of a person furnished by Love. 
The most that can be made out of Scatcherd's statement that his 
"understanding" was that Love represented Westbrook is that Scatch- 
erd put a wrong interprétation upon the contract. His "understand- 
ing" was not compétent and from the ruling of Judge McCall we 
must understand that it was so regarded and ruled when objected to. 
Nothing which occurred at Bufïalo estops Love from claiming his 
commissions, even if a waiver or estoppe! is compétent under a plea 
of non assumpsit. The uncommunicated understandings of Scatch- 
erd furnish no rule by which the rights of Love are to be controlled. 
1j. Scatcherd understood by inserting "net cash" in the option he 
gave Westbrook, that he was to pay no commission to Love, he should 
hâve said so. On its face it meant that his price of $10 per acre meant 
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"net cash" as between buyer and seller. Love was not the buyer. 
He did not represent tbe buyer. He was endeavoring to procure an 
option which should bring about a sale, but the option was to be given 
to the buyer by the seller. Ten dollars "net cash" meant that the buyer 
should pay that net price to the seller. But what about the agent and 
his commissions? Net cash did not necessarily imply either that Love 
should hâve no commissions or that the buyer should pay them. The 
understanding of Scatcherd may hâve been one thing and that of 
Love, another. Neither asked an explanation. Each stood upon his 
own view of the contract. If Scatcherd in fact believed that Love 
represented the buyer he would not owe commissions to him 
and could not hâve had the matter of commissions in mind, for he did 
not suppose he would owe any. If upon the other hand he knew or 
should hâve known that Westbrook was a customer put in communi- 
cation with him by Love, he knew he was under contract "to protect 
him" on a commission of 5 per cent., as stated in his letter of Au- 
gust 18 th. 

It was upon this contract that Love stood. If Scatcherd expected 
to escape commissions to Love by interlining "net cash" in his option 
to the latter, he should hâve been explicit in so stating. If Scatcherd 
had been giving a minimum "net cash" price to Love to govern him 
as an agent in making any future sale, Love might well hâve under- 
stood that the price must net him the sum named free of commis- 
sions. Love might hâve then protected himself by loading his com- 
missions upon the net cash price. But Scatcherd had by wire fixed 
$10 net cash per acre when communicating direct with Westbrook, 
and before he says he knew that Love had put Westbrook in com- 
munication. 

We think the court erred in instructin^ a verdict for the défendant. 

Remand, and direct a new trial. 



CASTLE CREEK WATER CO. v. CITY OP ARPEN. 

(Circuit Court of Appeais, Eighth Circuit June 23, 1006.) 

No 2,379. 

1. Spectftc Performance— Sale of Waterworks at Value to be Appraised. 

There was a contract between a water company and a city for the 
construction of waterworks and their opération for 20 years, wherein 
the company agreed to give the city the option to purchase the works at 
the end of the tenu at a price based on their productive worth, to be 
detennined by four appraisers chosen by the parties and a fifth to be 
chosen by the four, on condition that the city gave notice of its intention 
to buy a year before the expiration of the terni. The city gave the notice, 
but subsequently refused to appoint appraisers and to complète the pur- 
chase. Bcld, thèse facts disclosed an equity in the complainant, which 
entitled it to a spécifie performance of the contract, and this reinedy was 
more complète and efficient than any it had at law. 

2, Same— Sale at Value to be Appraised— Rules— Enforced if Stipula- 

tion fob Appraisers Subsidiaey and Parties Not in Statu Quo; 
Othebwise Not. 

Where, in a contract of sale of real estate at a price to be fixed by 
appraisers to be chosen by the parties, the stipulation for the appraisers 



CASTLE CEEEK WATER CO. V. CITY OF ASPEN. 'J 

Is not a condition nor tlio essence of the ngreement, but is subsidiary or 
auxiliary to its main purpose and scope, and the parties cannot be left or 
placed in statu quo by a refusai to enforce performance, a court of equity 
may détermine the price itself, or by its master or by appraisers of its 
own sélection, and may enforce speeiric performance of the ngreement of 
Baie. But where the stipulation for the appraisers is a condition or the 
essence of the contract, and a refusai to enforce it will leave the parties 
in their original situations when the contract was made, a court of equity 
will not enforce spécifie performance of it. 
S. Vendor and Puechaseb— Option to Purchase Continuing Offer— Ac- 

CEPTANCE EXIIAUSTS OPTION AND COMPLETES CONTRACT. 

An option to purchase is a continuing offer by the vendor to sell. Its 
acceptance by the vendee complètes the contract, exhausts the option, 
and estops the vendee from subsequently repudiating it, or choosing the 
other alternative. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, § 23.] 

4. Equity — Adéquate Remedy at Law. 

The adéquate remedy at law which will prevent relief in equity must 
be as certain, complète, prompt, and efficient to attain the ends of justice 
as the remedy in equity. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 151- 
163.] 

5. SAME— ACCOUNTINQ. 

Where the remedy at law and the remedy in equity involve an ac- 
counting and the considération of many items, the remedy in equity is 
more complète and efficient and better adapted to attain the ends of 
justice than the remedy at law. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, § 152.] 

6. Specific Performance— Contract for Sale of Waterworks— Breach— 

Remedy at Law. 

Where a city has refused to perform its contract to purchase the water- 
works of a company at a price based on their productive worth, to be 
determined by appraisers, the water company tias no remedy at law as 
complète and efficient as the specific performance of the contract in equity. 
[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Specific Per- 
formance, §§ 5-8.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

C. S. Thomas (Wm. H. Bryant and Wm. P. Malburn, on the brief), 
for appellant. 

C. W. Waterman (Joël F. Vaile, James H. Pershing, and Harold 
W. Clark, on the brief), for appellee. 

Before SANBDRN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SA'NBORN, Circuit Judge. The town of Aspen made a contract 
with Cowenhoven & Brown wherein it granted to them the use of its 
streets for the purpose of laying water mains and pipes, and agreed 
to pay them hydrant rentals for 20 years, and they covenanted to erect 
and maintain waterworks, and to supply the town and its inhabitants 
with water during that time. One of the terms of this agreement was 
that the town should hâve the right to purchase the waterworks at the 
expiration of the 20 years on condition that it should give notice of 
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its intention to buy one year in advance of the date of the purchase, and 
that in that event, if the parties should fail to agrée upon the price, the 
same should be determined by five appraisers, four to be chosen by the 
parties and the fifth by the four, and that this price should be based 
upon the productive worth, and not on the cost of the works. The 
assigns of Cowenhoven & Brown constructed waterworks at an ex- 
pense of $150,000, and supplied water to the town and its inhabitants. 
The complainant, the Castle Creek Water Company, succeeded to the 
rights of Cowenhoven & Brown, and the town of Aspen became the 
défendant, the city of Aspen. One year before the expiration of the 
term of the contract, the city gave notice to the complainant that it 
would "purchase said waterworks and appurtenances at the time and 
in accordance with the provisions of said proposition and ordinances." 
The parties failed to agrée upon the price of the works, and the city 
refused to appoint appraisers, and notified the complainant that it 
would not be bound by the contract. Thereupon the water company 
exhibited its bill, in which it set forth the facts that hâve been recited, 
and prayed for a spécifie performance of the agreement of purchase. 
The court below sustained a gênerai demurrer and dismissed the bill, 
and the complainant appealed. 

The main purpose and scope of the contract of 1885, which is the 
subject of this controversy, was to procure waterworks for the city of 
Aspen and for its inhabitants. This was the great desideratum which 
induced the town to enter into the agreement. The chief object of the 
water company was to secure adéquate compensation for the construc- 
tion of the works and the supply of the water by means of the hydrant 
rentals and the payments for water by private consumers during the 
term of the agreement. The stipulation regarding the sale of the 
works was an incidental part of the main agreement, and that agree- 
ment did not constitute a contract of sale of the waterworks. Nevër- 
theless, the agreement of the company that the city should hâve the 
option to purchase them at an appraised value was an inséparable part 
of this original contract. It was a continuing and irrévocable offer of 
the water company to sell. The notice given by the city that it would 
purchase upon the terms specified in this offer was an exercise of its 
option, and an irrévocable acceptante of the water company's offer. 
The city had but one option. When it had exercised it, its power to 
choose was exhausted. An élection once made estops the elector. He 
may not revoke his choice and sélect another alternative. Bishop on 
Contracts, § 784; Childs v. Stoddard, 130 Mass. 110; Brown v. Insur- 
ance Co., 1 El. & EL 853. The irrévocable offer and the irrévocable 
acceptance attested the meeting of the minds of the parties, and con- 
stituted a contract of sale of the waterworks. Cherryvale Water Co. 
v. City of Cherrvvale, 65 Kan. 219, 69 Pac. 176 ; Rockport Water Co. 
v. Inhabitants of Rockport, 161 Mass. 279, 37 N. E. 168 ; Braintree 
Water Supply Co. v. Braintree, 146 Mass. 482, 487, 16 N. Ë. 420; 
Chadsey v. Condley, 62 Kan. 853, 855, 62 Pac. 663 ; 21 Am. & Eng. 
Enc. of Eaw (2d Ed.) 929. 

But counsel for the city contend that a court of equity may not en- 
force the spécifie performance of this contract, because it provides that 
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the price based upon the productive worth shall be appraised by four 
experts to be chosen by the parties and another to be selected by the 
four. They invoke the rules that a court of equity will not specifically 
enforce an agreement to arbitrate a disputed claim (Oregon & W. 
Mtg. Sav. Bank v. American Mtg. Co. [C. C] 35 Fed. 22 ; Tobey v. 
County of Bristol, Fed. Cas. No. 14,065), or a contract of sale wherein 
the price is not fixed, but is to be determined by appraisers (Milnes v. 
Gery, 14 Ves., Jr., 400 ; King v. Howard, 27 Mo. 21 ; Van Doren v. 
Robinson, 1G N. J. Eq. 256) ; and they insist that thèse rules apply to 
cases of the nature of that in hand, where the agreement of sale at a 
valuers' price is a part of a lease or of a broader contract (Agar v. 
Mackalew, 2 Sim. & S. 418, 432 ; Greason v. Keteltas, 17 N. Y. 491 ; 
City of St. Louis v. St. Louis Gaslight Co., 70 Mo. 69, 94; Montgomery 
Gaslight Co. v. City of Montgomery, 87 Ala. 245, 6 South. 113, 4 L- 
R. A. 616. 

The gênerai rule that contracts for the sale and conveyance of real 
estate may be specifically enforced by a court of equity has become 
firmly established, upon the ground that actions at law for the breaches 
of thèse contracts do not place the parties in the same situation in which 
they were before the agreements were made, and for that reason do 
not afford adéquate relief. Contracts to arbitrate disputed claims es- 
cape this rule, because the failure to enforce them leaves the parties 
in their original situations, with their original claims and rights of ac- 
tions. Separate agreements of sale of real estate, in which the priées 
hâve not been agreed upon or in which they are to be fixed by valuers 
to be chosen by the parties, do not fall within the rule for the same 
reason, so long as they hâve not been executed in whole or in any sub- 
stantial part. In contracts of this class the price is an essential con- 
dition, which détermines the nature and the value of the contract, and 
until it is fixed the parties may be left in statu quo by the mère refusai 
to enforce the agreement. They fall so near the line, however, that 
a court of equity will readily enforce an agreement of sale for a fair 
price, or for the reasonable value of the property, on the ground that 
that is certain which can be made certain, and that the court may it- 
self ascertain the fair price or the reasonable value. Milnes v. Gery, 
14 Ves., Jr., 400, 404. Thus far the two rules that equity will specific- 
ally enforce a contract for the sale of real estate and that it will not 
enforce an agreement to arbitrate claims or to appraise property run 
pari passu. 

There is, however, a class of cases to which both rules appear to ap- 
ply, but in which the application of one necessarily excludes the use of 
the other. They are cases in which a contract of sale of real estate 
springs from a broader agreement, which has been partly performed, 
so that the parties may not be placed in their original situations by a 
mère refusai to enforce the agreement of sale, and the stipulation for 
the appraisal of the value or the détermination of the price is a sub- 
sidiary or auxiliary part of the same contract. In cases of this nature 
it is clearly inéquitable to permit a party to an agreement to deprive a 
complainant of its benefit by his own wrong by means of his unjustifi- 
able refusai to appoint the appraisers which he has solemnly agreed 
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to select, and in that way to avoid the discharge of his obligation. 
Large amounts of money are often invested in reliance upon such an 
agreement, and the defaulting party frequently receives the substan- 
tial benefits of the contract before he avails himself of this device to 
repudiate it. He then refuses to name appraisers, and argues that his 
contract is that the price of the property shall be determined by per- 
sons whom the parties shall select, and that a court of equity may not 
lawfully fix the price or select the parties to détermine it because such 
a course of action would substitute the master or the court for the par- 
ties' appraisers, and would thus make a new agreement for them, which 
no court may lawfully do. The answer to this contention, however, is 
that it is not the court but the defaulter himself who by his own refusai 
to perform his contract deprives himself of the benefit of the appraisers 
to be chosen by the parties; that it does not lie in his mouth to say 
that the court may not select the valuers as long as he wrongfully re- 
fuses to do so, and that he is estopped from taking advantage of his 
own wrong to prevent the complainant from successfully invoking the 
aid of a court of equity to compel him to perform his agreement. The 
authorities upon this subject are not entirely in accord, but the more 
cogent reasons and the weight of authority sustain thèse salutary rules : 
Where in a contract of sale of realestate at a price to be fixed by ap- 
praisers chosen by the parties, the stipulation for the valuers is not a 
condition nor the essence of the agreement, but is sitbsidiary or aux- 
iliary to its main purpose and scope, and the parties may not be left 
or placed in statu quo by a refusai to enforce the contract, a court of 
equity may détermine the price itself, by its master or by appraisers of 
its own sélection, and may enforce spécifie performance of the agree- 
ment of sale. But where the stipulation for the appraisers is a condi- 
tion or the essence of the contract of sale, and a refusai to enforce it 
will leave the parties in their original situations when the agreement 
was made, a court of equity will not specifically enforce it. Union 
Pac. Ry. Co. v. Chicago. R. I. & P. Rv. Co., 51 Ped. 309, 330, 2 C. C. 
A. 174, 344 ; Tscheider v. Biddle, 4 Di'll. 58, 62, Fed. Cas. No. 14,310 ; 
Cherryvale Water Co. v. City of Cherryvale, 65 Kan. 219, 69 Pac. 176, 
180; Town of Bristol v. Bristol & Warren Waterworks, 19 R. I. 413, 
34 Atl. 359, 361, 32 L. R. A. 740; Fry on Spécifie Performance, §§ 
247, 342, 348 ; Waterman on Spécifie Performance, §§ 44, 47 ; Pomeroy 
on Contracts, §§ 150, 151 ; Coles v. Peck, 96 Ind. 333, 339, 49 Am. Rep. 
161 ; Herman v. Babcock, 103 Ind. 461, 3 N. E. 142 ; Biddle v. Ramsey, 
52 Mo. 153, 159 ; Black v. Rogers, 75 Mo. 441. 449 ; Braintree Water 
Supply Co. v. Braintree, 146 Mass. 482, 487, 16 N. E. 420; Parson v. 
Ambos (Ga.) 48 S. E. 696; Hall v. Warren, 9 Ves. 605; Gourlay v. 
Duke of Somersett, 19 Ves. 429; Richardson v. Smith, L. R. 5 Ch. 
648 ; Dinham v. Bradford, L. R- 5 Ch. 519. 

The case under considération falls far within the first rule. The 
main purpose and scope of this contract was the construction of the 
waterworks and the supply of water to the city and its inhabitants. 
The stipulation for a détermination of the price by appraisers in case 
of a sale was neither a condition nor the essence of the agreement nor 
of the contract of sale. It was an incident of each, a stipulation not 
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of substance but of mode. Moreover, the contract prescribes the 
standard by which the price shall be measured. It provides that it 
shall be based upon the productive worth of the waterworks, and not 
upon their cost. The stipulation for appraisers, therefore, is but a 
désignation of the method of the sélection of those who shall take the 
necessary accounting, and apply this measure for the détermination 
of the price. The ascertainment of this standard of measurement is 
necessarily conditioned by an accounting of the income and expenses 
of the waterworks during a reasonable length of time anterior to the 
date of sale, and a calculation from this accounting and from the net 
income it will disclose of the productive worth of the property. The 
considération and settlement of issues dépendent upon the taking of 
accounts composed of many items is one of the great heads of equity 
jurisprudence, and the appointaient of an accountant, the examination 
and confirmation of his report, are the ordinary functions of the chan- 
cellor. The stipulation for the choice of appraisers is therefore merely 
in ci dental to the contract of sale, and it provides for an act which may 
be well and wisely performed by a court of equity. Again, the water 
company or some of its predecessors in interest invested thousands of 
dollars in thèse works and in their opération, while the city held them 
bound by their agreement to continually offer to sell them to the city 
for their productive worth. The city may not rescind the original 
agreement of 1885 because it has received the substantial benefits of 
the contract, and the parties cannot be restored to their original situa- 
tions. 

In October, 1904, the city exercised its option, and accepted the con- 
tinuing offer of the company to sell. By the terms of the contract of 
1885 the city had agreed to notify the water company whether or not 
it would accept this offer as early as October 31, 1904. The accept- 
ance of the city bound the water company to sell its property to the city 
at the price fixed in the contract, and it was not until September, 1905, 
that the city declined to perform, and repudiated its contract of pur- 
chase. If the city was not to buy the property, the water company 
had the privilège and the right by the express terms of the contract 
to secure another franchise, or an extension of the franchise which it 
held, if it could do so, and if it could not, to sell to another who might 
be able to accomplish this resuit; and it had the right to know that it 
could exercise this privilège, and that it could embrace every oppor- 
tunity that ofrered during the 12 months which followed October 31, 
1904. Thèse were valuable rights and opportunities. The acceptance 
of the offer by the city deprived the water company of ail of them for 
more than 10 of the short 12 months during which the city had cove- 
nanted with the water company that it should be free to exercise and 
enjoy them if the city itself did not purchase, and it is now too late to 
restore them. The lost opportunities of those 10 months can never be 
returned to the water company, and to permit the city to deprive the 
water company of its right under the contract to protect its property 
or to sell it to another by holding it to its agreement to sell it to the 
city until it was too late for the company to exercise that right, and 
until its property was at the mercy of the city, and then to permit the 
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city to repudiate its contract, would be both unjust and inéquitable. 
The contract of sale of 1904 may not be lawfully rescinded now, be- 
cause it is impossible to place the parties in the same situations in which 
they stood when the city accepted the offer. 

The conclusion is that the stipulation that the price of the water- 
works, based upon their productive worth, shall be determined by 
appraisers chosen by the parties présents no valid objections to 
the enforcement of the spécifie performance of this contract by a 
court of equity, because this stipulation is not a condition nor the 
essence of the agreement, but a subsidiary and incidental part of 
it, because the contract has been partly performed, the city lias received 
substantial benefits from it, and the parties cannot be placed in statu 
quo, and because a failure to enforce it might, and probably would, 
resuit in a gross injustice by permitting the city to take advantage of 
its own wrong — of its refusai to sélect appraisers, as it agreed. 

The repeated remark of counsel for the city that the basis of the 
price — the productive worth of the waterworks — is not their reason- 
able or their fair value, that it is susceptible of misrepresentation by 
false accounts and fraudulent practices, and that for this reason an 
enforcement of the contract would be unjust, has not escaped atten- 
tion. But the parties to this contract were of the opinion that the 
productive worth of the property indicated its fair value and a fair 
price for it, for they agreed that this should be its price. This conclu- 
sion commends itself to our judgment, and we concur in it. No more 
équitable or rational basis for the appraisal of the value of the property 
has occurred to us. The appréhension of falsity in the account is with- 
out basis to support it. There is no allégation or indication that the 
complainant has not kept just and true accounts, nor that it will fail 
to faithfully disclose the income and the expenses of the property. 
The presumption is that its accounts are correct and true, and that it 
will faithfully discharge its duty. When the contrary appears, ample 
time will remain to consider its effect. No injustice can therefore re- 
suit from an enforcement of the sale at the price stipulated in the 
agreement. 

Finally, counsel object to the maintenance of this suit upon the 
ground that the complainant has an adéquate remedy at law. But 
the adéquate remedy at law which will deprive a court of equity of 
jurisdiction must be as certain, complète, prompt, and efficient to at- 
tain the ends of justice as the remedy in equity. Boyce's Ex'rs v. 
Grundy, 3 Pet. 210, 315, 7 L. Ed. 655 ; Williams v. Neely, 134 Fed. 1, 
67 C. C. A. 171, 180, 69 h. R. A. 232. An action at law for damages 
for the refusai of the city to appoint appraisers, or an action at law 
for the price of the works, necessarily involves an accounting of the 
income and expenses of the property — an accounting which a court 
of equity with its deliberate methods, its power to sélect men of train- 
ing and expérience in work of this nature, its authority to consider 
and to modify their reports after exceptions and hearings, is alone com- 
pétent to fairly take and justly détermine. No remedy at law which 
nécessitâtes the submission of such questions to a jury is either adé- 
quate or as efficient to attain the ends of justice as this remedy in equi- 
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ty. Gunn v. Brinklev Car Works, etc., Ce, 66 Fed. 382, 381, 13 C. 
C. A. 529, 531 ; Fechteler v. Palm Bros. & Co„ 133 Fed. 462, 465, 66 
C. C. A. 336; Hayden v. Thompson, 71 Fed. 60, 63, 17 C. C. A. 592, 
595. The water company cannot deliver the waterworks to the city, 
and bring an action at law for their price because the municipality re- 
fuses to accept them. The company cannot tender the works and then 
abandon them and bring its action at law, because thèse works supply 
the city and its citizens with water, and the public interest, the danger 
of fire, the domestic necessities of the people of the city forbid the 
cessation of their opération. Barton v. Barbour, 104 U. S. 126, 134, 
26 L. Ed. 672; Joy v. St. Louis, 138 U. S. 1, 47, 11 Sup. Ct. 243, 34 
L,. Ed. 843. A court of equity alone possesses powers sufficiently 
elastic and comprehensive to continue the opération of the works, if 
the interest of the public demands it, to fairly take the accounting 
which conditions their productive worth, and to render a decree that 
the property be conveyed, and that the price be paid at such time and 
on such terms as will best conserve and enforce the rights of ail the 
parties in interest. It alone has plenary power to enforce this con- 
tract, and the water company has no remedy at law as complète and 
efficient as the remedy in equity. It has no remedy at law that will 
secure it adéquate relief. The demurrer should be overruled, the de- 
fendant should be permitted to answer, and, unless a défense not yet 
suggested is presented, the court below should appoint a master to as- 
certain, under its direction and subject to its apprôval, the productive 
worth of the works, and should enforce the performance of the contract 
of sale. The decree below is accordingly reversed, and the case is 
remanded to the court below for further proceedings not inconsistent 
with the views expressed in this opinion. 



UNITED STATES v. HYAMS. 

(Circuit Court of Appeals, First Circuit. May 24, 190G.) 

No. 63G. 

1. United States — Ceaims — Tucker Act — Findings and Décision. 

Tucker Act (Act Cong. Mardi 3, 1887, c. 350, 24 Ktat. 505 [U. S. Comp. 
St. 1901, p. 755]), relating to the prosecution of claims against the United 
States, provides (section 7) that it shall be the duty of the court to cause 
a written opinion to be filed in the case, setting forth the spécifie findings 
by the court of the facts therein and the conclusions of the court on ail 
questions of law involved in the case, and to render judgment thereon. 
Held, that where the trial judge, in a suit to recover a tobacco tax rebate, 
filed two papers, one entitled a decree for the petitioner, and the other the 
opinion of the court, which the statute makes in effect a part of the 
record, the two setting out suffleient findings of fact to sustain the court's 
conclusions, such papers were sufficiently formai to constitute a coni- 
plianee with the section. 

2. Same — Findings — Refusal. 

It was sufiieient in this case for the court to refuse the governmenfs 
requests for findings and rulings in gross. 
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3. S AME. 

TI)e United States ob.i'ected tliat the claim was invalid because not 
reverified after an error In coin])iitation, discovered by a deputy ool- 
leetor, had been corrected as required by the régulations, such objection 
Involved in tliis case a finding of f act, and theret'ore not reviewable. 

4. Courts— Jurisdiction— Claims Agaikst United States. 

Tucker Act (Act Cong. Mardi 3, 1887, c. 359, 24 Stat. 505 [U. S. Comp. 
St. 1001, pp. 752, 7531) § 1, déclares tliat the court of elatms shall hâve 
jurisdiction over ail clahns against the United States founded on the Con- 
stitution of tlie United States or any law of Congress except for pensions, 
Hcld, that tlie circuit court had jurisdiction of a claim, involving the re- 
quisite amount, l'or a tobacco tax rebute grantcd bv Act Cong. April 12. 
1902, c. 500, § 4, 32 Stat. 97 [U. S. Comp. St. Supp. 1905, p. 4451, tliough it 
involved no contractual liability. 

5. Internai, Revenue — TJobacco Rebate— Reoovery — Condition Précèdent — ■ 

Statutes— Construction. 

Act Cong. April 12, 1902, c. 500, § 4, 32 Stat. 97 [U. S. Comp. St. Supp. 
1905, p. 445], provides that on ail original and unbroken factory pack- 
ages of smoking and manufactured tobacco and snuff held by manu- 
facturera or dealers on July 1, 1902, on which a higher tax bas been paid 
than that provided by the preceding section of the act, there shall be al- 
lowed a drawback or rebate equal to the full amount of the différence 
between the tax paid and the tax imposed by the act, etc. The section also 
requires that the Commissioner of Internai Revenue, with the approval of 
the Secretary of the Treasury, adopt such rules and régulations as may 
be necessary to carry the act into effect. Held, that a provision in such 
rules and régulations which made it an absolute prerequisite to the re- 
covery of the rebate that the proofs offered the executive officers should 
be satisfactory to them, 1s invalid as applied to this case. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 139 Fed. 997. 

William H. Garland, Asst. U. S. Atty. (Asa P. French, U. S. 
Atty., on the brief). 

Wilfred Bolster (Charles W. Bartlett, on the brief), for défendant 
in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

PUTNAM, Circuit Judge. This case arose under the fourth sec- 
tion of the act of April 12, 190.2, c. 500, 32 Stat. 97 [U. S. Comp. St. 
Supp. 1905, p. 445], as follows: 

"Sec. 4. That on ail original and unbroken factory packages of smoking 
and manufactured tobacco and snuff held by manufacturers or dealers on July 
first, nineteen hundred and two, upon which there bas been paid a higher tax 
than that provided for in the preceding section of this act, there shall be al- 
lowed a drawback or rebate equal to the full amount of the différence between 
such higher tax and the tax imposed by this act, after inaking the proper allow- 
ance for discounts and rebates heretofore authorized, but the same shall not 
apply in any case where the claim has not been presented within sixty days 
after July first, nineteen hundred and two ; and no claim shall be allowed or 
drawback paid for a less amount than ten dollars. It shall be the duty of the 
Commissioner of Internai Revenue, with the approval of the Secretary of the 
Treasury, to adopt such rules and régulations and to prescribe and furnish 
such blanks and forms as may be necessary to carry this section into effect." 

In accordance with the closing sentence of the section quoted, the 
Commissioner of Internai Revenue, with the approval of the Secretary 
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of the Treasury, adopted certain rules and régulations pertaining 
thereto, one of which required that the proof entitling a petitioner to 
a drawback or rebate should be satisfactory to the Commissioner, and 
the other that the claira, after it was signed and sworn to, should be 
forwarded to the Collector, or Division Deputy Collector, of Internai 
Revenue for the proper district. Under the interprétation which 
we place on the statute, though the provision that the proof should be 
satisfactory to the Commissioner in order to entitle the petitioner to 
recover may be valid for regulating the personal conduct of his own 
office, it is invalid for the purposes now claimed by the United States. 
Of course, under the statute, the claim must be presented to the Com- 
missioner, and the pétition allèges that the same was done. The 
record shows that the claim was filed with the Collector of Internai 
Revenue for the District of Massachusetts, which undoubtedly, under 
the régulation which we hâve cited, can be and must be accepted as 
in légal effect a présentation of it to the Commissioner. 

The proceeding in the Circuit Court was in accordance with what 
is known as the Tucker act, approved on Mardi 3, 1887, c. 359, 24 
Stat. 505 [U. S. Comp. St. 1901, p. 752]. The learned judge of that 
court filed two papers, one entitled a decree for the petitioner, and the 
other entitled the opinion of the court, each on the same day. The 
seventh section of the Tucker act reads as follows : 

"Sec. 7. That it shall be the duty of the court to cause a written opinion 
to be filed in the cause, setting fortli the spécifie findings by the court of the 
facts therein, and the conclusions of the court upon ail questions of law in- 
volved in the case, and to render judgment thereon." 24 Stat. 506 [U. S. 
Comp. St. 1901, p. 755]. 

The United States apparently claim that certain formalities are 
required with référence to the spécifie findings of fact and the con- 
clusions on questions of law called for by the statute ; but such a posi- 
tion is not in harmony with the spirit of the law, and in United States 
v. Swift (C. C. A.) 139 Fed. 225, 226, we held in effect that it is suf- 
ficient if the record présents understandingly the questions of law 
involved. In that case the record consisted largely of an agreed 
statement of facts, with an opinion of the learned judge of the Circuit 
Court elaborating and adding thereto. It was in no respect any more 
formai than the présent record. Having in view the explanation we 
hâve made in référence to the manner of presenting the claim to the 
Commissioner, what was filed by the learned judge of the Circuit 
Court entitled a decree for the petitioner sets out sufficient findings 
of fact to sustain his conclusions. It appears that, at the hearing in 
the Circuit Court, the United States presented certain requests for 
findings and rulings, meaning, of course, by this findings of fact and 
rulings of law. As to ail those the learned judge observed in his 
opinion, which under the Tucker act may be a part of the record, 
that it was sufficient to say that the requests should be regarded as 
refused. This, of course, covered the requests for findings of fact, 
and was a holding in lump that the proofs sustained none of the 
propositions of the United States in référence thereto. This was as 
effectuai as though the learned judge had taken each request for a 
14G F.— 2 
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finding of fact, and dcnied the same seriatira. The resuit meets ail 
the requirements of United States v. Swift, and the record clearly 
and fully présents ail the questions of law which could arise. Noth- 
ing more can be required. 

The requests of the United States for findings of fact were filed, 
but they were not brought up; neither has any formai suggestion of 
diminution of the record been made. Neither, however, is of any 
conséquence in view of the considération that the proofs taken in the 
Circuit Court are not before us. We could not, therefore, revise the 
findings of fact against the United States made by the Circuit Court, 
even if the law, on any state of the record, would permit us so to do. 
Consequently, the omission from the record which we hâve named is 
wholly unimportant, and the entire case is before us, so far as, under 
the statutes and rules of law, one of this character can ever be present- 
ed on appeal. 

Only a few propositions arise. One is disposed of by the observa- 
tion that it relates entirely to a question of fact. The United States 
maintain that after the original claim had been signed and sworn 
to by the claimant, it was delivered to a deputy collector, who called 
attention to an error in certain columns of figures which were there- 
upon changed without the claim being again signed and sworn to, 
and that this was in violation of the régulations. This, however, in- 
volves so much a matter of finding of fact that it cannot be revised 
by us. The United States also claim that it does not clearly appear 
hère that the amount was sufficient under the second section of the 
Tucker act, that is to say, in excess of $1,000, to give the Circuit 
Court jurisdiction under that act as distinguished from the District 
Court; but the findings of the Circuit Court necessarily dispose of 
this proposition. The United States also claim that there is no con- 
tractual obligation hère on théir part, and, therefore, that there exists 
no jurisdiction to maintain this Suit. Reliance is placéd on the ex- 
pression found in Schillinger v. United States, 155 U. S. 163, 167, 
15 Sup. Ct. 85, 39 L. Ed. 108, which case was brought under the 
Tucker act, where it was said that "some élément of contractual lia- 
bility must lie at the foundation of anv action." Like observations 
may be found in Harley v. United States, 198 U. S. 229, 234, 25 
Sup. Ct. 634, 49 L. Ed. 1029, and in some other opinions; but the 
clear language and settled construction of the first section of the 
Tucker act are so positive that ail such expressions must be held to 
be limited by the subject matter of the varions cases in which the}' 
are used. In none of them was the demand based on any statute. 
On the other hand, in Dooley v. United States, 182 U. S. 222, 224, 
21 Sup. Ct. 762, 45 L. Ed. 1074, the précise language of the first 
section so far as it relates to this topic is given ; and the opinion of 
the court analyzes it, and expressly réitérâtes as one ground of juris- 
diction claims founded on laws of Congress. Campbell v. United 
States, 107 U. S. 407, 2 Sup. Ct. 759, 27 E. Ed. 592^ which we will 
hereafter refer to again, would be sufficient to make it clear that the 
Suprême Court has not in any way derogated from that portion of 
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the statute which gives jurisdiction over claims of tlie character now 
before us. 

The real issue in the case is whether the ruling of the Commis- 
sioner of Internai Revenue denying the claim of the petitioner is con- 
clusive on us. Of course, this is a mère question of the construction 
of the statute of 1902. It is true that the construction of such stat- 
utes has not always been uniform. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, 
and Bâtes & Guild Company v. Payne, 194 U. S. 106, 24 Sup. Ct. 
595, 48 L. Ed. 894, contain sufficicnt gênerai discussions of the vary- 
ing phases under différent statutes. The United States rely es- 
pecially on United States v. Kaufman, 96 U. S. 567, 24 h. Ed. 792, 
and Stotesbury v. United States, 146 U. S. 196, 13 Sup. Ct. 1, 3G 
L. Ed. 940 ; but there was enough in the phraseology of the statutes 
there involved to show that a condition précèdent to recovery by the 
claimants in each case was a favorable judgment of some executive 
officer named. On the other hand, under the présent statute, a right 
to the rebate is given at the outset, and the only power expressly 
vested in any executive officer is to establish rules and régulations as 
to the method of presenting a claim. The légal right is first given 
unqualifiedly, so that, in this particular, the case, both as to the right 
and the jurisdiction of the courts to establish the right, is apparently 
settled in favor of the claimant, alike on principle and by Campbell 
v. United States, 107 U. S. 407, 410, 412, 413, 2 Sup. Ct. 759, 27 
L,. Ed. 592, already referred to. That was a case of a drawback un- 
der a customs act, where the statute was framed in almost exactly 
the same form as that before us, the right being given in its body, 
followed by a provision for régulations to be prescribed by the Sec- 
retary of the Treasury. There the jurisdiction of the court of claims 
under the Tucker act was maintained, and it was also held that the 
petitioner was entitled to recover notwithstanding the déniai of his 
demand by the executive ofncers. Therefore, we ho'd that the régula- 
tion which we hâve cited, established under the act now before us, 
by virtue of which proofs are to be satisfactory to the Commissioner 
of Internai Revenue, is invalid so far as this case is concerned, and 
that the conclusion of the Circuit Court is correct. 

The decree of the Circuit Court is affirmed. 

NOTE BY THE COURT. United States v. Cornell Stenmbnrit foniprinv, 202 
U. S. 184, 192. 2G Sup. Ct. 648, 50 L. Ed. 987, althougli decided May 14tb. did 
not corne to hand until after United States v. Il.vnms was announced. In 
United States v. Cornell Steamhoat Company, the langua^'e of tiie statute 
was clearly premissive. United States v. Cornell Steamhoat Company is aiso 
interesting with référence to the position taken in United States v. liyunis as 
to jurisdiction under the Tucker act. 
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IIEROLD v. SHANLEY. 

(Circuit Court of Appeals, Third Circuit. May 2, 1906.) 

Ko. 11. 

1. Internai. Revenue — ÏjEgacy Tax — Contingent Legacy. 

Testator bequeathed $100,000 to his executor in trust to pay the în- 
come for the support and éducation of testator's grandson until lie should 
arrivt- at the âge of 21 years, wlien the sum was to be paid to such grand- 
son, etc. Ilcld, that such legacy was not vested prior to the grandson's 
arrivai at âge. and heiice the only portion thereof which in the mcan- 
time was taxable mider War Revenue Act, June 13, 1808, c. 448, 30 
Stat. 464, as amended bv Act March 2, 1001, c. 806, 31 Stat. 948 [U. S. 
Comp. St. 1901, pp. 2;:07, 2308], and Act June 27, 1002, c. 1100, 32 Stat. 406 
[U. S. Comp. St. Supp. 1905, p. 410], was the amount be would probably 
receive before reaching majcrity. 

2. Same. 

Testator Ieft bis residuary estate in trust until the death or remarriage 
of his widow, when it was to be divided equally botween bis three 
sons, and in the meantime the incorne was to be divided equally each year 
between the widow and sons, share and share alike. Hebl, that the re- 
versionary interest of the sons pending the widow's life unmarried was 
not absolutely vested in possession or enjoyment prior to July 1, 1002, 
the widow being then living and unmarried, and was not therefore 
subject to taxation under War Revenue Act, June 13, 180S, c. 448, 30 
Stat. 464, as amended bv Act March 2, 1901, c. 806. 31 Stat. 948 [U. 
S. Comp. St. 1901, pp. 2307, 2308], and Act June 27, 1902, c. 1100, 32 Stat. 
400 [U. S. Comp. St. Supp. 1905, p. 449]. 

3. Same — Compilation of Tax. 

Where a collecter of internai revenue, in determining the amount of 
a tax on certain legacies, adopted a method that operated to rednce the 
principal of the estate, and thus diniinish the income of the widow, 
which was not taxable, such method was erroneous. 

4. Same — Mortality Tabi.es. 

Where the division of the residue of testator's estate was postponed 
until the death or remarriage of testator's widow, the use of mortality 
tables to ascertain the value of the interest of the remaindermen for 
the purpose of assessing an internai revenue legacy tax was improper. 

5. Same — Taxes Ielegally Exacted — Interest. 

Where an internai revenue tax on certain legacies was illegally exacted, 
Interest was properly allowed on the principal of the tax in a suit to 
recover the same. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 141 Fed. 423. 

John B. Vreeland, for plaintiff in error. 

Thomas J. Lintott and Frederick J. Johnson, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

J. B. McPHERSON, District Judge. Bernard M. Shanley died on 
March 19, 1900, leaving a will, which was duly probated in the folio w- 
ing month. In 1901 and 1902 the défendant in error, who was the 
executor of the will, was obliged to pay to the plaintiff in error, who 
was the collector of internai revenue for the Fifth district of New 
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Jersey, more than $100,000, being the tax that was levied by the col- 
lecter, under the war revenue act of 1898 and its suppléments, upon 
certain interests passing by the will to the three sons and to a grand- 
son of the testator. The needful preliminary steps having been taken 
by the exécuter, the présent suit was brought to compel the govern- 
ment to refund so much of the tax as had been improperly levied; 
the resuit of the action being that the Circuit Court, before whom the 
case was tried without a jury, entered judgment in favor of the execu- 
tor for $93,533.74, with interest amounting to $15,052.41, aggregating 
$108,586.15. The correctness of this judgment is the point now in 
issue, and it is to be determined by construing the fiftli and seventh 
paragraphs of the will in the light of the judicial décisions that are 
pertinent to the inquiry. Thèse paragraphs are as follows : 

"Fifthly : I give and bequeath the sum of one hundred thousand dollars 
to my executor hereinafter nained, in trust nevevtlieless, to invest the sarae 
in safe securities and to expend the ineome thereof for the support, mainte- 
nance and éducation of my grandson, Joseph Sandford Shanley, mitil he shall 
arrive at the âge of twenty-one years, when the said sum of one hundred 
tliousand dollars shall be his and shall be paid to hiin aceordingly. If my 
grandson shall not hâve arrived at the âge of twenty-one when the distribu- 
tion of my estate is to be effeeted as hereinafter provided ; that is, upon the 
death or remarriage of my wife; then I direct that my executor shall hold 
in trust the further sum of one hundred and fifty thousand dollars and 
pay the ineome thereof for the support, maintenance, and éducation of 
my said grandson, until he shall arrive at that âge. and, upon his reaching 
that âge and the time of distribution of my estate having arrived as afore- 
said, the said sum of one hundred and fifty thousand dollars shall be his and 
be paid to him. If my said grandson should die before attaining the âge 
of twenty-one years, the said bequests l'or his benefit of one hundred thou- 
sand dollars and one hundred and fifty thousand dollars shall lapse, revert 
to, and become part of my gênerai estate. If he arrives at that âge he shall 
hâve the first meutioned sum immediateiy thereupon, and the other sum, 
one hundred and fifty thousand dollars, when the final distribution of my 
estate is ma de as herein provided." 

"Sevonthly : I direct that the net ineome of ail the residue and remainder 
of my estate, after the payment of ail neeessary and proper expenses and 
charges on account of the saine, be annually divided, on the twenty-fifth day 
of January of each year, between my wife, and my three sons, share and 
share alike — each receiving one-fourth thereof — until the death or remarriage 
of my said wife, upon the happening of either of whieh events ail her 
right, title and interest in my estate shall eease. And thereupon, I direct 
that ail the rest, residue and remainder of my estate. real and Personal, 
subject to the provisions above written for the benefit of my grandson, shall 
be distributed and divided among my said three sons, share and share alike." 

Under thèse provisions of the will and the fourth paragraph, which 
it is not neeessary to consider, the Circuit Court allowed certain claims 
of the collecter which are not now before us, as no writ of error has 
been taken by the executor to such allowance. The widow is still liv- 
ing and unmarried, and the grandson is also living, a lad of about 12 
years of âge. The questions presently to be decided, with the positions 
thereon of the défendant in error, are clearly and accurately stated 
in the brief of his counsel as follows : 

"(1) Are the leiacies to Joseph Sandford Shanley, bequeathed by the fiftb 
section of the will, taxable under the act of Congress approved June 13, 
1808. e. 448. 30 Stat. 4C4, the nmendments to that act passed in 1901. Act 
Marcli 2, 1901, c. 806, 31 Stat. 948 [U. S. Comp. St. 1901, pp. 2307, 2308], 
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and the act of Congress f .Tune 27, 1002, c. 1160, 32 Stat. 400 [II. S. Comp. 
St. Supp. 1905, p. 449] ? 

"The défendant in error contenus on tins question : First, that thèse are 
technically contingent legacies, and as such are not taxable under the act 
of June 27, 1902, because they are not absolutely vested in possession or en- 
joyment ; and, secondly, that, even if they are technically vested legacies, they 
are not taxable, under the act of Cougress of June 13, 1898, and its amend- 
ments, until they are vested in possession or enjoyment. 

"(2) Are the legacies given to the three sons of the testator by the seventh 
section of the will taxable under the acts of Congress above referred to? 

"The défendant in error contends as to thls question: (1) That the tax 
imposed in respect to the above legacies is illégal because it taxes the 
interest of the widow of the testator bequeathed to her by the said seventh 
section ; (2) because the said legacies are not vested in possession or enjoy- 
ment, and are therefore not taxable under the said acts ; and (3) because they 
cannot be valued for taxation before the remarriage of the widow. 

"(3) If the défendant in error is entitled to judgment, is ne entitled to 
interest on the amount recovered? 

"The défendant in error contends as to this question that he is entitled to 
interest on the amount recovered from the date of the payment of the 
taxes in question, on the ground that they were illegally exacted from him, 
and were paid under protest." 

The first question is settled, we think, in favor of the défendant in 
error by the décisions of the Court of Errors and Appeals of New Jer- 
sey. In Gifford v. Thorn, 9 N. J. Eq. 702, it was decided by that 
court that a legacy to a person "when he arrives at the âge of 21 
years" is a contingent legacy. In the language of Chief Justice Green, 
who wrote the opinion of the court: 

"It has been repeatedly held, and seems at this date to be the settled 
law, that where the bequest made to a legatee is in thèse words, or words 
of a similar meaning, without being controlled by the context of the will, they 
imply a condition précèdent, to wit, that the legatee shall live to that âge ; 
and consequently the legatee does not take a vested interest In the legacy 
until twenty-one. I give and bequeath to A. B. 'at the âge of twenty-one,' 
or 'if he arrives at twenty-one,' or 'provided he lives to be twenty-one,' or 
'when he arrives at the âge of twenty-one.' or 'in case of his arriving at 
twenty-one,' hâve ail been held to be contingent legacies." 

See, also, Neilson v. Bishop, 45 N. J. Ëq. 473, 17 Atl. 962, and 
Howell's Executors v. Green's Administrator, 31 N. J. L,aw, 570. 
And this court has recently decided in Philadelphia Trust, etc., Co. 
v. McCoach, 129 Eed. 906, 64 C. C. A. 338 that a legacy to a daughter, 
which she was not to take unless she survived her mother, was con- 
tingent and not vested; to which may be added the authorities re- 
ferred to in Heberton v. McClain (C. C.) 135 Fed. 226. 

The second question does not need elaborate discussion, in view of 
the récent décision of the Suprême Court in Vanderbilt v. Eidman 
196 U. S. 480, 25 Sup. Ct. 331, 49 h. Ed. 563. The clause of Cor- 
nélius Vanderbilt's will that was there under examination gave the 
residue of his estate to his executors to be held in trust for the sup- 
port, maintenance, and éducation of his son Alfred, to accumulate the 
surplus income, and pay the accumulations to his son when he should 
arrive at the âge of 21 years, and thereafter to pay him the net income 
of the estate until he should arrive at the âge of 30 years, when he 
was to be put in full possession of one-half the estate. The net in- 
come from the remainder was to be paid to him thereafter until he 
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should arrive at the âge of 35, when he was to receive the rest of the 
estate. Remainders over were limited in case he should die before 
reaching the âge of 30 or 35, but thèse were not regarded as material 
to the construction of the clause. Upon the language thus summar- 
ized, the Court of Appeals for the Second Circuit certified several 
questions to the Suprême Court, of which the third question was as 
f ollows : 

"(3) Did sections 29 and 30 of said act of .lune 13, 1898 (chapter 448, 
30 Stat. 4C4, 46ô [U. S. Comp. St. 1901, pp. 2307, 23081), authorize the as- 
sessment and collection of a tax with respect to any of tue rights or in- 
terests of Alfred G. Vanderbilt as a residuary legatee of the personal es- 
tate of Cornélius Vanderbilt under the seventeenth clause of the will, with 
the exception of his présent right to receive the income of such estate until 
he attains the âge of thirty years, prior to the time when, if ever, such 
rights or in terests shall become absolutely vested in possession or enjoy- 
ment?" 

This question was answered by the Suprême Court in the négative, 
and the very full considération given to the subject will satisfy any 
reader of Mr. Justice White's opinion that the paragraphs of Bernard 
M. Shanley's will now under review must receive the same construc- 
tion as was given to the will of Cornélius Vanderbilt. 

Referring to sections 29 and 30 of the act of 1898, the court ob- 
serves that section 29 imposes duties upon two classes of property — 
first, upon legacies or distributive shares passing by death and arising 
from personal property; and, second, upon any personal property or 
interest therein that may be transferred by deed, grant, bargain, sale 
or gift, to take effect in possession or enjoyment after the death of the 
grantor. But, as the statute expressly makes the second class taxable 
only when it cornes into the actual possession and enjoyment of the 
grantee, any fair construction must apply the same limitation to the 
first class, unless it should appear that the statute has subjected the 
first class to a différent rule. No such rule was found, however, by 
the court after a detailéd considération of the act, and the conclusion 
was reached, fortified by the décisions of several state courts upon 
similar statutes, that it would be "doing violence to the statute to con- 
strue it as taxing such an interest before the period when possession 
of enjoyment had attached." 

It was further pointed out that the construction primarily put upon 
the act of 1898 by the Treasury Department was in harmony with this 
construction, and that the construction complained of by Cornélius 
Vanderbilt's executor was only adopted because the Treasury sup- 
posed it to be required by the amending act of 1901. Turning, there- 
fore, to that act, the Suprême Court proceeded to consider this ques- 
tion: 

"Did the amendatory act of 1901 enlarge the act of 1898 so as to cause 
that act to embrace subjects of taxation which were not included prior 
to the amendaient?" 

Without referring in détail to the discussion of this question, it is 
enough to say that, after a careful considération of the act of 1901, 
not onlv by itself, but also in connection with the subséquent acts of 
April 12, 1902, and June 27, 1902, the court concluded that the 
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amendments of 1901 did not introduce any new subject of taxation, but 
merely fixed a uniform period within which the obligation should arise 
of paying the tax that was levied under the act of 1898, namely, a tax 
upon a bénéficiai interest that had already vested in possession and 
enjoyment; and that when it is necessary to décide what taxes are 
referred to in the acts of April 12, 1902, and June 27, 1902, the distinc- 
tion must be borne in mind betvveen an interest which had, and an 
interest which had not, become vested in possession and enjoyment 
at the dates mentioned in thèse two acts. No interest is taxed until 
it vests in possession and enjoyment. 

In view of the opinion of the Suprême Court thus imperfectly 
summarized, it would be superfluous to discuss further the will of 
Bernard Shanley. As we think, the case before us cannot be distin- 
guished from Vanderbilt v. Eidman, and therefore, upon the authority 
of that décision, it must be held that the interests of Bernard Shanley's 
sons under the seventh section of his will were not taxable. It may be 
added, however, that the method of calculation adopted by the collec- 
tor was also objectionable because it reduced the principal of the 
estate, and thus diminished the income of the widow, in effect taxing 
her without any authority for such taxation, and that the value of the 
residuary estate bequeathed to the sons was estimated by the use of 
mortuary tables, for which use we fail to find any authority in the 
statute. Still further, if the use of mortuary tables were permissible 
in a proper case, they should not hâve been used hère, for one of the 
contingencies contemplated by the will was the remarriage of the 
widow, and, while the probability of death may perhaps be approxi- 
mately estimated from the recorded expérience of insurance com- 
panies, there are as yet no statistics available from which the probabil- 
ity of remarriage may even be conjectured. Dunbar v. Dunbar, 190 
U. S. 345, 23 Sup. Ct. 757, 47 L. Ed. 1084. 

That interest was properly allowed upon the principal of the tax, 
since payment had been illegally exacted from the défendant in error, 
we hâve no doubt. Erskine v. Van Arsdale, 15 Wall. 75, 21 L. Ed. 
63 ; Redfield v. Iron Co„ 110 U. S. 174, 3 Sup. Ct. 570, 28 L. Ed. 109. 

The judgment of the Circuit Court is accordingly affirmed. 



BALTIMORE & O. R. CO. v. BROWN. 

(Circuit Court of Appeals, Third Circuit. May 28, 1906.). 

No. 26. 

,1. Mastkî} and Servant— Feixow Servants— Foremen and Workmen. 

A iriere foreman or gang boss is a feilow servant of those worldng 
witli or under him and for his defaults by which a feilow servant is 
injured the inaster is not responsible, unless the duty as to which the 
default is made is an absolute duty of the master the performance of 
which bas been delegated to such foreman. 

[Ed. Note. — For cases lu point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 433, 449. 

Who are feilow servants, see notes to Northern Tac. R. Co. v. Smith, 8 
C. C. A. «OS; Flippiu v. KimbalL 31 C. C. A. 286.] 
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2. Same— ïn.tury of Servant— Négligence of Fellow Servant. 

Défendant railroad company owned barges on which cars were trans- 
ported into a dock to be loaded from a pier alongside. There were two 
parallel tracks on the barge and between tliem a platform at about the 
height of the car doors used in loading the cars. There was a space a 
foot wide between the platform and the cars and iron plates were pro- 
vided to be placed across such space from the car doors to the platform. 
Plaintlff was a workman employed by défendant with otbers in loading 
cars on such a barge under direction of a foreman. Having occasion to 
move one of the cars the foreman directed that the plate be not replaced 
and plaintiff while assisting to roll a cask from such car to the platform 
in obédience to an order of the foreman, without knowledge or notice that 
the plate was not in place stepped backward into the opening and fell and 
was injured. Relu,, that défendant having provided proper appliances 
to make the work safe was not under the Personal duty to see that such 
appliances were replaced after being temporarily removed by the work- 
men and that plaintiff's injury was dae to the négligence of the foreman 
who was his fellow servant for whic-h défendant was not liable but which 
was one of the assumed risks of the employmeut. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion b*low, see 142 Fed. 911. 

Wm. B. Linn, for plaintiff in error. 

Thomas Raeburn White, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

GRAY, Circuit Judge. An action in trespass was brought in the 
court below by the défendant in error, hereinafter called the plaintiff, 
against the plaintiff in error, hereinafter called the défendant, to re- 
cover damages for personal injuries sustained by plaintiff while 
employed by défendant. The plaintiff had a verdict, upon which 
judgment was entered in his favor in the court below, and the writ 
of error sued out by défendant brings the case into this court. The 
évidence set forth in the record shows that the défendant had twelve 
freight stations in Philadelphia, ail under the supervision of a gênerai 
freight agent, who was represented at each station by an assistant 
freight agent. One of thèse freight stations was a certain pier No. 
12 in the Delaware river, to which freight cars of the défendant Com- 
pany were brought upon barges, which were moved in a dock along- 
side the pier, to be unîoaded and loaded. One of thèse barges was 
so moved at the time of the accident complained of, and hogsheads of 
tobacco were being loaded from the pier into the cars on the barge. 
To accommodate the cars, there were two separate tracks, one on each 
side of the barge and parallel thereto. Between the tracks a platform 
ran lengthwise of the barge, six or eight feet wide, and at an élé- 
vation a little lower, or nearly even with the floors of the cars on 
each side. Between the cars and the edge of this elevated plat- 
form, there was an open space about 12 inches wide. For the pur- 
pose of facilitating the loading and unloading of heavy articles from 
or onto the platform, iron plates of sufficient length and width were 
provided by the défendant company to bridge the space between the 
door and the side of the car and the platform. At the time of the 
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accident, large casks or hogsheads of tobacco were being rolled froni 
the pier on a gang plank into one of the cars on the track next to 
the pier, across the same and out of the door on the opposite side of 
the car onto the platform, to be loaded into a car on the other track. 
This was being done by four or five men employed by défendant, one 
of whom (Mulch) acted as gang boss or foreman, and directed the 
work. One of the hogsheads had been thus rolled from the pier 
through the car nearest thereto, onto and across the platform, to the 
car to be loaded, one of the iron plates provided for that purpose 
being used to bridge the open space betwenthe car door and the plat- 
form. In the movement of this hogshead, the gang boss assisted, 
standing with another man in front of the hogshead to steady it, as 
it was rolled across the floor of the car and out the opposite door 
onto the platform. It then appearing that the doors of the car through 
which the hogsheads were to be rolled, were not conveniently situated 
with référence either to the pier or to the car to be loaded on the other 
side of the platform, the cars next the pier were pushed ahead some 
feet, and the iron plates from the doors to the platform were neces- 
sarily displaced. Mulch then summoned the plaintiff, who had been 
working at some other place, to take his (Mulch's) place in loading 
thèse hogsheads into the cars on the barge. It seems that it was more 
convenient to so load them when the tide was high, and as it was then 
falling, Mulch told one of the men engaged in the work, to never 
mind replacing the iron plates from the door of the car to the platform, 
as he "wanted to rush the hogsheads in," By his direction, the plain- 
tiff assisted in moving the next hogshead from the pier, and when 
it was being rolled across the first car, by like direction, he took the 
place Mulch had before occupied, in front of the hogshead, between 
two other men, walking backward toward the door next the platform, 
and stepped out, expecting, as he said, the plate to be in its usual 
position at the door. Owing to its absence, he stepped into the 
hole or space between the car and the platform, and fell, the hogs- 
head rolling out over him, whereby he suffered the injuries com- 
plained of. Neither the gênerai freight agent, nor the assistant 
freight agent in charge of this p'articular station were présent, or 
had in any way interfered with the placing of the plates at the doors 
of the cars. 

The plaintiff's contention as to the liability of the défendant, is 
based upon the following averments in the déclaration: 

"The défendant, its superintendent, or vice principal, with full knowledge 
of the danger and without informin™ the plaintiff of it, speeifically ordered 
the plaintiff m front of the cask and that lie should steady it as it was being 
rolled into the car. In pursuance of the company's orders, the plaintiff. 
believing he was in perfect safety, in order to steady the cask, was forced 
to step backward, and iu doiug so fell into a hole on the barge, unknown to 
him at the time, but known to the défendant and vice principal, whose duty 
it was to hâve the hole covered or to inform the plaintiff of the danger." 

It is in évidence, and not disputed, that the person responsible for 
not replacing the plates after the movement of the cars, was Mulch, 
the gang boss or foreman who had that authority and control that 
is necessarily reposed in one of several men engaged in such work 
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as was hère being performed. lie was in no sensc such a vice 
principal or représentative of the défendant, as to take him ont of 
the class of fellow servants of the plaintiff, or to impose liability upon 
the défendant, even if the situation had been such as to attach lia- 
bility to the interférence of a vice principal. If plaintiff has a 
right to recover at ail, it must be upon the ground that the injuries of 
which he complains resulted from the neglect of the duty of the 
master to exercise reasonable care in providing a safe place in which 
and safe tools and appliances with which his servant is to work, and 
also due care in the sélection of those with whom he is to work. This 
duty is an absolute duty, sometimes called a personal duty of the 
master, and cannot be delegated by him so as to avoid liability for 
its nonperformance. The one who may be charged for the time being 
with the performance of this duty, performs it for and in place of the 
master, and no matter what his grade of service may be, whether 
highest or lowest, his default is the default of the master. 

In cases like the présent, it is essential, then, to inquire whether the 
négligence averred pertains to such an absolute or personal duty of 
the master. There is no suggestion that there had been any lack of 
care in the sélection and employment of Mulch and the other fellow 
servants of plaintiff. The physical situation disclosed by the testi- 
mony was not more than ordinarily dangerous. The elevated plat- 
form that ran between the tracks on the barge for the convenient 
loading and unloading of cars across the same, was faultless in 
structure, so far as the testimony shows, and at no more than the 
proper distance (12 inches) from thèse tracks. It can hardly be said 
that, even without plates or gang boarcls at ail, it would hâve been 
an unsafe place in which to work, so far as the ingress and egress to 
and from the car by the workmen was concerned, the open space be- 
tween the platform and the car being obvious to any one with the or- 
dinary faculties of perception. Thèse plates were presumably fur- 
nished to facilitate the movement of large and heavy articles, like 
thèse hogsheads, from the car to the platform, as also for the con- 
venience and safety of those engaged in performing such work. 
At ail events, the plates were provided by the défendant, and their 
regular use for the purposes mentioned established. So far as such 
provision was a duty, it was undeniably performed, and we cannot say 
that that duty extended so far as to require of the défendant that it 
should be responsible for the placement of the plates, whenever the 
movement of such articles as thèse hogsheads might require it. They 
were not permanent appliances affixed either to the car or the platform. 
They were necessarily movable and casual appliances, and required to 
be placed and adjusted for use as occasion demanded. They were 
necessarily displaced each time the cars were moved, to be replaced by 
those engaged in or in charge of the work when again required. 
Proper appliances, such as thèse plates, having been provided by the 
master, his personal duty, if any, was performed. The placing, re- 
piacing, and adjustment necessary for their use, belonged to those 
who were working for the time being, and could not, from the nature 
of things, be supervised and controlled in each particular instance by 
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the défendant. Mnlch, with the other workmen of the gang, includ- 
ing the plaintiff, were fellow workmen employed by the same master, 
working together under a common control, and to the same end; that 
is, in this instance, the removal of thèse hogsheads from the pier 
to the car into which they were to be loaded. It is well settled in 
reason and by authority, that a mère foreman or gang boss is a fellow 
servant of those working with or under him, and for his defaults, 
by which a fellow servant is injured, the master is not responsible, 
unless the duty as to which default is ma de is an absolute duty of the 
master, the performance of which lias been delegated to such servant. 
But when that is not the case, the négligence of such a person is 
one of the ordinary risks of the employment undertaken by every 
one who enters the service of another. The master's négligence, on 
the contrary, is never one of the risks so undertaken. From what has 
been said, it must be apparent, that Mulch's admitted négligence, in 
directing that the plate be not replaced after the moving of the car, 
and in failing to inform plaintiff of the fact that it had not been 
replaced, was the négligence of a fellow servant, and not the négli- 
gence of the défendant. 

This case, upon its undisputed facts, is so far within the line laid 
down in a séries of décisions subséquent to the Ross Case, 112 U. S. 
377, 5 Sup. Ct. 184, 28 L. Ed. 787, that it is hardly necessary to 
do more than refer to them. Thèse décisions hâve illuminated the 
whole subject of master and servant in the respect we are now con~ 
sidering it, and hâve settled the principles upon which the liability of 
the master, where the allégation is that he has failed in the perform- 
ance of any phase of the absolute duties above referred to, can be 
predicated. It is the character of the duty, rather than the grade of 
the servant or employé whose négligence of it causes the injury, that 
must détermine the liability of the master. Did the négligence in ques- 
tion pertain to an absolute or personal duty imposed by law upon the 
master? If it did, no délégation of that duty to another, in any grade 
of his service, can relieve the master's liability for nonperfonnance of 
that duty. There is sometimes difficulty in ascertaining whether the 
négligence docs or not pertain to such absolute duty of the master. 
We. think, however, there is no such difficulty in this case. The undis- 
puted évidence shows no want of ordinary care in the sélection and 
employment of Mulch, or in making the barge platform and pier rea- 
sonably safe places on which to work, and the provision of the plates to 
bridge the space between the platform and the cars, satisfy any 
reasonable demands upon the défendant for safe appliances in con- 
nection with the work to be done. Under thèse circumstances, as we 
hâve said, the négligence of the foreman (Mulch) in not replacing the 
plate after the car was moved, was the négligence of a fellow servant, 
the risk of which was of course assumed by the plaintiff, when he 
entered into the employment of the défendant. Where tools or ap- 
pliances that are to be used only as occasion requires, are furnished 
by the master, their négligent use by one servant resulting in injury 
to another servant, cannot be imputed to the master. 

In the case of Alaska Mining Co. v. Whelan, 1G8 U. S. 86, 18 
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Sup. Ct. 40, 42 L. Ed. 390, the plaintiff and another workman were 
directed by one Finley, who was their foreman or boss in the work 
in which they were engaged, to work on a pile of broken rock in a 
certain mining chute of défendant. It was Finley's duty to direct 
when the rock from any particular chute was to be drawn, and it was 
his custom to go into the pit and notify the men when he was going 
to draw the chute. Without such a notice to plaintiff, or his co- 
worker, Finley ordered the chute to be drawn and plaintiff went 
through with the mass of rock and was injured. The plaintiff had 
judgment in the circuit court, on the ground that it was the master's 
duty to provide a reasonably safe place for its employés to work in, to 
keep the chutes, through which the rock was to be drawn, in good con- 
dition, and to notify the workmen engaged in breaking rock when the 
chute would be drawn, and that the délégation of this latter duty to 
the night boss did not relieve the master from liability. This judg- 
ment was affirmed in the Court of Appeals for the Ninth Circuit. In 
reversing this judgment, the Suprême Court of the United States 
(168 U. S. 89, 18 Sup. Ct. 41, 42 L. Ed. 390) uses the following 
language, which is closely applicable to the présent case: 

"Finley was not a vice principal or représentative of the corporation. He 
was not the gênerai manager of its business, or the superintenûent of any 
départaient of that business. But he was mercly the foreman or boss of the 
particular gang of nien to which the plaintiff belonged. Whether he had or 
had not authority to engage and diseharge the men under him, is immaterial. 
Even if he had such authority. he was none the less a fellow servant with 
them, employée in the same department of business and under a cominon 
head. There was no évidence that he was an unsnitable person for his place, 
or that the machinery was imperfeet or détective for its pnrpose. The nég- 
ligence, if any, was his own négligence in using the machinery or in giving 
orders to the men." 

The latest case in the Suprême Court is that of the Northern Pa- 
cific Railway Co. v. Dixon, 194 U. S. 34G, 24 Sup. Ct. 686, 48 L- 
Ed. 1006. In this case, the négligence of a local telegraph operator 
and station agent, in observing and reporting by telegraph to the 
train dispatcher the movement of trains past his station, which causée! 
the death of a fireman of the company, without any fault or négli- 
gence of the train dispatcher, was held not to be the négligence of 
a vice principal for which the railway company is liable, but the 
négligence of a fellow servant of the fireman, the risk of which he 
assumes. Mr. Justice Brewer, in delivering the opinion of the Su- 
prême Court, quotes from Whittaker v. Bent, 167 Mass. 588, 46 
N. E. 121, the following felicitous statement by Mr. Justice Holmes: 

"The absolute obligation of an employer, to see that due care is used to 
provide safe appliances for his workmen, is not extended to ail the passing 
risks which arise from short-lived causes." B. & (). It. R. v. Baugh, 349 U. S. 
368, 1.3 Sup. Ct. 914, 37 L. Ed. 772; Central Kailroad Co. v. Keegan. 100 IL S. 
259, 16 Sup. Ct. 209, 4fi I,. Ed. 418: Kailroad Co. v. Conroy, 17") IT. S. 323. 
20 Sup. Ct. 85. 44 E. Ed. 181 ; Xorthorn Pacific R. R. Co. v. Hambly, 154 
U. S. 349, 14 Sup. Ct. 9S3, 38 L, Ed. 1009; Northern Pacific II. II. Co. v. Peter- 
son, 162 U. S. 340, 10 Sup. Ct. S43, 40 L. FA. 994. 

The counsel for appellee apparently rely upon the opinion of this 
court, in the case of Penna. R. R. Co. v. La Rue, 81 Fed. 148, 27 
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C. C. A. 363. We do not think, however, that the ratio decidendi 
of that case conflicts with that of our opinion in the présent case. 
The injuries infîicted upon a locomotive fireman in that case, were 
due to the shifting of large pièces from the top of a car loaded with 
lumber. The car was a gondola car and the lumber was held in 
place by wooden standards along the sides. A gondola car, when 
used as a lumber car, must be equipped as such, and the standards 
necessary for this equipment must be sufncient for their purpose, 
that is, long enough and strong enough to hold the lumber piled 
upon the car in place. Thèse standards are part of the permanent 
equipment of a car so used, and it was undoubtedly the duty of the 
défendant Company, as being a master's duty, to see that the car 
in this respect was fit for the purposes for which it was used, by 
a proper equipment of standards. Some of thèse standards were 
of hemlock, instead of oak, as they ought to hâve been, and gave 
way to the pressure of the lumber, allowing some of the sticks to 
protrude, which occasioned the injury to the plaintiff. A defect in 
the standards or equipment of the car, was a defect in the car itself, 
as a lumber car, and was due to the négligence of the défendant 
company, as much as would hâve been a defect in a box car that 
allowed any portion of its load to escape, to the injury of one 
situated as the plaintiff in the case was. judge Acheson, in deliver- 
ing the opinion of the court, says : 

"In the présent case, the négligence which caused the mi«ohief was not the 
improner or lnsecure loadiug oi! the car, for in this regard tbere was no faulr, 
nor was Ihis a case of the négligent use by the défendant'» employés of safe 
applianees. The ground of complaint hère is. that the défendant failed in 
the positive duty it owed to the plaintiff to equip the car with reasonably safe 
applianees for the service in which it was employed. * * * lts whole 
duty to the plaintiff was not fulfllled, short of the actual proper equipment 
of the car," 

In another place, the learned judge says: 

"In the case of a low sided gondola car employed in the transportation of 
lumber. side standards to keep the load in place * * * are applianees 
necessary for the proper equipment of the car, and as essential to the safe 
transportation of the load as is a proper car body." 

As we think the learned court below erred in refusing defendant's 
request for peremptory instructions to the jury, to render a verdict 
for the défendant, and also in refusing defendant's motion for judg- 
ment in its favor, non obstante veredicto, the subject of the first, 
second and third assignments of error, it will not be necessary to 
consider those assignments which concern alleged errors in the charge 
of the court. 

For the reasons stated, the judgment below is reversed, with direc- 
tion to enter a judgment in favor of the défendant. 
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SOUTHERN RY. CO. v. HUBBARD BROS. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 190G.) 

No. 1,407. 

Carriers — Action for Loss of Goons — Evidence of Pet.iveuy to Carrier. 

Défendant railroad company made a eontract with a cotton eompress 
company located on a belt line at Birmingham. Ala., reciting that défend- 
ant would receive uncompressed cotton for shipment, but for con- 
venience desired a portion of the same compressed, and providing that the 
eompress company would receive and receipt for such cotton from 
défendant or shippers, eompress the same. and load it in cars of défendant, 
as directed, for which it was to receive payment as therein fixed. It also 
agreed to be responsible to défendant for any loss or damage to such 
cotton while in its possession. A through shipment of cotton was made 
from a point in Mississippi to plaintiff at New York by way of Birmingham, 
and thence over defendant's road. The initial carrier delivered the cot- 
ton to the belt line road, which delivered it to the eompress company. The 
flrst carrier then paid to défendant its share of the freigbt, and deliv- 
ered to it the eompress company's receipts. The cotton was not delivered 
by the eompress company to défendant, and was never reeeived by plain- 
tiff, which brought an action against défendant for its value. Aside from 
such eontract. there was évidence of a custom of the initial carrier to 
make deliveries of cotton to défendant at Birmingham in the manner 
pursued in tins instance. Held, that such évidence warranted the sub- 
ruission to the jury of the question whether the delivery of the cotton 
to the eompress company constituted a delivery to défendant, either 
because of an agency to receive it, created by the eontract, or by the custom 
which the évidence tended to prove. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Caruthers Ewing, for plaintiff in error. 
Henry Craft, for défendant in error. 

Before EURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The plaintiffs, who are citizens of the 
state of New York, and whose place of business is the city of New 
York, brought this action against the Kansas City, Memphis & 
Birmingham Railroad Company, the St. Eouis & San Francisco 
Railroad Company, and the Southern Railway Company, to recover 
damages for the loss of 100 baies of cotton delivered by Smith & 
Coughlan to the first-named company at Nettleton, Miss., to be car- 
ried by that company and Connecting carriers to New York, and there 
delivered to the plaintiffs. The Kansas City, Memphis & Birmingham 
Railroad connected directly at Birmingham, Ala., with the Southern 
Railway. It also connected at Birmingham with the Belt Railroad, 
operated by the St. Louis & San Francisco Railroad Company, over 
which cotton intended to be compressed before further transportation 
was carried to the works of the eompress company, where, after being 
compressed, it was delivered to the next carrier. The 100 baies of 
cotton referred to were reeeived for shipment at Nettleton, March 6, 
1903, and a bill of lading issued showing the consignment of the 
cotton to the plaintiffs. A draft on the plaintiffs for $4,000 was 
attached thereto, upon payment of which sum and the indorsement 
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of the bill of lading the cotton was deliverable to them. The bill of 
lading was in the usual form, making each successive carrier re- 
sponsible for his own fault only, and thèse words were noted in 
the routing spécifications therein, "Railroad Compress, Birmingham, 
Ala." The plaintiffs paid the draft for $4,000. The bill of lading 
duly indorsed was turned over, and the cotton became deliverable 
to them. When the cotton arrived in Birmingham, it was trans- 
ferred to the Belt Railroad and from the latter it was delivered to 
the compress company, three car loads on the 18th of March, 1903, 
and the remaining two car loads on the 19th of the same month. 
This is the last trace of the cotton. The compress company never de- 
livered it to the Southern Railway Company, but the latter company 
was notified on March 27, 1903, by the agent of the Kansas City, 
Memphis & Birmingham Company of the delivery of the cotton to 
the compress company, and the receipt of the latter for the cotton 
Dearing date March 26th, was handed to the Southern Railway Com- 
pany at the same time, as was also the unearned freight money, which 
had been paid in advance. There was also évidence from which the 
jury might hâve found that the Southern Railway Company had re- 
ceived earlier notice from the Kansas City, Memphis & Birmingham 
Railroad Company that the cotton in question had been delivered to 
the Belt Line Company, for account of the Southern Railway Com- 
pany for compression, and forwarding by the latter to New York. 
But, however that may be, the Southern Railway Company made 
no complaint that the notification of March 27th was not seasonabla 
On proof of thèse and some other facts to be noticed later on, 
the plaintiffs gave up the pursuit of the other railroad companies, 
and confined its suit to the Southern Railway Company, as to which 
the controversy turned ultimately upon the question whether the 
compress company was the agent of the Southern Railway Company 
for the purpose of receiving the cotton. To establish this the plaintiffs 
relied upon two lines of proof — First, a contract between the railway 
company and the compress company; and, second, évidence of the 
previous method of doing business by the Kansas City, Memphis & 
Birmingham Railroad Company and the Southern Railway Company 
in transferring freight of this kind at Birmingham by the former to 
the latter for further transportation. As we think the contractual re- 
lations between the railway company and the compress company are 
of prime importance in determining the liability of the former for 
the loss in question, it is expédient to set it forth (except some formai 
parts) as follows: 

"Wliereas, the compress company is notv engagcd in ojerating a cotton 
compress at Birmingham, in the state of Alabama ; and, wliereas, during the 
•cotton season of 1902-1903 the railway company wïll accept uncompressed cot- 
ton for through transportation, but, for convenience in forwarding the same, 
désires that a portion thereof sliall be compressed at said compress of the 
compress company; now, therei'ore, this agreement witnesseth : That the 
compress company, for and in considération of the promises and the suins 
of money herein agreed to be paid by the railroad company, hereby covenants 
an (1 a grées : 

"(1) That, as and when requested by the railway company so to do, it 
wili promptly receive and receipt for, unload from cars or wagons, shelter 
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when practicable, compress and Ioad on cars in the order of its receipt, or as 
may be otherwise instructed by the railway company, ail cotton of sueh 
dimensions as to make it practicable to compress it to a density, as lierein 
below spécifiée!, intended for shipment over the liue of the railway com- 
pany and its connections, and tendered to the compress company for tbat 
purpose by the railway company or by shippers, and for such cotton as is so 
tendered by shippers it will issue to shippers tonderiug saine one single eer- 
tifleate only, eovering each lot of cotton designated by one mark. Where the 
cotton which the coni])ress company is requested by the railway company to 
receive and handle as above stated is tendered to the compress company of 
dimensions such as to make it impractieable to compress such cotton to a 
density as great as 22% pounds to the cubic foot, the compress company shall 
immediately notify tlie agent of the railway company of the tender of such 
cotton for such instructions as to disposition as the railway company may 
désire to give. 

"(2) That it will well and sufiïciently compress ail cotton to it as here- 
lnbefore provided, and will place upon eacn baie of cotton so compressed at 
least eight bands, so that the density of each baie of cotton so compressed 
shall not be less than 22% pounds per cubic foot at the ports, as measured 
from end to end and over the bands ; provided, that if cotton is delivered to 
the compress by the railway with less than six bands, the bands neeessary to 
make the number of bands equal six shall be put on the baie at the expense 
of the railway. 

"(3) That before loading any cotton compressed by it under the terins of 
this agreement, it will earefully and properly reband each baie so handled 
by it. 

"(4) That it will load not less than 50 baies of compressed cotton in any 
standard car of 34 feet in length, excepting remnants, and when loading is 
completed will cause doors of cars to be closed, sealed, and stripped in proper 
manner (doors closing tight into the side of a car properly fastened and sealed 
need no strips), and thereafter will promptly furnish unto the railway com- 
pany an accurate statement of ail cotton loaded in each and every car. 

"(5) That it will indemuify and save harmless the railway company 
against any and ail claims, demands, suitsi. .iudgments, and sums of money 
accruing to any person against the railway company for loss or damage to 
cotton so tendered to, compressed by, or loaded by, the compress company, 
howsoever such loss or damage may result, except by fire, if the same accrues 
between the time of delivery of such cotton unto the compress company by 
shippers or by the railroad company, or the time when the railway company 
shall bave placed cars of uncompressed cotton in position for unloading at the 
compress company. with way bills, abstracts, or other memoranda or advice, 
showing that the cars hâve been placed in position for sueh unloading and the 
time when the same bave been loaded or reloaded in cars, and the railway 
company so notifled that the cotton bas been so loaded or reloaded, or until 
the railway company shall hâve been in default for 48 hours in furnishing 
cars therefor, as hereinafter provided, such indemnity to be effective at what- 
soever time such loss or damage may be discovered ; and to that end hereby 
specifically assumes ail responsibility for the proper handling, storing, and 
protection of such cotton while in its possession, as hereinbefore provided, and 
agrées that the count made by the railway company or its connections of the 
number of baies of cotton loaded in any car under the seals of the compress 
company, at the points where such seals are broken, shall be final and con- 
clusive as betw-een the parties liereto for the purpose of this agreement as to 
number of baies of cotton loaded in sueh car, such count to be promptly and 
earefully made and checked. 

"(G) That it will pay unto the railway company, upon weekly or monthly 
bills to be rendered by the railway, any and ail sums disbursed by the railway 
for premiums of insurance against loss or damage by fire to any cotton covered 
by outstanding bills of lading of the railway, for the full value thereof. while 
such cotton may be in possession of or upon the premises of the compress 
company : Provided, however. that the rate of such premiums shall not exceed 
at any individual compress the average of premiums for the year, or for 
146 F.— 3 
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the cotton season, paid by the railway at gaid eompress; and also in Hke 
manner, will reimburse the railway for any and ail expenses incurred in put- 
ting in proper shipping condition cotton received at the port from the eom- 
press company, with heads open, bands off, or insuflicieut density, provided 
such expenses are incurred and bills rendered to the eompress company, or it 
notified, within 60 days after the cotton has been unloaded at the port, and the 
payment of such expenses to be made by the eompress company witbin 30 
days after the bill of the railway therefor shall hâve been rendered to the 
eompress company. 

"(7) That the eompress company shall not undertake, do, or perform, for 
any person, for less priée than herein provided for. serv'ces sabstantially 
similar to those herein agreed to be performed for the railway company by 
means of the payment of any rebate, commission or drawback out of the 
charge of the eompress company for compression as provided for herein ; but i? 
the eompress company should. because of compétition of other companies, or 
for other good reasons, undertake, do, or perform services substantially simi- 
lar for a less priée by other means than by rebate, commissions, or drawback, 
in that event the railway company shall hâve the benefit of any rate allowed 
to such person or persons. 

"(8) That It will exécute and deliver unto the railway company, simulta- 
neously with the exécution of this agreement, a good and suflicient bond in 
the pénal sum of $10,000, with sureties to be approved by the railway com- 
pany, conditioned upon its faithful performance of each and every one of its 
covenants in this agreement contained. 

"And the railway company hereby covenants and agrées: 

"(1) That it will pay unto the eompress company, in weekly settlements, 
during the life of this agreement, such sums as may be deterrnined by apply- 
ing such reasonable charge not exceeding seven and one-half cents per 100 
pounds, when destined to mill points in South Carolina, North Carolina, and 
Virginia : and when destined to South At.antic ports, Gulf porls, Virginia 
ports, Baltimore, Philadelphia, New York, and Boston, proper and for export, 
interior eastern points, points in Canada, and points north of the Ohio river, 
eight and one-half cents per 100 pounds as ordinarily and contemporaneously 
paid by tbe railway company at otber compresses, for simîlar services per- 
formed under substantially similar circumstances and conditions, to the bill 
of lading weigbts of the cotton of tbe railway company during tbe preceding 
calendar month : Provided, however. that when the railway company shall 
issue its bill of lading for compressed cotton to be delivered to it for shipment 
at the eompress of the eompress company, then the eompress company shall 
look to the shipper of such cotton for its charges, and not to the railway 
company." 

"(2) That it will furnish upon the tracks used by the eompress company 
in loading cotton for account of the railwav company, as and when required, 
and within reasonable time after notice of such requirement, such cars as 
may be necessary for the loading and shipment of such cotton as may be 
compressed for account of the railway company. and, in the event that the 
railway company shall fail to furnish such sufficient supply of cars within 
forty-eight bours after notice in writing of the requirement of the eompress 
company therefor, then the railway company shall and will be responsible for 
ail cotton actually delayed by its saïd defanlt from and after tbe expiration 
of forty-eight hours from the service of such notice, in ail respects as if the 
same had been actually delivered unto tbe railway company at the expiration 
of such forty-eight hours, but not otherwise." 

The évidence tended to prove that in making delivery by the Kan- 
sas City, Memphis & Birmingham Company at Birmingham for fur- 
ther transportation by the Southern Railway, the custom had been 
sometimes to make direct delivery to the Southern Railway Company, 
without the intervention of any other parties ; this when the cotton was 
not intended to be compressed at that place, and sometimes to deliver 
it to the Belt Railroad to be taken to the works of the eompress com- 
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pany, by which it would be delivered to the Southern Railway Com- 
pany after it had been compressed. This was the course pursued when 
for any reason the probable expectation would be that the 
cotton would be compressed, as, for instance, when the ultimate des- 
tination would be a distant point. In the latter case it was customary 
for the Kansas City, Memphis & Birmingham Company to notify the 
Southern Railway Company of the arrivai and delivery of the freight 
to the compress Company, and forward that company's receipt there- 
for. If, as was the case in this instance, the through freight had been 
paid in advance, the first-named company would deduct its own propor- 
tion, and turn over the balance to the Southern Railway Company. 
That was what was done hère. 

The cause was submitted to the jury under instructions from the 
court, some of which were excepted to. Certain requests for in- 
structions were presented in behalf of the railway company, which were 
refused, and exceptions were taken to the refusai. A verdict was ren- 
dered in favor of the plaintiffs in the sum of $4,000, and the interest 
thereon, and judgment was entered accordingly. 

The grounds on which a reversai is prayed are: 

1. That there was no évidence to sustain the verdict. 

2. That the court erred in denying a motion of the plaintifï in error 
for a peremptory instruction to the jury. 

Thèse may be disposed of together. From what has been said of 
the évidence, we think the court was required to submit to the jury 
the question of the agency of the compress company in receiving the 
cotton, if, indeed, the contract between that company and the railway 
company and the undisputed facts did not, of themselves, establish 
such agency. If the latter view were to be taken of the case, the court 
would hâve been required to hâve instructed for the plaintifï. We 
think it is not necessary to décide whether such action would hâve 
been proper, for there was other évidence from which the jury might 
hâve found that the employment of the compress company was for 
the purpose of facilitating the transportation by reducing the bulk 
of the cotton, and was an expédient whereby the railway company 
would more easily earn the stipulated freight than if it should trans- 
port it in its larger bulk. If it was done for the convenience of the 
railway company, or mainly for its convenience, it surely would not 
be unreasonable to find that during the time while the compress com- 
pany had the possession it was holding it as an agent or employé of 
the railway company. 

3. In the course of its instructions the court charged the jury as 
follows : 

"I charge you that it would not he a delivery of this shipment of cotton to 
the Southern Railway Company if you believe the Kansas City, Memphis & 
Birmingham Railway Company delivered it to the Birmingham Belt Line R. 
R.. and they in turn delivered to the Railroad Compress, tmless you should 
also find that the compress company was the agent of the Southern Railway 
Company, and authorized to receive cotton for the Southern Railway Com- 
pany for shipment over that line; and in that case delivery to the compress 
company would be a delivery to the Southern Railway Conipaiiy. If the cotton 
was lost or stolen while in the compress company's possess'on, the Southern 
Railway Company would be liable." 
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We think there was no error in this. It was sufficiently favorable 
to the plaintiff in error. It required as a condition to the plaintifï's 
recovery that the jury should find that the compress company was 
an agent and authorized to receive cotton for the railway company. 
It is urged that there was no évidence justifying this charge. But, 
for reasons already stated we think otherwise. 

4. The court also instructed the jury as follows: 

"If you believe from tlie proof that the tCansas City, Memphis & Birming- 
ham Railroad Company and tlie Southern Railroad Company liad an agree- 
ment or understauding that when cotton arrives in Birmingham over tlie road 
of tlie former company for the East that it was to be compressed at Birming- 
ham, and that it would I>e a delivery to the Southern Railway Company when 
the Kansas City, Memphis & Birjningham Railroad Company delivered it to 
the Railroad Compress, or if there was no such express understanding, but 
you believe from the proof that business of this charactcr had been con- 
dueted in this manner for such length of time and with such frequency as to 
amouut to a custom, and, in the absence of any express agreement or under- 
standing, both roads had so acted in sucli transactions as to lead the otlier 
to believe that cotton delivered at the Railroad Compress by the K. C, M. & 
B. R. R. to be compressed and forwarded over the Southern Railway would be 
considered a delivery and treated by both roads as a delivery to the Southern ; 
and, if you believe the K. C, M. & B. Railroad in this case relied upon. this 
custom so establislied, and delivered the cotton in question, belicving at the 
time it would be a delivery to the Southern, and the Southern would so accept 
it, then the Southern Railway could not relieve itself from liability in this 
case if tlie cotton was lost or stolon while in the compress by insisting that 
the cotton was not delivered to it." 

It is objected that "there was not a scintilla of évidence to justify 
this charge." The correctness of the conclusion as matter of law is 
not challenged, and we think the jury would hâve been justified 
in finding that the practice had been substantially that which the 
court made a condition to a verdict in favor of the plaintiffs. Of 
course, we are not to be understood that the évidence did prove such 
a custom. It was for the jury to draw conclusions of fact from the 
évidence. 

o. Requests were presented for instructions in regard to the requi- 
sites of constructive delivery of the cotton by meahs of the transmis- 
sion of way bills, expense accounts, and shipping instructions. Thèse 
instructions were refused, and properly so, for they would hâve only 
tended to confuse the jury. It was clearly proved and is admitted 
that the cotton was actually delivered to the compress company on 
the 18th and 19th of March, 1903. 

Another objection is that the court refused an instruction that, if 
the jury could not find any évidence from which to détermine the 
quaiity and value of the cotton, they would not be justified in rendering 
a verdict for it. But the bill of lading stated the quantity, and wit- 
nesses testified to the current value, and there was no contlict on 
either subject. For the court to hâve given an instruction which would 
présent thèse subjects to the jury as though they were matters of 
doubt would be diverting their minds into a région of supposed doubt 
where none in fact existed. 

There is really only one important question in the case, which is 
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that of the relation of the compress company to the Southern Rail- 
way Company, and that has been determined against the latter. Its 
misfortune is in having put in its place a dishonest agent. 
The judgment must be affirmed, with costs. 



HALL'S SAFE CO. et al. v. HERRING-HALL-MARVIN SAFE CO. 

(Circuit Court of Appeals, Sixth Circuit. June 20, 1000.) 

No. 1,401. 

1. Corporations — Contracts — Binihng Effect on Stockholders. 

A eontract ma do by a private corporation on a sale of its property, 
business, and good will, that it wlll not again engage iu business in com- 
pétition with the purchaser, is not binding individually on a stoekholder, 
even though he may hâve been an officer acting for the corporation in the 
transaction. 

[Ed. Note. — For cases in point, see vol. 12. Cent. Dig. Corporations, 
§§ 603, 064, 1457.] 

2. Trade-aIarks and ïrade-Names — Right to Use Name in Title of Corpora- 

tion — Unfair Compétition. 

Hall's Safe & Lock Company, a corporation, and its preaecessors in 
business were engaged for many ye.irs iu the manufacture of safes, which 
were marked and known generally as "Hall's Safes," and acquired a good 
réputation. The company sold its property, business, and good will, 
which were subsequently acquired hy coinplaiuant, and went out of busi- 
ness. The individual défendants whose nanie iras Hall, and who had 
throughout their business iives beon engaged in the makiiig of safes. subse- 
quently organized a corjioration for that purpose undor the name of "Hall's 
Safe Company." Ileld, that the adoption and use of such name was within 
their rights, provided it was so used as not to mislead Ihe public into the 
belief that the conipany's products were those of the Hall's Safe & Lock 
Company or its successors in business, against which complainant was 
entitled to an injunction. 

[Ed. Note. — Unfair compétition, see notes to Scheuer v. Muller, 20 C. 
C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

3. SAME — INFRINGEMENT EY CORPORATION — LlABII.TTT OF STOCKHOLDERS. 

Stockholders in a corporation are not individually liable or subject to 
injunction because of unfair compétition practiced aloi^e by the corpor- 
ation. 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

Judson Harmon and W. C. Cochran, for appellant. 
Lawrence Maxwell, Jr., for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The parties to this controversy are 
engaged in the business of manufacturing and selling safes. The 
complainant is a corporation organized under the laws of New Jer- 
sey. The défendant the Hall's Safe Company is an Ohio corporation, 
and the other défendants are citizens of that state. The bill was filed 
for the purpose of obtaining an injunction restraining the défendants 
from carrying on the business of manufacturing or selling fireproof 
or burglar proof safes or vaults under the name of the "Hall's Safe 
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Company," or under any other trade-name substantially or essentially 
the same, and calculated to deceive the public or intending purchasers 
into the belief that they are dealing with the complainant, or with 
the_ establishment founded by Joseph L. Hall and carried on by com- 
plainant, when they are dealing with the défendants, and from advertis- 
ing their products as "Hall's Safes," and from marking them with 
that name, and for the recovery of profits and damages already lost 
and suffered by the complainant from acts of the like character, and 
there was a prayer for gênerai relief. 

The facts, about which there is not much controversy, are thèse : 
From about the year 1847 to 1867, one Joseph L. HalJ had, in suc- 
cessive co-partnerships with other persons, been engaged at Cincinnati, 
Ohio, in the manufacture and sale of fire and burglar proof safes. In 
this business he had been the principal and managing member of his 
firms. In the latter year (1867) he with other persons organized a 
corporation under the laws of Ohio by the name of "Hall's Safe & 
Lock Company," for the purpose of carrying on the same business. Its 
factory and principal office were located at Cincinnati, and its busi- 
ness of selling safes extended throughout the United States and into 
foreign countries. Its safes were known as "Hall's Safes" and "Hall's 
Standard Safes," and certain styles of them were marked "Hall's 
Standard Safes," and the safes had a good réputation. In Mardi, 
1889, the said Joseph L. Hall, who was at that time the principal 
stockholder in the corporation last mentioned, died. He sons, Edward 
C, William H., and Charles O. Hall, were also stockho'ders. The 
first two became, successively, présidents of the corporation. The 
stock of Joseph L,. Hall continued part of his estate, and the business 
went on as before until May 4, 1892, when the corporation sold to 
the Herring-Hall-Marvin Company, a New Jersey corporation, ail its 
"real estate and leasehold interests, tools, machinery, fixtures, 
merchandise, trade-marks and good will," and the Hall's Safe & 
Lock Company covenanted and agreed that it would close up 
its affairs and be dissolved and would not in the future engage 
or continue in said business. This sale and agreement was assented 
to by the above-named sons of Joseph L. Hall, who are the individuals 
made défendants in this cause. Edward C. Hall and William H. Hall 
at or about the date of the transfer became stockholders (as we must 
suppose), directors, and, respectively, président and treasurer, of the 
Herring-Hall-Marvin Company, at stated salaries agreed upon at the 
time of said transfer. But in 1895 thèse persons were deposed from 
their offices, and their salaries reduced, and on August 1, 1896, they 
resigned their offices as directors. Their résignations were accepted, 
and they withdrew from the company. At the time when thèse par- 
ties became associated with the Herring-Hall-Marvin Company, a 
written agreement with that company was entered into by each of 
them, which, after stating the terms of their employment, contained 
the following stipulation: 

"And in considération as aforesaid, I, the said Edward C. Hall (in the other 
eontract, William H. Hall), do hereby coveunnt, promise, and agrée that I 
will not, so long as the Herring-Hall-Marvin Company niay désire to retain 
irry services as above, engage, either in the state of Ohio, or in the state of 
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New Jersey, or in any of the states east of the Mississippi river, in the busi- 
ness of manufacturing, selling, buying, or dealing in flre or burgiar proof vaults 
and safes, or in any business or occupation suc h as the said corporation known 
as tl)e Hall's Safe & Lock Company bas heretofore been engaged in, or such 
as tlie Herring-Hall-Marvin Company is authorized or inipowered to engage 
in, or in any other business which will or may conipete or interfère in any 
manner witli the business of the said Herrhig-Hall-Marvin Company." 

^ In September, 1896, Edward C. Hall, William H. Hall, Charles O. 
Hall, and other persons organized a corporation under the laws 
of Ohio by the name of the "Hall's Safe Company," the corporate dé- 
fendant herein, and this company shortly thereafter went into the 
business of manufacturing and selling safes. A bill in equity was soon 
after filed in the Circuit Court of the United States against the new 
company by the Herring-Hall-Marvin Company, complaining that 
the former was infringing its trade and good will, and praying for 
an injunction. While that suit was pending the Herring-Hall-Marvin 
Company became insolvent, and a receiver was appointed. A new 
corporation was organized in New Jersey, the complainant in this 
suit, an order of the court for a sale of the assets of the old company 
was obtained, and the new company became the purchaser in Decem- 
ber, 1900, by a deed which purported to convey to the complainant 
ail the real estate, personal property, manufacturing plant, tools, ma- 
chinery, merchandise, assets, franchises, property, and good will of 
the Herring-Hall-Marvin Company. The bill in that case was dis- 
missed upon a ground not novv material, but without préjudice. Not 
long after the présent bill was filed by the new company. 

The gravameu of the complaint is that the défendants invade and 
injure the good will and réputation of the complainant's business by 
the adoption of the corporate name of the défendant, the "Hall's Safe 
Company," and also by inducing the public, through advertisements, 
circulars, and other représentations, to believe that their safes are 
the product of the complainant's business. The défendants admit the 
acquisition by complainant of the properties, including the good will, 
of the Hall's Safe & Lock Company, but claim that the individual de- 
fendants were not by the sale of the latter company deprived of the 
right to organize a new company which shall include their family 
name, and that the name of "Hall's Safe Company," is one which 
may lawfully be adopted. The défendants also filed a cross-bill, in 
which they charge complainant with unfair conduct in seeking to 
divert the defendant's trade by false représentations concerning it, 
The complaint of the cross-bill was that the défendant therein had 
sorae time prior to the commencement of this suit removed its manu- 
facturing plant from Cincinnati to Hamilton, Ohio, and had directed 
ail mail addressed to the Hall's Safe & Lock Company at Cincinnati 
to be forwarded to it at Hamilton, and that it was holding itself out 
as the Hall Safe & Lock Company or Hall Safe & Lock Works, and 
the like, and was representing by its signs, advertisements, publica- 
tions, and stationery that it was the "Successor of Hall's Safe & Lock 
Co., or was "operating Hall's Safe & Lock Works," or was making 
and selling "Hall's Safes," and upon answer and replication évidence 
was taken upon those matters. The court below dismissed the cross- 



40 146 FEDERAL REPORTER. 

bill, and decreed for the complainant upon the original bill, awarding 
an injunction. Complaint is made of the decree, that it is vague 
and uncertain in respect to the things which the défendants are re- 
strained from doing; a matter to be recurred to later on. 

Counsel for complainant contend that it is entitled to the relief it 
demands by virtue of the contract between its predecessor and as- 
signor and the Hall Safe & Lock Company by which it, though 
the assignaient, acquired the property and good will of the 
latter company ,and that its rights are not to he measured by the 
rules and principles which apply in the case of unfair compétition in 
trade; and it is argued that this considération distinguishes the case 
from that of Howe Scale Co. v. Wyckoff, Seamans, etc., 198 U. S. 
118, 25 Sup. Ct. 609, 49 L. Ed. 972, where there was much discus- 
sion of the extent of the right of a person to use his own naine in 
the conduct of his business, whether it be his private business, or 
that of a corporate business in which he is associated with othzrs ; 
and référence is made to the language of the chief justice at page 140, 
where he says: 

"We liold that, in the absence of contract, fraud, or estoppe!, any m an 
may use his own name in ail legitimate ways, and as the whole or a part of a 
corporate name." 

Upon this contention it becomes important to détermine what were 
and are the relations between the complainant and its predecessor in 
title and the several défendants. Undoubtedly the Herring-Hall- 
Marvin Company acquired by its contract of purchase with the Hall 
Safe & Lock Company ail its physical properties and the good will 
which it had acquired in its business, as weîl as the right to use such 
trade-names as had been customarily used to identify its products. It 
acquired also the right to require that the Hall's Safe & Lock Company 
should go out of business, or, in substance, that it should not longer 
engage in business of the kind which it sold to the Herring-Hall-Mar- 
vin Company. But it is contended that the contract reaches beyond 
the corporation, the Hall Safe & Lock Company, and binds the de- 
fendants who were stockholders and ofncers of the corporation, and 
prewnts them and any corporation of which they may become stock- 
holders and managers from doing what the Hall Safe & Lock Com- 
pany could not do; and the principal reason for this contention is 
the fact that thèse individual défendants participated in the sale, and 
as stockholders received its benefits. We are of opinion that this 
proposition cannot be sustained. The contract which the Herring- 
Hall-Marvin Company had was with the corporation only, and not 
with its stockholders or officers. The ofncers who conducted the busi- 
ness of the selling company were not parties to the contract. It is 
a familiar rule that an agent, who, having lawful authority, makes a 
contract with another for a known principal, does not bind himself, but 
his principal only (Story on Agency, §261; Mechem on Agency, § 
555; Whitney v. Wyman, 101 U. S. 392, 25 L. Ed. 1050); and the 
officers of a private corporation, in respect to their liability on con- 
tracts entered into by them in behalf of the corporation, stand upon 
the same footing as agents of private individuals (21 Am. & Eng. 
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Ency. of Law [2d Ed.] 879; Whitney v. Wyman, supra). If the pur- 
chaser desired to make the officers and agents of the selling corporation 
subject to the stipulations of the company in the contract of sale, it 
should hâve required their personal agreement to that efïect. 

The cases cited by counsel for the complainant to support their 
contention that the court may look through the form of a corporate 
organization, and fasten upon the stockholders a liability for the 
acts of the corporation, do not support such a doctrine as applicable 
to contract relations. Thèse are State v. Standard Oil Co., 49 Ohio 
St. 137, 30 N. E. 279, 15 L. R. A. 145, 34 Am. St. Rep. 541, McKin- 
ley v. Wheeler, 130 U. S. 630, 9 Sup. Ct. 638, 32 L. Ed. 1048, and 
Anthony v. American Glucose Co., 146 N. Y. 407, 41 N. E. 23. They 
were ail cases where, for spécial purposes and in spécial circumstances, 
the court held that it was compétent and proper to regard the rights 
and duties of stockholders in corporations. None of them impugns 
the gênerai rule above stated that in matters of contract the officers 
and agents of a corporation are not bound personally by stipulations 
made by them in behalf of their principal. This rule is not affected 
by the circumstance that they are indirectly interested as stockholders 
in the contracts of their corporation. If it were so, it would break 
down ail distinction between the corporate entity and its component 
parts. Counsel for the appellee hâve painted in their brief a récent 
décision, not yet published, of the Circuit Court of Appeals for the 
Seventh Circuit, in a case entitled Hall's Safe & Lock Company and 
James W. Donnell v. Herring-Hall-Marvin Safe Co. The suit was 
brought to restrain the défendant from using in its business the cor- 
porate name of the complainant as descriptive of its products. The 
défendant filed a cross-bill to restrain the complainant in the original 
bill from using the name of the Hall's Safe & Lock Company in their 
business of making and selling safes, and from selling such safes 
as "Hall's Safes." It appears from the opinion that Donnell had or- 
ganized an Illinois corporation, the codefendant, with the name of the 
old Hall's Safe & Lock Company, having no member of the name of 
Hall, and was carrying on the safe business under that style at Chicago. 
The court holds — what we should suppose quite clear — that this as- 
sumption of the name of "Hall's Safe & Lock Company" was a 
fraudulent device to appropriate the good will of the old company, 
to which the Herring-Hall-Marvin Safe Company had succeeded. It 
is also held that the défendant in the cross-bill should be restrained 
from selling safes which were not of the manufacture of the Herring- 
Hall-Marvin Company, as "Hall's Safes." It was claimed that the 
défendant in the cross-bill was selling under that name safes made 
by the Hall's Safe Company, the défendant hère. It was only in this 
incidental way that the rights of the Halls were considered, and of 
course they could not be adjudged in that suit. 

We do not think there is any substantial différence between the 
conclusion of that court upon the propriety of the use of the désigna- 
tion "Hall's Safes" and our own. We think it quite likely that court 
would hâve accepted the qualification that the use of such a désigna- 
tion in the business of the Halls would not be unlawful provided it 
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was accompanied by explanatory matter showing that the product was 
their own, and not that of the old company or its successors in business. 
It is true that the learned judge who delivered the opinion said ar- 
guendo that the court might look behind the corporation, and find 
whether there were equities between the Herring-Hall-Marvin Com- 
pany and the members of the Hall's Safe & Lock Company which 
would attach to the Hall's Safe Company, of which they are now 
members, and, concluding there were such equities, proceeded ro de- 
duce the conséquences. Withont repeating what we hâve said upon 
this subject, we are constrained to think that the défendants Hall 
were not bound individually, in law or in equity, by the contract of 
their corporation. 

The détermination of the case must dépend upon the application 
of other principles than such as would obtain if there were contractual 
relations between the parties in référence to the subject-matter of the 
suit. When the Herring-Hall-Marvin Company purchased the Hall 
Safe & Lock Company's plant and business, it acquired the good will 
of the latter company, and this included the right to use the means 
of communicating to the public information that it had succeeded to 
the business and good will of its vendor, and among thèse rights was 
that of using the trade-names which had been employed in the busi- 
ness, and by which the products thereof had been identified and known ; 
and although the receiver's conveyance to the complainant did not in 
terms convey the right to use the old trade-names, yet, as it professed 
to convey ail the assets of the Herring-Hall-Marvin Company, in- 
cluding the good will, we think it should be held that the purchaser 
acquired the right to designate its products by the same means as 
its predecessor in title had done. Thèse rights it was entitled to 
enjoy exclusively. They were its property. Neither thèse défend- 
ants nor any other person could lawfully invade them, and we put 
the statement in this form to signify that in our opinion the de- 
fendants were precluded equally with, and not otherwise than, ail 
other persons ; because it seems to us that, if there are no contrac- 
tual relations between the parties, it is indiffèrent that the rights 
of the complainant are derived from the Hall Safe & Lock Company. 

It would not be difficult to define in comparatively set terms the 
limits within which the parties to this controversy should be con- 
fined, were it not for the fact that thèse individual défendants bear 
the name which has long been associated with the complainant's 
products. Joseph L. Hall left five sons, of whom the défendants 
Hall were the eldest, and they were ail bred to the father's business, 
and hâve followed it from their youth. They undoubtedly hâve the 
right to pursue the occupation of manufacturing and selling safes, 
and they hâve the right to use their own family name in the busi- 
ness, and adopt ail proper means of making it known to the public 
that the safes they ofïer are made by them, and they hâve the 
right to build up a business with a good will of its own, and if they 
choose to organize a corporation for that purpose, they hâve the 
right to use their family name in its title. But in doing ail thèse 
things neither thèse individual parties nor the corporation has the 
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right to endeavor to lead the public into the belief that the safes 
they make are the product of the Hall Safe & Lock Company's suc- 
cessors in business. If, notwithstanding the défendants conduct their 
business within thèse limits, it should happen that from the simi- 
larity of names and the kind of business, intending purchasers might 
sometimes fall into the mistake that the défendants were the suc- 
cessors of the Hall Safe & Lock Company, and were making the 
kind and quality of safes that were made by that company, the dé- 
fendants would not be responsible therefor. If in the choice of a 
corporate name one should be chosen which would be likely to catch 
the complainant's business, it would be necessary to accompany its 
use in the business of the company by explanatory statements, which 
would prevent any misunderstanding ; for such a choice without ex- 
planation would be prima facie évidence of unfair dealing. The 
cases upon this subject hâve corne to be very numerous, and it is 
unnecessary to canvass them. This has been done so recently in 
several décisions of the Suprême Court that we shall content our- 
selves with the statement of the controlling principles which we 
conceive to be now established, referring for authority to Howe 
Scale Co. v. Wyckoff, Seamans, etc., 198 U. S. 118, 25 Sup. Ct. 609, 
49 L. Ed. 972; Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 
16 Sup. Ct. 1002, 41 L. Ed. 118; Brown Chemical Co. v. Meyer, 
139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Turton & Sons v. 
Turton & Sons, L. R. 42 Ch. Div. 128 ; Reddaway v. Benham, L. R. 
App. Cas. (1896) 199. The subject was also elaborately discussed 
and the authorities cited in the opinion of this court in Royal Baking 
Powder Co. v. Royal, 122 Fed. 337, 58 C. C. A. 499, delivered by 
Judge Lurton. 

Recurring to the facts of the présent case, the name adopted for 
the corporation was "Hall's Safe Company," a name so dangerously 
near to that of the "Hall's Safe & Lock Company" as to make it 
apparently necessary, to avoid mistake, that explanation should be 
made that it was not the same company or its successor in business. 
The testimony shows clearly enough that this had not been done, and 
although for a short time before the filing of the pétition the dé- 
fendants practices had been mended in this regard, there was suf- 
ficient ground to apprehend the répétition of unauthorized preten- 
sions by défendants to justify the complainant in invoking the power 
of the court to prevent them. Inasmuch as the individuals wlîo are 
made défendants are not engaged in a business or proposing to en- 
gage in a business of their own prejudicial to the complainant, it 
would seem that the relief required should be the restraining of the 
corporation and its officers and agents from committing the unlawful 
acts complained of. It is not alleged in the bill that thèse défend- 
ants are personally committing, or threatening to commit, any in- 
jurious acts. They are apparently made parties because of the fact 
that they were large stockholders in the Hall's Safe & Lock Company, 
and had assented to the sale of its properties, and had been in- 
strumental in the organization of the new company. But we do not 
think the latter fact alone subjected them to any liability, and if, 
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as we hâve held, they were not personally bound by the stipulations 
of the company, we perceive no sufficient ground for awarding an 
injunction against them. This has often been held in suits brought 
for the infringement of patents, and the rule seems equally appli- 
cable to cases of the character before us. Western Union Tel. Co. 
v. Home Tel. Co. (C. C.) 85 Fed. G49 ; Bowers v. Atlantic, G. & 
P. Co. (C. C.) 104 Fed. 887; Loomis-Manning Filter Co. v. Man- 
hattan Filter Co. (C. C.) 117 Fed. 325; Greene v. Buckley (C. C.) 
130 Fed. 955. 

But we think the facts justified an injunction against the Hall Safe 
Company, though not in the terms stated in the decree. 

With respect to the défendants Hall, we think the decree should 
be reversed, with directions to dismiss the bill. 

With respect to the défendant Hall's Safe Company, the injunction 
should be modified. In lieu of the injunction ordered by the court 
below, the following will be substituted : The défendant the Hall's 
Safe Company, its servants, agents, ofncers, and employés, are p.er- 
petually enjoined from carrying on the safe or vault business in the 
name of the Hall's Safe Company, or any other name having similar- 
ity to the name Hall's Safe & Lock Company, without also giving 
information to the public that it is not the business formerly carried 
on by the Hall's Safe & Lock Company, and from marking, adver- 
tising, or otherwise designating its safes and vaults as the products 
of the Hall's Safe & Lock Company or its successors in business, 
or pretending that it is carrying on the business started by Joseph 
Hall, and continued by the Hall's Safe & Lock Company, and from 
interfering in any manner with the exclusive right of the complain- 
ant to possess and enjoy the good will acquired by the Hall's Safe 
& Lock Company, and from using the trade-name of said last- 
named company without at the same time so qualifying such trade- 
name as to show that the trade-name used is not the one formerly 
used to designate the products of the Hall's Safe & Lock Company. 

In respect to the matter of the cross-bill, we think there is no sub- 
stantial ground for complaint. For the reasons stated in the pre- 
ceding opinion, we are not prepared to say that the complainant in 
the original bill has exceeded its rights in endeavoring to maintain 
the benefits of its purchase from the Hall Safe & Lock Company, 
and we concur with the court below in holding that the cross-bill 
should be dismissed. 

The costs of this appeal will be borne by the appellant Hall's Safe 
Company and the appellee, to be equally divided. 



UNITED STATES V. CURNEN & STINEE. 45 

UNITED STATES v. CURNEN & STINER. 

(Circuit Court of Appeals, Second Circuit. March 23, 1900.) 

No. 123. 

1. CUSTOMS DUTIES ÏNVALID REAPPRAISEMENT — DUTIABLK VALUE. 

The value of certain imported merehandlse was advanced by the local 
appraiser, and the importera brought reappraisement proceedings bet'ore 
a General Appraiser and a Board of General Appraisers, as provided in 
section 13, Customs Administrative Act June 10. 1800, c. 407, '26 Stat. 
136 [U. S. Comp. St. 1901, p. 1932]. The reappraisements being détective 
and void, but the appraiseraent by the local appraiser being valid, held 
that duty should be assessed on the value found by the local appraiser, 
rather than the invoice value. 

2. Same— Appraisement — Presumption of Correctness. 

In the absence of évidence to the contrary, it will be presumed that an 
appraisement by a local appraiser, under section 13, Customs Adminis- 
trative Act June 10, 1890, c. 407, 26 Stat. 3 30 TU. S. Comp. St. 1901, p. 
1932], was in conformity with law and was valid. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duties, 
§ 195.] 

3. Same — Dutiable Value — Invatjd Reappraisement. 

Under section 13, Customs Administrative Act June 10, 1890, c. 407, 
26 Stat. 136 [U. S. Comp. St. 1901, p. 1932], until there bas been a légal 
reappraisement taking the place of an original and valid appraisement 
by a local appraiser, such appraisement stands, and is not to be affected 
and set aside because there was an appeal for reappraisement, but no 
valid reappraisement was had. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duties. 
§ 195.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (136 Fed. 807), reversing 
the Board of General Appraisers (G. A. 5,720, T. D. 25,423) and 
the collector of the port of New York, in the matter of an impor- 
tation of certain toys. No question was raised as to the classification 
of the importations, but only as to their appraisement. 

Henry L,. Stimson, U. S. Atty., and Henry A. Wise, Asst. U. S. 
Atty. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for the 
importers. 

Before LACOMBE and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The Board of General Appraisers found 
that the importations were dolls, of which there were very many varie- 
ties, each variety difïering from every other, so that a sample of one was 
not in any way représentative of any other; also that the single Gen- 
eral Appraiser who reappraised the dolls, and the Board of three Gen- 
eral Appraisers which sat in review of such reappraisement, had be- 
fore them only one case out of ten of each importation, the same 
being at least one case from each invoice, which did not represent the 
numerous varieties of dolls making up the importations. What hap- 
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pened was this: The local appraiser, in accordance with section 13, 
Customs Administrative Act June 10, 1890, c. 407, 26 Stat. 136 
[U. S. Comp. St. 1901, p. 1932], did "report to the collecter his 
décision as to the value of the merchandise appraised." Such report 
covered ail the merchandise. As to some of the merchandise, the im- 
porters acquiesced in this décision. As to the balance of the im- 
portations, importers gave notice in writing of their dissatisfaction, 
and the collector directed a reappraisement of such merchandise by 
one of the General Appraisers. That officer having reported his dé- 
cision upon reappraisement, the importers gave notice of dissatisfac- 
tion with such décision, whereupon the collector did, in accordance 
with the provisions of said section, "transmit the invoices and ail the 
papers appertaining thereto to the Board of three General Apprais- 
ers" for examination and décision. The Board having decided, the 
collector assessed duty upon the valuations found by it. It appears 
that such valuation was in no instance greater than that ascertained 
by the local appraiser. The importers thereupon, under section 14, c. 
407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1333], filed protest, and 
sought a review of the collector's décision by the Board of General 
Appraisers. That Board sustained the collector's action, and appeal 
was taken to the Circuit Court, which reversed the Board and the 
collector, and directed that duties should be liquidated on the valua- 
tions given in the invoices. 

No one disputes the proposition that a décision as to valuation or 
appraisement of imported merchandise cannot be reviewed under 
section 14, except for jurisdictional defects. The points raised must 
be found, not in the briefs, but in the protest, which charges that: 

"Neither the General Appraisers nor any of the witnesses in the matter 
had at or prior to the hearing or décision seen or examined, or sufflciently 
examined, any of the cases in question, or sufficient or proper samples there- 
from, or a légal, proper, and sufficient number of cases for the purpose from 
the invoices in question, or sufficient and proper samples therefrom. Our 
offers to produce adéquate samples were rejected. There was material in- 
fonnality in the conduct and conclusion of said so-called reappraisements. 
* * * We claim that duty should be assessed solely on the basis of the 
invoice valuations, inasmuch as we hâve not received, but hâve been deprived 
of, légal and valid reappraisements, such as we were entitled to under the 
law." 

Strictly construed, this protest is against the action of the Board 
of three General Appraisers only. It has, however, been treated ail 
along as covering also the reappraisement by a single General Ap- 
praiser, and may be accorded an equally libéral construction hère. 

An interesting and very important question is presented on this 
appeal, viz., when the Board of three General Appraisers sits, under 
section 13, in review of the reappraisement by a single General Ap- 
praiser, do they sit as a court of review or as appraisers? Counsel 
for the government contend (and support their contention by a very 
strong argument) that the change of phraseology in the section is 
highly important ; that the single General Appraiser, when so directed 
by the collector, makes a reappraisement under like conditions as 
the local appraiser; but that when, upon the importer's notice of dis- 
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satisfaction, the Board of three General Appraisers are called in, they 
are required only to "examine and décide the case thus submitted" 
by the collecter when he "transmits the invoice and ail the papers 
appertaining thereto." That, therefore, they are not left powerless 
to act if the merchandise imported or samples of such merchandise 
are not before them. That whichever side seeks a review of the re- 
appraisement should supply them with whatever may be necessary — 
the importations, samples thereof, samples shown to be fairly repré- 
sentative, or testimony from which the character of the importations 
can be determined — and, in default of thus supplying them with 
sufficient proof, cannot be heard to complain that they decided the case 
on an insumcient record. In other words, that the "Board of 
three General Appraisers" under section 13 is exactly the same sort 
of Board, and should act in exactly the same way when reviewing re- 
appraisements, as the "Board of three General Appraisers" under 
section 14 when reviewing classifications. It is pointed out that the 
language of the two sections prescribing their duties is identical. 

It is not necessary to décide that question in this case, since the resuit 
will be the same either way. A décision in accord with the contention 
of the government would apparently be inconsistent with the opinion of 
this court in U. S. v. Loeb, 107 Fed. 692, 46 C. C. A. 562. That opin- 
ion was concurred in by three judges, while in the cause at bar only two 
are sitting, and the décision upon what is practically jà reargument of 
that case may appropriately be reserved for a full bench, inasmuch 
as our conclusions on another branch of the case lead to an affirmance 
of the collector's action. 

It is further contended for the government that, even upon their own 
theory, the importers' testimony is not sufficient to warrant a décision 
in their favor. Even under the Loeb Case it is not necessary for the 
Board of three General Appraisers to hâve ail the importations before 
them ; samples will equally well answer the purpose. No doubt, sam- 
ples of the actual goods covered by the invoice are préférable, but it 
may very well be that samples which can be shown to be accurate rep- 
résentatives of the importations would answer the purpose. Such 
seems to be the importers' own view of the situation, for their protest 
asserts that they offered to "produce adéquate samples," and the proof 
indicates that this meant, not invoice samples, but stock samples. The 
évidence of such offer and rejection, however, is quite unsatisfactory. 
Apparently no such offer was made to the "Board" nor to ail three 
General Appraisers, but only to one of them. Other alleged defects 
in proof are pointed out by counsel for the government; but fortu- 
nately we need not dispose of the cause on any such technical objec- 
tions as thèse. It may be conceded, for the purposes of this appeal, that 
the reappraisement of the single General Appraiser and the review 
thereof by the board of three were void for jurisdictional defects. 
What is the resuit? The answer will be found in the act itself. Sec- 
tion 13 provides that the appraiser shall revise and correct the reports 
of the assistant appraisers as he may judge proper, and the appraiser 
shall report to the collecter his décision as to the value of the merchan- 
dise appraised. The décision of the appraiser, or of the General Ap- 
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praiser in cases of reappraisement, shall be final and conclusive as to 
the dutiable value against ail parties interested therein, unless it is over- 
ruled by a décision of a majority of the board of three upon examina- 
tion of the case submitted to them. Section 2906, U. S. Rev. St. [U. 
S. Comp. St. 1901, p. 1923], provides that the appraised value shall 
be considered the value upon which duty shall be assessed. The im- 
porter is of course entitled to a reappraisement if he gives notice of dis- 
satisfaction; if that is denied him by refusai of the General Appraiser 
to act at ail, or to comply with jurisdictional requirements, the import- 
er may hâve appropriate remedy to obtain such reappraisement. But 
until there is such a reappraisement as will take the place of an origi- 
nal valid and proper appraisement, it is difficult to understand upon 
what theory it can be vacated and set aside ; certainly the mère filing of 
notice of dissatisfaction does not accomplish that resuit. The interests 
of the importer are provided for by various provisions as to the manner 
in which the local appraiser shall discharge his functions. U. S. Rev. 
St. §§ 2614, 2615, 2901, 2931, 2950 [U. S. Comp. St. 1901, pp. 1804, 
1805, 1921, 1931, 1940], Customs Administrative Act July 10, 1890, c. 
407, § 10, 19, 26 Stat. 136, 139 [U. S. Comp. St. 1901, pp. 1922, 1924], 
and for failure to conform to them his appraisement may in a proper 
case be set aside by the court. Greely v. Burgess, 18 How. 413, 15 T. 
Ed. 455 ; Oelbermann v. Merritt, 123 U. S. 356, 8 Sup. Ct. 151, 31 
L. Ed. 164. But there must be some proof made of a failure to con- 
form to the requirements of the st^tute. 

In the case at bar we start with an appraisement by the local ap- 
praiser, and the presumption that he, a public officer, performed his 
statutory duties. There is not a scintilla of évidence to show the con- 
trary. For aught that appears, he may hâve had before him samples 
of every variety of dolls covered by the invoices; some taken from the 
public storecases, and the others furnished by the importers them- 
selves, or by the persons to whom they had sold and delivered the 
cases not sent to public store. Moreover, the importers do not at- 
tack the validity of the appraisement by the local appraiser; no référ- 
ence to it, directly or indirectly, is found in the protest. Uncler thèse 
circumstances, we must hold that such appraisement is valid, and that 
the collector was not in error when he based his assessment for duties 
thereon. 

The décision of the Circuit Court is reversed, and the collector's ac- 
tion approved. 



NORTII AMERICAN TRANSPORTATION & TRADING CO. v. SAMUELS. 

(Circuit Court of Appeals, Ninth Circuit. June 20, 1906.) 

Ko. 1,273. 

Evidence— AVritten Contract— Explanation by Tarol. 

A written contract provided for the .sale of ail the seller's merchandise 
at Nome. Alaska, except liquors, cigars, tobacco, and lumber, but eontained 
no stipulation as to the character and quantity of the merchandise to be 
delivered, uor as to the sales to be made between the exécution of the 
contract and the date specifled for delivery. It had been orally agreed 
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that the merehandise consisted of a first-class stock, not more than 30 pèl- 
erait, of whieli was groceries and provisions, and that the seller should 
continue to sell only in the onlinary course of business and not at a 
sacrifice. The seller iminediately wired its agent eonfidentially to dispose 
of as îmich of the stock as possible for oost or a little below, and large 
quantities of the more valuable goods were sold out of the ordinary 
course of business. Held, that paroi évidence was admissible to show the 
particular kind and quality of the goods contracted to be sold, the re- 
spective proportions thercof, and the nianner in which it was contemplated 
the seller should inake sales from the stock prior to delivery. 

TEd. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 2030- 
2035.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

This is an action brought by the défendant in error to recover damages 
from the plaintiff in error for a breach of a contract entered into by the re- 
spective parties on April 13, 1904. The complaint allèges: 

"III. That on or about February 1, A. D. 1004, the said plaintiff then being 
at the place of business of the défendant, in the city of Chicago, Illinois, for 
the purpose of ascertaining from said défendant the freiglit rates on goods 
and nierehandise which said plaintiff then contemplated purchasing and ship- 
ping to Alaska, said défendant then and tliere represented to the said plaintiff 
that it, the said défendant, then owned and had a gênerai stock of merehandise, 
consiting of dry goods, clothing, boots and shoes, hats, caps, gents' furnishing 
goods, carpets, -furniture and house furnishings, hardware, coal, groceries, 
and provisions, and other miscellaneous merehandise, in its warehouses and 
stores, in Nome, in the district of Alaska, of the value of more than $75,000, 
and that it, the said défendant, would hâve and own, at the opening of naviga- 
tion, at Nome, Alaska, in the year 1904, to wit, on or about June 15, A. D. 
1904, after selling from the said stock of merehandise in the ordinary and 
usual course of trade and business, merehandise of the kind hereinbefore 
enumerated and deseribed of the value of at least $75,000, and that 40 per 
cent, or more of the said goods and merehandise of the said défendant, re- 
maining on hand at the opening of navigation as aforesaid, would be and 
consist of dry goods and other merehandise above mentioned, other than and 
exclusive of groceries and provisions, and that ail of the said goods and 
merehandise remaining on hand at the opening of navigation, as aforesaid, 
would be flrst-class and of merchantable quality, and at said time and place 
further represented to plaintiff that of the said goods and merehandise which 
the said défendant would hâve and own at the opening of navigation, as 
aforesaid, not more than 30 per cent, thereof, would consist of groceries and 
provisions, and it, the said défendant, at said time and place, for the purpose 
of inducing plaintiff to purchase ail of the stock of merehandise aforesaid, 
which it. the said défendant, represented it would hâve and own at the open- 
ing of navigation, as aforesaid. at Nome, Alaska, then and there agreed with 
plaintiff that it, the said défendant, would sell to plaintiff ail of the said goods 
and merehandise which the said défendant represented it would hâve at 
Nome, Alaska, at the opening of navigation as aforesaid, and which it, the 
said défendant, then and there represented would be merchantable and of 
flrst-class quality and of the amount and value of $75.000, and 40 per cent, 
or more of which the said défendant agreed should be and consist of dry 
goods, furnishing goods, and the mercliandise above-mentioned. other than 
and exclusive of groceries and provisions, and that no more than 30 per cent, 
thereof should be groceries and provisions, at and for a priée to be fixed and 
paid as mentioned in the written contract hereinafter set forth, and it, the 
said défendant, further agreed, at said time and place, that if the said plaintiff 
should purchase the said stock of goods and merehandise which it, the said 
défendant, then and there represented it would bave and own in its said 
warehouses and stores at Nome, Alaska, at the opening of navigation as afore- 
said, that it, the said défendant, would, between the date of the said con- 
146 F.— i 
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tract of purchase and the opérons of navigation, as aforesaid, sell the said 
goods and merchandise in the ordinary course of tvade only, and not sell the 
saine at a sacrifice or less and that, at the opening of navigation in the year 
1004, the said défendant v/ouid deliver to plaintiff, at Nome, Alaska, the 
goods, wares, and merchandise of tlie kind, quality, and quantity and of the 
value hereinbefore stated ; that the said plaintiff, relying solely upon the 
truth of the said représentations of the said défendant, and not having any 
means of ascertaining the truth thereof, saving and excepting that derived 
from the said représentations of the said défendant, did ou or ahout the Ist 
day of Febrnary, A. D. 1904, agrée to buy and purchase of the said défendant 
the goods and merchandise, with the express understanding and agréeraient that 
at least 40 per cent, thereof should consist of dry goods aud furnishing goods 
of merchantable and flrst-class quality, and that not more than 30 per cent, 
thereof should consist of groceries and provisions, and with the further ex- 
press understanding and agreement that the said défendant should not sell the 
said goods. which it, the said défendant, then represeuted it owned and had 
in its warehouses and stores in Nome, Alaska, save and except in the usual 
and ordinary course of business, and that none of said goods and merchandise 
should be sold at a sacrifice, or at iess than cost, at the price stated and to be 
fixed and paid as mentioned, and in the manner set forth in the written con- 
tract heueinafter set forth ; and plaintiff further allèges that he entered into 
this agreement, for the purchase of the said goods and merchandise, on the 
said représentations of the said défendant that 40 per cent, or more of the 
said goods, wares, and merchandise should be goods other than groceries and 
provisions, and that not more than 30 per cent, thereof should consist of 
groceries and provisions, and not otherwise. 

■"IV. Said plaintiff further allèges that. relying solely upon the said repré- 
sentations of the said défendant, and with the express understanding and 
agreement above mentioned he, the said plaintiff, did on the 19th day of 
April, A. D. 1904, enter into a written contract with the said défendant in 
words and figures as follows, to wit : 

" 'This agreement, made this 19tli day of April, 1904, by and between the 
North American Transportation & Trading Company, a corporation of the 
state of Illinois, hereinafter called the seller, aud Michael D. Samuels, of 
Nome, Alaska, hereinafter called the buyer, witnesseth, as follows : (1) The 
buyer agrées to buy and the seller agrées to sell ail the merchandise, except 
liquors, cigars, tobaccos, and lumber. belonging to the seller in the warehouses 
and stores at Nome, Alaska, at the opening of navigation in 1904, at and for 
a price to be fixed as follows: To the "outside" invoiced cost shallbe added 
the freight, both as shown by the seller's books, and from the total shall be 
deducted 25 per cent, thereof, the remaining 75 per cent, of sueh outside cost 
plus freight to be the price. (2) The title of ail merchandise so purchased. 
and of ail merchandise. if any, substituted therefor under the conditions of 
this agreement, shall remain in the seller until the purchase price of ail of 
said merchandise lias been fully paid, and said seller shall sélect a cashier 
and bookkeeper as its représentative to retain possession thereof until said 
purchase price is fuly paid, who shall be paid by said buyer. (3) The sum 
of one thousand ($] ,000.00) dollars, on account of said purchase price, is paid 
by the buyer to the seller upon the exécution of this instrument, the receipt 
whereof is hereby acknowledged, and further sum of four thousand ($4,000.00) 
dollars ou account of said purchase price shall be paid at the time said buyer 
begins to conduct the store now conducted by the seller at Nome. Alaska. 
The balance of the purchase price shall be paid at the rate of $7,500.00 per 
month, the first of sueh monthly payments to be made one month from the 
date when said buyer begins to operate said store. (4) The seller shall be 
further secured for the unpaid balance of said purchase priée by the deposit 
in the store hereinafter mentioned of merchandise belonging to the buyer, and 
in case sales of the merchandise hereby sold shall exceed, after deducting 
expenses of the business, the sum of $7,500.00 per month. then sueh excess 
shall be paid on account of the purchase price, or sueh excess shall be used 
in the purchase of merchandise. to be placed in said store as security for the 
payment of the unpaid part of the purchase price. (5) The buyer assumes and 
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agrées to pay, from July 1, 1904, to July 1, 3905, the rent o£ $275.00 per 
month of the N. C. Go. store on Front street in Nome, Alaska, (ti) Ail mer- 
ehandise owned by the seller, now in the warehouses at Nome, Alaska, shall 
be delivered to the buyer, free of storage charges. (7) The cost o£ insurance 
upon the înerchandise hereby sold, and upon ail replacements thereof, shall 
be paid by the buyer from the time when he begins to operate said store. 

" 'Duly executed and delivered by the parties hereto, the day and year first 
above written. 

" 'The North American Transportation and Trading Company, 
" 'By AV. H. Isom, A'ice-President. [Seal] 

" 'M. D. Samuels. [Seal]' 

— duly attested by witnesses. And upon the exécution and delivery of said 
written contract the said plaintiiï paid unto the said défendant the sum of 
$1,000 as a deposit upon the said agreement of sale, and the said défendant bas 
not returned unto the said plaintiff any part thereof, altbough it, the said 
défendant, has violated and failed to perforai its said contract and said plain- 
tiff has demanded the return of the same. 

"V. And said plaintiff further allèges that in the month of February, A. D. 
1904, and Immediately after said plaintiff had agreed to purchase the said 
stock of goods and merehandise, which were to be of the quality, quantity, and 
proportions as aforesaid, the said défendant, for the purpose of cheating and 
def rauding said plaintiff and depriving him of the benefits of said contract 
of purchase, -caused its said stock of goods and merehandise which it then 
owned and had in its warehouses and stores in Nome, Alaska, and which it 
had agreed to deliver to the said plaintiff at the opening of navigation as 
aforesaid, to be sold at a great sacrifice, and at a grossly and inadéquate 
price, and in job lots, and not in the ordinary course of business and trade, 
and It, the said défendant, caused to be sold ail of the said dry goods, furnish- 
ing goods, and goods other than the said groceries and provisions, with 
a fraudulent intent and purpose of delivering unto the said plaintiff only the 
groceries and provisions that should remain on hand in its said warehouses 
and stores in Nome, Alaska, at the opening of navigation in the year 1904. 
"VI. Plaintiff further allèges that he arrived at Nome, Alaska, on or 
about the 15th day of June, A. D. 1904, and immediately tbereafter went to 
the warehouses and stores of the said défendant in Nome, Alaska, to take 
possession of the said stock of goods and merehandise, of the quality, quantity, 
and proportions aforesaid. under and pnrsuant to the terms of his said agree- 
ment with said défendant, and then and there offered and tendered to the 
said défendant the installment of said purchase priée as mentioned in said 
written contract, and then and there demanded of the said défendant that 
it, the said défendant, deliver unto the said plaintiff the said goods and mer- 
ehandise which it, the said défendant, agreed to sell and deliver unto the 
said plaintiff under the said contract ; but plaintiff allèges that the said de- 
fendant then failed and refused, and has ever since failed and refused, to 
deliver unto the said plaintiff the said stock of merehandise which it, the said 
défendant, agreed to sell and deliver unto the said plaintiff. or any part there- 
of. save and except a remnant of groceries and provisions of an inferior 
quality," 
— and prayed for damages, spécial and gênerai, in the sum of $59.500. 

The answer of the plaintiff in error admitted the written contract, and that 
défendant in error had paid the sum of §1,000 thereon, and denied ail the 
other averments of the complaint. It also denied that by reason of any act 
of the said défendant with respect to said contract, or the subjeet-inatter there- 
of, plaintiff has been damaged in any sum or amount wbatever, and as an 
affirmative défense, and by way of counterclaim, alleged "that It made and 
entered into a contract precisely as set forth in paragraph 4 of plaintiff's 
complaint, and none other, and allèges that at ail finies beretofore défendant 
was ready to do and perform each and every condition mentioned in said con- 
tract to be by said défendant done and performed, but that said plaintiff there- 
after, and ever since the exécution of said contract, failed, neglected, and re- 
fused to perform the conditions of said contract to be by him done and per- 
formed," and set up a counterclaim for damages in the sum of $5,609.31. 
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The case wns tried bcfore a jury, a verdict was rendered in favor of de- 
fendant in error for $,'i,600, and a judgment entered for said amount. The 
bil) of exceptions recites that it "conta ins ail the évidence introduced by the 
plaintif! in said cause in liis case in cliief." It appears that the défendant 
offered testiniouy in support of its case, but none of this testimony is eni- 
bodied in the bill of exceptions. 

In the course of the charge to the jury the court instructed the jury as 
follows : "The question as to whether or not a vvritten instrument shows on 
its face that certain matters pertainiug to it are left undeterniined is a ques- 
tion of law to be determined by the court, and I thorefore instruct you that 
the written contract is in my opinion silent and indefiuite upon the questions, 
first, as to the character and quantity of the merchandise mentioned thereiti 
and conti-acted to be sold and delivered to plaintiff; and, second, upon the 
question as to the nianner of sale of said merebaudise by défendant from the 
time of the exécution of the written contract aforesaid to the time of the 
eontemplated delivery of said merchandise to plaintiff. For this reason the 
plaintiff lias heen allowed to introduce oral testimony on thèse matters, and it 
will therefore be your duty to détermine from ail the évidence which bas been 
submitted to you what was the contract, if any, which was entered into be- 
tween the plaintiff and défendant witli référence to thèse matters, which, as I 
hâve instructed you. are left undeterniined by the written contract introduced 
in évidence." To which portion of said charge the counsel for the défendant 
tben and there, and before the jury had retired for délibération, duiy ex- 
cepted, and the exception was by the court allowed. 

There are 17 assigninents of error to the rulings of the court in admitting 
testimony during the trial, and giving instructions to the jury. They are 
ail virtually based upon the alleged proposition that the court erred in ad- 
mitting oral testimony to vary the terms of the written contract. 

Dudley Du Bose and J. K. Wood (Campbell, Metson & Campbell 
and S. D. Woods, of counsel), for plaintiff in error. 

James E. Fenton, W. M. Madden, Albert Finie, M. J. Cochran, and 
T. M. Reed, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWEEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The contention of the plaintiff in error is that the défendant in error 
should hâve been confined to the "written contract"; that the court 
erred (1) in permitting oral testimony to vary or add to the terms of 
the contract; (2) as to the particular kind and quality of the goods, 
and the respective proportions thereof, as well as of the value thereof ; 
and (3) by admitting oral évidence to add to the contract a warranty 
as to the kind, proportion, quality, quantity, value of the goods, etc., 
and upon thèse points refers the court to numerous authorities. 

The gênerai principle for which the plaintiff in error contends, that 
"where a written contract is plain and unambiguous on its face paroi 
évidence is not admissible to explain or alter its meaning," is one of 
universal application. In Bast v. Bank, 101 U. S. 93, 96, 25 L,. Ed. 
794, the court said : 

"No principle of évidence is better settled at the common law than that, 
when persons put their contracts in writing, it is, in the absence of fraud, ac- 
cident, or mistake, 'conclusively presumed that the whole engagement, and 
the extent and nianner of their undertaldng. was redueed to writing.' 1 
Greenl. EVid. § 275. * * * In Martin v. Berens, 67 Pa. 463, the court say : 
'Where parties, without any fraud or mistake, bave deliberately put their en- 
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gagements in writing, the law déclares the writing to be not only the best, but 
the only évidence of their agreement, and we are not disposed to relax the 
rule. It has been found to be a wholesome one, and, now that parties are 
allowed to testify in their own belialf, tlie necessity of adhering strictly to it 
is ail the more imperatlve.' " 

See 17 Cyc. 596-598, and authorities there cited. 

The gênerai rule is well defined, with exceptions and modifications, 
and broadly and clearly delineated in ail the text-books and illustrated 
by numerous décisions. 

In Chandler v. Thompson (C. C.) 30 Fed. 38, 43, cited and relied 
upon by the plaintif? in error, the court, after quoting from Bast v. 
Banks, as above, and remarking that this gênerai rule was subject to 
some modifications, said: 

"Paroi évidence of surrounding circumstances is admissible to show the 
subject-matter of the contract, when ambiguous or indefinite ; but the express 
terras cannot be varied by proof of the negotiations and transactions out of 
which it grew, and the circumstances which surrounded its adoption. In con- 
struing the terms of a written contract, such évidence is allowable for the 
purpose of ascertaining the real intention of the parties, but no new obliga- 
tion or duty can be imposed on a party which is not warranted by a fair 
and reasonable construction of the words of the instrument." 

The question presented in this case is not as to the correctness of 
the principles of the gênerai rule, but whether it is, under the facts 
of this case, applicable. The contention of the défendant in error is 
that the action is founded upon a breach of contract which was origin- 
ally verbal and entire, and a part only of this contract was reduced 
to writing ; that the défendant in error does not rely upon the written 
contract alone, but upon the whole contract ; that the purpose and effect 
of the oral testimony produced at the trial was not to vary the terms 
of the portions of the contract which were reduced to writing, but to 
show the entire contract. 

Keeping in view thèse contentions of counsel, it is deemed proper 
to state that the testimony on behalf of the défendant in error tended 
to sustain the averments of his complaint. It is strong, direct, positive, 
and clear. Among other matters it shows that on the day after the 
written contract was executed, W. H. Isom, manager of the plaintiff 
in error, sent a telegram to its agent at Nome, Alaska, as follows : 

"Chicago. Ills., April 20-22, 1904. 
"J. E. Ramar, Care N. A. T. & T. Co., Nome, Alaska : Arrangements made 
sell ail stock remaining opening navigation discount below cost. therefore make 
every effort dispose ail possible before that time for cash or little below if 
necessary, particularly lumber ; reduce expenses ; confidential. 

"W. H. Isom." 

When the défendant in error arrived at Nome about the middle of 
June, 1904, he asked Ramar what he did with the dry goods, clothing, 
and shoes, and Ramar replied that he had sold them. Several wit- 
nesses testified that during the latter part of April, and in the month 
of May, 1904, they had bought from the plaintiff in error at its store 
in Nome, baies of carpets, baies of dry goods, mining hose, and différ- 
ent things of that kind, and loads and cases of hardware, out of the 
warehouses. Authority to act in such a way is surely not to be found 
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even in the wrîtten part of the contract. Is it not apparent that in 
making a contract of this magnitude and character there must hâve 
been some understanding and agreement concerning this matter? The; 
sixth clause of the written contract, "Ail merchandise owned by the 
seller, now in the warehouses at Nome, Alaska, shall be delivered to 
the buyer, free of storage charges," taken literally, according to its 
terms, would seem to prohibit the plaintiff in error from making any 
sale of goods whatever. In the very nature of the transaction, is it not 
reasonable to believe, as testified to by the défendant in error, that the 
plaintiff in error would hâve under the contract, the right to sell "from 
the said stock of merchandise in the ordinary and usual course of trade 
and business"? The written contract is certainly not clear or unam- 
biguous upon this subject. It is incomplète and indefinite. The writ- 
ten contract is silent upon other matters. It does not specify the par- 
ticular character, quality, or extent of the goods that were sold, to be 
delivered to the buyer on the opening of navigation in 1904. 

Upon examination of the authorities bearing upon the légal princi- 
pes applicable to this case, we find that the courts hâve held that where, 
in the application of a contract to its subject-matter, an ambiguity or 
uncertainty arises which cannot be removed by an examination of the 
agreement alone, paroi évidence of the circumstances under which 
it was made and of statements made in the negotiations which pre- 
ceded it may be admitted to résolve the ambiguity, and to prove the 
real intention of the parties (Kilby Mfg. Co. v. Hinchman-Renton 
F. P. Co., 132 Fed. 957, 961, 66 C. C. A. 67; Davies v. Bierce [La.] 
38 South. 488, 492) ; that it is also compétent to show ail the trans- 
actions at the same time between the parties, only a part of which is in 
writing (Chemical Company v. Moore, 61 S. C. 166, 169, 39 S. E. 346; 
Graffam v. Pierce, 143 Mass. 386, 9 N. E. 819 ; Sutton v. Griebel, 118 
Iowa, 78, 91 N. W. 825, and authorities there cited; Schoen v. Sunder- 
land. 39 Kan. 758, 761, 18 Pac. 913; Juilliard v. Chaffee, 92 N. Y. 529, 
535 ; Harman v. Harman, 70 Fed. 894, 897, 17 C. C. A. 479 ; Patek 
v. Waples, 114 Mich. 669, 671, 72 N. W. 995) ; that where a written 
instrument, executed pursuant to a prior verbal agreement, does not 
express the entire agreement or understanding of the parties, it is com- 
pétent to show by paroi testimonv what the real contract was (Barcus 
v. Gates (C. C.) 130 Fed. 364, 367; De St. Aubin v. Marshall Field 
& Co., 27 Colo. 414, 419, 62 Pac. 199 ; Neal v. Flint. 88 Me. 72, 82, 
33 Atl. 669; Terry v. Railroad Co., 91 N. C. 236, 241; Moore v. Barber 
A. P. Co., 118 Ala. 563, 572, 23 South. 798; Niles v. Sire (Sup.) 94 
N. Y. Supp. 586; Mt. Vernon Stone Co. v. Sheeley, 114 Iowa, 313. 
316, 86 N. W. 301; Anderson v. National Surety Co. 196 Pa. St. 288, 
46 Atl. 306) ; that, where the written mémorandum of a contract oi 
sale is incomplète, paroi évidence is admissible to prove there was a 
verbal understanding at the time, and conditions upon which the seller 
would hâve the right to sell at retail until the completion of the sale 
and delivery of the property (Quick v. Glass, 128 Mo. 321, 30 S. W. 
1031) ; that paroi évidence is admissible where it tends to prove an 
independent, collatéral fact about which the written contract is silent 
(Fusting v. Sullivan, 41 Md. 162, 179; Hines v. Willcox 96 Tenn. 
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148, 153, 33 S. W. 914, 34 L. R. A. 824, 832, 54 Am. St. Rep. 823 ; 
Hardwood Log Co. v. Coffin, 130 N. C. 432, 435, 41 S. E. 931 ; Wind- 
sor v. Railway Co. [Wash.] 79 Pac. 613). 

The gênerai rule as to the admissibility of paroi évidence in connec- 
tion with a written contract (covering a great variety of cases) has 
been stated as follows : 

"Where a written instrument, executed pursuant to a prior verbal agréeraient 
or negotiation, does not express the ontire agreement or understanding of the 
parties, the paroi évidence rnle does not apply to prevent the introduction of 
extrinsic évidence with référence to the matter not provided for in the writ- 
ing." 17 Cyc. 741, 742. 

In Clinch Vallev Coal & Iron Co. -v. Willing, 180 Pa. 165, 167, 36 
Atl. 737, 57 Am. St. Rep. 626, the court said : 

"The existence of a contemporaneous paroi agreement between the parties 
under tlie influence of whieh a note or contract lias been signed, wnich is 
violated as soon as it has aceomplished its purpose in securiug the exécution 
of the paper. may ahvays be shown when the enforcement of the paper is 
attempted. It is a plain fraud to secure the exécution of an instrument by 
représentations as to the mnnner in which payment shall be made, differing in 
important particulars from those contained in the paper. and, after the paper 
has been signed, attenipt to compel literal compliance with its ternis, regard- 
less of the contemporaneous agreement without which it would never hâve been 
signed at ail." 

There is no conflict in the authorities upon the matters we hâve dis- 
cussed. In a previous portion of this opinion we pointed out this fact 
by a référence to the case of Chandler v. Thompson, where the re- 
spective rules were recognized. In Seitz v. Brewers' R. M. Co., 141 
U. S. 510, 517, 12 Sup. Ct. 46, 35 L. Ed. 837, which is cited and re- 
lied upon by the plaintiff in error to prove that the court below erred 
in giving the instruction complained of in relation to the silence of 
the written contract, the language of the opinion relied upon is as 
follows : 

"Whether the written contract fully expressed the ternis of the agreement 
was a question for the court, and since it was in this instance complète and 
perfect on its face, without ambiguity, and embracing the whole subject- 
matter, it obviously could not be determined to be less eomprebensive than it 
was. And this conclusion is unaffected by the fact that it did not allude to 
the capacity of the particular machine. To hold that mère silence opened the 
door to paroi évidence in that regard would be to beg the whole question." 

We hâve italicized certain portions to show that the contract in that 
case was directly opposite in its character from the one under con- 
sidération in this case, and the change in the facts controlled the déci- 
sion. In the course of the opinion, it is said: 

"Undoubtedly the existence of a separate oral agreement as to any matter on 
which a written contract is silent, and which is not inconsistent with its ternis. 
may be proven by paroi, if under the circumstances of the particular case it 
may properly be inferred that the parties did not intend the written paper to 
be a complète and final statement of the whole of the transaction between 
them." 

In Pire Ins. Association v. Wickham, 141 U. S. 564, 576, 12 Sup. 
Ct. 84, 87, 35 L. Ed. 860, the court said : 
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"We hâve no disposition to overrule or qualifj- in any way the gênerai andF 
familiar doctrine enforced by this court in repeated décisions, from the case» 
of Hunt v. Rousmanier, 8 Wheat. 174, 5 L. Ed. 580. decided in 1823, to that 
of Seitz v. Brewcrs' Refrigerating Company, 141 U. S. 510, 12 Sup. Ct. 40, 
35 L. Ed. 837, decided at the présent terni, that paroi testimony is not ad- 
missible to vary, contradict, add to or quallfy the ternis of a written instru- 
ment. The rule, however, is subject to numerous qualiflcations, as well estab- 
lished as the gênerai principle itself, among which are that such testimony is 
admissible to show the circumstances under which the instrument was ex- 
ecuted." 

Further comment is unnecessary. An examination of the whole 
record discloses no error. 

The judgment of the District Court is affirmed, with costs. 



UNITED STATES v. R. F. DOWNING & CO. 

SAMB v. SCHOELLKOPF, HARTFORD & HANNA CO. 

(Circuit Court of Appeals, Second Circuit January 10, 190G.) 

Nos. 52, 126. 

1. CUSTOMS DUTIES — CLASSIFICATION PETROLEUM PRODUCTS — COUNTERVAILING 

DUTY. 

Paragraph 626, Free List, § 2, Tariff Act July 24, 1897, c. 11. 30 Stat. 199 
[U. S. Comp. St. 190.1, p. 1685], providing a couutervailing duty on "crude 
petroleum, or the products of crude petroleum, produced in any country 
which imposes a duty on petroleum or its products exported from the 
United States," is intended to provide that, wlien crude petroleum or any 
of its products is imported from a country which imposes a duty thereon 
when imported from the United States, it shall pay duty at the rate so 
imposed by such country on merchandise in the saine condition. A prod- 
uct of petroleum is subject to the duty so imposed by the country of 
manufacture on such product when coming from the United States, rather 
than to that so imposed on crude petroleum by the country in which 
the petroleum was produced. If no duty is so imposed on such product 
by the country in which it is nianufactured, it is not liable to the counter- 
vailing duty, even tliough produced from petroleum originating in a 
country which does impose such a duty thereon. 

2. Same — Pabaffin — Specific Enumeration. 

The proviso in paragraph 626, Free List, § 2, Tariff Act July 24, 1897, 
c. 11, 30 Stat. 199 [U. S. Comp. St. 1901, p. 16S5], providing a couuter- 
vailing duty on "crude petroleum, or the products of crude petroleum," 
is not Iimited to the articles enumerated in the preceding portion of that 
paragraph, but should be read into every section of the tariff which enu- 
merates a product of petroleum. The spécial enumeration of "paralfiii" 
In paragraph 633, Free List, § 2, of said act (30 Stat 200 [U. S. Comp. 
St. 1901, p. 1686]), does not remove that substance from the scope of the 
proviso. 

S. Same — Products of Petroleum — Articles in Chief Vai.uk or Petroleum. 

The provision in paragraph 626, Free List, § 2, Tariff Act July 24. 1897, 

c. 11, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1685], for "products of crude 

petroleum," does not include articles not composed in chief value of 

petroleum, even though the petroleum prédominâtes in quantity. 

4. Same — Détermination of Component of Chief Value. 

The détermination as to the component material of chief value of im- 
ported merchandise is to be in référence to the values of* the eomponents 
in the country where the compound is produced. Evidence as to the 



UNITED STATES V. E. F. DOWNING & CO. 57 

value of one component material in one country and of another eom- 
ponent in another country is not sufflcient to overcome the sworn state- 
ment of the manufacturer of the goods. 
6. Statutory Construction — Scope of Proviso — Position of Troviso. 

The gênerai rule that a proviso to a particular section does not apply 
to other sections, but is to be construed with référence to the immediately 
preceding parts of the clause to which it is attached, is not controlling, 
especially in such composite structures as tariff and appropriation acts. 
The true rule seems to be that wbilo the position of a proviso in u statute 
has a great and sometimes controlling influence upon the question of 
its application, yet the inference from its position cannot overrule its 
plain gênerai iutent. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, § 310.] 

Coxe, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse causes corne hère upon appeals from décisions affirming in the first 
cause and reversing in the second cause the décision of the Board of General 
Appraisers touching the rates of duty on certain importations under the 
tariff act of July 24, 1897. The facts are fully set forth in the opinion. The 
relevant paragraphe are Nos. 626 and 033, both on the free list, which read as 
follows: 

"(026) Oils : Almond, amber * * * ; petroleum erude or renne,] : 
Provided, That if there be imported into the United States crude petroleum, 
or the products of crude petroleum produced in any country which imposes 
a duty on petroleum or its products exported from the United States, there 
shall in such cases be levied, paid. and eollected a duty upon said crude 
petroleum or its products so imported equal to the dutv imposed by such 
countrv." 30 Stat. 199, c. 11, § 2. Free List [U. S. Comp. St. 1901, p. 1085]. 

"(633) Paraffln." 30 Stat. 200 [U. S. Comp. St. 1901, p. 1686]. 

For décisions below, see (1) 135 Fed. 250, affirming a décision of the Board 
of United States General Appraisers (G. A. 5,470, T. D. 24,778), which had 
reversed the assessment of duty by the collecter of customs at the port of 
New York, and (2) 139 Fed. 58, reversing décisions of the Board, which had 
affirmed the assessment of dutv by said collecter. Note G. A. 5,658, T. D. 
25,237. 

Charles Duane Baker, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 

appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. In the Downing Case there was im- 
ported paraffin, which it is not disputed was "manufactured in Ham- 
burg from crude petroleum produced in Russia." The collecter 
charged a countervailing duty equal to the duty imposed by Germany 
on paraffin imported into Germany from the United States. The im- 
porter protested, claiming, first, that it was free under paragraph 
633, and, secondly, that in view of the place of the production of the 
crude petroleum therein contained it should pay a less duty than that 
assessed. 

The Board of General Appraisers overruled so much of the pro- 
test as claimed free entry, the court affirmed the Board, and the im- 
porters hâve not appealed. That question, therefore, is not before 
us in this case. 



58 146 FEDERAL REPORTER. 

The second ground of protest was sustained, and the Board re- 
versed the collecter, holding that the duty to be assessed upon paraffîn 
which the importers in the Downing Case concède to be a product of 
petroleum, should be equal to the duty imposed by Russia upon the 
crude petroleum out of which it was made. Their décision is based 
on a construction of paragraph 626, which finds that "Congress did not 
speak of the origin of the products made from petroleum, but 
only of the origin of the crude petroleum from which the products 
were made." We think this construction is too narrow. Evidently 
Congress wished to protect our own products by providing a counter- 
vailing duty against the country which assessed them, and that body 
recognized that the discrimination to be provided against was not only 
one which laid a duty upon crude petroleum, but also one which laid 
a duty upon the products of crude petroleum. It is to be inferred 
from the use of the four words, "petroleum, crude or refined," which 
immediately précède the proviso, that Congress intended to include 
refined petroleum among the products of crude petroleum. If the 
construction which the Board has approved is to be given to this para- 
graph, it would resuit that, where crude petroleum, produced in a 
country which laid no duty on our petroleum or petroleum products, 
was refined in a country which did impose a heavy duty upon our 
petroleum, etc., it should nevertheless corne in free. We are of the 
opinion that Congress intended no such resuit, and that it intended to 
provide that. when crude petroleum is imported it shall pay whatever 
duty is laid upon it in the country where it is produced, and that when 
any product of crude petroleum is imported it shall pay a duty equal 
to that imposed upon such product, when coming from the United 
States, in the country where it is produced. We think the collector 
correctly assessed duty on thèse products of crude petroleum at the 
rate imposed in the country where they were produced (Germany), 
and not at the rate imposed in the country where the crude petroleum 
from which they were produced originated. The décision of the 
Board in the Downing Case is therefore reversed. 

In the Schoellkopf Case two varieties of commercial paraffin were 
imported, viz., Paraffin L,iquid and Paraffin Molle. 'Two of the impor- 
tations (ex. "Finland" and "Vaterland") were from Belgium. The 
paraffin in thèse two lots was manufactured of Russian crude oil at 
Antwerp, Belgium, and the deputy collector reports that: 

"As Belgium is a country which does not impose a duty upon petroleum or 
its products exported from the United States [the collector], in the liquidation 
of the entries, charged a countervailing duty equal to the duty imposed by 
Russia on crude petroleum exported from the United States." 

The Board sustained this assessment. 

Under the construction of paragraph 626 already set forth, thèse 
products of crude petroleum were not liable to duty since the country 
which produced them did not impose duties on petroleum or pe- 
troleum products exported from the United States. As to thèse two 
importations, however, the protest claimed free entry only under 
paragraphs 633 and 695, so that this construction of paragraph 626 
cannot be availed of by the importers, who indeed in the proceedings 
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before the Board took the ground that, if not free under paragraph 
633, their goods should pay the Russian duty. The Circuit Court hcld 
that thèse importations and also one from Germany (ex. "Moltke") 
were free of the countervailing duty of paragraph 62G because they 
were more specifically referred to in paragraph 633 as "Paraffin." 

W'e are unable to concur in this conclusion. It might, indeed, be a 
fnirly arguable question whether the désignation "ail such products 
of petroleum as are commercially known as paraffin" is or is not more 
spécifie than the désignation "ail such products of petroleum as are 
produced in a country which imposes duty on similar products ex- 
ported from the United States" ; but we do not find it necessary to 
décide this question. The fundamental rule of interprétation is to 
ascertain the intent of Congress, and the language used in the statute 
évidences that intent quite plainly. It is no doubt the gênerai rule 
that a proviso to a particular section does not apply to other sec- 
tions, and that it is to be construed with référence to the immediately 
preceding parts of the clause to which it is attached. But such rule 
is not controlling, especially in such composite structures as tariff 
and appropriation acts. In U. S. v. Babbit, 1 Black, 55 17 L. Ed.- 
94, it was held that the particular proviso then under considération 
was "not limited in its effect to the section where it is found, but that 
it. was affirmed by Congress as an independent proposition, applying 
alike to ail officers of "this class," including officers not mentioned in 
the section which contained the proviso. The true rule seems to be 
that, "while the position of a proviso in a statute has a great and some- 
times a controlling influence upon the extent of its application, yet the 
'nference from its position cannot overrule its plain gênerai intent." 
Lewis' Sutherland Statutory Construction (2d Ed.) § 352, and au- 
thorities cited. 

It will be observed that in paragraph G26 Congress enumerates as 
free of duty "petroleum, crude or refined." When, however, it pro- 
vides in the same section for a retaliatory duty, it does not repeat the 
phrase "petroleum, crude or refined," nor does it import that phrase 
into the proviso by the use of the words "such petroleum." On the 
contrary, it makes a highly significant change of phraseology, laying 
retaliatory duty on crude petroleum and on "the products of crude 
petroleum." There are other products of crude petroleum besides 
refined petroleum, and the broad language it has used showed that 
Congress intended by the proviso to reach more than the crude and 
refined petroleum of paragraph 62G. Any construction which would 
restrict the proviso to the articles already mentioned in the section 
would defeat that intent. Manifestiy, Congress sought to induce 
reciprocity in petroleum products by discriminating against any coun- 
try which discriminated against the United States. It has used 
language apt to express that intent, and we see no reason why the 
proviso should not be read into every section of the tariff act which 
enumerates a product of petroleum. The two sections may fairly 
ht read together to effect such intent, as follows: 

"Articles known commercially ns paraffin shnll hâve free entry, but tf niiy 
of them is a product of crude petroleum — a product of which crude petroleum 
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is the component of cliief value — and was produced in a country wbich lays 
duty," etc., "it shall pay an eiiual duty." 

The évidence in this case would seem to indicate that ail commer- 
cial paraffin is not a product of petroleum. As indicated above, two 
varieties are now under considération : Paraffin Liquid and Paraffin 
Molle. The liquid came from Germany, accompanied by a déclara- 
tion of the manufacturer that the "product consists of a mixture of 
ceresia and refined petroleum, * * * and that the ceresia repre- 
sents the greater value and the refined petroleum the smaller value." 
Ceresia or ceresin is a minerai wax, and paragraph 695, referred to 
in the protest, accords free entry to "wax, vegetable or minerai." It 
is not petroleum, nor produced from petroleum. The government 
chetnist testified before the Board that he had examined the liquid 
paraffin, and did not find any traces of ceresin in it; that it was a dis- 
tillation product of petroleum, composed entirely of petroleum. 
Upon this testimony, and there was no other as to the nature of 
liquid paraffin, the finding of the Board that it was a product of pe- 
troleum is controlling. It should pay a countervailing duty under 
the retaliatory clause. 

The Paraffin Molle was accompanied by a sworn statement from 
the manufacturer or shipper that it consisted of "a mixture of ceresin 
and refined petroleum, * * * and that in the manufacture ceresin 
represents the greater value and refined petroleum the smaller value." 
The government chemist confirms this by testifying that his analysis 
showed that it was a product of four parts liquid paraffin mixed with 
one part of ceresia. There was évidence, and the Board finds, that 
the article was probably identical, although under another name, with 
the albolene which was before the Circuit Court in Ropes v. U. S., 
123 Fed. 990, and was held not chargeable with the countervailing 
duty because it was not composed in chief value of petroleum. There 
was évidence tending to show the value of ceresin in Germany and 
the value of liquid paraffin in Belgium, but none showing the value 
of both components in either country. The détermination as to com- 
ponent material of chief value is to be in référence to the values of 
the components in the country where the compound is produced. 
There is nothing, therefore, in the record to overcome the sworn state- 
ment, which came with the goods ; and the finding of the Board that 
the Paraffin Molle is composed in chief value of petroleum is without 
testimony to support it, and must be disregarded. 

The resuit is that the particular Paraffin Molle now under con- 
sidération cannot be held subject to the retaliatory duty, since it is not 
shown to be a product of petroleum. 

The décision of the Circuit Court in the Schoellkopf Case must, 
therefore also be reversed. 

COXE, Circuit Judge (dissenting). I cannot agrée with the ma- 
jority of the court as I think Judge Wheeler's décision was right and 
should be affirmed. Paraffin appears eo nomine on the free list. 
Paraffin is a well known article of commerce not necessarily a product 
of petroleum, as the court has found in the case at bar. When paraffin 
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cornes to our ports and the collector finds it specifically mentioned, 
without condition or qualification, in the tariff act, it would seem that 
he need look no further — his work is done. I cannot believe that in 
order to levy duty upon an article thus declared free, resort can 
be had to the mère proviso of a separate and distinct paragraph in 
which that article is not named at ail. Paraffin is either crude or 
refined petroleum, or it is not. If not, paragraph 626, Free List, 
Tariff Act July 24, 1897, c. 11, § 2, 30 Stat. 199 [U. S. Comp. 
St. 1901, p. 1685], has no application whatever. If it be refined pe- 
troleum it is entitled to free entry unless dutiable under the proviso 
and its status for tariff purposes is fixed; no further législation is 
needed. 

The subséquent spécifie provision for paraffin by name without 
the words "not otherwise specifically provided for" makes it clear 
that Congress intended to admit this particular article free of duty 
notwithstanding previous gênerai provisions which might include it. 
In any view it seems to me that the construction placed upon the 
law by the opinion of the court is not free from doubt. If Congress 
intended to impose duty upon an article appearing on the free list it 
should hâve made its intention manifest by plain and unambiguous 
language. It cannot be pretended that it has done this and it is a 
cardinal principle of tariff interprétation that the importer should 
not be compelled to pay under a doubtful interprétation of the law. 



HARDT VON BERNUTH & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 16, 1906.) 

No. 32 (3,346). 

Customs Di;ties— Classification— Imitation Silk Yarn— Similitude. 

Within the meaning of the similitude clause in section 7 Tariff Act 
July 24, 1807, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901. i>. KiÔ.'ll, artificial 
silk yarn resenihles equally cotton yarn and silk yarn in quality. texture, 
and use, but bears a stronger resemblance in material to cotton thaii 
to silk yarn, because, unlike silk yarn, wbicli is of animal origin, it is. 
like cotton yarn, of vegetable origin, and is eomposed ahnost wholly of 
cellulose. It is tberefore dutiable by similitude, under paragraph' 302 
of said act (section 1, Schedule I, 30 Stat. 175 [U. S. Comp. 'st. 1901, p. 
1655]), as cotton yarn. and not uirler paragraph 385, § 1, Schedule L 
30 Stat. 185 LU. S. Comp. St. 1901, p. 166S], as silk yarn. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (133 Fed. 800). affirming a 
décision of the Board of General Appraisers (G. A. 5,257, T. D, 
24,155), which sustained the collector of the port of New York in 
the assessment of certain imports under the tariff act of 1897. 

Frederick W. Brooks, for the importers. 

Charles Duane Baker, Asst. U. S. Atty. 

Before WAEEACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 
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PER CURIAM. The article in question is a yarn which is knovvn 
as imitation silk, the fabric woven therefrom being known and sold 
as "nearsilk," a fancy name, indicating that, though the fabric may 
présent silk-like effects, it is not in fact silk. There are two pro- 
visions for yarns in the act, viz. : "Par. 385 (Act July 24, 1897, c. 
11, § 1, Schedule h, 30 Star. 185 [U. S. Comp. St. 1901, p. 1668]). 
* * * Silk threads or yarns of every description * * * thirty 
per centum ad valorem" ; and "Par. 302. Cotton tbread and carded 
yarn, warps or warp yarn, colored, bleached, dyed, etc. * * * on 
ail numbers exceeding number twenty and up to number eighty, one- 
fourth of one cent per number per pound." Act July 24, 1897, c. 
11, § 1, Schedule I, 30 Stat. 175 [U. S. Comp. St. 1901, p. 1655.] 

It is conceded by both sides that the yarn hère imported is not silk 
and is not cotton, and therefore that it is not directly covered by 
either of thèse paragraphs ; also, that it is not enumerated in the 
schedules of the act. Both sides refer to the similitude clause, section 
7 (30 Stat. 205 [U. S. Comp. St. p. 1693]), which reads: 

"Eaeh and every imported article, not enumerated in tins act, which is sim- 
ilar, either in material, quality, texture, or the use to which it may be ap- 
plied, to any article enumerated in this act as chargeable with duty, shall pay 
the same rate of duty which is levied on the enumerated article which it 
most re-sembles In any of the pai'ticulars before mentioned," etc. 

The board held that: 

"The yarns are similar to silk yarn in tbree of thèse characteristics — name- 
ly, quality, texture, and use — and are not similar to cotton yarns as to any of 
the characteristics named in section 7." 

We are unable to assent to thèse propositions, in view of the find- 
mg's of the board as to thèse particular importations. It would appear 
from a suggestion in the record that some imitation silk yarns hâve 
been made from silk waste, but the board finds that thèse yarns 
are made from cotton waste. The cotton waste is dissolved in a so- 
lution of cup-ammonium, a sait of copper and ammonia, and this 
solution is forced through fine apertures, discharging into a bath 
of acetic acid, forming threads of cellulose. The board describes the 
process as consisting in "dissolving cellulose, without decomposing 
the same, and causing the same to -flow in a thread or fiber-like stream 
into a bath containing a précipitant of cellulose, whereby the latter 
is precipitated from its solution in a thread of fiber-like form." The 
analysis shows that except for 10 per cent, of moisture the sub- 
stance is non-nitrated cellulose ; cotton consists of nearly pure cellu- 
lose. The board finds that the yarns thus made require treatment in 
dyeing more nearly resembling the dyeing of cotton yarn than that 
of silk yarn, and that they are woven in the same manner as cotton 
yarns. In texture they are similar equally to cotton yarn and to silk 
yarn, consisting of fibrous threads or filaments. So in the use to which 
they may be applied, silk yarns, cotton yarns, and thèse yarns 
are ail woven into fabrics for dress goods, upholstery pur- 
poses, and what not. So far as quality is concerned, they certainly 
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rescmble cotton yarn as much as they do silk yarn. As to material, 
however, being made from cotton waste, a vegetable product, and 
being in their finished condition fiber-like threads of cellulose, they 
more nearly resemble cotton yarn than they do the threads or yarns 
of silk, which are sprm from the cocoons of the. silkworm. We are 
therefore of the opinion that they most resemble the yarns of para- 
graph 302, and, being nonenumerated, should be classified accord- 
ingly. 

l'he décision is reversed. 



HENRY E. FRANKENBERG CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. February 2(5, 190G.) 

No. 138. 

1. Customs Buttes— Classification — Beads Temtotmtuly Stettkq. 

Beads are not to be ineluded within the provision in Tnriff Act July 
24, 1891, c. 11, § 1. Schedule N, par. 40S, 30 Stat. 189 [U. S. Cump. 
St. 1901 p. 1673], for beads "not tbreaded or strung," because they 
are strung only temporarily. 

2. Courts— Comity— Conflicting Décisions. 

Two Circuit Courts of Appeals reached differing conclusions in cases 
involving tlie saine question, and anouier like case was preseated to 
tiie court making the earlier décision. Held that, unless the court is 
persuaded by the décision of the other court that its former conclusion was 
wrong, the better course is for it to adhère to its former ruling, kav- 
ing it to the Suprême Court to secure unii'ormity by determining winch 
of the conflicting décisions is correct. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 
314, 327.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (114 Fed. 704), which afhrnied 
a décision of the Board of General Appraisers, G. A. 5,878 (25,891), 
which sustained the action of the collector. 

Frederick W. Brooks, for the importers. 
Charles Duane Baker, Asst. U. S. Atty. 

Before LA.COMBE and COXE, Circuit Judges. 

PER CURIAM. The articles în question are métal beads, whîchv 
hâve been strung on cotton threads, and the only question is whether 
they are dutiable under Tariff Act Julv 24, 1897, c. 11, § 1, Schedule 
N, par. 408, 30 Stat. 189 [U. S. Comp.'St. 1901, p. 1673"), which reads,, 
"beads of ail kinds, not threaded or strung." Precisely similar ar- 
ticles, except that they were made of glass, were before this court in 
Re Steiner, 79 Fed. 1003, 24 C. C. A. G90. It appeared in that case 
as in this that the beads were strung on very thin cheap cotton thread ; 
that such stringing was temporary only, for transportation and for con- 
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venience în selling, and that they were unstrung before they were used. 
We sustained the Circuit Court in holding- that such articles were not 
within par. 445, Act Oct. 1, 1890, c. 1244, § 1, Schedule N, 26 Stat. 
€00, as "glass beads * * * unthreaded or unstrung." 

No new facts and no new arguments are presented which would re- 
quire a différent décision in this cause. Référence is made to a déci- 
sion of the Circuit Court of Appeals in the Seventh Circuit (U. S. v. 
Buettener, 133 Fed. 163, 66 C. C. A. 289), where the facts were ap- 
parently the same but the conclusion reached différent from that in the 
Steiner Case; and it is su.egested that, in order to secure an harmonious 
interprétation of the tariff act, we should reverse our former décision, 
and follow the court in the Seventh Circuit. Inasmuch, however, as the 
décision of this court was first in order of time, that argument might 
more properly hâve been addressed to the Seventh Circuit. Since 
we are not persuaded by the later décision that we were in error in our 
first conclusion, the better course would seem to be to adhère to our 
former ruling, leaving it to the Suprême Court to secure uniformity by 
determining which of the conflicting constructions of the paragraph is 
the correct one. 

The authorities which are found in the exhaustive brief of counsel 
for the importers are not controlling, because they deal with causes 
where a Circuit Court in one circuit has reversed its former décision 
to conform to a later décision of a Circuit Court of Appeals in another 
circuit. Hère the first décision was bv a court of equal jurisdiction. 

The décision of Circuit Court is affïrmed. 



WILSON v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 2, 1006.)] 

No. 112. 

CtJSTOMS DTJTTES — CLASSIFICATION COTTON TABLE DAMASK ABTICLES IN THE 

PIECE COXTON CLOÏH. 

Articles oi tôt ion uible daniask, woven in the pièce, are included within 
the expression "cotton table damask" in paragraph 321, Tariff Act July 
24. 1807, c. 11, § 1, Schedule I, 30 Stat. 179 [D. S. Comp. St. 1901, p. 
1GG1], and are dutiable under that paragraph rather than under the pro- 
visions of Schedule 1 for "cotton cloth" because it is more spécifie than 
such provisions. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit Court, 
Southern District of New York, which affinned a décision of the Board of 
General Appraisers sustaining the classification by the collecter of the port 
of New York of certain goods for tariff duty. 

For décision below, see 138 Fed. 1007, affirming a décision of the Board 
of United States General Appraisers, which, on the authority of previous dé- 
cisions of the Board (G. A. 5,527, T. D. 24,880, and G. A. 5,612 T. D. 25,107), 
had overruled protests of Thomas Wilson & Co. against the assessment of duty 
by the collecter of customs at the port of New York. The goods in controversy 
consiste*} of articles of cotton table damask in the pièce, which had beea 
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classified as manufactures of cotton, under Tariff Act July 24, 1897, c. 11, g 

I, Schedule I, par. 322, 30 Stat. 179 [TT. S. Comp. St. 1901, p. 1661], and were 
claimed by the importera to be dutiable under the provisions of said schedule 
for "cotton cloth." The Board was of opinion that the goods should hâve 
been classed as "cotton table damask," under paragraph 321, 30 Stat. 179 
[U. S. Comp. St. 1901, p. 1061], and overruled the importera' protests because 
this contention was not made therein. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
the importers. 

Henry A. Wise, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The Board returns that the "merchandise con- 
sists of napkins or cloths woven in the pièce, composed of cotton 
table damask." The relevant paragraph (Tariff Act July 24, 1897, c. 

II, § 1, Schedule I, 30 Stat. 179 [U. S. Comp. St. 1901, p. 1661]), 
is "(321). Cotton table damask, forty per centum." The record 
is wholly barren of any testimony as to trade meaning of thèse words, 
and the common and popular meaning is certainly broad enough to 
cover the merchandise in question. Whether, as suggested on the 
argument, it also includes individual napkins and tablecloths eut off 
from the pièce is a question not presented by this record, since the 
importer does not seek to review the Board's classification of the in- 
dividual articles under the countable cotton clauses ; therefore, we 
express no opinion thereon. Certainly, the phrase "cotton table dam- 
ask" is more spécifie than the various countable cotton provisions. 

Décision affirmed. 
146 F.— 5 
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GENERAL ELECTRIC CO. v. GARRETT COAL CO. 

(Circuit Court of Appeals, Third Circuit. June 11, 190G.) 

No. 12. 

Patents — Infotncfm^nt — Electric Controlijîiîs. 

The Kniçbt & Porter patents, Nos. 587, Hl and HS7.442. the flrst for an 
apparatus and the second for a method for regulating the power and 
speed of înocliauism driven by two electric motors, sueli as trolley cars, 
were not anticipated. and cover broadlv the changing of the connection 
between the two motors from séries to multiple and the reverse, the 
former by shunting one vvhile protecting the other hy a résistance, break- 
ing the circuit connection of the shunted motor, and flually reconnecting 
the two in multi])le witli the résistance eut out; and in snch process of 
chance the time of cutting out the résistance, or whether ail at once or 
gradually, are nonessential to the invention. As so constructed, held 
infringed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 141 Fed. 994. 

L. F. H. Betts and Charles Neave, for appellant. 
Glenn S. Noble, for appellee. 

Before DALLAS and GRAY, Circuit lud^es. and CROSS, District 
Judge. 

GRAY, Circuit Judge. This cause cornes before the court on an ap- 
peal from a final decree of the Circuit Court for the Western District 
of Pennsylvania, dismissing the bill of complaint therein. 

The bill of complaint in the court below alleged that the complainant- 
appellant was a corporation existing under the laws of the state of 
New York, and, claiming as assignée the rights secured by letters pat- 
ent No. 587,441 and No. 587,442, issued to William B. Potter and W. 
H. Knight, the first for an apparatus and the second for a method for 
the control of electric motors, charged that the defendant-appellee, a 
corporation of the state of Pennsylvania, had infringed the same, and 
prayed for an injunction and the usual accounting. The usual défenses 
of lack of invention, anticipation and noninfringement, were set up in 
the answer. After proofs and a hearing, the court below filed an opin- 
ion, ordering the bill of complaint to be dismissed, on the ground that 
the défendant had not infringed any of the claims of the two patents 
in suit. The claims alleged to be infringed were claims 1 and 2 of 
patent No. 587,441 and claims 3, 4 and 9 of patent No. 587,442. 

The patents in suit are for certain new and useful improvements in 
regulating apparatus for electrically driven mechanism, and in method.? 
of regulating electrically driven mechanism, respectively. The two 
patents are so related, that they may be considered together, as the 
method of the second patent, without being merely the function of 
the mechanism described in the apparatus patent, is necessarily dis- 
closed therein. The gist of the invention is set forth in the apparatus 
patent, No. 587,441, which exhibits a mechanism by which the broad 
claims of the method patent, No. 587,442, can be carried out. The in- 
ventions of the patent in suit relate to motors arranged in "séries" and 
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in "parallel," for electrically driven vehicles, notably trolley cars, and 
to means and methods of controlling the same. As the methods de- 
scribed in the second patent, No. 587,442, is fundamental to both 
patents, we quote the description thereof from its spécifications: 

"Our invention relates to the method of regulating the power and speed 
of mechanism driven by two electric motors by plaeing them in séries for low 
speed and in multiple for a higher speed. Heretof'ore this method, althougli 
understood to be one capable of affording greater economy than the usual 
method of regulating by means of artifieial résistance, bas not corne into gên- 
erai use by reason prineipally of the difficulty oncountered in making the 
change of motor connections from séries to multiple. Tbis difficulty bas 
been due not only to the destructive arc produced on the rupture of such 
current-bearing circuits as it might be necessary to break in mak'mg the 
change in circuit connections, but also to the wide variation in motor ré- 
sistance — both ohmic and induetive — between the séries and the multiple ar- 
rangements, which résistance variation produced correspondiugly violent 
speed variation in the driven mechanism. Our invention is designed to over- 
come thèse objections to this désirable method of régulation and has demon- 
strated its eapacity for accomplishing this resuit in a thoroughly practicable 
manner. It consists in a method of control.'ing the speed and power of mech- 
anism driven by two electric motors by gradnally or progressive^* effecting 
the change of motors from séries to multiple by first shunting one of them, 
so as to leave in circuit tbe other one only, which continues in an active con- 
dition and is connected directly to the main circuit, as in the multiple ar- 
rangement, but is protected against the effect of the full voltage of the main 
circuit by an auxiliary or supplementary résistance, such as an artifieial 
résistance of wire or any other suitable material, which is inserted in the 
circuit at the time of the aforesaid shunting and is maintnined in circuit a 
sufficient length of time to bring the unshunted motor to its multiple rate of 
speed under the increased voltage at its terminais. The other motor, after 
being slmnted, is disconnected from the circuit, so that for a briel period no 
current passes through it. It is then connected in multiple with its mate 
and the auxiliary résistance witlidrawn. Our invention includes also the 
contrary method of changing from multiple to séries by performing the afore- 
said séries of acts in a reverse order. We bave, moreover, designed certain 
mechanism that may be conveniently used in practicing the aforesaid method, 
and we bave d'isclosed the same herein as an assistance to the ready under- 
standing in ail its détails of our novel method; but we mnke no claim herein 
to such mechanism, as it is embraced by auother application for patent bear- 
ing sériai No. 433,006, flled May 21, 1892." 

In the view we take of the questions in controversy, we need only 
give attention to the diagrammatic explanation of the method of the 
patent, without concerning ourselves with the spécifications that relate 
to a mechanism for putting the method in practice. 

The advantages to resuit in speed régulation, from combining the 
séries and parallel Systems of motors, were recognized in the prior 
art, but it is said in the spécification above quoted, that the series- 
parallel System "had not corne into gênerai use by reason principally 
of the difficulty encountered in making the change of motor connec- 
tions from séries to multiple." A sudden breaking of the circuit, when 
the motors are in séries, the current flowing through both without arti- 
fieial résistance, would resuit in a disastrous sparking. The same resuit 
in less degree would occur when the speed was reduced by artifieial 
résistance. Besides the sparking, the necessity of shutting off the cur- 
rent, and thus leaving the car with the slow speed of its mère momen- 
tum, in order to pass from séries to multiple, and of encountering 
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the shock of the immédiate accélération of speed thus produced, was a 
difficulty to be overcome. This, it is claimed, was successfully accom- 
plished by the method and apparatus of the patents in suit. The 
method is a graduai, or step by step, progress from the séries to the 
parallel supply of the electric current to the motors, by which the cur- 
rent may be safely broken as to one motor in séries, the same be at 
once changed to parallel relation to the other, and the multiple rate of 
speed attained, without shock and without sparking, there being, dur- 
ing the process, no shunting off of the current or réduction of speed. 
This method is diagrammatically set forth in the patent in suit, No. 
587,442, as follows • 
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"Referring to the diagr-ams in Figs. 1 to 9, it will lie observer! in Fig 1, 
which represents the first condition of motor-circuits established by the switch, 
the two motors are out of action and there are two breaks in the circuit, one 
between the trolley ï and résistance H and the other between the armature 
Aa of the motor A and the field-iuagnet Bf ot the motor F>. The flrst step in 
the séries is to close the latter of thèse two breaks, wben the two motors will 
be in séries, as shown in Fig. 2, but still disconneeted froiu the trolley. The 
second step is to close the remaniing break, when the condition will be as 
shown in Fis. 3. Tins condition is the flrst one in which a complote circitit 
is inaûe, and it gives the lowest rate of speed, the two motors being in séries 
with eacli other and with a résistance. The third step is to short-circuit 
the résistance, when the condition shown in Fig. 4 is produced, giving a higher 
rate of speed, although it is to be understood that it is a'.so of importance 
that the résistance be adapted to prevent tbe sudden influx of an undue 
volume of current at the moment the circuit is completed. The fourth step 
introduces the résistance once more into the circuit, as shown in Fig. 5, 
and the fifth complètes a shunt-circuit around one of the motors — to wit, 
motor D — as appears in Fig. 6. With thèse two steps the process of gradually 
changing the motors from séries to multiple begins. The shunting of one 
motor is a préparation for its entire removal from the séries connection, and 
it acts at the sarae time to connect the unshunted motor directly to the 
main Une circuit, which is the connection it lias when in multiple; but the 
effect of this change is modified by the réintroduction of the résistance, which 
prevents an undue degree of accélération in speed and protects the unshunted 
motor from injury by an undue volume of current. The sixth step, eontin- 
uing the series-multipîe change, produees the condition indicated in Fig. 7, 
in which the circuit of the shunted motor is severed. so that no current passes 
therein, while at the seventh step this motor is connected in multiple with its 
mate, which, it will be observed, lias continued its active opération, the 
résistance at the same time being short-cirouited. This complètes the change 
of motor connections and the two motors which were formerly in séries 
without résistance are now in multiple without résistance, as the résistance 
has performed its designed function of assisting. in the changing -o ver process, 
which by its aid has been accomplished gradually and safely. The eighth 
and last step is one which we hâve provided for giving an extra rate of speed 
to the motors in multiple, and this is accomplished by shunting the field- 
magnets of the two motors through a suitable résistance, as is indicated in 
Fig. 9. The above described séries of circuit combinations provides for several 
distinct rates of speed, between which the conditions may be regarded as 
more or less temporary and transitional. Thus the first rate of çpeed will 
be given by the condition in Fig. 3; the second by the condition in Fig. 4; 
the third by the condition in Fig. 0; the fourth by the condition in Fig 8, and 
the fifth by the condition in Fig. 9." 

What is claimed as new and characteristic, and involving invention, 
in the method hère described, is the shunting of one of the motors, while 
protecting the other by dead résistance in séries with it, and then break- 
ing the circuit of the shunted motor and arranging it in parallel with 
the first motor, and the cutting out of the dead résistance, so as to at- 
tain the maximum rate of multiple speed, the live résistance of the 
counter electro motive force of both rapidly revolving motors supply- 
ing the requisite résistance, without the waste of electric energy in- 
volved in the use of dead résistance. As the shunted motor is attached 
to the axle, it revolves at the same speed as the other motor, and its 
counter electro current is active and available at the instant of transi- 
tion to the multiple arrangement. It is apparent that the sooner the 
dead résistance used to protect the shunted motor, is dispensed with, 
and its place stvpplied with the live résistance of the counter current 
generated by the rapidly revolving motors, the greater the economy of 
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the electric current. But whether the cutting out of the whole dead 
résistance be instantaneous on the change to the multiple arrangement, 
or by_ graduai steps thereafter, does not seem essential to the method 
as claimed. Retaining it at the moment of change, and its élimination 
by one or more steps afterwards, merely meatis intermediate rates of 
speed, before the maximum multiple speed is attained. 

Claims 3, 4 and of the method patent, and claims 1 and 2 of the ap- 
paratus patent, the ones hère under considération, are as follows : 

"Patent 587,442. 

"(3) The method of regulating a car or vehicle driven by a pair of electric 
motors, which consista in Connecting the motors in séries, shunting one motor 
wlule maintaining a circuit through the remaining motor an;l througli a 
résistance protecting the same, opening the circuit of the slmnted motor and 
Connecting the two motors in multiple. 

"(4) The method of regulating the power and speed of meehanism driven 
by a pair of series-wouud electric motors .'eceiving current froni a constant 
jwtential circuit, which consistes in flrst Connecting the motors in séries and 
in circuit with a résistance, then redueing the résistance until it is substan- 
tially eut out, then shuuting one motor and again making use of the résistance 
to protect the unslmnted motor, then disconnecting the slmnted motor from 
circuit and finally recoiuiecting the motors in multiple." 

"(0) The method of regulating the power and speed of meelnnism driven 
by two electric motors, which consists in placing the two motors in séries for 
slow speed and ehangiug tlicm from séries to multiple for higher speed by 
flrst cutting one motor out of circuit, replacing it by a résistance in séries 
with the other motor, and finally placing the two motors in multiple with 
the résistance eut out." 

"Patent 587,441. 

"(1) In an apparatus for regulating the power and speed of meehanism 
driven by two electric motors, the combination of two electric motors, and 
a switch Connecting tliem in séries with each other and with a résistance, 
the switch provided with contacts and connections arrangea to shunt one 
motor, leaving the other in séries with the résistance, to disconnect one motor 
and to conuect the two motors in multiple, ail by successive steps. 

"(2) In an apparatus for regulating the power and speed of meehanism 
driven by two electric motors. the combination of two motors, and a switch 
for placing tliem in séries with eaeli other, and with a résistance, the switch 
provided with contacts and connections adapted to eut out the résistance 
for one rate of speed. to again eut in the résistance, to shunt one motor, to 
disconnect one motor and eut out the résistance, and to conuect the two 
motors in multiple." 

The learned judge of the court below has with admirable clearness 
stated the situation which the method of the patent in suit was designed 
to meet, as follows : 

"It was fully recognized prior to thèse patents that a trolley car coukl 
best be operated by the use of two motors comiected in séries for slow and 
in multiple for higli speed. If a single motor was used tliere was no way 
to control its power and speed except by putting more or less dead résistance 
in séries with it to regulate the current to which it was subjected. But the 
use of such résistance is highly objectionable, for as stated by complainant's 
expert: 'Under such circumstanc.es the counter electro-motive force of the 
motor at slow speeds would be small, while ilie dead résistance would be large 
and the unpressed electro-motive force of Ihe trolley wire would be waste- 
fully consumed in heating the dead resisf-uice and only to a small degree 
consumed usefully in overcoming the counter electro-motive force.' The 
practiee, tlierefore, is to use two motors and supplément tliem by a minimum 
of dead résistance and by séries or multiple connections seeure two extrêmes 
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of speed under économie conditions. But the difficulty of clnnging from 
séries to multiple relation with a second motor or vice versa lies in tlie elec- 
tric are produced by breaking the circuit or in the sudden rush of heavy 
eurrent incident to the Connecting of a slow moving motor, with its slight 
counter-electro-motive force, to a trolley wire with its great impressed eleetro- 
motive force." 

We think the learned judge, however, has misconceived the essential 
feature of the method described, and in conséquence has unduly re- 
stricted the scope of the invention, as claimed. He has, moreover, con- 
fined his discussion to claim 2 of the apparatus patent. We quote from 
the opinion, as follows (the italics being those of the court below) : 

"And the claim is: '(2) In an apparatus for regulating the power and 
speed of meehanism driven by two electrieal motors. and a switch for placing 
them in séries with each other and with a résistance, the switch provided 
with contacts and connections adapted to eut out the résistance, for one rate 
of speed, to again eut in the résistance, to shunt one motor, to disconnect 
one motor and to eut out the, résistance and to connect the two motors in 
multiple.' It will thus be seen that in the transition stage 7 there is no dead 
résistance to counteract the eurrent. In the reverse transition the break of 
the eurrent wouid, owing to the absence o£ résistance, cause sparking which 
is alleged to be disastrous and is conceded to be objectionable, and the testi- 
mony would indicate the complainant later adopted a construction in type 
K which obviated this sparking in type J which embodied the apparatus of 
the patent." 

We think that, even as to this claim, it is not a necessary inference, 
that the résistance is to be eut out before the connection of the two 
motors in multiple. As we hâve already said, the essential character- 
istic of the invention claimed, is, the shunting of one of the motors 
while protecting the other by résistance, and then breaking the cir- 
cuit connection of the shunted motor and putting it in parallel with the 
other motor. The time of cutting out of the résistance after it has done 
its work, is not important. That the cutting out and the multiple con- 
nection was in this second claim spoken of as simultaneous, would 
seem a fair, if not a necessary, interprétation of the language. In that 
case, the protection of the résistance would be continued during the 
transition. 

We agrée with counsel for appellant, that however this may be, and 
even if we assume that claim 2 of the apparatus patent is a detailed 
claim, strictly limited to what is shown in the patent, there is no reason 
for reading the same limitation into the other claims. Claim 1 of the 
apparatus patent and claims 3, 4 and 9 of the method patent, set forth 
the characteristic features of the invention, as we hâve described it, 
either without référence to any cutting out of the résistance after it 
has been eut in for the protection of the active motor, when one of the 
motors has been shunted, or, as in claim 9 of the method patent, which 
speaks of "finally placing the two motors in multiple with the résistance 
eut out." It is clear that thèse claims do not require the cutting out of 
the résistance after its use for the protection of the unshunted motor, 
at any particular time, certainly not before the connection in multiple 
is effected. The cutting out of the whole résistance, whether simulta- 
neously with the multiple connection or thereafter, is necessary to the 
attainment of the maximum rate of speed, but it is manifestly unimpor- 
tant and nonessential as to what is characteristic of the invention, 
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whether the résistance be eut out ail at once or gradually. The claîms 
last referred to, evidently treat the time of cutting out the protecting 
résistance as unimportant and irrelevant to the invention, leaving it as 
a matter to be determined by judgment and expérience. On the view 
taken by the court below in this regard, hinged its judgment as to 
the fact of infringement by défendant. 

The subjoined diagram, illustrating the method of opération of the 
defendant's controller, shows that the only différence between it and 
the method of the patent in suit, as illustrated in the diagram of the 
patent, is that the résistance, after being eut in to protect the motors in 
séries, when the current is first applied, is gradually taken out by an in- 
termédiare step, instead of being ail at once eut out, so as to produce 
the situation in figure 4 of both diagrams, where the highest rate of 
speed with the motors in séries is attained. 
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The same graduai élimination of the résistance is shown after the 
breaking of the current through the shunted motor, until the highest 
rate of speed in multiple is attained, as in figure 9 of defendant's dia- 
gram and figure 8 of the patent in suit. It is true, that the défend- 
ant, by this graduai élimination of résistance obtains several rates of 
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speed, both in séries and in multiple arrangement, but the manner of 
the élimination of résistance, whether in séries or in multiple, seems to 
us plainly not of the essence of the invention, as described in the patent, 
or set forth in the claims to which we hâve referred. Thèse additional 
steps in the élimination of résistance, shown by the défendant, are 
speed steps, and not the steps of the graduai process of change from 
séries to parallel arrangement, shown and claimed as the essential fea- 
ture of the patents in suit. That the défendant eut out the résistance 
used to protect the shunted motor, gradually, thereby securing one or 
more grades of speed in multiple before the highest, when the résist- 
ance was ail eliminated, is doubtless an advantageous and convenient 
way of using the method of the patent in suit, and complainant itself 
has adopted such a construction of its apparatus as will secure thèse 
intermediate rates of speed. But the essential features of the invention 
described and claimed in the patents in suit, are found, whether the 
élimination of the protecting résistance be accomplished ail at once or 
gradually. 

We think, therefore, the court below erred in not finding infringe- 
ment of both patents in suit. The court below, in its opinion on the 
question of infringement, has assumed the validity of the patents, and 
has therefore not discussed the prior art as affecting it, or the scope 
of the patents in suit. It is not seriously contended that any of the 
patents referred to by the défendant anticipate the patents in suit. 
They are cited as illustrative of the prior art, and for the purpose 
of limiting the scope of complainant's patents. An examination of 
the principal patents referred to by counsel for complainant in his 
brief, together with the expert testimony in relation thereto, makes 
it plain that no useful purpose would be subserved by consider- 
ing them in détail, or discussing them further than to say, that none 
of them, down to the Condict patent of November 20, 1898, 
tliscloses any method of changing from séries to multiple, by shunt- 
ing one of the motors, while protecting the other by résistance in 
séries with it, and then breaking the circuit of the shunted motor and 
arranging it in parallel with the first motor. Their mode of accom- 
plishing the change présents ail the difficulties and troublesome features 
which the patents in suit hâve sought to avoid. 

The Condict patent, the most meritorious of those referred to, was 
for a controller, by which motors in séries and in parallel could be 
operated. This was done by a large use of dead résistance, which, to 
use the language of complainant's expert, "not only acted to moderate 
the starting of the motors, but also served to give intermediate grada- 
tions of speed additional to the two secured by the séries and multiple 
arrangement respectively." The change of circuits from séries to mul- 
tiple was accomplished by bringing into play the large dead résistance 
at the moment when the change of circuits occurred. Ail the séries cir- 
cuits of the motors were opened, and the motors reconnected in multi- 
ple by a single step. Condict's method required a very large dead ré- 
sistance and wasteful loss of energy. By the entire and instantaneous 
cutting ofï of the current in séries, and the turning of the same into 
multiple arrangement, a sudden and objectionable retardation and ac- 
célération of speed were efïected, and sparking was not avoided. They 
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are, However, ail avoided by the simple method of shunting one motor 
and protecting the other by résistance, before the break in the circuit 
is made, and then Connecting the shunted motor in multiple with the 
active and protected motor. And this is the method of the patent in 
suit. 

For the reasons stated, we think the decree of the court below should 
be reversed, and the record remanded, with directions to enter a decree 
in conformity with this opinion. 



DANIELS v. RESTEIN et al. 

(Circuit Court of Appeals, Third Circuit. May 2, 1906.) 

No. 2. 

Patents— Anticipation — Packing. 

The Miller patent, No. 524,178, for a packing for steam pistons, con- 
sisting of two wedge-shaped sections, which slide upon each other, and 
wlden the strip when pressed upon to form a tight joint, while for a 
meritorious device, is void for anticipation ; the form of construction 
having been in use in a prior unpatented packing, and the material 
not being claimed as a feature of the invention. 

Àppeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 131 Fed. 469. 

Charles Howson, for appellant. 
A. B. Stoughton, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

J. B. McPHERSON, District Judge. This action is brought to re- 
strain the infringement of the two claims of patent No. 524,178, which 
was granted in August, 1894, to cover certain improvements in the 
packing that is used around the piston rods of engines. We agrée 
with the conclusion reached by Judge Archbald in the court below, 
and think it unnecessary to add more than a few words to his very 
clear and satisfactory opinion. In order to understand completely 
the scope of the invention, the spécification should be carefully read. 
It is as follows: 

"The object of my invention is to make an Improved packing which can 
be used until the sections forming the packing are completely worn, and 
which will be steam and water tight, yet wlll yield sufficiently to avoid undue 
friction. 

"In the accompanying drawings figure 1 is a perspective view of a section 
of my improved packing; fig. 2 is a sectional view; flg. 3 is a view of the 
packing arrangea in a stufiiug box ; fig. 4 is a view showing the packing after 
considérable wear. 

"A and B are sections, wedge-shaped in cross section, the beveled edge of 
one section résting against the beveled edge of the other section, so that 
when pressure is applied one will slide upon the other. The sections, A and 
B., are mnde of flexible material, preferably o*' layers of cotton duck and 
rubber. The duck and rubber are alternately arrangea, and so united under 
pressure as to make the sections comparatively stiff, yet they will yield 
sufficiently to snugly fit in the box and against the piston rod. I place be- 
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tween the two wedge-shaped sections, A and B, a lubricant, preferably 
finely divided graphite, so that one will readily slide upon the other. 

"At the back of the section B, in the présent instance, is a eushion, C, 
made of absorbent material, preferably twisted cotton, which allows for 
the free action of the wedge-shaped sections, A and B, and is an excellent 
lubricating surface, and also prevents the packing from becoming hard, and 
transmits the latéral pressure evenly throughout the séries of layers of 
packing. 

"The eushion section, C, is confined in a braided covering, c, and the 
covered eushion and sections, A and B, are confined within an outer braided 
covering, a, which holds the several parts of the packing in place, so that they 
can be readily applied to the stuffing box without requiring careful manipu- 
lation and adjustment. 

"The packing is either eut in suitable lengths and placed within the 
stuffing box, one length of packing against another, and so arrangea that the 
wedge-shaped section A of one length abuts the eushion, C, of the adjoinlng 
length ; or, if convenient, the packing may be coiled into the stuffing box. 

"As shown in fig. 3, the packing is eut in lengths, and placed within 
the stuffing box, D, and the gland, E, is pressed against the packing, and it will 
be noticed that when the packing is compressed the yielding eushion dis- 
tributes the pressure evenly throughout the entire length of the packing, and 
when the sections, A and B, wear, by placing pressure upon the gland the 
section A will be forced toward the piston rod, and the section B will be 
forced against the shell of the box, as shown in fig. 4." 

It will be observed that the patentée nowhere indicates throughout 
this spécification, nor in the daims hereafter quoted in Judge Arch- 
bald's opinion, that he has devised a packing of which the parts will 
be pressed against the piston rod and the walls of the stuffing box by 
the force of the steam alone, the gland performing no other function 
than to bring the parts together. On the contrary, as we understand 
the spécification, he describes a yielding and absorbent eushion, com- 
bined with wedge-shaped sections, to which pressure is to be applied 
by the gland, and we do not see how he can be allowed to extend the 
invention beyond what is expressly described and distinctly claimed. 
The claims do nothing more than restate the spécification more con- 
cisely, differing only in this; that they say nothing about a lubricant, 
while the spécification recommends its use. But the use of a lubricant 
is not declared to be a part of the invention, even in the spécification ; 
and, if it were so declared, we should not hesitate to say that a de- 
vice so obvious to any one skilled in the art could not be appropriated 
as if it were the product of inventive labor. 

If this view is correct, the claims can undoubtedly be read upon Ex- 
hibit A, which is a sample of the packing referred to by Judge Arch- 
bald as having been devised by the father of the patentée in 1882. 
This being so, it is unnecessary to consider the patent to Albert Furse, 
No. 208,385, granted in September, 1878, and the English patent to 
Samuel Turner, granted in July, 1891, each of which présents some 
striking resemblances to the patent in suit. It must, however, be 
understood that, in adopting the opinion of Judge Archbald as the 
opinion of this court, we refrain from approving what he has said 
concerning the relation of the prior art, and particularly of the Furse 
and Turner devices, to the patent now in litigation, postponing the 
considération of that subject to a future occasion, if the controversy 
shall be continued. Thus limited, the opinion of the Circuit Court 
(131 Fed. 469) is adopted as the opinion of the Court of Appeals. 

The decree dismissing the bill is affirmed, with costs. 
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LE VIN V. NOBTHWESTERN NAT. INS. CO. 

(Circuit Court, N. D. Iowa, W. D. July 3, 1906.) 

No. 415. 

Insurance — Action on Policy — Award Peeaded as Défense — Impeachment. 
In an action at law in a fédéral court on a policy of fire Insurance, an 
award of arbitrators, fixing the amount of plaintiff's loss, made in 
accordance with the provisions of the policy and pleaded by défendant, 
cannot be impeached by plaintiff on the ground of fraud or misconduct 
of the arbitrators, but can only be avoided by direct suit in equity. 

At Law. On motion to strike reply. 

Action to recover the value of property destroyed by fire, which was hisured 
by the défendant eompany. The défendant admits the niakiug of the policy 
sued upon and the destruction of the property by fire. The policy contains 
a provision: "In the event of disagreement as to the amount of loss, the 
same shall, as above provided, be ascertained by two compétent and disinter- 
ested appraisers, the insured and this eompany each selecting one, and the 
two so chosen shall first sélect a compétent and disinterested umpire, the 
appraisers together shall then estimate and appraise the loss, stating sepa- 
rately Sound value and damage, and, failing tG agrée, shall submit thelr dif- 
férence to the umpire, and the award in writing of any two shall détermine 
the amount of such loss. No suit or action on this policy for the recovery of 
any claim shall be sustainable In any court of law or equity until after full 
compliance by the insured with ail the foregoing requirements, nor unless 
commenced within 12 months next after the fire." It is alleged in the answer 
that plaintiff and défendant were unable to agrée as to the value of the 
property destroyed, and that in accordance with the foregoing provisions of 
the policy the amount of such loss was submitted to arbitrators, who made 
an award, finding the damage to the property by reason of the fire to be 
$1,29S.28; that défendant lias offered to pay plaintiff the amount of such 
award, which he refuses to accept, and the défendant brings the saine into 
court for his use. The plaintiff replies, admitting the arbitration and the 
award as alleged by défendant, but allèges that said award was procured to 
be made through fraud of the défendant and said arbitrators after tbey had 
bcen chosen. The défendant moves to strike thèse allégations of the reply 
upon the grounds that the award is conclusive between the parties, that it 
cannot be avoided in this action upon a reply to defendant's answer pleading 
the same, and can only be set aside or avoided in equity. 

Hcnderson & Fribourg, for plaintiff. 

Carr, Hewitt, Parker & Wright and Robinson & Lynch, for de- 
fendant. 

REED, District Judge (after stating the facts). Whether or not 
an award of arbitrators may be successfully assailed in a court of law 
is a question upon which there is some confusion in the authorities. 
This arises mainly, if not wholly, from the fact that under the reformed 
procédure awards hâve been defeated upon équitable grounds in law 
actions ; but this is because équitable défenses are pennissible in such 
actions under the Code. Any défense, however, to an action upon the 
award or answer setting up the same, that goes to the jurisdiction of 
the arbitrators, or that appears upon the face of the award, is avail- 
able at law to defeat the same ; but at common law it seems that matters 
extrinsic the award, such as fraud, mistake, or misconduct of the ar- 
bitrators, cannot be set up to defeat the same, and redress in such cases 
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must be sought by direct proceedings in equity. This appears to be 
upon the theory that an award of arbitrators is analogous to a judg- 
ment, the arbitrators being a tribunal selected bv the parties to adjudge 
their disputes (Gordon v. United States, 7 Wall. 188-194, 19 L. Ed. 
35; Burchell v. Marsh, 17 How. 344, 15 L. Ed. 96), which is final as 
between the parties (Burchell v. Marsh, supra; Burroughs v. David, 
7 Iowa, 154 ; Thornton v. McCormick, 75 Iowa, 285-289, 39 N. W. 
502; Emmet v. Hovt, 17 Wend. [N. Y.] 410; Underhill v. Van 
Cortlandt, 2 Johns.'Ch. [N. Y.] 366). While it has long been 
settled that courts of law hâve concurrent jurisdiction with courts of 
equity in matters of fraud (Swayze v. Burke, 12 Pet. 11, 9 L. Ed. 980 ; 
Smith v. Mclver, 9 Wheat. 532, 6 L. Ed. 152), yet in the national 
courts, where légal and équitable remédies cannot be blended in one 
proceeding, it is generally held that relief against awards or other 
instruments in writing importing a considération, upon the grounds 
of fraud, which does not touch the exécution of the instrument, must 
be obtained in equity (Hartshorn v. Day, 19 How. 211-222, 15 L- Ed. 
605; George v. tate, 102 U. S. 564, 26 E. Ed. 232; Wood v. Railway 
Co. [C. C] 39Fed. 52). 

In Hartshorn v. Day, supra, it is said : 

"The gênerai mie is that in an action upon a sealed instrument in a court 
of law failure of considération or fraud iu the considération, for the purpose 
of avoiding the obligation, is not admissible as between the parties. * * * 
Fraud in the exécution of the instrument has always been admitted in a 
court of law, as where it has been misread, or some other fraud or imposition 
has been practised upon the party in procurai?: his signature and seal. The 
fraud in this aspect goes to the question whether or not the instrument ever 
had any légal existence. It is said that fraud vitiates ail contracts and even 
records, which is doubtless true in a gênerai sensé. But it must be reached in 
some regular and authoritative mode. * * * A record of judgment may 
be avoided for fraud, but not between the parties or privies in a court of law." 

In George v. Tate, 102 U. S. 564, 26 L. Ed. 232, it is said: 
"Proof of fraudulent représentations beyond the récitals of the bond, to 
induce its exécution by the plaintiiï in error, was properly rejected. It is 
well settled that the only fraud permissible to be proved at law in thèse cases 
is fraud touching the exécution of the instrument, such as misreading, the 
surreptitious substitution of one papor for another, or obtaining by some other 
trick or device an instrument which the party did not intend to give. * * » 
The remedy is by a direct proceeding to avoid the instrument." 

In Wood v. Railway Co. (C. C.) 39 Fed. 52, supra, Judge Thayer 
says: 

"Such provisions in contracts [for the submission to arbitrators to find the 
amounts or value of the property when the saine is in dispute between the 
parties] being binding, the next question is whether an estimate made by an 
engineer in accordance with such a stipulation ean be avoided in a strictly 
légal proceeding by proof of fraud, gross négligence, or mistake? Of course, 
if an estimate thus made is regarded in the light of an award made by an 
arbitrator, the authorities are prnctically ail one way ; that recourse must be 
had to a bill in equity, and that neither fraud nor mistake can be alleged or 
proven to avoid the estimate in a suit at law on the contract to recover a 
balance claimed to be due. * * * It appears to me, also, that on gênerai 
principles, whether such estimâtes are or are not technical awards, courts 
of equity alone hâve authority to vacate them on the ground of mistake, 
fraud, or gross errors amounting to fraud, when such estimâtes bave been 
regularly made in pursuance of contract provisions." 
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See, also, Insurance Co. v. Bonner, 44 Fed. 157, 11 L. R. A. 623, 
affirmed in 56 Fed. 378, 5 C. C. A. 524; Robertson v. Insurance Co. 
(C. C.) 68 Fed. 173. 

The award in question was made pursuant to the agreement of the 
parties. No fraud is alleged in procuring the agreement, nor in the 
sélection of the arbitra tors ; but it is alleged that after their sélection 
the arbitrators were guilty of misconduct, in that they conspired with 
défendant, in some way not definitely alleged, whereby they were not 
to, and did not in fact, find the full amount of plaintiff's loss. This is 
not admissible to defeat the award in this action. Whether or not 
it would be sufficient to authorize a court of equity to avoid the same 
is not determined. The motion to strike the reply is sustained, and if 
plaintiff shall be advised to file a bill in equity to avoid the award, this 
action, upon proper application, may be stayed until the détermination 
of such suit. 

It is ordered accordingly. 



H. MENDELSON & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 2G, 1000.) 

No. 3,359. 

CUSTOMS DUTIES APPEAE FROM BOARD OF GENERAL APPRAISERS — FURTHER EVI- 
DENCE in Circuit Court. 

Held that, under section 15. Customs Administrative Act June 10, 1890, 
c. 407, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933], providing that on ap- 
peal from the Board of United States General Appraisers the Circuit 
Court "may" refer the case for further évidence "in such order and under 
such rules as the court may prescribe," importera taking an appeal 
should not be permitted to introducé such further évidence in a case in 
which, while other essential évidence had been obtainable, they liad given 
no évidence before the board, other than to file an affidavit and produce 
samples of the goods involved. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question relates to merchandise imported at the port of 
New York, which was the subject of several protests by the importera against 
the aasessment of duty by the collecter of customs at that port. The Board 
gave the importers due notice of the hearing, at which they appeared and 
flled samples and amdavits. This évidence was held by the Board to be in- 
sufflaient to estâblish the importers' contention, and the protests were there- 
fore overruled. The importers duly made application for review of this dé- 
cision, and within 20 days after the Board had flled its return of the record 
obtained from the Circuit Court an ex parte order referring the matter to 
a gênerai appraiser to take further évidence. The authority for this procédure 
ie found in section 15, Customs Administrative Act June 10, 1S90. c. 407, 26 
Stat. 138 [U. S. Comp. St. 1901, p, 1933], the pertinent part of which reads 
as follows : 

"Sec. 15. That if the owner. importer, consignée, or agent of any imported 
merchandise, or the collecter, or the Secretary of the Treasury, shall be dis- 
satisfled with the décision of the Board of General Appraisers, as provided for 
in section fourteen of this act, * * * they, or either of them, may, within 
thirty days next after such décision, and not afterwards, apply to the Circuit 
Court of the United States within the district within which the matter arises, 
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for a revîew of the questions of law and fact involved in such décision. * * * 
Thereupon the court aball order the Board of Appraisers to return to said 
Circuit Court the record, * * * and withiu twenty days after the afore- 
said return is made the court may, upon the application of the * * * im- 
porter, * * * refer it to one of said gênerai appraisers. as an officer of 
the court, to take and return to the court such further évidence as may be 
offered * * * witliin sixty days thereafter, in such order and under 
such rules as the court may prescribe." 

The following are ainong the rules prescribed by the Circuit Court for the 
Southern District of New York under the foregoing authority : 

"(2) No order lor an additional or further return will be made, where it 
is made to appear that the protestant had reasonable notice to appear before 
said Board of General Appraisers and show cause why the décision of the col- 
lecter should not be amrmed, and after such notice, without proper excuse, 
he failed to appear in person or by attorney, and he offered no évidence in 
support of bis contentions as presented in his protest, and no such évidence 
is found in the record and papers in the case, and none was taken by the 
board." 

"(11) On the examination of a witness before the général appraiser, if any 
interrogatory to the witness, or any part of his testimony, is ob.iected to as 
improper or irrelevant, the gênerai appraiser shall décide upon the objection. 
If he décides against the objection, he shall note the objection and his dé- 
cision thereon, and proceed to take down the testimony ; but if he décides that 
the objection is well taken, the testimony shall not be taken down unless it 
is insisted on by the party against whom the décision is made. If the taking 
down of the testimony in opposition to his décision is insisted on, such fact 
shall be noted, and the testimony shall be taken ; and In that case the party 
making the objection may, at the hearing, move to hâve the objectionable 
testimony expunged." 

At the hearing before the gênerai appraiser under said order of the court, 
counsel for the government objected to the introduction of any testimony, 
on the ground that no le^al évidence was produced before the Board of Gen- 
eral Appraisers. This objection was sustained by the gênerai appraiser, on 
the authority of the décision of the Circuit Court for the Eastern District 
of Pennsylvania in Allen v. U. S. (C. C.) 127 Fed. 777. Counsel for the im- 
porters excepted to this ruling, and insisted upon the introduction of the évi- 
dence under rule 11, above quoted. This being granted, the government ex- 
cepted. 

Walden & Webster (Howard T. Walden, of counsel), for the im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

HAZEL, District Judge. The articles in question consisted of 
Chinese silk goods, which were assessed for duty by the collector at 
$3 per pound, under paragraph 387 of the act of July 24, 1897, chap- 
ter 11, § 1, Schedule h, 30 Stat. 186 [U. S. Comp. St. 1901, p. 1669]), 
as ail silk goods in a pièce "boiled ofï." Under the same paragraph 
the merchandise if "in the gum" may come into this conntry upon pay- 
ment of duty at the rate of $3.50 per pound. An examination of the 
record discloses that the importers appealed to this court without first 
giving évidence before the board, except that they filed an affidavit 
and produced samples of the shipment. This is not a compliance with 
the provisions of the customs administrative act. United States v. 
China & Japan Trading Co., 71 Fed. 864, 18 C. C. A. 335 ; Allen v. 
United States (G. C.) 127 Fed. 777; Donat v. United States (C. C.) 
124 Fed. 463. .. The government seasonably objected to taking testi- 
mony in this court; but, the importers insisting, the testimony was 
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taken under rule 11, applicable in this circuit to appeals from the 
Board of General Appraisers. Upon the authority of the cases cited, 
the preliminary motion of counsel for the government to expunge the 
évidence taken in this court is granted. The filing of an afiïdavit with 
the board, describing the process of manufacturing the imported ar- 
ticle, is not thought to be sufficient to take this case out of the dé- 
cisions to which attention is directed, where other essential évidence 
is obtainable. The décision of the Board of General Appraisers is 
affirmed. 



SAXBO v. UNION PAC. COAL CO. 

(Circuit Court, D. Colorado. May 10, 190G.)] 

No. 4.4G3. 

Courts — .Turtsdtctton of Fedeeal Courts — Atj.iîoattons of Cittzenrhtp. 

Where the complaint in an action in a fédéral court in which juridic- 
tion depended on diversity of citizenship failed to allège plaintiff's citi- 
zenship, an amendment to eure the defeot and show jurisdiction must 
allège the requisite citizenship, not only at the time it is filed, but at the 
time the action was commenced. 

[Ed. Note. — For cases in point, see vol. 13. Cent. Dig. Courts, § 878. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to Phipp 
V. Williams, 10 C. C. A. 210; iïuson v. Dullagham, 27 C. (J. A. ~w>.J 

On Motion for Leave to File Amcnded Complaint. 

Doud & Fowler, for plaintiff. 
Dorsey & Hodges, for défendant. 

RINER, District Judge. The original cotnpîaînt în trrs cp^e, mn- 
taining two causes of action, was filed in this court on June 23, 1903. 
A demurrer to tha complaint was sustained, with leave to amend. An 
amended complaint, also containing two causes of action, was filed 
November 9, 1903, to which a demurrer was filed and sustained. The 
plaintiff having elected to stand upon his amended complaint, a judg- 
ment was entered in favor of the défendant dismissing the case, and 
the plaintiff thereupon sued out a writ of error to the court of appeals 
for this circuit. 140 Fed. 713. The jurisdiction of this court depend- 
ing upon the citzenship of the parties, and there being no allégation 
in the complaint that the plaintiff was a citizen of this or any other 
state, the judgment was reversed, upon the ground that the circuit 
court had no jurisdiction of the action, and the case was remanded to 
this court, with instructions to allow or refuse to allow an amendment 
in this particular in its discrétion. On the 8th of February, 1906, 
plaintiff applied to this court for permission to file an amended com- 
plaint, containing but a single cause of action, and in which it is 
averred "that the said plaintiff is a citizen of the United States and 
of the state of Colorado, and is a résident of the city and county of 
Denver in the state of Colorado." Even in this proposed amended 
complaint there is no allégation that the plaintiff was a citizen of the 
state of Colorado at the time this action was begun, two years anc? 
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seven montlis prior to the application to file this amendment. The 
necessary allégation as to the citizenship of the parties was omitted 
altogether in the original complaint and also in the amended com- 
plaint, and in the amended complaint now sought to be filed the aver- 
ment is that the plaintiff is (which means at this time, two years and 
seven months after the original action was brought) a citizen of the 
state of Colorado; not that he was such citizen at the time the suit 
was begun. This question was before the Suprême Court of the 
United States in the case of Menard v. Goggan, 121 U. S. 253, 7 
Sup. Ct. 873, 30 L,. Ed. 914. In disposing of the case, Chief Justice 
Waite said: 

"If the necessary citizenship actually existed at the time the suit was 
begun, it will be for the court below to détermine when the case gets back 
whether the record shall be amended so as to show that fact, and thus make 
out the jurisdiction." 

It will thus be seen that the amended complaint now sought to be 
filed does not come within the rule announced by the Suprême Court, 
and the motion for leave to file it will be denied. 

Even if the amendments were allowed, I think the plaintiff's right 
to maintain the action may well be considered doubtful. An adminis- 
trator is a statutory officer. The office and the powers of the admin- 
istrator are créatures of statute, and from the averments in the com- 
plaint in this case the action is to recover for injuries resulting from 
an accident occurring in the state of Wyoming, and the administrator 
who brings this action is appointed in Colorado. Under the statutes 
of Wyoming, the administrator of a decedent's estate is given the right 
to maintain an action for his death. In Colorado, under whose laws 
this plaintiff was appointed and is acting, an administrator is without 
légal capacity to maintain such an action. Under the laws of Colorado 
an administrator is not only not given the right to maintain an action 
of this character, but the right to maintain such an action is expressly 
denied, and vested in certain named relatives, and the amount, if any, 
recovered is the individual property of such relatives, and is no part of 
the estate of the deceased person, and not subject to his debts. M y 
attention has been called to no statute of this state giving an admin- 
istrator authority either to maintain the action or distribute the funds 
realized therefrom in case of recovery, and I think none exists. How- 
ever, it is neither profitable nor at ail necessary to pursue this discus- 
sion, as the motion will be denied upon the first ground stated. 

An order will be entered denying the motion filed herein on Febru- 
ary 8, 1906, requesting permission to file an amended complaint, and 
dismissing the case at plaintiff's cost, upon the ground that this court 
has no jurisdiction of the action. 
140 F.— ô 
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HARTMAN y. JOHN PETERS & CO. 

(District Court, M. D. renusylvuuia. June 1, 190G.) 

No. 702. 

BAKKEIJPTCY — PAKTKKBSITir — Ac TS (IF P.AKKIÏOPTCY. 

A conveyance !>y a partner of hiw individual property, altliough with 
intent to prêter a firm creditor, does not constitute an act of b.ink- 
ruptey by tlie fivni. and vv i 1 1 not sustaiu proceedings in bankruptcy 
airainst tlie partnersiiip. 

I Ed. Note. — For cases in point, sce \ol. <>, Cent. Dite. Bankruptcy, § 57.] 

In Bankruptcy. On exceptions to report of référée. 

G. Wilson Swarts, for exceptions. 

Harry M. L,eidigh, for petitioning creditors. 

ARCHBALD, District Judge. This case is ruled by in Re Red- 
mond, 9 N. B. R. 408, Fed. Cas. No. 11,G32, which is squarely in point. 
As is there pertinently said: "It seems too clear to admit of argu- 
ment that, in order to maintain proceedings in bankruptcy against 
partners as such, it must be alleged and proven that the firm has 
committed an act of bankruptcy; and that, when the act charged is 
the fraudulent conveyance of property, it must be of partnership 
property. * * * A conveyance by one partner of his individual 
property, although an act of bankruptcy as against him, will not sus- 
tain a proceeding in bankruptcy as against the firm, even though such 
conveyance was made with intent te hinder, delay, or defraud firm 
creditors, or with a view of giving préférence to a firm creditor. In 
such case the proceeding must be against such partner alone." 

The only act of bankruptcy charged in the présent instance is the 
transfer by John Peters, one of the members of the respondent firm, 
of his individual property (his farm) with intent tq defraud his credit- 
ors, and upon this it is prayed that the firm may be adjudged bank- 
rupt. By an amendée! or supplemental pétition, the transfer is alleged 
to hâve been with intent out of the proceeds to prefer W. S. Adams, 
his son-in-law, an indorser for the firm, and the Gettysburg National 
Bank, which held a number of the firm notes which he had indorsed, 
and the prayer is modified so as to extend not only to the firm, but 
to the individual members. The référée upheld the proceedings, and 
directed that an adjudication be made ; but upon the strength of the 
authority cited, as well as upon principle, this cannot be sustained. 
The act relied on was individual and single, being simply the convey- 
ance by John Peters of his farm to secure certain of the firm debts. 
The circumstances attending the transaction and the parties benefited 
thereby may justify the conclusion that it was fraudulently intended, 
or, if not that, that it at least effected a préférence of the firm credit- 
ors secured. But with this the firm itself, so far as appears, had noth- 
ing whatever to do : nor had Earl Peters, the other member of it, 
vvho could not be affected, nor could his partnership interest, by the 
separate and distinct act of his copartner, dealing, not with the firm 
property, but with his own. The pétition should hâve been directed 
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against John Peters, and not, as it is, against the firm, and must there- 
fore be dismissed. There are other questions in the record, but this is 
décisive, and they will not be considered. 

The exceptions are sustained, and the proceedings are dismissed, at 
the cost of the petitioning creditors. 



FAWCETT v. UNITED STATES. 

(Circuit Court, S. D. New York. February 22, 1900.) 

No. 3,979. 

1. Customs Duties— Classification — Combed Silk. 

Combed silk that has fallen from or beeu caught in the machines in 
which it was undergoing further opérations is dutiable under the pro- 
vision in paragraph 384, Tarife Act Julv 24, 1897, c. 11, § 1, Schedule L, 
30 Stat. 185 [U. S. Comp. St. 1901, p. 1668], for silk not further manu- 
factured than combed, and is not subject to the provision for silk waste 
in paragraph 661, § 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1901, p. 
1088]. 

2. Same — Silk Waste — Silk Cocoons. 

Paragraph 661, Tarife Act July 24, 1897, c. 11, § 2, Free List, 30 Stat. 
201 [U. S. Comp. St. 1901, p. 1688], enumerating "silk cocoons and silk 
waste," includes those articles only when not manufactured at ail. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review affirmed the assessment of duty by the 
collector of customs at the port of New York on merchandise im- 
ported by Hughes Fawcett. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for im- 
porters. 

D. Frank Lloyd, Asst. U. S. Atty. 

WHEELER, District Judge. This merchandise is combed silk that 
had fallen from, or been caught in, the machines, through which it 
was undergoing further opérations with other silk of the same quality, 
which kept on toward further completion. The silk schedule of th? 
act of 1897 lays a duty on "384. Silk partially manufactured from 
cocoons or from waste silk and not further advanced, or manufac- 
tured than carded or combed silk, forty cents per pound." Act July 
24, 1897, c. 11, § 1, Schedule L, 30 Stat. 185 [U. S. Comp. St. 1901, 
p. 1668]. This material was none the less combed silk because it 
got out of place or dirty in the further process, so as not to be fur- 
ther advanced than combed silk. It was situated in the process like 
the steel-rail crop ends in Robertson v. Perkins, 129 U. S. 233, 9 
Sup. Ct. 279, 32 L. Ed. 686, which were held to be none the less 
steel because they were an overplus in the manufacture of steel 
rails. "Silk cocoons and silk waste" are free by paragraph 661, § 12, 
Free List, 30 Stat. 201 [U. S. Comp. St. 1901, p. 1688], but that 
is when they are not manufactured at ail; when they are, they corne 
under paragraph 384. 

Décision affirmed. 
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ROSENBEItG v. UNITED STATES. 
(Circuit Court, S. D. New York. February 22, 1906.)' 
No. 4,126. 

CUSTOMS DUTTXS — l'nOTEST — SlTFFICIKNCY — IjSTDEFIKlTE CONTENTION. 

Certiiiji imported înerebandise was erroneously classified as wool wear- 
ing apnarel, iusread of as nianufactui'es in cliiof value of fur. The im- 
portera, iu protestins: against tlie classification, stated as reasons for 
tlieir objection merely tliat tlie merehandise was "dutiable at tbe appro- 
pria te rate and under the prôner paragraph according to tue eomponent 
materiai of cliief value." Held, tliat tins did not meet tlie requirement 
of section 14, Customs Administrative Act June 10, 1890, c. 407, 2<i Stat. 
137 TU. S. Coiup. St. 1001, p. 1!)3:î], thnt an importer in protesting sliall 
set forth "distinetly and speeifically * * * tbe reasons for bis ob- 
jections." 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review overruled protests of J. & H. Rosen- 
berg against the assessment of dttty by the collector of customs at 
the port of New York. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 
Henry A. Wise, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse importations were of felt bands 
of wool cloth, fur coated, which were assessed as wool wearing ap- 
parel, under paragraph 370, of the Act of July 24, 1897, c. 11, § 1, 
Schedule K, 30 Stat. 184 [U. S. Comp. St. 1901, p. 1667], against 
protests as to some that they should be assessed as in chief value of 
fur, under paragraph 450, Schedule N, 30 Stat. 193 [U. S. Comp. 
St. p. 1678], and as to the rest, "that said merehandise is dutiable at 
the appropriate rate and under the proper paragraph according to 
the appropriate materiai of chief value." The former protests were 
sustained, and the latter overruled as insufficient. Thé question hère 
now is as to that sufficiency. 

The customs administrative act requires (section 14, 26 Stat. 137 
[U. S. Comp. St. 1901, p. 1933]), as had been long required before, 
that the importer shall, if dissatisfied, "give notice in writing to the 
collector, setting forth therein distinetly and speeifically, and in re- 
spect to each entry or payment, the reason for his objections thereto." 
There is the gênerai provision in section 7 of the act of July 24, 1897 
(chap^er 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]), as well as 
more spécial provisions in various schedules, laying duties according to 
the eomponent materiai of chief value ; and this protest would put 
the collector upon examination of the articles, to ascertain the eom- 
ponent materiai of chief value, and of ail of the provisions of the act, 
to ascertain the applicable paragraph. This does not seem to set 
forth either distinetly or speeifically what the collector ought to know 
in order to understand the reasons for the objections on which the 
importer must stand. Davies v. Arthur, 96 U. S. 148, 24 L. Ed. 758. 

Décision affirmed. 
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COLUMBIA FINANCE & TRUST CO. v. PURCELL et al. 

(Circuit Court, E. D. Pennsylvania. June 0, 1900.) 

No. Cl. 

1. Biixs and Notes — Anomai.ous Indoksemext. 

If a person puts bis naine in blank on tiie back of a note at the timo 
it is Iliade or before it is indorsed by the payée, for the puïpose of giving 
the niaker crédit witli the payée, he is an anomakms indorser, and in 
the fédéral courts is liable as a joint niaker or a guarantor. 

[Ed. Note. — For cases in point, see vol. 7, Cent. Dig. Hills and Notes, 
§§ 542-550.] 

2. SA.ME ALTERATION OF COXTKACT. 

An anomalous indorser on a note could not be made liable on a con- 
tract writteu above bis indorsement, reciting an agreement by such in- 
dorser to pay the note aceording to the ternis of another agreement, 
wbich added several ternis to the note. 

On Motion by Défendant Yarnall for New Trial and for Judgment 
on Reserved Point Notwithstanding the Verdict. 

Charles L. McKeehan and Joseph S. Clark, for plaintifî. 
J. R. Morgan, for défendant Wm. D. Yarnall. 

J. B. McPHERSON, District Judge. This suit was brought by 
the Columbia Finance & Trust Company, a corporation of the state 
of Kentucky, to the use of Attilla Cox and Oscar Fenley, against R. 
J. Purcell, Lizzie K. Goodwin, as the executrix of Howard T. Good- 
win, and William D. Yarnall, upon an agreement purporting to be 
signed by Purcell, Howard Goodwin, and Yarnall in the month of 
August, 1902. A former trial (143 Fed. 984) resulted in a verdict 
directed by the court in favor of the plaintifî against the three de- 
fendants, but the verdict against Yarnall was set aside, and upon the 
présent trial, which was against him alone, a verdict in favor of the 
plaintifî was again directed, but with the réservation of the question 
whether there was any évidence to go to the jury in support of the 
plaintiff's claim. No judgment has been entered upon the verdict 
against the other two. The important question now is, whether the 
plaintifî has any legally enforceable claim against Yarnall. 

The agreement upon which the plaintiff's case is based was signed 
by Yarnall under the following circumstances : About the middle of 
August, 1902, Purcell brought to Yarnall's office in the city of Phila- 
delphia, and présentée! to him for indorsement, a promissory note, of 
which the following is a copy : 

"$17,000.00. Louisville, Ky., August 19, 1902. 

"Four months after date we promise to pay to the Columbia Finance and 
Trust Company of the city of Louisville. or order, seventeen thousand dollars, 
in gold coin of the United States of America, of the présent standard of 
weight and flneness, without défalcation, for value received, with interest 
in like gold coin at the rate of G per cent, per amiuni from date until paid, 
said interest payable with note. This note is negotiable and payable at the 
office of the Columbia Finance and Trust Company in Louisville, Ky. 

"We hâve this day pledged with the Cnlnnibia Finance and Trust Company 
the following seeurities: 



S6 14G FEDERAL REPORTER. 

"Note, Central Clay Product Co. to order Perfect Combustion Co., dated 
.Tune 10, 1902, at four months for $22,500.00. 

"$40,000.00 of flrst mortgage bonds of the Central Clay Product Co., dated 
June lOth, 1002, and due .lune lOtli, 1912. 

"200 sliares of preferred and 240 shares of eommon stock of tbe Central 
Clay Product Comj)îiny. 

"This pledge is ma de to secure ail sunis of money for which the under- 
signed may be now or may hereafter become liable to tlie said trust Com- 
pany, either as principal, surety, guarantor, or indorser. The said trust 
company may at any time demand furtber collatéral satisfactory to it, to be 
deposited for the securing of any debt owing to it by the undersigned, and, 
if so demanded, the undersigned promises to comply witli said demands. In 
default of such compliance, any or ail debts, without regard to the time 
of maturity specified in the notes evidencing the same, shall become due and 
payable at the option of said trust company or the holder. In default of 
payment of this or any otlier obligation of the undersigned to said trust 
company, or of any interest which may be due and payable according to the 
ternis of any obligation, whether such maturity occurs by expiration of 
time, or by reason of déclaration of maturity under the foregoing provision, 
or nonpayment by the undersigned of any overdraft of bis account with 
said trust company, the said trust company may sell and deliver the whole, 
or any part of ail collatéral which may hâve been delivered to it, or left 
in its possession by the undersigned as collatéral, or for safe-keeping, or 
otherwise, at any board of trade, or at public or private sale, ai; the option 
of said trust company, without either advertisement or notice to the under- 
signed, which are hereby expressly waived. If said eollaterals are sold at 
public sale, the said trust company may purehase the whole or any part 
thereof, and bave clear title thereto. In case of such public or private sale, 
the said trust company may flrst deduct from the amount realized ail ex- 
penses of sale of the eollaterals or property, and may then apply the residue 
to any one or more of the said liabilities, whether due according to their 
terms or not, as either of its officers shall deem proper ; returning the sur- 
plus, if any, to any of the undersigned, ail of whom shall remain liable to 
the company for any déficit remaining after such sale. 

"It is agreed that any collatéral held by the trust company may be, by 
niutual consent of the trust company, and any of the undersigned, exchanged 
for other collatéral, which new collatéral shall be held by the trust company 
subject to tbe terms hereinabove set forth. 

"The said trust company, in dealing with said collatéral, is to be under 
no liability or obligation whatever to any person bound as surety or indorser 
with the principal hereto, and may at its option, without any resnonsibility 
to any person so bound, deliver to the principal hereof any or ail of said 
eollaterals, with or without substitution of other collatéral. 

"The Perfect Combustion Co. of America, 
"E. C. Brice, Prest. 
"Benj. W. Wilson, Treas." 

At the time the note was presented to Yarnall, it bore upon its 
back the signatures of Purcell and Goodwin in that order, but there 
was no other writing upon it; and it is not only a conceded fact in 
the case, but the jury has specifically found, that Yarnall did not agrée 
that the contract hereinafter referred to should be written above his 
signature. The note was indorsed by Yarnall below Goodwin's name, 
and was then taken to Louisville by Purcell, where it was delivered 
to the Columbia Finance & Trust Company after the following further 
transaction had taken place : In pursuance of some previous negotia- 
tions between several persons (whether Yarnall took part or not does 
not appear, and the détails are not very satisfactorily shown by the 
évidence), an agreement was completed in L,ouisville upon August 
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19th between Purcell and other persons, of which the following îs 
a copy: 

"Louisville, Ky., July 5th, 1902. 

"R. J. Purcell, Esq., Louisville, Ky. — Dear Sir: "VVe will deposit with 
the Columbia Finance and Trust Company of Louisville, Ky., to the joint 
crédit of the Central Clay Product Company and the Perfect Combustion 
Company the sum of seventeen thousand ($17,000) dollars, for the repayment 
of which to us you are to deliver to us the note of the Perfect Combustion 
Company of America, payable four months after date, with the privilège 
of renewal, and indorsed by yourself and one other responsible person; and 
to further secure the repayment of sald seventeen thousand ($17,000) dol- 
lars so advanced by us, there shall be deposited with the Columbia Finance 
and Trust Company a note of the Central Clay Product Company of date 
June lOth, 1902, to order of Perfect Combustion Company, due at four 
months for $22,500; also forty thousand ($40,000) dollars of flrst ruortgage 
bonds of the Central Clay Product Company, twenty-six thousand ($20,000) 
dollars of preferred stock and thlrty-nine thousand ($39,000) dollars of 
common stock of said Central Clay Product Company ; the seventeen thou- 
sand ($17,000) dollars so advanced by us to be repaid to us, with six per 
cent. Interest from the date of Its deposit with the Columbia Finance and 
Trust Company, four months after said date, with the privilège on the part 
of the makers and indorsers of said note to extend the time of payment an 
additional four months; it beîng understood and agreed that said seventeen 
thousand ($17,000) dollars so deposited with the trust company shall be 
used for improvements to the property of the Central Clay Product Com- 
pany at Cloverport, Ky., and to be paid out by the trust company only upon 
the joint check of the Central Clay Product Company by its président, aecom- 
panied by the certiflcates of the engineer in charge of the improvements of 
said property that the work or material for which the money is wanted lias 
been done or furnished; It being further understood that for our compen- 
sation said seventeen thousand ($17,000) dollars as above, we are to be 
paid ten thousand ($10,000) dollars par value of the preferred stock and ten 
thousand ($10,000) dollars par value of the common stock of the Central 
Clay Product Company out of its total issue of one hundred and thirty thousand 
($130,000) dollars of stock and cash to the amount of four per cent, of the 
amount of money so furnished by us. It ls a condition précèdent to this 
agreement that Bodley, Baskin & Morancy, attorneys, shall file with the 
trustée under the mortgage a certificate or ab.=traet to the effect that the 
title to the mortgaged property ts good and the bonds were legally issued. 

"This proposition ls based upon a proposai this day made to us by Mr. 
George C. Patton relative to the proposition herein set out This is in lieu 
of our proposition of July 3rd, 1002. 

"Signed in trlplicate. 

"[Signed] Oscar Fenley. 

"[Signed] Attilla Cox, 

"By L. W. Butts, Atty. in Fact 

"The above proposition accepted this Angust 19th, 1902. 

"R. J. Purcell. 

"The Perfect Combustion Co. of America, 
"By R. J. Purcell, Vice Président. 

"It ls understood and agreed by ail parties nereto that out of the $39,000 of 
common stock and $20,000 of preferred stock there shall be issued $5,000 of 
common and $5,000 preferred stock to Attilla Cox, and $5,000 of common and 
$5,000 preferred stock to be issued to Oscar Fenley by Geo C. Patton, ail of 
which stock was issued and delivered at the time of the executioa of thèse 
papers aud the deposit of the money, August 19, 1902. 

"R. J. Purcell, 

"The Perfect Combustion Co. of America» 
"By R. J. Turcell, Vice Président.'» 
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Thereupon the agreement in suit was written upon the back of the 
note already referred to, above the signatures of Purcell, Goodwin, 
and Yarnall, as follows: 

"We liereby agrée in our indorsement of this note to promptly pay sanie, 
according to the ternis of agreement with Messrs. Cox and Fenley, a copy 
of which is attached." 

The Columbia Finance Company thereupon advanced $17,000, Iess 
4 per cent., upon the faith of the note in the condition just described, 
and this money was afterwards applied to the purposes and in the 
manner specified in the agreement that is referred to by the writing on 
the back of the note. The maker, the Perfect Combustion Company 
of America, having failed to pay the note, a joint suit was brought 
against the three défendants in the présent action upon the writing to 
which their naines appear to be signed upon the back of the primary 
obligation. 

This obligation, having been drawn to the order of the Columbia 
Finance & Trust Company, and having never been indorsed by the 
payée, it is évident that when Purcell, Goodwin, and Yarnall put their 
names upon the back of the instrument they became what is known 
in the law of commercial paper as "irregular indorsers." The liability 
assumed by such an indorser differs in différent jurisdictions, but as 
Yarnall's liability is asserted by the plaintiff to be fixed by the law 
of the fédéral tribunals, I shall consider it from that point of view. 
The suit is brought against the défendants jointly, on the theory that 
they are joint guarantors, their status, so it is said, having been 
thus determîned by décisions of the Suprême Court. That an ir- 
regular or anomalous indorser will be held by the courts of the Uni- 
ted States to the liability either of a joint maker or of a guarantor 
is undoubtedly true. The leading case upon the subject is Good v. 
Martin, 95 U. S. 90, 24 L. Ed. 341, in which Mr. Justice Clifford, 
speaking for the court, lays down three rules for determining the 
liability of a man who puts his name upon the back of a promissory 
note before it has been indorsed by the payée. His language is 
as follows: 

"(1) If ne put his naine in blank on the back of the note at the time it 
was made and before it was indorsed by the payée, to give the maker crédit 
witb the payée, or if lie participated in tne considération of the note, lie 
nrast be eonsidered as a joint maker of the note. Schneider v. Sehiffman, 20 
Mo. 57J ; Irish v. Cutter, 31 Me. 53G. 

"(2) Iîeasonable doubt of the correctness of that rule cannot be enter- 
tained ; but if his indorsement was subséquent to the making of the note and 
to the delivery of the saine to take effect, and be put his name there at the 
request of the maker, pursuant to a contract of the maker with the payée for 
further indulgence or forbearance, lie can only be held as guarantor, wbicli 
can only be done wbere there is légal proof of considération for the promise, 
unless It be shown that lie was eonnected with the ineeption of the note. 

"(3) But if the note was intended for discount, and lie put his name on the 
back of the note with the understanding of ail tlie parties that his indorse- 
ment would be inoperative until the instrument was indorsed by the payée, lie 
would then be liable only as a second indorser, in the commercial sensé, and 
as such would clearly be entitled to the privilèges which belong to such an 
indorser." 
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With the second and third of thèse rules vve hâve nothing to do 
in the présent case, because there is no évidence to call for their ap- 
plication, but the first rule appears to be applicable, and reqnircs the 
court to consider Yarnall as a joint maker with the Perfcct Combus- 
tion Company, and perliaps with Purcell and Goodwin also. If this 
be so, there is at least one fatal objection to the plaintiff's claim. 
Putting aside the question whether the proper défendants hâve ail 
been sued upon the joint contract, the substantial and insuperable dif- 
ficulty remains that the contract upon which Yarnall is sued is not 
:he contract by which he became bound. If, by opération of law, he 
became a joint maker when he indorsed the note before delivery, no 
one without his consent could substitute the contract of guaranty on 
which it is now proposed to hold him, and writing a contract of 
guaranty above his name was either a void act, or was an attempted 
altération of his real contract, that relieved him from liability. 

And, in my opinion, the position of the plaintif? is not improved by 
holding that Purcell, Goodwin, and Yarnall were joint guarantors, and 
that any holder of the note might write a contract of guaranty 
above their names. I agrée that whatever contract is im- 
plied by an indorsement may be lawfully written out in visible words, 
but I do not agrée that the contract in suit goes no further than the 
contract implied by the law. On the contrary, it undertakes to bind 
the indorsers according to the ternis of the writing that bears date on 
July 5th, and this writing adds several terms to the note. It need not 
be argued that Yarnall could not be bound by a contract of guaranty 
to which he did not expressly agrée, or to which the law does not 
imply his assent. 

Judgment may be entered in his favor upon the reserved point. 



UNITED STATES v. SIMON. 

(District Court, W. D. Washington, N. D. June 1, 1906.) 

No. 3,253. 

BANKEUPTCY— PEOOF OF CLAIMS— WlTNESSES— EXAMINATTON UNDEB OATH. 

Bankr. Aet July 1, 1808, c. 541. § 2 [II. S. Comp. St. 1901, p. 3420], pro- 
vides for the allowanee of claims against bankrupt estâtes, the déter- 
mination of ail controversies relating thereto. and authorizes the bank- 
ruptcy courts and its ofiicers to enforre obédience by l)ankrupts of ail 
lawful orders by fine or imprisonment. Section 7 (page 3425) requires 
the bankrupt to submit to an examination at the first meeting of bis cred- 
itors and at such other finies as the court shall order, and section 20 
(page 3430) déclares that oaths required hy the act, except on hearings 
in court, may be administered by référées. Section 21 (page 3430) pro- 
vides that a court of hankruptcy, on application of any oflicer, bankrupt. 
or creditor, by order may require any designated person, including the 
bankrupt, who is a compétent witness under the laws of the state, to 
appear in court or before a référée to oe examinée! coueerning the bank- 
rupt's property, and section 29 (page 3433) provides a punlshment of im- 
prisonnient for the making of a false oath or aecount in, or in relation 
to, a hankruptcy proceeding. Section 38 (page 3435) confers on référées 
power to admfnister oaths and examine persons as witnesses, and sec- 
tion 57 (page 3443) provides for proof of claims. Held, that such sec- 
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tions authorize a référée in bankruptcv to administer an oatli to a wit- 
ness, ineluding the bankrupt. appearing either vcluntarily or by com- 
pulsory process, and testifying ni support oï daims filed against the 
bankrupt's estate. 

2. WlTNESSES — PRIVILEGE — IMMUNITE STATUTES — CONSTRUCTION — EXAMINA - 

nos of Bankrupt — Perjury. 

Bankr. Aet July 1, 1808, c. 541, $ 7 [U. S. Comp. St. 1901, p. 34251, re- 
quiring a bankrupt to submlt to an examination concerning his business 
at the first meeting of his creditors, ami providing tliat no testimony given 
by liim shall be offered in évidence against h Un in any eriminal pro- 
ceeding, does not proliibit the use of a bankrupt's testimony given in any 
case, but applies only to testimony given by a bankrupt in his own bank- 
ruptcy case, and confines the prohibition to the use of such testimony 
against him in eriminal proceedings. 

3. Same. 

Uuder Bankr. Act July 1, 1898. c. 541, § 7 [U. S. Comp. St. 1901, p. 3425], 
providing that no testimony given by a bankrupt shall be offered in évi- 
dence against him in any eriminal proceeding, a bankrupt cannot be eon- 
victed of perjury for false testimony given by him in support of a claim 
filed against his estate in bankruptcy. 

Indictment of a bankrupt for perjury committed in giving testimony 
under oath before a référée in support of contested claims against 
his bankrupt estate. Demurrer to the indictment sustained. 

Jesse A. Frye, U. S. Atty. 

Richard Saxe Jones and William H. Brinker, for défendant. 

Gray & Stern, amicus curiae. 

HANFORD, District Judge. By the indictment the défendant is 
accused of the crime of perjury, committed by giving false testimony 
under oath in support of claims against his estate (he being a bank- 
rupt) before a référée in the investigation of the claims referred to. 
The défendant on being arraigned demurred to the indictment, specify- 
ing three grounds, the first of which is that the charge of perjury 
cannot be predicated upon false testimonv in bankruptcy proceedings, 
under the act of July 1, 1898, c. 541 [U. S. Comp. St. 1901, p. 3418], 
for the reason that there is no law of the United States authorizing 
a witness or the bankrupt to be sworn in a court of bankruptcy to 
give testimony in proof of a creditor's claim, and without such a 
law false testimony under oath does not constitute a crime against the 
United States. 

1. I do not agrée with the defendant's counsel in their contention 
that the bankruptcy law lias failed to confer power upon the courts 
to examine witnesses under oath in order to ascertain the facts upon 
which the validity of claims of creditors must be determined. 

The second section of the act enumerates certain powers conferred 
upon the bankruptcy courts, ineluding power to — 

"AUow claims, disallow claims, re-consider allowed or disallowed claims, 
and allow or disallow them against bankrupt estâtes ; * * * cause the 
estâtes of bankrupts to be collected, reduced to money and distributed, and 
détermine controversies in relation thereto except as herein otberwise pro- 
vided ; * * * enforce obédience by bankrupts, officers, and other persons 
to ail lawful orders, by fine or imprisonment or fine and imprisonment." 
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The seventh section provides that the bankrupt shall— 
"TVlien présent at the first meeting of his oreditors, and at suc-li otlior finies 
as the court shall order, submit to au ex-unhmtion crmeerning the eonduct- 
ing of bis business, tbe cause of his bankruptcy, bis dealings witu bis eredit- 
oi's and other persons, the amount, kind, and vvbereabouts of bis property, 
and. in addition, ail matters affecting the administration and settlement of his 
estate; but no testimony given by him shall be offered in évidence against 
hini in any eriminal proceediug." 

The twentieth section provides that: 

"Oaths required by this act, except upon hearings in court, may be admln- 
isterert by référées; * * * any person conseientiously opposed to taking 
an oath may, in lieu thereof, afflrm. Any pjrson wlio shall uffirni falsely shall 
be punished as for the making of a false oath." 

The twenty-first section provides that: 

"A court of bankruptcy may, upon application of any officer, bankrupt, or 
creditor, by order require any designated person, including i.he bankrupt, who 
is a compétent witness imder the laws of the state in which the proceedings 
are pending, to appear in court or before a référée or the judge of any state 
court, to be examined concerning the acts, conduet or property of a bankrupt 
whose estate is in process of administration uuder this act." 

The twenty-second section authorizes courts of bankruptcy — 
"To refer bankruptcy proceedings generally to référées or specially with 
only limited authority to act in the premises or to consider and report upon 
specified issues." 

The twenty-ninth section provides that: 

"A person shall be punished, by impriscnment for a period not to exceed 
two years upon conviction of the offense of having knowingly * * * made 
a false oath or account in, or in relation to, any proceediug in bankruptcy." 

Section 38 provides that : 

"Référées respective]}' are invested with juridiction * * * to exercise 
the powers vested in courts of bankruptcy for the administering of oaths to 
and the examination of persons as witnesses and for requin ng the production 
of documents in proceedings before them ; except the power of commitment." 

Section 57 provides that: 

"Proof of claims shall cousist of a statemcnt under oath, in writing, signed 
by a créditer, setting forth the daim, the considération therefor. and whother 
any, if so, wliat payments bave been made thereon, and that the sum claimed 
is justly owing from the bankrupt to the créditer * * * Claims which 
hâve been allowed may be re-consklered for cause and re-allowed or rejeeted 
in whole or in part, according to the equities of the case, before but not after 
the estate has been closed." 

By the foregoing provisions of the bankruptcy law, it appears to 
be plain that bankruptcy proceedings are to be conducted judicially, 
and according to the gênerai course of procédure in courts, and there 
is no doubt in my mind that this law does expressly authorize an 
oath to be administered by a référée in bankruptcy to a witness ap- 
pearing voluntarily or under compulsory process to give testimony in 
support of claims presented by alleged creditors, and I hold that the 
indictment is not obnoxious to a demurrer upon the first of the 
grounds assigned. 
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2. The second objection to the indictment is upon the ground that 
perjury cannot be assigned upon the alleged false testimony given by 
the défendant before the référée, for the reason that said testimrmy 
was not material or relevant to any issue then being tried. This 
objection appears to me to be without merit, and no argument has 
been made in support of the same, save the bare assertion of counsel 
that the testimony "could not be material." 

3. The third ground upon which the demurrer attacks the indict- 
ment is that the law grants complète immunity to a bankrupt from 
prosecution for the crime of perjury committed in giving testimony 
in any proceeding relating to the administration of his bankrupt es- 
tate. This contention is based upon the gênerai and comprehensive 
provision contained in the ninth subdivision of section 7 of the bank- 
ruptcy act, above quoted. The statute is mandatory and absolute; 
that is to say, without any qualifying phrase or exception, it déclares 
that no testimony given by a bankrupt shall be offered in évidence 
against him in any criminal proceeding. Of course, this provision of 
the statute must not be enlarged by a literal reading, so as to prohibit 
the use of a bankrupt's testimony given in any case; the only limita- 
tions, however, consistent with the words, will merely restrict the ap- 
plication of this clause to testimony given by a bankrupt in his own 
bankruptcy case, and to the use of such testimony against him in crimi- 
nal proceedings. There is manifestly a purpose in this section to either 
coerce or induce a bankrupt to make a full disclosure of ail knowledge 
and information which he may hâve, and which may be serviceable 
in securing to his creditors ail of their rights, and in the due ad- 
ministration of his estate. The Suprême Court, however, in the case 
of Burrell v. Montana, 194 U. S. 572, 24 Sup. Ct. 787, 48 L. Ed. 
1122, has determined that this statute does not grant immunity to 
a bankrupt from prosecution for any criminal offense committed by 
him and revealed by his testimony in his bankruptcy proceedings, and 
by the rule given in the case of Counselman v. Hitchcock, 142 U. S. 
547, 12 Sup. Ct. 195, 35 L. Ed. 1110, this failure to provide com- 
plète immunity deprives the statute of ail virtue as a coercive law, 
because a person cannot be compelled to answer incriminating ques- 
tions by any exertion of judicial power, under a statute which does 
not fully protect him from being prosecuted as a criminal for any 
act which may be proved or detected by the use of his testimony. The 
décision in Burrell v. Montana establishes another proposition, viz. : 
Unless the bankrupt claims the protection of the provision in section 
seven (9) by objecting to the introduction of testimony given by him 
in his bankruptcy proceedings, such testimony may be used in a 
criminal prosecution against him. The converse of that proposition 
— viz., it would be réversible error for any court to admit testimony 
given by a bankrupt in his bankruptcy proceedings in a criminal pro- 
ceeding against him if he interposed a timely objection to such évi- 
dence — must be true. Therefore, if the court should overrule this 
demurrer, and, upon a plea of not guilty being entered, should bring 
the défendant to trial, it would be obliged to sustain his objection 
to any évidence offered, tending to prove that he did in the nro- 
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ceedings before the refereè give the testimony alleged in the indict- 
ment, and refuse to permit the government to prove that such testi- 
mony was given, and then, for lack of proof to sustain the charge in 
the indictment, the court would be obliged to instruct the jury to 
render a verdict of not guilty. This would be the necessary resuit, 
unless the défendant should waive his right to object to the introduc- 
tion of the testimony essential to prove the case against him, because 
the testimony given before the référée is the foundation of the case, 
and must necessarily be proved in order to prove that perjury was 
committed. 

I consider that it is idle to imagine that the défendant will not 
persist, until the final détermination of this case, in asserting ail the 
rights which the law gives him, and that it is beneath the dignity of 
the government of the United States to prosecute a case in the vain 
hope of obtaining a conviction by the defendant's consent, or by a 
waiver of his légal rights. This demurrer is notice to the court that 
the défendant will not assist the government to send him to a pen- 
itentiary by waiving a valid objection to the vital part of the gov- 
ernment's case, for if he believed that he could vindicate himself he 
would not hâve adopted means to avoid the only good opportunity 
to confront his accusers. 

In the written argument in support of the indictment, submitted by 
Iearned counsel as amicus curise, the court is nrged to construe the last 
clause of section seven (9) of the bankruptcy law as a "reaffirmation 
of section 860 of the United States Revised Statutes," making it 
especially applicable to bankruptcy proceedings; the effect of such 
construction being to add to the clause of section seven (9) the pro- 
viso at the end of section 860, Rev. St. [U. S. Comp. St. 1901, p. 661], 
which reads as follows : 

"Provided, that this section shall not exempt any party ot wïtness, from 
prosecution and punishment for perjury committed in discovering or testify- 
ing as aforesaid." 

The argument in support of this contention being that it is simply 
an outrage upon justice to permit a bankrupt to actively participate in 
an attempt to commit a fraud upon his creditors, by giving perjured 
testimony in support of fictitious claims, and by a literal construction 
of the statute shield him from the conséquences to which others who 
commit the crime of perjury are exposed. This argument should hâve 
convincing force if addressed to the Législative branch of the govern- 
ment, but addressed to a court it is nothing else than a temptation to 
overstep the line marking the limit of judicial power. The omission 
of the proviso annexed to section 860, Rev. St. U. S., and of any 
words of équivalent import, naturally suggests the inquiry, why the 
omission? If it was intentional, then necessarily Congress did not 
create an exception to the prohibition of the use of a bankrupt's testi- 
mony, and if it may be regarded as an inadvertent omission, still there 
is no exception created by Congress, and the court is not authorized 
to revise the statutes and amend them by ingrafting exceptions and 
provisos either to correct supposed inadvertent errors or to overrule 
the will of the législative branch of the government. The rule on 
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this subject has beeft tersely expressed by Mr. Justice Davis in this 
axiom: "There is no authority to import a word into a statute in 
order to change its meaning." Newhall v. Sanger, 92 U. S. 765, 23 
L. Ed. 769. 

The décision of the Suprême Court in Burrell v. Montana in effect 
overrules Mackel v. Rochester, 102 Fed. 314, 42 C. C. A. 427, and 
agrées with the décision of ludge McDowell in U. S. v. Goldstein 
(D. C.) 132 Fed. 789, on the point that section seven (9) of the 
bankruptcy act does not deprive a hankrupt of his constitutional priv- 
ilège of refusing to answer a question, if the answer may tend to 
incriminate him, by showing that he had committed an offense defined 
by the act. 

In the Marx Case (D. C.) 102 Fed. 676, Judge Evans overruled an 
objection to the discharge of a bankrupt on the ground that he had 
made false statements in his examination, and for the reason that 
in his opinion the crime of perjury committed by a bankrupt in the 
course of his examination, pursuant to section seven (9), is not 
punishable. See In re Logan (D. C.) 102 Fed. 876. Other courts 
hâve disapproved this décision, but they hâve not attempted to show 
that perjury by a bankrupt, committed in giving testimony in the 
proceedings in his case, mav be punished. See In re Dow (D. C.) 
105 Fed. 889; In re Goodale (D. C.) 109 Fed. 783; In re Gaylord, 
112 Fed. 668, 50 C. C. A. 415; In re Leslie (D. C.) 119 Fed. 406. 

The most forcible expression cencerning the meaning and effect 
of the last clause of section seven (9) of the bankruptcy law found 
in the above list of cases is by Judge Ray in 119 Fed., at page 409, 
as follows : 

"This last clause was not written into the law as an encouragement to, or 
as a premium on, perjury. Nor was it placed there to license the bankrupt 
as a liar in the proceei.lin.ss, and pratect him from the conséquences of his 
misstatements when he cornes to apply for his discharge. The ev'dence can- 
not be used against him in any criminal proceeding. This is ail." 

This excerpt from Judge Ray 's opinion contains two propositions. 
The first strongly combats Judge Evans' conclusion; the second fairly 
concèdes his premises, and is a simple déclaration that the law means 
exactly what its words import, and nothing else. That identical idea 
is controlling in this case. 

It is my conclusion that, although the statute does not, in terms, 
grant immunity from prosecution, it does create an obstacle equally 
effective to prevent a conviction of the défendant. 

Demuwer sustained. 
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BAUERSMITH v. EXTREME GOLD MIN. & MILL. CO. 

(Circuit Court, W. D. Pennsylvania. June 20, 1006.) 

No. 29. 

1. Corporations — Unauthorized Contract by Officeb — Ratification bt Ac- 

ceptance of benefits. 

Plaintiff entered into a written contract witli the secretary of défend- 
ant corporation, made in its name, by which lie agreed to undertake tlie 
sale of its stock on commission. The secretary was without authority to 
make such contract, but the offieers and directors were aware that plain- 
tiff was holding himself out as the company's agent, and assuming to act 
for it in making sales, and, in addition to their knowledge of sales made 
and attempted to be made by him, they aecepted by formai resolution a 
proposition secured by him for the purchase of a large block of stock. Held, 
that such acceptance was a ratification of the contract, wbether or not 
they knew its terms, which they could not afterwards avoid by an attempt- 
ed répudiation, and which entitled plaintiff to the stipulated commission 
on the sale. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
1713, 1714.] 

2. Brokers — Commission on Sale of Stocks — -Acq-uiescence in Réduction of 

Amount of Sat,e. 

Where a broker made a contract on behalf of a corporation for a sale 
of its stock, on which ne was to receive a commission, but on account 
of difficulty in collecting the price a compromise was made with the pur- 
chaser, by which ne took and paid for a smaller amount, in which the 
broker took part, and to which he did not at the time object, he was en- 
titled to commission only on the amount of the actual sale. 

On Rule for Judgment in Favor of Défendant Non Obstante Vere- 
dicto on Reserved Point. Also rule for new trial. 

H. J. McAllister and E. L. Grantham, for the rules. 
William M. Hall, for plaintiff. 

ARCHBALD, District Judge* The plaintiff, a Pittsburg broker, 
sues to recover commissions on the sale of certain stock of the de- 
fendant company. There was a verdict in his favor, which was taken 
subject to the point reserved whether there was any évidence on which 
he was entitled to recover, and the défendants now move for judgment 
non obstante veredicto upon it. The action is based on an agreement in 
writing, which was executed in the name and on behalf of the défend- 
ant company by W. H. Chambers, its secretary, by whom the arrange- 
ment with the plaintiff was made. That Dr. Chambers had no author- 
ity to enter into the agreement is practically conceded, he himself 
so testifying, as well as the other directors, and the by-laws also stand- 
ing in the way. It is claimed, however, that the agreement was subse- 
quently ratified, the company acting upon and accepting benefits under 
it, and it is on this that the right of the plaintiff to recover dépends. 

The Extrême Gold Mining & Milling Company is a South Dakota 
corporation, but its affairs at the time of this transaction were in the 
hands of parties residing in the vicinity of Pittsburg ; Dr. J. Y. Scott 
being président, W. J. Andrews, treasurer, Dr. Chambers, secretary, 

*Specïally assigned. 



'96 140 FEDERAL REPORTEE. 

and E. R. McClure, a director. That ail of thèse gentlemen knew at 
an early day that the plaintiff was engaged in trying to make sale of the 
company's stock, there can be no question. Kot only was the name of 
the company put up on the door of his office in Pittsburg, which they 
are shown to hâve visited, but letterheads were printed, and an elab- 
orate prospectus got up and copyrighted, on which his name was 
prominently displayed as fiscal agent ; ail of which, sooner or later, 
came under their notice. In the latter part of June, also, soon after the 
agreement was executed, the plaintiff and his assistant, Mr. Hough- 
ton, went to Washington, Pa., where Dr. Scott, the président, lived, and 
obtained from him a letter recommending the stock to a druggist 
whom he knew in Pittsburg, for the purpose of enabling them to make 
sale, if possible, to him; and while it is true that Dr. Scott says he 
thought it was Dr. Chambers' stock that was being sold, this is dis- 
puted, and in the présent considération the évidence favorable to the 
plaintiff must be taken. But, whatever controversy there may be as 
to this transaction, there can be none as to the one following, for on 
August llth the plaintiff, through Houghton, having secured H. C. 
Whitaker, of Wheeling, W. Va., as a prospective purchaser, and hav- 
ing taken him out to South Dakota to see the company's property, a 
proposition was submitted to the company, which was accepted by due 
resolution, to sell him 25,000 shares, at 75 cents a share, for which he 
was to pay $10,000 in cash, and the balance by note to the company at 
one year. To assist in carrying through this sale, an effort was made 
by Dr. Scott, at the instance of the plaintiff, to secure a loan of $10,000 
for Mr. Whitaker at some of the Washington banks, but without suc- 
cess. Soon after this, the plaintiff, having been furnished by Dr. 
Chambers with a certificate of stock made out to Mr. Whitaker, deliv- 
ered it to him on his promise to make the down payment in a few 
days. This he failed to do, and the matter lingered along ; the plaintiff 
by much insistence finally getting two payments of $500 each — one in 
September and the other in October — which he retained on account 
of his commissions. On November 15th, however, by the efforts of 
Dr. Chambers, Mr. Whitaker gave a 10-day note for $10,000, payable 
to the order of the company. This was put in bank for collection, but 
by mistake was sent to Washington, Pa., instead of Wheeling, and 
was there protested for nonpayment ; and, nothing outside of this being 
done by Whitaker to meet it, steps were thereupon taken to enforce 
the purchase. After consultation between the plaintiff and the officers 
of the company, an attorney was employed at Wheeling, and one or 
more interviews had with Mr. Whitaker there, at which he finally pro- 
posed that his subscription for 25,000 shares should be canceled, and 
that in place of it he would pay $10,000 in cash, and take a correspond- 
ingly reduced amount of stock, which was agreed to. In accordance with 
this arrangement, after deducting the $1,000 paid to the plaintiff, he 
gave a draft for S9,000, surrendered the certificate for 25,000 shares 
which he had received, and took a new one for 13,333}^ ; the com- 
pany, through Dr. Chambers, executing a release under seal for the 
balance. The plaintiff testifies that he did not agrée to let Whitaker 
off in this way, on the strength of which he lias claimed, and the 
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jury hâve allowed him, full commissions, as though the sale had 
gone througli for the 25.000 shares. There was évidence, also, that, 
upon being appealed to by the plaintifï by long distance téléphone, 
when the negotiations for a settlement with Whitaker were in prog- 
ress, Dr. Scott declared that Dr. Chambers was not authorized to 
take anything less than the full amount, and that the company pro- 
posed to hold to the deal as it had been originally made. The settle- 
ment with Whitaker was December 21, 11)04. Soon after that, Dr. 
Chambers says, he went to Washington to turn over the money, and 
hâve the stock which he had delivered reimbursed to him out of the 
stock in the treasury, but that the company refused to accède to this. 
Dr. Scott says that the deal fell through, and that no money was brought 
in, and no request made for a certificate. There is évidence outside of 
both that Dr. Chambers held on to the $9,000 with the idea of getting 
the benefit of the transaction for himself and making it his own, 
and that the other directors took umbrage at this, feeling that he was 
not treating the company right in doing so. It was about this time 
that the plaintifï had a talk with Dr. Scott, in which, for the first time, 
he informed him that his commissions were to be 25 per cent.; Dr. 
Scott, in reply, stating that those which the company were allowing 
would warrant paying him as much as 37J/. , in conformity with which, 
he, McClure, and Andrews, acting on behalf of the company, by 
letter of January 14, 1905, put a block of 50,000 shares of treasury 
stock in the plaintifï's hands to dispose of on thèse terms. In ad- 
dition to the sale to Whitaker, as w r ell as several other unsuccessful 
efforts with others, which the directors, one or more, knew about, the 
plaintifï efïected a fur f her s^le in Seotember. 1904, of r;()6% shares 
to a man named Dietrich in Philadelphia for $500. For this two notes 
of $250 each were given, made payable to the company, which were 
turned over to Dr. Chambers as secretary, and subsequently paid. The 
stock to complète this transaction, the same as in the sale to Whitaker, 
was supplied by Dr. Chambers ; being transferred, as shown by the 
stock certificate book, from the shares standing in his individual 
name. 

This brings us to the resolution of February 10, 1905, on which 
both parties in a measure rely. By the minutes of a meeting of the 
directors of the défendant company of that day, it appears that Dr. 
Chambers made two alternative propositions, based upon the trans- 
actions detailed above, in substance as follows : Reciting that, having 
undertaken the sale of treasury stock, he had expended large suras 
in advertising the property, in taking parties to investigate it, and in 
securing prospective purchasers, and for the purpose of efïecting 
sales had contracted with the plaintifï in the name of the company ; 
being compelled, however, by reason of the latter's unfaithfulness, 
to advance various sums, and $1,000 having been received and kept 
by the plaintifï out of the proceeds of a sale, of which a settle- 
ment and compromise had been cffected by the delivery of 14,000 
shares of his own individual stock, he thcreupon proposed : (1) That 
the company reimburse him for ail expenses incurred in the premises, 
assuming the attendant obligations, and holding him harmless as agent 
146 F.— 7 
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of the company, and recognizing and ratifying the contracts which he 
had made in its behalf; or (2) allowing him to make such contracts 
and obligations his own, issuing his own individual stock, as he had 
done, and receiving the proceeds, and assuming the responsibility 
therefor, he agreed to effect, if possible, a sale of treasury stock of 
the company to the amount of 14,000 shares, upon the same terms 
and conditions as contemplated in the sale undertaken as before men- 
tioned; upon the acceptance of which proposition he further agreed 
to hold the company harmless f rom ail expenses, liability, damage, 
claim, or demand, by reason of the dealings referred to. The second 
of thèse propositions was accepted; the following resolution being 
passed : Reciting that in his attempted sale of treasury stock Dr. 
Chambers had incurred large and extraordinary expenses, and to 
save himself from heavy financial loss had made a compromise and 
settlement of the same by a delivery of his own individual stock; that 
no money or proceeds of such sale had been paid or tendered to the 
company, and no treasury stock issued or demandée!, nor any sale 
thereof made, contracted, or consummated in compliance with the 
rules of the company ; that the company did not désire to assume 
any responsibility or liability for or upon such sale or settlement, or 
upon any sales the proceeds of which had not been received by the 
company ; thereupon, expressing confidence in the ability of Dr. 
Chambers to effect a sale of treasury stock such as he suggested, 
and relying upon his undertaking to save the company harmless, it was 
resolved: (1) That the proposition to ratify the attempted sale and 
settlement be rejected, and that ail parties be relieved from any and ail 
liability to the company on account of them; and, further (2) that 
the ofFer to sell 14,000 shares of treasury stock be accepted; Dr. 
Chambers being authorized to bring or défend any action in the name 
of the company which he might deem proper under his obligation 
to protect it. 

This resolution was prepared by counsel, and was evidently in- 
tended to get the benefit of the sales which had been made to Whitaker 
and Dietrich, without being responsible for them ; but in the face 
of the facts, at least as to the Whitaker sale, it was not compétent 
to do so. By due action taken August 11, 1904, the application of 
Mr. Whitaker for 25,000 shares had been accepted, and the sale which 
the plaintiff had solicited was thereby adoptée! and confirmed. It may 
be that this was done without direct knowledge of the existence of 
the writing on which the plaintiff relies, and so without knowledge 
as to the amount of commissions which he was to get, or the pro- 
vision with regard to paying for the printing of prospectuses, letter- 
heads, etc. But it certainly was known by the directors that, in seek- 
ing to effect this and other sales, he was acting for the company on 
authority which proceeded from somewhere, and. in accepting the bene- 
fit of his services, they necessarily committed themselves to the means 
by which thèse services were secured. This is not to impute or pré- 
sume knowledge; it is not that they might or ought to hâve known, 
and are therefore to be held as though they did. Murray v. Nelson 
Lumber Co., 143 Mass. 250, 9 N. E. 634. 'But, having taken advan- 
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tage of what had been done in their behalf, they could not after- 
wards refuse to be bound thereby— a doctrine which is abundantly sus- 
tained by tlie authorities. Wheeler & Wilson Mfg. Co. v. Aughey, 
144 Pa. 398, 22 Atl. 667, 27 Am. St. Rep. 638; Perry v. Simpson 
Waterproof Mfg. Co., 37 Conn. 520; Clément Bane & Co. v. Cloth- 
ing Co., 110 Midi. 458, 68 N. W. 224. As said by Sharswood, 
J., in Mundorff v. Wickersham, 63 Pa. 87, 3 Am. Rep. 531 : 

"ïhus, wbere a party adopts a con tract which was ontercd into without 
authority, lie must, adopt it altofrether. lie cannot ratify the part whieh is 
bénéficiai to liiinself, and reject the remainder ; lie must take the beneflt to be 
derived from the transaction cura onere." 

Or, as declared in Scott v. Middletovvn Railroad, 86 N. Y. 200 : 
"Wliere property bought by the président of a railroad without authority 
was appropriated and used for corporate pnrposes, it amounted to an adop- 
tion and ratification; the directors so using the nmterial being bound to in- 
quire and presumed to know whether it was paid l'or or not. It was not 
essential that they sboidd hâve actual knowledge of the terms of the contract 
of purchase; that, for instance, it was made upon the crédit of the cor- 
poration." 

While, then, in the case in hand, Dr. Chambers may hâve had no 
authority to bind the company by a written agreement with the plain- 
tiff, as he undertook to do, yet when the board of directors accepted 
the benefit of the plaintiff's services, which were so secured, as they 
did when they adopted the sale which he had negotiated with Whitaker, 
they took upon themselves the obligation to compensate him ac- 
cording to the terms of the agreement under which he acted, whether 
they knew of its existence or not. It is not as though he was acting 
for the purchaser in the transaction, nor as though he were a mère 
volunteer, and it is idle to suggest that it was supposed Dr. Cham- 
bers' stock was being sold. He acted for the company, and the di- 
rectors knew it, and the shares which they agreed to scll were those 
of the company, as the résolution accepting the application conclu- 
sively proves. It was therefore the duty of the directors to inquire 
and know upon what terms he was acting, and to give timely notice 
if they did not propose to be bound thereby. They could not play 
fast and loose with the plaintifï, appropriating his services, and re- 
fusing the compensation stipulated for by which those services were 
obtained. 

It is claimed, however, by the défendants that they got nothing ont 
of the Whitaker sale, and that it was subsequently repudiated and 
annulled. But it is not true that they get no benefit from it, and 
it is not material that it was not carried out to the full extent that 
it had been made. Whether it was or not, the plaintiff's services were 
complète when he secured a responsible purchaser upon terms which 
were agreeable to the company ; and, having once ratified the agree- 
ment with him by accepting the benefit of what he had done, they 
could not throw off the obligation, whether they went on with the 
sale which he had negotiated or not. The fact is, however, that by 
the resolution which was finally adopted, however it may be dis- 
guised, and whatever may seem to be its terms, advantage was taken 
of both the Dietrich and the Whitaker sales, thus unquestionably bind- 
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ing the company, upon the principle already alluded to, even if not 
previously bound. The arrangement speciously entered into with Dr. 
Chambers, by which he apparently undertook the sale of 14,000 shares 
of treasury stock, was a mère form. He never attempted any such 
sale, and it was not expected that he would. This was the exact 
amount of the combined Dietrich and Whitaker sales, as finally con- 
summated, there being 66(1% shares of the one, and 13,333'/$ of 
the other, and ail he did was to turn over the money which had been 
obtained from them, which in fact already belongecî to the company, 
but which he had kept back; being rehnburscd with treasury stock 
for that which he had taken from his owu individual holdings in order 
to consummate thèse sales. That at this time the directors knew of 
the agreement with the plaintiff, which had been entered into by Dr. 
Chambers, there can be no question; direct référence being made to it 
in the resolution. In thus taking advantage, mediatcly or imme- 
diately, of the plaintiff's labors, they acted with knowledge, if that 
be necessary where there has been an acceptance of benefit ; so that, 
even upon that basis, complète liability was made out. There was 
abundant évidence, therefore, as this review of it will show, to sus- 
tain the verdict, and the rule for judgment notwithstanding it must 
be discharged. 

In one respect, however, the verdict is not to my satisfaction. It 
allows the plaintiff commissions, as though the sale to Whitaker was 
carried through for the whole 25,000 shares. No doubt, in a measure, 
thèse commissions were earned when Mr. Whitaker was secured as 
a purchaser for that amount upon terms which were acceptable to 
the company. But difficulty was experienced in enforcing the sale, 
as we hâve seen, to which the plaintiff himself contributed when he 
delivered the stock without getting the down payment which was to 
hâve been made. At ail events, in the negotiations which followed 
looking to a settlement, the plaintiff directly participated, and while 
he now says that he did not consent to the compromise by which 
the sale was reduced to 13,333% shares, he made no protest at 
the time when he was called upon to speak, which is much more 
significant. It is true that he telephoned to Dr. Scott to see whether 
Dr. Chambers had authority to settle for less than the whole, which 
may seem to lend some countenance to his présent contention, but he 
made no objections in the end, and his only complaint in the trans- 
actions which immediately followed was that Dr. Chambers did not 
turn over to the company the draft which Whitaker had given, so 
that he could get his commissions out of it. Actions speak louder than 
words, and I am therefore constrained to hold that the évidence of 
his assent to the settlement with Whitaker is too positive and con- 
vincing to be disregarded, and that the jury ought not, in the face 
of it, to hâve allowed him commissions to the extent they did. 

The rule for judgment in favor of the défendants non obstante 
veredicto is discharged. The rule for a new trial will also be 
discharged, upon condition that the plaintiff, within 20 days by paper 
filed agrées to remit from the verdict ail over and above the sum of 
$1,710.31 ; or otherwise will be made absolute, and a new trial 
awarded. 
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COOK v. SOUTIIEASTKKX LIME & CEMENT GO. 

(District Court, D. South Carolina. June 14, 1906.) 

Shipping — Damage to Cargo — Dangers of the Ska. 

Where it is shown that a wooden vessel was seaworthy at the inceptïon 
of her voyage, that the cargo was properly stowed and protected, that she 
was properly provided with punips and the saine were properly worked, 
that her hatches were properly «ecured. and that she encountered on her 
voyage heavy seas of unusual violence adéquate to strain her seams and 
cause her to take in an unusual quanti ty of water, damage to her cargo 
therefrom, which it is not sliown could hâve been avoided by the exercise 
of ordinary skill and care, is witliin the exception of "danger? of the sea" 
in the bill of lading. for which she is not liable. 

[Ed. Note. — Losses by périls of the sea, see note to The Dunbritton, 19 
C. C. A. 465; Southerland-Innes Co. v. Thynas, 64 C. C. A. 118.] 

In Admiralty. 

Nathans & Sinkler, for libelants. 

Mordecai & Gadsden and Rutledge & Hagood, for respondent. 

BRAWLEY, District Judge. The libel is for the balance due as 
freight on a cargo of cernent, and the answer admits that the amount 
of freight money is correctly set forth, but claims that there should 
be deducted therefrom an amount covering the damage to the cargo 
and the expense of rehandling it, which would leave nothing due, 
and allèges : 

"That the said schooner, its master and owners, were guilty of négligence 
in that they left the port of New York with her bottom badly calked and in 
an unseaworthy condition, and without ha vins* her decks properly protected 
and calked, in conséquence of which the cément in wood in the lower part of 
the hold was damaged, as well as the cernent in sacks above." 

The schooner sailed from New York November 30, 1905, with a 
cargo of 1,000 barrels and 24,000 sacks of cément, arriving in 
Charleston December 6th. When the cargo was unloaded, it was 
found that 606 barrels and 1,455 sacks had been damaged by water, 
requiring rehandling and sifting, and the net loss proved is 116 
barrels and 319 sacks. 

As it is the primary obligation of the carrier to carry with reason- 
able care, such an unusual damage as is proved in this case raises 
a presumption of fault and puts upon the ship the burden of proving 
that the loss falls within sortie of the exceptions of the bill of lading. 
The only exception in the body of the bill of lading is the "dangers 
of the sea." Further exception is stamped on it by a rubber stamp 
as follows, "Vessels not accountable for leakage, breakage or calking," 
and, as the libelants claim that the damage was due to the "dangers 
of the sea," it is for them to show a sea péril adéquate to cause such 
loss in a seaworthy ship. The testimony shows that the "Mary B. 
Baird" was a schooner about 15 years old ; that, during the fortnight 
preceding the taking on of this cargo, she was in the dry dock in 
New York for recalking and repairs, and was there examined by an 
inspector of the Atlantic Insurance Company, who made a careful 
inspection in behalf of that company, which insured the cargo. This 
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inspector testifies that the ship was in good seaworthy condition. 
One of the port wardens of Charleston, who examined the vessel 
on her arrivai in Charleston, testifies that the hatches were well cov- 
ered, tarpaulin well secnred and battened, and seams well calked and 
cemented; that the cargo was particularly well stowed and clunnaged. 
The barrels were laid in a single fier upon dunnage 10 or 13 iiiches 
in depth, and the sacks were in layers on top of the barrels. Some 
of the damage was undoubtedly caused by water leaking through the 
forward hatch, but there was other damage not so caused. The port 
warden testified to seeing évidences of the lower part of the barrels 
having been wet. The chief witness for respondent testifies that 
some of the barrels were wet both at top and bottom, and bore signs 
of having lain in water; that the barrels were lined with stiff paper; 
and that the damage could not hâve been caused merely by water 
dashing against the outside of the barrels. It is difficult to under- 
stand how so much damage could hâve been caused by the ordinary 
leakage to be expected in rough weather, and from the blowing 
of the water in the rolling of a ship, but what lias been called "the 
perversity of inanimate things" often baffles explanation. 

There is no testimony which contradicts or impeaches that of the 
inspector who examined the ship in New York, and I am bound there- 
fore to hold that the ship was seaworthy when she sailed. The 
testimony of the port warden that the hatches were well secured and 
battened, and seams well calked and cemented on her arrivai in 
this port, is not contradicted, and no fault is alleged or proved as 
to the stowage of the cargo, which he says was rather better than 
the average. The testimony also shows that the ship was well 
provided with pumps, and that the ship was regularly pumped. The 
master, the mate, and a seaman were examined for the libelants. 
They testify that they encountered a strong gale from the northwest 
when they came out of New York, but after that there was no 
storm, but ail of them say that they had very rough weather ail the 
way clown, heavy seas washing across the deck ail the time, and 
the vessel laboring heavily. The mate and seaman both testify that 
it was the roughest passage they had ever had in southern waters. 
The question for décision therefore is whether the rough weather de- 
scribed was one of the ordinary incidents of a sea voyage, or whether 
it is to be considered one of the "dangers of the sea," within the 
exception of the bill of lading. "Périls of the sea" are the exceptions 
in almost ail marine undertakings, and the phrase has been defined in 
innumerable cases. Sometimes it is construed as équivalent to an 
act of God, but it has grown to hâve a wider signification, and the 
expression is generally construed to dénote those accidents at sea 
peculiar to navigation arising from irrésistible forces or overwhelm- 
ing power which do not happen by the intervention of man, and 
cannot be guarded against by the ordinary exertions of human skill 
and prudence. Any loss which might hâve been avoided by the ex- 
ercise of reasonable skill or diligence, at the time when it occurred, 
is not deemed such a loss by the périls of the sea as will exempt 
the carrier from liability; but a loss from the effcct of storms and 
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tempests and straining the ship or causing her to leak, whereby 
damage is done to the goods, may be vvell attributed to the périls of 
the sea, although in one sensé they may be ordinary accidents. It is 
well known, and has been proved in this case, that ail wooden ves- 
sels will leak a little. That does not render them unseaworthy, and 
wherever it is proved, as it has been hère, that a vessel was sea- 
worthy at the inception of her voyage, that her hatches were well 
secured, that her cargo was well stowed, that her pumps were ef- 
ficient and properly worked, that she encountered heavy seas which 
washed across her deck, that she labored heavily, that the rolling 
caused by such heavy seas was calculated to strain her seams and 
cause her to take in water, and that such rolling prevented the pumps 
from discharging the water, I must conclude, upon the authority of 
the decided cases, that the damage must be attributed to "dangers 
of the sea," for which the ship was not liable under the exception 
of the bill of lading. 

In The Warren Adams, 74 Fed. 413, 20 C. C. A. 486, the court 
says : 

"Where a vessel, soon after leaving a port, becomes leaky without stress of 
weather or other adéquate cause of injury. the presumption is that she was 
unsound hefore setting sali. The law will intend a want of seawortliiness, 
beeause no visible or rational cause other t'ian a latent or inhérent defect in 
the vessel can be assigned for the resuit. But where it satisfactorily appears 
that the vessel encountered marine périls, which might well disable a stanch 
and well-manned ship, no such presumption can be invoked." 

In The Ontario (D. C.) 106 Fed. 329, Judge Brown, a very able 
and experienced admiralty judge, reviewing many of the cases, says: 

"Lenks arising in the course of heavy weather to a ship proved by abundant 
testimony to hâve been carefully observed and tested in the parliculars com- 
plained of, and found in ail respects reasonably fit for the voyage, are held to 
be properly attributable to the excepted périls or 'dangers of the sea,' and not 
to unseaworthiness." 

The rolling of the ship, in what ail the witnesses testify to hâve 
been uncommonly rough and heavy seas, with the attendant straining, 
furnishes a sufficient and reasonable explanation of the leaking. 
This rolling would prevent the pumps from exhausting ail the water, 
and the damage from the blowing of the sea water from the hold, 
and from the taking in of water through the hatches, was a damage 
which could not hâve been avoided by the use of ordinary care. No 
human strength could resist, and no human foresight could prevent, 
the opération of thèse éléments. Absolute impregnability to the as- 
saults of the éléments is not the test of seaworthiness. The test is 
whether she was reasonably fit for the contemplated voyage. Nor 
is there any rule which defines with unfailing accuracy the degree of 
violence of winds or waves which constitute a péril of the sea. 
Cross-seas of unusual violence are sometimes so held, and there is 
a case which holds that the blowing of the vessel is a péril of the 
sea. It has been held, too, that the mère rolling of a vessel 
in a cross-sea is not of itself a péril of the sea. It has been also 
held that the term is not to be restricted to damage inflicted by the 
extraordinary violence of the winds and waves. 
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One of the définitions most commonly cited is that the term em- 
braces "ail marine casualties resulting from the violent action of the 
éléments, as distinguished from the natural, silent influence upon the 
fabric of the vessel, casualties which may, and not conséquences which 
must occur"; but the rule deducible from ail the cases examined is 
that, when it is proved that the ship was seaworthy at the inception 
of her voyage, that the cargo was properly stowed and protected, that 
she was properly provided with pumps, and the same were properly 
worked ; that her hatches were duly secured, and that she encountered 
on her voyage heavy seas of unusual violence, adéquate to strain her 
seams and cause her to take in an unusual quantity of water, it is for 
the shipper, under a bill of lading of this character, to show that the 
damage could hâve been avoided by skill and diligence, and, there 
being no such proof in this case, the decree must go for the libelants. 



UNITED STATES v. BOAK FISH CO. 

(Circuit Court, D. Minnesota, Third Division. May 12, 190C.) 

No. 115 (1,735). 

Customs Duties— Measurement— "Quart"— Dey Measure— Foxberries in 
Water. 

As to foxberries in barrels. with water added to act as a cushion. so 
as to prevent crushing. held that, in assnssing the duty "per quart," 
provided in paragraph 202, Tariff Act July 24, 1897, c. 11, § 1, Sclieduie 
G, 30 Stat. 171 [U. S. Comp. St. 1001, p. 1GÔ11, the dutiable quantity 
ehould be ascertained by the use of the dry quart and not the liquid 
quart. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

Charles C. Houpt, U. S. Atty. 
S. C. Olmstead, for importers. 

AMIDON, District Judge. This is an appeal by the United States 
from the décision of the Board of General Appraisers (G. A. 6,080, T. 
D. 26,512), touching an importation of foxberries at the port of St. 
Paul, Minn., by the Boak Fish Company. The berries are imported 
in barrels. After the barrels are filled with the berries, water is added, 
so as to make a cushion between the berries, and prevent them from 
crushing by their own weight in the process of shipment. The func- 
tion of the water is not to chemically change the berry or to act as a 
preservative. It serves no purpose but to protect the berries against 
crushing. Boak et al. v. United States (C. C. A.) 125 Fed. 599. 
At the port of entry the water is first drawn off, and the quantity of 
the berries is then gauged and the number of cubic inches ascertained. 
The berries are dutiable under paragraph 262, Tariff Act July 24, 1897, 
c. 11, § 1, Schedule G, 30 Stat. 171 [U. S. Comp. St. 1901, p. 1651], 
at the rate of one cent a quart. The collecter at St. Paul measured 
them by the liquid quart, which contains 57% cubic inches, whereas 
the importer insisted that they ought to be measured by the quart 
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of dry measure, which contains 67.2 cubic inches. The Board of 
General Appraisers sustained this position of the importer, and re- 
versed the action of the collecter. The government now appeals 
against the décision of tue Board of General Appraisers. 

The statute in no way defines the kind of quart by which the ber- 
ries should be measured, nor is there any other statute of the United 
States prescribing what substances shall be measured by dry measure 
and what by liquid measure. In fact, Congress has failed to establish 
a uniform System of weights and measures, such as it is authorized 
to do under section 8, art. 1, of the Constitution. Those matters 
hâve, in the main, been left to executive practice. In 1830 the Sec- 
retary of the Treasury was directed to cause a comparison to be made 
of the standards of weights and measures in use at the principal cus- 
toms houses. As a resuit of that investigation, large discrepancies 
were disclosed in the weights and measures in use at the différent 
points. Thus, while the Constitution provides that ail duties, imposts, 
and excises shall be uniform throughout the United States, and while 
the statute in that respect was uniform, still in practice a wide diver- 
sity was found. To correct this evil Prof. Ferdinand Hassler, a 
scholarly German scientist and the first superintendent of the coast 
survey, was, by resolution of the Senate, directed to prépare for the 
Treasury Department standards of weights and measures having the 
necessary degree of précision. After some years of investigation, 
such standards were prepared, and copies thereof distributed to the 
several ports of entry. For the purpose of further encouraging uni- 
formity of weights and measures, the Secretary of the Treasury was, 
in 1836, directed to furnish copies of the standards thus prepared to 
ithe Governors of the several states, and in 1881 a similar provision 
was made for the furnishing of copies of the standards to the several 
agricultural collèges. In this way, while the standards hâve failed 
to attain scientific accuracy, they hâve been sufrkient for practical pur- 
poses, and hâve steadily tended to build up uniformity in weights and 
measures. I am not aware of any statute or régulation of the Treas- 
ury Department prescribing what articles shall be measured by the 
standards of dry measure and what by the standards of liquid measure. 
This has evidently been left largely to business expérience. In the 
statutes of the several states, however, spécifie directions may be 
found upon this subject. I cite by way of example the statutes of 
Califomia. Section 3209 of the Political Code adopts as the standards 
for that state the standards furnished by the United States govern- 
ment, and spécifies the contents of each. 

Section 3216 provides : 

"The standard gallon and îts parts are the units or standards of measure 
of eapacity for liquids. t'rom which ail other measures of liquida are de- 
rived and ascertained." 

Section 3218 provides: 

"The standard half bushel is the unit or standard measure of eapacity for 
substances that are not liquids, froni which ail other measures of such sub- 
stances are derived and ascertained." 
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Similar provisions will be found in the statutes of other states. 
Thèse enactments leave no donbt that ail articles except liquids ought 
to be measured by dry measure. The foxberries would, therefore, 
be properly measured by dry measure. In view of the character of 
the article, this would seem to be the only sensible standard to adopt. 
The testimony of several retail grocers in St. Paul was taken by the 
government in this case, from which it appears that only one quart 
measure is used by them in their establishments. The évidence leaves 
it doubtful whether that measure is the dry measure or the liquid 
measure as to its capacity. Such évidence, howéver, is of no practical 
worth in determining the question that is under considération. The 
fact is that in récent times nearly ail articles that we formerly meas- 
ured by the dry measure quart are now put up in boxes or other récept- 
acles in which they are delivered to the purchaser. 

But if the question raised by this appeal were not thus plain, as 
I thirik it is, there is another rule by virtue of which the décision of 
the Board of General Appraisers ought to be affirmed. It is the settled 
rule of the courts that, wherever any ambiguity is left in tariff stat- 
utes, the doubt ought to bè resolved in favor of the importer. Hart- 
ranft v.'Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 1012; 
Twine Co. v. Worthingtôn, 141 U. S. 468, 12 Sup. Ct. 55, 35 L. Ed. 
821. 

The décision of the Board of General Appraisers is therefore af- 
firmed. 



SMITH v. ALEXAlSiDER et al. 

(Circuit Court, D. Rhode Island. June 7, 1906.) 

No. 2,692. 

INJUNCTION— RlGHT TO PRELIMINARY INJUNCTIOX — DOUBTFULNESS OF COURT'S 
JUBISDICTION. 

A suit in a fédéral court against a board of state eommissioners for 
an injunction, the renl purpose of which is to secure the eu'orcement of 
a contract betweeu compiainant and the state, in accordance with the 
interprétation placed thereon by compiainant. the correctness of which 
is denied by défendants, isone in whii'h the jurlsdiction of the court is 
so doubtful under the eleventh constitutional amendment denying juris- 
diction of suits against a state that a preliminary injunction wUl not be 
granted. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 309.] 

In Equity. On motion for preliminary injunction. 

Vincent, Bass & Barnfield and Walter B. Vincent, for compiainant. 
Wm. B. Greenough, Atty. Gen. of Rhode Island, for défendants. 

BROWN, District Judge. I am of the opinion that the complain- 
ant's rights are so doubtful that this court would not be justified in 
granting a preliminary injunction. The contract between the state of 
Rhode Island and the compiainant, relating to the steel structure of a 
bridge upon the site of the présent Rhode Island Stone Bridge, pro- 
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vides, in section 5 of the spécifications, for the loads for winch the 
steel structure shall be designed. Controversy lias arisen over the 
following language : 

"The live or inoving load shall be taken at 100 pounds per square foot of 
area of roadway and sidewalk, in addition to one loaded electri • car in any 
.Dosition on the bridge at tlie saine time. The electric car load shall be taken 
at 80,000 lbs.," etc. 

Plans submitted by the contractor were rejected by the engineer, 
on the ground that they did not conform to thèse requirements. In 
disposing of this pétition, it is not necessary to consider other ob- 
jections made by the engineer. 

The complainant has repeatedly, and in most positive terms, refused 
to accept the engineer's interprétation of the contract. Although the 
contract provides that the engineer shall décide as to the meaning and 
intent of the spécifications, complainant insists upon his own inter- 
prétation of this clause, which is, in substance, that the steel structure 
shall be designed, not to carry the electric car load of 80,000 pounds 
in addition to the live or moving load of 100 pounds per square foot 
of roadway and sidewalk, but to carry either, and not both, of thèse 
loads ; in other words, that the provision is not for combined loads, 
but for alternative loads. The complainant seeks to support his inter- 
prétation of the contract by évidence of an understanding between 
him and one or more of the commissioners and the engineer prior 
to the exécution of the contract, and thereby to explain, control, and 
qualify the language of the contract. It is doubtful whether this 
évidence is of any value from a légal point of view, in view of the 
décisions of the Suprême Court in The Barnstable, 181 U. S. 464, 
472, 21 Sup. Ct. 684, 45 L. Ed. 954, and Seitz v. Brewers' Refriger- 
ating Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 L. Ed. 837. 

Passing this question, there arises the further question whether the 
parties to the contract hâve not, by their own agreement, conferred 
upon the engineer full power to détermine such a question of inter- 
prétation of the spécifications as that which complainant has raised. 

It is not necessary, however, to consider the grounds upon which 
the complainant bases the argument that lie is not bound by the 
interprétation of the engineer, for there is the further and most 
serious objection that this court has no jurisdiction for the reason that 
the suit is, in efïect, a suit against the state of Rhode Island, and 
therefore substantially within the prohibition of the eleventh amend- 
ment to the Constitution of the United States, which déclares that: 

"Tlie judicial power of the United States shall not be construed to extend 
to any suit, in law or equity, commencée! or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjeets of any 
foreign state." 

The gist of the case is the interprétation of a contract between the 
state of Rhode Island and the contractor. It is plain that the state 
of Rhode Island has a substantial interest in the question, what 
shall be the strength of the structure which is to be built by the con- 
tractor? Whether the state is a party is not to be determined by 
the nominal parties to the record, but by the effect of the judgment 
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or dècree which is sought. If this complainant could prevail, the 
engineer would be required to accept plans which in his judgment do 
not conform to the contract between the complainant and the state. 

I am unable to accept the complainant's contention that this bill 
seeks the en forcement by state officers of purely ministerial duties 
imposed by law. The complainant seeks to establish a particular in- 
terprétation of the contract, and to introduce évidence in aid of this 
interprétation. He seeks to enjoin particular acts, on the ground that 
thev constitute a violation of his rights under the contract. It was 
said in Re Ayers, 123 U. S. 443, 503, 8 Sup. Ct. 164, 182, 31 L. Ed. 216 : 

"The défendants as individuals, not being parties to the contract, are not 
capable at law of conmiitting a breach of it. There is no remedy for a breach 
of a contract, actual or apprehended, except upon the contract itself, and 
between those who are by law parties to it." 

See, also, pages 489, 491, 501, 503, of 123 U. S., page 164 of 8 
Sup. Ct., 31 L. Ed. 216. 

The décisions of the Suprême Court upon this subject are numerous. 
On behalf of the défendants, the following cases are cited: In re 
Ayers, 123 U. S. 443, 497-507, 8 Sup. Ct. 164, 31 L. Ed. 216 ; Union 
Trust Co. v. Stearns et al. (C. C.) 119 Eed. 790, 793; Harkrader v. 
Wadlev, 172 U. S. 148, 159, 19 Sup. Ct. 119, 43 L. Ed. 399; Minn. 
v. Hitchcock, 185 U. S. 386, 22 Sup. Ct. 650, 46 L. Ed. 954; Chandler 
v. Dix, 194 U. S. 590, 24 Sup. Ct. 766, 48 L. Ed. 1129; Cunningham 
v. R. R. Co., 109 U. S. 446, 456, 3 Sup. Ct. 292, 27 L. Ed. 992; Pen- 
noyer v. McConnaughy, 140 U. S. 1, 8, 9, 11 Sup. Ct. 699, 35 L. Ed. 
308 ; Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 27 E. Ed. 
448; Antoni v. Greenhow, 107 U. S. 769, 2 Sup. Ct. 91, 27 E. Ed. 
468;.Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct. 608, 29 E. Ed. 
805. The complainant cites especiallv Tindal v. Wesley, 167 U. S. 
204, 17 Sup. Ct. 770, 42 L. Ed. 137; Smyth v. Ames, 169 U. S. 
466, 18 Sup. Ct. 418, 42 L. Ed. 819 ; Davis v. Gray, 16 Wall. 203, 21 
h. Ed. 447 ; Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 
35 L. Ed. 363 ; Board of Liquidation v. McComb, 92 U. S. 531, 23 
L. Ed. 623; Eitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535. 

Having in mind the distinctions drawn in thèse cases between cases 
against state officers to enjoin or compel the performance of purely 
ministerial duties, suits to enjoin action under unconstitutional stat- 
utes, and suits which, though nominally against officers, are held to 
be, in substance, suits against the state, I am strongly inclined to the 
view that the présent case is of the latter class. 

Pétition for a preliminary injunction denied. 
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In re KNOPF. 

Ex parte SANDERS. 

(District Court, D. South Carolina. June 12, 1906.) 

Bankruptcy — Fraudulent Sale op Goods bt Bakkrupt — Recovery by 
Trustée. 

A purchaser of the entire stock of a retail merchant is put iipcn inquiry 
as to the seller' s solvency and motive in selling and will not be protected 
as a bona ride purchaser as against the creditors of the seller in 
bankruptcy where be made no inquiry of the seller, who in fact was 
insolvent and sold for the puvpose of hindering, delaying and do- 
frauding creditors and where the sale was made hurriedly without 
inventory and for a priée «msiderably less than the actual value of the 
goods, even though he had no knowledge of such fraudulent purpose 
and paid for the goods. 

TEd. Note. — For cases in point, see vol. G, Cent. Dig. Bankruptcy, § 
264.] 

In Bankruptcy. Ex parte C. H. Sanders. 

Jacob Gazan and J. A. Willis, for creditors. 
Bâtes & Simms, for Sanders. 
Davis & Best, for bankrupt. 

BRAWLEY, District Jttdge. The opinion filed Mardi 3, 1906 (144 
Fed. 245) upon pétition for review of the fincling of the référée and for 
vacating the order of said référée for the taking possession of the stock 
of merchandise of the bankrupt alleged to hâve been illegally trans- 
ferred to C. H. Sanders, states the facts which in the opinion of the 
court sustain the action of the référée. Eeave was then given to C. H. 
Sanders to set up by an appropriate proceeding his claim of title to said 
stock of merchandise, and his pétition was referred to the référée, who 
has taken testimony offered by Sanders in support of his claim, and the 
case is now before me upon a report of the testimony so taken, and 
argument has been hear.d thereon. 

There is nothing in this testimony that has shaken the conclusions of 
the court heretofore reached that the purpose of Knopf in the disposai 
of his stock of merchandise at the time and in the manner stated was 
to hinder, delay and defraud his creditors. AH the testimony tends to 
confirm the correctness of that conclusion. At the time of the transfer 
to Sanders, September 30, 1905, Knopf was indebted to his creditors 
for merchandise bought for the fall trade in the sum of $6,000 or 
$7,000, and some of the notes were then due and the creditors were be- 
ginning to press him for payment. The money paid by Sanders for the 
stock of merchandise was $3,000. The goods were nearly ail fresh 
stock, bought for the fall trade, and in addition to this stock which San- 
ders bought for 75 per cent, of its cost, ail of the accounts due Knopf 
were transferred to him. No inventory of the stock was taken. The 
transaction was hurriedly made, the offer having been made on Thurs- 
day afternoon, and the transaction concluded Saturday morning. Of 
the money received by Knopf, $1,500 was paid to one Êoadholz, a local 
creditor; about $700 to his brother, J. J. Knopf, and about the same 
amount is alleged to hâve been sent to another brother. The creditors 
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who sold the merchandise in the autumn of 1905 received nothing, and 
Knopf has no other assets from which they can expert to receive any- 
thing. The sale was clearly made for the purpose of hindering and 
delaying thèse creditors, and that purpose has been accomplished. On 
this point there is no room whatever for a doubt, nor is it disputed. 
The only question is whether Sanders is so far a bona fide purchaser 
that his title to the goods is to be protected. That lie has by his con- 
duct enabled Knopf to consummate his scheme of fraud, and that the 
creditors who sold the goods, the title to which is now disputed, will 
receive nothing if the transfer to Sanders is sustained, is not contested. 
The testimony presented by Sanders in support of his claim as a bona 
fide purchaser is that lie was a farmer in the neighborhood of Fairfax, 
in a small way, living upon rented land, and that by his honesty, indus- 
try and economy he had saved about $1,500. The witnesses produced 
ail testify to his good character, and leave no reason to doubt that he 
actually paid the money which he claims to hâve paid for this stock of 
goods, $1,500 of this amount being his own money, and $1,500 borrowed 
from another party for that purpose. Assuming then that the money 
was actually paid and that Sanders had no actual knowledge of or in- 
tentional participation in Knopf's fraudulent purpose with respect to 
his creditors, is he entitled to be protected as a bona fide purchaser? 
It is well settled that a conveyance made for a fraudulent purpose may 
be set aside, and that the fraud of the vendor from whom the vendee 
dérives his title will vitiate it if the vendee has either actual or con- 
structive notice of the fraud, and constructive notice is such a knowl- 
edge of facts as should excite the suspicions of a man of ordinary pru- 
dence, and such as ought to hâve put him upon inquiry as to the reasons 
and motives of the vendor, which inquiry if followed with ordinary dili- 
gence would hâve led to the discovery of the fraudulent intent. 

The case of Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489, cited 
in the former opinion, and the other cases there cited, establish the 
principle that a transfer by a retail merchant of his entire business is 
not a sale in the usual course of trade, that it is prima facie fraudulent, 
and imposes upon the purchaser the active duty of inquiring into the 
vendor's financial situation. In Walbrun v. Babbitt, the court consid- 
ered a transaction very similar to the one under review. In that case 
Mendleson, a retail merchant in a small town, sold his entire stock of 
goods to one Somerfield at 25 per cent, below cost, and Somerfield sold 
the goods to Ritter. There is no question that the money was actually 
paid. The court says : 

"Th's usual aud ordinary course of Meudelson's business was to sell at 
retail a miscellaneous stock of goods common to country stores in a small 
town in the interior of the state of Missouri. It was to conduct a business of 
this character' that the goods were sold to him, and as long as he pursued the 
course of a retailer his creditors could not reach the property disposed of 
by him, even if his purpose at the time was to defraud them, but it is wholly 
a différent thing wheu he sells his entire stock to one or more persons. It is 
an unusual occurrence, out of the ordinary mode of transacting such a busi- 
ness, Is prima facie évidence of fraud, and throws the burden of proof on 
the purchaser to sustain the validity of his purchase." 

The unusual character of the transaction raises a presumption of fraud. 
Knopf being insolvent, the law required an equal distribution of his as- 
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sets among his creditors. By reason of this transaction lie was enabled 
to évade this obligation, and with the money received he has been en- 
abled to make a fraudulent préférence of one creditor, and to pay over 
to his two brothers the balance of the purchase money, so that the 
creditors who sold the goods received nothing. Sanders, who paid the 
money, has enabled him to consummate this fraud, and assuming his 
innocence of any intentional participation in the fraud, it is a familiar 
principle that where one of two innocent parties must suffer. the loss 
should fall upon that one by whose action the in jury was inflicted. 

The testimony shows that Sanders was desirous of embarking in the 
mercantile business, and for that purpose he made a contract with one 
Harter for the purchase of his stock ; that he was to give the cost price 
of said stock, and a careful inventory was made of it. In the purchase 
of Knopf's stock he was to pay only 75 per cent, of the cost, and while 
mère inadequacy of price is not always a sufncient reason for vHating 
a sale, it is sometimes considérée! a badge of fraud. He evidently 
thought that he was making what he called a "good deal" in purchas- 
ing the stock at 75 per cent, of its cost. He was so desjrous of consum- 
mating it that he did not take time to make an inventory. The testi- 
mony is.that Knopf told him that his business was not good; that one 
of his elèrks in another store, to wit, his brother J. J., "was not doing 
exactly right" ; that several notes were due, and that he expected to 
leave Fairfax. There is no testimony to show that Knopf told San- 
ders how much he owed, and Sanders admitted that he did not inquire. 
Sanders testifies that he did inquire of one Terry as to whether Knopf 
owed much money and that Terry told him that he did not know. He 
also says that he inquired of McClendon, who had been Knopf's clerk, 
but McClendon said he did not know how much Knopf owed. He also 
says that he asked Loadholz; Loadholz told him that he did not know 
anything of his debts. The only person of whom Sanders made any in- 
quiry as to Isaac Knopf's financial condition who was in a position 
to know anything about it, was his brother, J. J. Knopf, who told him 
that Isaac was doing well, that he had made money ; but Sanders had 
already been informed by Isaac himself that his business was not good, 
and had been informed of his suspicions of the dishonesty of J. J. 
Knopf. Sanders testifies that he did not believe thèse suspicions were 
well founded, and he took J. J. Knopf in his employaient. He says 
that he did not examine the books of the concern because he was no 
bookkeeper and could not hâve learned anything from them; but he 
could hâve employed some one compétent to examine the books for 
him, and such an inquiry would probably hâve disclosed the fact that 
the goods bought for the fall trade had not been paid for. I am con- 
strained to hold, therefore, upon the authority of the case already cited, 
that the transaction being prima facie fraudulent, Sanders has not shown 
that he made proper inquiry to ascertain Knopf's pecuniary condition ; 
that, in the words of the opinion already cited, he "knew or ought to 
hâve known that a retail dealer in selling out his entire stock was pre- 
sumptively guilty of intending to defraud his creditors" ; that he took 
the hazard of Knopf's insolvency and of the invalidity of his title. It 
is therefore adjudged and decreed that the pétition of Sanders that the 
stock of goods be restored to him be dismissed, and the trustée is di- 
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rected to dispose of the same in the ordinary course of administration 
of the estate of bankrupts and to distribute the proceeds among the 
creditors of Knopf. 

A question was made upon the last hearing as to Sanders' claim to 
hâve returned to him so much of the money proved to hâve been paid 
out of the purchase money on the note to Loadholz. It may be that he 
has some claim of subrogation in the event that the trustée recovers 
from Loadholz, but that question is not now before me. 



SPENCER & CO. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 22, 1906.) 

No. 3,973. 

1. CtTSTOMS DUTIES — CLASSIFICATION — NUTS— APRICOT KERNELS, 

Apricot stones corne vvithin the common définition of "nuts," and apricot 
kernels are dutiable as "nuts * * * n ot specially provided for," under 
paragraph 272, Tariff Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 
172 [U. S. Comp. St. 1901, p. 1652]. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review affirmed the assessment of duty by the 
collector of customs at the port of New York, on the authority of a 
former décision of the Board of General Appraisers, reported as 
G. A. 5,274 (T. D. 24,206). 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for the 
importer s. 

Henry A. Wise, Asst. U. S. Atty. 

WHEELER, District Judge. This importation is of apricot ker- 
nels, which hâve been assessed for duty as shelled almonds at 6 cents 
per pound. under paragraph 269, Act July 24, 1897, c. 11, § 1, 
Schedule G, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1651], agàinst 
a protest, among others, that the duty should be but 1 cent per pound, 
under paragraph 272, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1652], 
which provides for "nuts, of ail kinds, shelled or urrshelled, not 
specially provided for in this act one cent per pound." Almonds are 
in the nut schedule, and thèse kernels that are shelled from apricot 
stones are as well nuts as the méats shelled from the stones of the 
almond are. Both are drupe fruits, and the stones of each seem to 
corne within the common définition of nuts which hâve to be cracked 
to get the kernel. The almonds are nuts specially provided for, and 
the apricot stones or pits, including the kernels, of much less value, 
seem to be nuts not otherwise specially provided for, but left to go in 
the gênerai provision at the much lower rate. 

Décision reversed. 
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GAMBLE v. RURAL INDEPENDENT SCHOOL DIST. OF ALLISON et al. 

RURAL INDEPENDENT SCHOOL DIST. OF ALLISON, 
et al v. GAMBLE. 

(Circuit Court of Appeals, Eigbth Circuit. March 16, 1906.) 

Nos. 2,212, 2,300. 

1. constitutional law— obligation of contracts— negotiable municipal 

Bonds — Rights of Bona Fide Purchaser. 

A bona fide purchaser of negotiable bonds for value before maturity, 
and without notice of any inflrmity therein. is entitled, as an incident to 
his ownership, to transfer tbe title to another, with ail the rights with 
■winch lie is vested ; and sucb right, once acerued, is one of contract, which 
cannot be destroyed or impaired by state législation. 

[Ed. Note. — Bona fide purchasers of municipal bonds, see note to Pick- 
ens Tp. v. Post, 41 C. C. A. 6.] 

2. Same — Iowa Statute. 

In 1888 the Législature of Iowa enacted an amendaient to section 2114 
of Code 1873, by which it was provided that if negotiable paper "has been 
procured by fraud upon the maker uo holder thereof shall reeover thereon 
of the maker a greater sum than he paid therefor with interest and costs." 
Code 1897, § 3070. At the time of such enactment, a negotiable bond issued 
by an Iowa school district having statutory power to issue the same was 
held by an innocent purchaser for value, who, although the bond was 
fraudulently issued, was protected by the récitals therein, and both by 
the law merchant and the state statute entitled to reeover its full face 
value. After its maturity such holder sold and transferred the bond for 
less than its face to complainant, who had knowledge of its fraudulent 
character. Held, that the statute could not affect the right of such holder 
to transfer the bond with ail of her vested rights as an innocent purchaser, 
and that complainant succeeded to sueh rights, and was entitled to reeover 
from the district the full amount of the bond and interest, regardless of 
the sum he paid therefor. 

3. School Districts — Suit et Bondholder of Divided District — Equity 

jurisdiction. 

Under Code Iowa 1873, § 1715, which provides that upon the divi- 
sion of an independent school district the assets and liabilities of the old 
district shall be equitably divided between the new districts, a suit 
by a bondholder of a district which has ceased to exist by reason of 
the subdivision of its territory into new districts, to enforce payment 
by the new districts, is within the equity judisdiction of a fédéral court. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Iowa. 

For opinion below, see 132 Fed. 514. 

Eric A. Burgess (Elbert H. Hubbard, on the briefs), for Gamble. 
E. C. Roach, for Rural Independent School Dist. of Allison and 
others. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This is a proceeding in equity to com- 
pel the défendants to pay their proportionate and équitable share 
of two negotiable bonds, numbered, respectively, 43 and 46, each 
for $1,000, issued by the Independent school district of Riverside, 
their territorial predecessor. Pursuant to the provisions of chapter 
146 F.— 8 
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132 of the 18th General Assembly of Iowa, approved March 25, 1880 
(Laws Iowa, 1880, p. 127), the Independent school district of River- 
side, on February 15, 1882, issued 34 negotiable bonds, payable 10 
years after that date, for the purpose, as stated, of refunding an out- 
standing bonded indebtedness of the school district. The bonds on 
their face, and over the signatures of. the président and secretary 
of the board of directors of the district, contained the récital that 
they were — • 

"Executed and issued Iiy the board of directors of said Independent school 
district in pursuance of and in accordance with chapter 132, Acts of the ISth 
General Assembly of Iowa, in conformity with a resolution of said board of 
directors passed in accordance with said chanter 132 at a meeting thereof held 
the lôth day of February, 1882." 

In 1885 the territory embraced within the Riverside school dis- 
trict was divided into two districts — the Rural Independent school 
district of Allison and the Rural Independent school district of Jack- 
son, the défendants herein. Its assets and most of its liabilities were 
divided between the two new districts, and its existence came to 
an end. At that time the bonds in question were not taken into 
considération, or their payment provided for, because they were re- 
garded void and unenforceable, The contention then was that the 
bonded indebtedness for the refunding of which the bonds in ques- 
tion were issued was fraudulent and void, and that the new issue 
created an indebtedness in excess of the permissible constitutional 
limit of 5 per centum of the value of the taxable property of the dis- 
trict, and was therefore void. Litigation ensued touching the valid- 
itv of refunding bonds, and in the cases of Independent School Dis- 
trict v. Rew, 111 Fed. 1, 49 C. C. A. 198; Fairfield v. Rural Inde- 
pendent School District, 116 Fed. 838, 54 C. C. A. 342; Sal- 
mon v. Rural Independent School District (C. C.) 125 Fed. 235, 
it was settled and declared that the recitation on the face of the 
bonds that they were issued "in pursuance of and in accordance 
with chapter 132, p. 127, Acts of the 18th General Assembly of Iowa," 
would hâve estopped the Riverside district, were it in existence, and 
estops the défendants, as its successors, from asserting as against 
innocent holders of the bonds for value that the district had no 
fundable debt, or that the new bonds created an indebtedness in ex- 
cess of the constitutional limit. One Julia Spafford, in 1883 or 1884, 
purchased bond No. 43 from its former owner, paying its full face 
value therefor. She died in 1890, prior to the maturity of the bond, 
and lier daughter, Mrs. Mason, by bcquest from her mother, became 
owner of the bond, and after its maturity in 1901 sold it to complain- 
ant for the sum of $50. Some facts are disclosed in the record from 
which inferences are attempted to be drawn that Mrs. Spafford, or 
the agent acting for her at the time of the purchase of tins bond, 
had knowledge that it, with other existing indebtedness of the dis- 
trict, exceeded the constitutional limit, but we are unable to find 
the fact to be so; and, after careful considération of the évidence, 
agrée with the conclusion reached by the trial court that she pur- 
chased the bond in good faith, relying upon the récital of conformity 
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to the law found on its face, and without notice of any défense thereto. 
Her daughter took the bond by inheritance, with ail the valuable 
incidents attached to it in her mother's hands. Complainant pur- 
chased bond No. 46 before maturity for its full face value, and with- 
out notice of any défense thereto. 

Section 2114 of the Iowa Code of 1873, which was in force at 
the time of the issue of the bonds in question, provided as follows : 

"The want or failure in wliole or in part of the considération of a written 
contract may be shown as a défense, total or partial, as the case may be, except 
to negotiable paper transferred in good faith and for a valuable considération 
before maturity." 

But in the year 1888 the Législature amended section 2114 by 
adding thereto the following words : 

"Provided that if said paper shall hâve been procured by fraud upon the 
maker thereof, no holder of such paper shall recover thereon of the maker a 
greater sum than he paid therefor with interest and costs." Laws 1888, p. 
129, c. 90. 

Thèse sections appear in the Code of Iowa (1897), as section 
3070, and reads as follows : 

"The want or failure in whole or in part of the considération of a written 
contract may be shown as a défense, total or partial, except to negotiable paper 
transferred in good faith and for a valuable considération before maturity, 
but if such paper has been procured by fraud upon the maker no holder thereof 
shall recover thereon of the maker a greater sum than he paid therefor with 
interest and costs." 

The court below decreed in favor of the complainant on bond No. 
43 the sum of $50, with interest thereon at the rate of 7 per cent, per 
annum from the date complainant acquired it, and on bond No. 46 
the full face value thereof, with interest from its maturity. Both 
sides appeal to this court. 

Complainant contends that he was entitled to the full face value of 
bond No. 43, with accrued interest, and défendants contend that the 
court below, as a court of equity, had no judisdiction of the cause 
because complainant had an adéquate remedy at law, and should hâve 
proceeded by an action at law instead of in equity. Thèse questions 
will be considered in the order mentioned. 

The Riverside school district was estopped, so far as Mrs. Spafïord 
or her daughter was concerned, by the récital on the face of bond No. 
43 from denying its validity, or their right to recover its full face 
value. In their hands the bond was purged of ail infirmity or ille- 
gality. Story on Promissory Notes, § 191, and cases cited. They 
possessed, as an incident to the ownership of the bond, the right of 
free and unembarrassed aliénation on ternis satisfactory to them and 
the purchaser. So far the rights of the parties are not debatable, but 
the question is raised whether complainant, a purchaser of the bond 
from the daughter, takes it impaired in value by reason of his pur- 
chase of it after maturity, or whether he takes it with ail the légal 
incidents or rights possessed by her. 

Story, in his work on Promissory Notes (section 191), after re- 
ferring to the rule of immunity against antécédent frauds enjoyed by 
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an innocent purchaser for value before maturity, and without notice 
of any infirmity, says: 

"The same rule will apply, although the présent holder bas such notice, if 
lie yet dérives a title to the note from a prior bona fide holder for value. 
This doctrine * * * is indispensable to the security and circulation of 
negotiable instruments, and it is founded in tlie inost coniprebensive and libéral 
principles of public policy. No third person could otherwise safely purchase 
any negotiable instrument." 

Daniel, in his first volume of Negotiable Instruments (section 803), 
says : 

"It is to be observed further, that as a gênerai rule the purchaser can never 
bo placed on a worse footing than his transferror, although he himself could 
not in the first instance bave acquired the vantage ground oecupied by such 
transferror. And, therefore, even if he hâve notice that there was fraud in 
the inception of the paper, or that it was lost or stolen, or that the considéra- 
tion lias failed between some anterior parties, or the paper be overdue and 
dishonored, he is, nevertheless entitled to recover, provided his immédiate in- 
dorser was a bona fide holder for value unaffected by any of thèse défenses. 
As soon as the paper cornes into the hands of a holder, unaffected by any de- 
f ect, its character as a negotiable security is established ; and the power of 
transferring it to others, with the same inimunity which attaches in his own 
hands, is incident to his légal right, and necessary to sustain the character and 
value of the instrument as property, and to protect the bona fide holder in its 
enjoyment." 

In Cromwell v. County of Sac, 96 U. S. 51, 59, 24 L. Ed. 681, Mr. 
Justice Field, speaking for the Suprême Court, says: 

"The rule has been too long settled to be questioned now, that whenever ne- 
gotiable paper [and lie was liere speaking of dishonored municipal bonds] has 
passed into the hands of a party, unaffected by previous infirmities, its char- 
acter as an available security is established, and its holder can transfer it to 
others with the like immunity. His own title and right would be impalred if 
any restrictions were placed upon his power of disposition." 

In Wade v. Chicago, S. & St. L. R. Co, 149 U. S. 327, 344, 13 
Sup. Ct. 892, 899, 37 h. Ed. 755, the Suprême Court, after citing 
Cromwell v. County of Sac, and many other cases, says: 

"By the décisive weiglit of authority in this eountry, where negotiable paper 
has been put in circulation, and there is no infirmity or défense between the 
antécédent parties thereto, a purchaser of such securities is entitled to recover 
thereon, as against the maker, the whole amount, irrespective of what he 
might hâve paid therefor." 

In Gunnison County Commissioners v. Rollins, 173 U. S. 255, 275, 
19 Sup. Ct. 390, 397, 43 L,. Ed. 689, affirming Rollins & Sons v. Board 
of Com'rs, 80 Fed. 692, 26 C. C. A. 91, 99, decided by this court, 
it is said: 

"A bona fide holder of commercial paper is entitled to transfer to a third 
party ail the rights with which he is vested, and the title so acquired by his 
indorsee cannot be affected by proof that the indorsee was acquainted with 
the défenses existing against the paper." 

In Rondot v. Rogers Tp., 99 Fed. 202, 213, 39 C. C. A. 462, 473, 
Judge Taft, speaking for the Circuit Court of Appeals for the Sixth 
Circuit, in a case involving the enforcement of municipal bonds and 
coupons, says : 
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"The contention is that one who acquires negotiable paper after its ma- 
turity from one who bought it in good faith before its maturity may not enjoy 
the same immunity from équitable and other défenses as bis transferror. This 
contention cannot be sustained." 

He cites Cromwell v. County of Sac, supra, Scotland Co. v. Hill, 
132 U. S. 107, 10 Sup. Ct. 26, 33 L. Ed. 261, and other cases. 

The case we are now considering is one founded on législation in 
which ample power was conferred to issue bonds pursuant to the pro- 
visions of the act referred to in the bonds, and what we hâve said 
or may say concern bonds of this character only, and can hâve no 
bearing upon the right to recover on bonds where power in the ab- 
stract to issue them did not exist. After Mrs. Spafford acquired bond 
No. 43, the act of 1888 was adopted, limiting the right of recovery on 
bonds "procured by fraud upon the maker," (as that bond, for the pur- 
pose of this case, is conceded to be) to the amount which the holder 
may hâve actually pàid for it, with interest and costs. 

It is contended that because complainant, Gamble, purchased the 
bond in 1901 from the légal successor of Mrs. Spafford for the sum 
of $50, that sum, with interest, is the maximum of his right of re- 
covery in this case. 

We are unable to agrée with this contention. At the time the act 
of 1888 was passed Mrs. Spafford, both by the law merchant and by 
the statute of Iowa of 1873 (section 2114, ante), was the innocent 
holder for value of the bond, had a fixed and vested right of property 
in it, one which entitled her to recover its full face value at maturity, 
or one which she could alienate for a considération based on the ex- 
istence of that valuable right, and one which, in our opinion, she could 
not be, and was not, deprived of by the passage of that act. She or 
her successor in title exercised one of thèse incidental rights in 1901, 
and, probably induced so to do by the doubt which pending litigation 
cast upon her title, she sold it for a small sum. This circumstance, 
however, cannot be allowed to affect the principle invoîved. She con- 
veyed, whether for $50 or $1,000, ail the right she had in the bond, 
and that was, as already seen, the right to recover its full face value. 

If the act of 1888 was intended by the Législature to so retroact 
as to strike down this right, it was clearly an unwarranted and in- 
effective invasion of a vested right — an impairment of the obligation 
of the contract existing between Mrs. Spafford and the Riverside 
school district. Temple v. Hays, Morris (Iowa) 9; Jordan v. Wi- 
mer, 45 Iowa, 65 ; Schmidt v. Holtz, 44 Iowa, 446, 449 ; L,ay v. Wiss- 
man, 36 Iowa, 305 ; Gelpcke v. City of Dubuque, 1 Wall. 176, 17 L,. 
Ed. 520; Countv of Rails v. Douglâss, 105 U. S. 728, 26 L. Ed. 957; 
Green County v. Conners, 109 U. S. 104, 3 Sup. Ct. 69, 27 L,. Ed. 
872. The act of 1888 undoubtedly placed a restriction upon the ex- 
ercise of an existing right of aliénation, made it less valuable, because 
it eut down one of its most valuable incidents, and if, as said by Mr. 
Justice Field in Cromwell v. County of Sac, supra, the holder's "title 
and right would be impaired if any restrictions were placed upon his 
power of disposition," sitrely Mrs. Mason's title and right were im- 
paired by the statute, which so materially affected the salable value of 
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her bond. If the act of 1888 was intended to affect' the remedy only, 
and thereby to escape constitutional condemnation, it was equally in- 
effective to destroy such a right as Mrs. Spafford possessed to bond 
No. 43 at the time of its passage. 

No change of remedy, so called, can impair an existing substantial 
right fixed by contract. The Suprême Court in Von Hoffman v. 
City of Quincy, 4 Wall. 535, 553, 18 L. Ed. 403, says : 

"It is rompetent for the states to change the form of the remedy, or to 
modify it otherwise, as they may see fit, provided no substantial right se- 
cured by'the contract is thereby iinpaired." 

In Seibert v. Lewis, 122 U. S. 284, 294, 299, 7 Sup. Ct. 1190, 1194, 
1197, 30 L. Ed. 1161, it is said: 

"It is well settled by the décisions of this court that the remedy subsisting 
in a state when and where the contract is made and is to be performed is a part 
of its obligation, and any subséquent law of the state which so affects that 
remedy as substantially to impaft' and lessen the value of the contract is for- 
bidden by the Constitution, and is therefore void. * * * It is within the 
power of the state to change the remedy as long as it does not essentially 
affect the right embodied in the contract." 

To the same effect is Edwards v. Kearzey, 96 U. S. 595, 24 L. Ed. 
793, Barnitz v. Beverly, 163 U. S. 118, 16 Sup. Ct. 1042, 41 h. Ed. 
93. 

This court, in Harrison v. Remington Paper Co. (C. C. A.) 140 
Fed. 385, after full considération and citation of authorities, sums up 
the doctrine thus: 

"The remédies for the enforcement of a contract existing in a state when 
the contract is made are a part of its obligation. Any repeal or change of any 
of thèse remédies, which substantially obstructs or retards its enforcement or 
lessens the value of the a/;reement, impairs its obligation, and is uneonstitu- 
tional and void." 

From the foregoing, we reach the conclusion that the trial court 
erred in limiting complainant's recovery on bond No. 43 to the amount 
paid by him therefor. He was clearly entitled to the face value of the 
bond, with interest thereon from its maturity. 

If the Riverside district, which issued the bonds, had remained in 
existence, complainant's remedy would be clear — a simple action at 
law, founded on the promise of the school district — but after the 
bonds in question had been issued by the district, it was divided into 
two constituent districts, the défendants herein. No question is made 
in argument or brief as to the legality of this subdivision, or as to 
many of the légal incidents resulting therefrom. Upon the division 
of its territory into two independent districts, the Riverside district 
ceased to exist as a corporation, and its liabilities devolved, not by any 
express statutory provision to that effect, but from the reason and 
necessity of the case, upon the two constituent districts. AH school 
property was then and now exempt from exécution, and could there- 
fore not be resorted to for the payment of any of the debts of the 
district. By the dissolution of the old district, its power to levy taxes 
for paying its debts ceased. The new districts alone had that power. 
The same property and persons which were originally subject to taxa- 
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tion for the payment of the debts of the original district went over 
as property and persons subject to the authority of the constituied 
agents of the new districts. The liability which attached to them 
when in the old district equitably followed them in the changcd form 
of their corporate existence. Thèse principles hâve been recognized 
and accepted, not only in Iowa, but elsewhere. Stevenson v. Dist. 
Tp. of Summit, 35 Iowa, 462; Dist. Tp. of Knoxville v. Ind. Dists. of 
Liberty et al., 36 Iowa, 220 ; Knoxville Nat. Bk. v. Independent Dist. 
of Washington, 40 Iowa, 612 ; Kennedy v. Ind. School Dist. of Derby 
Grange, 48 Iowa, 189 ; Dist. Tp. of White Oak v. Dist. Tp. of Oska- 
ioosa, 52 Iowa, 73, 2 N. W. 965 ; Dist. Tp. of Clay v. Ind. Dist. of Buch- 
annan. 63 Iowa, 188, 18 N. W. 859; Fairfield v. Rural Independent 
Dists. (C. C.) 111 Fed, 108 ; Morgan v. Beloit, 7 Wall. 613, 19 L. Ed. 203 ; 
Broughton v. Pensacola, 93 U. S. 266, 23 L. Ed. 896; Mount Pleasant 
v. Beckwith, 100 U. S. 514, 25 L. Ed. 699 ; Shapleigh v. San Angelo, 
167 U. S. 646, 17 Sup. Ct. 957, 42 L. Ed. 310. There was no privity 
of contract between complainant or any holder of the bonds of the 
old district and the new constituent districts. See cases, supra. At 
best, the law provided for an assumption of those debts by the new 
districts. Such an assumption by a third party of the debt of another 
does not ordinarily create a légal liability which the creditor, not a 
party to the agreement of assumption, can assert against him in an 
action at law. As his right does not rest on privity of contract, but 
is purely équitable, he is required to resort to equity to enforce it. 
Whatever may be the décisions of state courts (and we admit they are 
contradictory on this question), the rule of the national courts is 
clear and uniform. Keller v. Ashford, 133 U. S. 610, 622, 10 Sup. 
Ct. 494, 33 L. Ed. 667; Willard v. Wood, 135 U. S. 309, 314, 10 Sup. 
Ct. 831, 34 L. Ed. 210 ; Union Mutual Life Ins. Co. v. Hanford, 143 
U. S. 187, 190, 12 Sup. Ct. 437, 36 L. Ed. 118; Constable v. Nat 
Steamship Co., 154 U. S. 51, 73, 14 Sup. Ct. 1062, 38 L. Ed. 903; 
Willard v. Wood, 164 U. S. 502, 519, 17 Sup. Ct. 176, 41 L. Ed. 531; 
Episcopal City Mission v. Brown, 158 U. S. 222, 15 Sup. Ct. 833, 
39 L. Ed. 960; Winters v. Hub Min. Co. (C. C.) 57 Fed. 287, 289; 
Knapp v.. Conn. Mutual Life Ins. Co., 85 Fed. 329, 332. 29 C. C. A. 
171, 40 L. R. A. 861; Green v. Turner, 86 Fed. 837, 30 C. C. A. 427; 
Mercantile Trust Co. v. Baltimore & O. R. Co. (C. C.) 94 Fed. 722, 
725. 

Not only did the equity of the creditor, resting on the ground just 
stated, exist in favor of the complainant in this case, but by the statute 
of Iowa in force in 1885, when the subdistricts were created (section 
1715 Code Iowa 1873), there was to be an "équitable division of assets 
and liabilities" between the constituent districts. That équitable 
division would reasonably, and we think necessarily, involve an in- 
quiry into taxable property and population of the two districts. Their 
équitable shares of the debts would dépend largely upon the resources 
possessed by them, respectively, for raising money to pay them, and 
this could only be done by taxation. It is true the parties in the prog- 
ress of the trial stipulated that a fair division of liabilities between the 
défendants was in the proportion of two-thirds for the district of 
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Allison and one-third for the district of Jackson. This stipulation as 
to one of the important facts of the case cannot affect the équitable 
jurisdiction of the court over the case if it existed when the suit was in- 
stituted. It very laudably saved time and expense in making proof 
of facts from which such équitable division might be made. 

In Kennedy v. School Dist, supra, which was a bill in equity to 
secure payment from several subschool districts of a debt contracted 
by its predecessor before the subdivision, the Suprême Court of Iowa,> 
after giving reasons for entertaining jurisdiction in equity like those 
heretofore adverted to, says: "That a court of equity should hâve 
jurisdiction in such an action, we hâve no doubt." 

In Fairfield v. Rural Independent School Dists., supra (a case in- 
volving the same issue of bonds now under considération), Judge 
Shiras makes use of the following language: 

"This apportlonment [between the tvvo constituent districts] cannot be prop- 
erly made in a trial at law before a jury, but can only be reached through a 
proceeding in equity wherehi the court will ascertain and decree the arnount 
due the creditor from the original district, and will then apportion and decree 
the parts of this sum that are ehargeable against each of the several inde- 
pendent districts." 

In Mt. Pleasant v. Beckwith, supra, it is held that when a municipal 
corporation is legislated out of existence, and its territory merged into 
several other corporations, the latter become liable for a proportionate 
share of the debts of the former, and vested with its power to levy 
taxes upon the property transferred and the persons residing there- 
on, for the purpose of raising money to pay such debts, and that the 
remedy of creditors of the old corporation is in equity against the 
corporations succeeding to its property and powers. 

In the case of Morgan v. Beloit, supra, a question arose concerning 
the liability of two municipal corporations for the payment of bonds 
issued by one of them prior to the organization of the other, the latter 
embracing the territory of the former. The Suprême Court, in dis- 
posing of the case, says: 

"The authority to tax for the payment of municipal liabilities in cases like 
this is in the nature of a trust. The jurisdiction of a court of equity to inter- 
fère in ail cases involving such an ingrédient is too clear to require any cita- 
tion of authorities. It rests upon an elementary principle of equity jurispru- 
dence." 

We find nothing in the case of Shapleigh v. San Angelo, supra, 
inconsistent with the views expressed in the cases just cited. The 
old city of San Angelo was superseded by a new corporation, embracing 
substantially the same territory and corporators as the old one had. 
The Suprême Court held that the Législature intended a continued ex- 
istence of the same corporation, and that, in the absence of express 
provision otherwise, it will be presumed that the Législature intended 
that the liabilities as well as the rights to property of the old corpora- 
tion should accompany the new. We find no discussion in that case 
of the question whether the remedy of the creditor is by action at law 
or in equity. Moreover, it is obvious that the facts of that case are 
entirely différent from the facts of the one before us, where two 
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separate school corporations, with différent territory, différent tax- 
able values, and différent populations, are substituted for one which 
originally incurred the debt sued on. 

We conclude that the trial court correctly held that it had juris- 
diction in equity of this cause, but that it erred in not decreeing to 
complainant the face value of bond No. 43, with simple interest there- 
on at the rate of 7 per cent, per annum from its maturity to the date 
of the decree. It should also hâve decreed in favor of complainant 
the further sum of $35, represented by coupon No. 20 on bond No. 
43, with interest thereon from its maturity to the date of the decree. 
In ail other respects the conclusions reached by the learned trial judge 
are approved. 

It results that the decree must be reversed, and the cause remanded 
to the trial court, with directions to enter one in accordance with the 
conclusions just stated. 



VERNON v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 30, 1906.) 

No. 2,239. 

1. Criminal Law — Writ of Ekrob — Review — Exceptions. 

Assignments of error cannot be reviewed on a writ of error in a crimlnal 
case, where no exceptions were saved at the trial to the matters com- 
plained of in such assignments. 

TEd. Note. — For cases in point, see vol. 15, Cent. Dig. Criminal Law, § 
2656.] 

2. SAME — CIRCUMSTANTIAL EVIDENCE SUFFICIENCT. 

Circumstantial évidence is insuffieient to warrant a conviction in a 
criminal case unless it is such as to exclude every reasonable hypothesis 
but that of guilt of the offense chargea, and cannot be reconciled with the 
theory of innocence. 

[Ed. Note — For cases in point, seé vol. 14, Cent. Dig. Criminal Law, 
§§ 1259-1262.] 

3. Bbitîery— Government Officers— Evidence. 

lu a prosecution for alleged bribery of a government officer in violation 
of Rev. St. § 5451 [U. S. Comn. St. 1901, p. 3080], évidence held. insuf- 
fieient to warrant a finding that défendant made any promise or offer, 
or gave any money or other valuable thing to such officer in order to 
effect his officiai action. 

4. Criminal Law — Circumstantial Evidence — Proof of Circumstances. 

Where circumstantial évidence is relied on to establish defendant's guilt 
of an offense, the circumstances must be proved, and cannot themselves be 
presumed. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, § 
1260.] 

5. Same— Venue — Proof. 

TJnder Const. Amend. 6, providing that in ail criminal prosecutions the 
accused shall enjoy the right to a speedy trial by an impartial jury of the 
state and district wherein the crime shall hâve been committed, a con- 
viction cannot be sustained where the évidence, so far as it showed the 
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commission of an offense, indicated its commission in districts other than 
that in which the trial was had. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, §§ 
1277, 1278.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

James H. Harkless (Charles S. Crysler and Clifïord Histed, on the 
brief), for plaintiff in error. 

David P. Dyer, for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The défendant was indicted for viola- 
tion of section 5451, Rev. St. [U. S. Comp. St. 1901, p. 3680]. There 
were four indictments, each of them containing three counts. By 
orjder of the court ail the indictments were Consolidated and tried at 
one time. As the défendant was, by direction of the court, acquitted 
on one of the indictments and on the third count of ail the indict- 
ments, it is only necessary to consider the first two counts in the three 
indictments, in which the jury returned verdicts of guilty. As the 
three indictments are identical except as to the dates and locality of 
the sites selected, and the second count only differs from the first in 
charging a promise of money to Charles Ê. Blanton, a copy of the 
first count of one of the indictments will be sufficient to show clearly 
the issues involved. That count charges: 

"That J. B. Vernon, whose Christian name is to the grand jurors aforesaid 
unknown, on the Ist day of August, in the year 1902, in the Northern Division 
of the Eastern Judical District of Missouri, and within the jurisdietion of said 
court, did unlawfully, feloniously and corruptly offer and give a large sum 
(the exact amount thereof being to the grand jurors aforesaid unknown) of the 
lawful money of the United States to one Charles L. Blanton, who was then 
and there, as he the said J. B. Vernon then and there well knew, a person act- 
ing for and on behalf of the United States in an officiai function, under 
and by authority of a départaient of the government, to wit, the Treasury 
Department of the United States, with the intent then and there of 
him the said J. B. Vernon to unlawfully, feloniously and corruptly influence 
the action of the said Charles L. Blanton on a matter then and there pending 
before him in said officiai function as aforesaid, that is to say, in making ex- 
amination of and reporting and recommending to the Secretary of the Treas- 
ury a site for a United States post office at Kirksville, Missouri, contrary to 
the form of the statute in such case made and provided and against the peace 
and dignity of the United States." 

One of the other indictments charges the offer and payment of 
money to influence the action of Blanton in the examination and rec- 
ommendation of a site for a post office at Columbia, Mo., and the 
other at Moberly, Mo. Kirksville and Moberly are both within the 
jurisdietion of the court, while Columbia is in another district, the 
Western District of Missouri. 

Eleven errors are assigned in the assignment of errors ; but as no 
exceptions were saved at the trial to any of the matters complained of 
except those set forth in the first and fourth assignments, none other 
can be reviewed by this court. United States v. Breitling, 20 How. 
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252, 15 L. Ed. 900; Tucker v. United States, 151 U. S. 164, 14 Sup. 
Ct. 299, 38 L. Ed. 112; Lindsay v. Turner, 156 U. S- 208, 15 Sup. 
Ct. 355, 39 E. Ed. 399; Kansas & A. V. Ry. Co. v. Dye, 70 Fed. 
24, 16 C. C. A. 604 ; Drexel v. True, 74 Fed. 12, 20 C. C. A. 265. 
The assignments properly before us relate solely to the refusai of 
the court to direct a verdict in favor of the défendant on ail the 
counts of the Consolidated indictments. The gist of the offense 
charged in the indictments is the promise, offer or giving of money 
to Charles L. Blanton, who was then a person acting for and on be- 
half of the United States, for the purpose of unlawfully influencing 
his action on a matter then and there pending before him in his officiai 
function. No matter how reprehensible the conduct of the défendant 
might hâve been, under the indictments there could be no conviction 
unless there was substantial évidence justifying a finding by the jury 
that he had offered, given or promised to Blanton money for the pur- 
poses in the indictment, set out. There is nothing in the statute under 
which he was indicted forbidding Vernon from persuading or in- 
fluencing Blanton to sélect the sites he recommended to the end that 
he (Vernon) may receive a fee from the owners of the sites. It is 
no violation of this statute to take compensation from owners to pré- 
sent their sites to any officer of the government and to portray and 
plead their eligibility and desirability, provided he did not promise, 
offer or give to such officer a bribe for the purpose of unlawfully in- 
fluencing his action. Was there substantial évidence to show thèse 
facts? In view of the verdict of the jury, it must be assumed that 
they disbelieved the explanations and déniais of the défendant and 
Blanton. The jury, being the triers of the facts and the sole judges 
of the credibility of the witnesses, had a right to do that, and this 
cause must therefore be determined upon the évidence introduced by 
the government. 

As there was no direct évidence to establish the fact that the de- 
fendant made any promise or offer or gave any money or other thing 
of value to Blanton, but the conviction was secured solely upon cir- 
cumstantial évidence, the question to be determined now is whether 
this évidence was of such a nature as to warrant a submission of it 
to the jury. Circumstantial évidence warrants a conviction in a 
criminal case, provided it is such as to exclude every reasonable 
hypothesis but that of guilt of the offense imputed to the défendant; 
or, in other words, the facts proved must ail be consistent with and 
point to his guilt only and inconsistent with his innocence. The hypoth- 
esis of guilt should flow naturally from the facts proved and be 
consistent with them ail. If the évidence can be reconciled either 
with the theory of innocence or of guilt the law requires that the de- 
fendant be given the benefit of the doubt and that the theory of in- 
nocence be adopted. People v. Bennett, 49 N. Y. 144; United States 
v. Babcock, 3 Dill. 581, Fed. Cas. No. 14,487 ; United States v. Hart 
(D. C.) 78 Fed. 868, 873, affirmed in Hart v. United States, 84 Fed. 
799, 28 C. C. A. 612; United States v. McKenzie (D. C.) 35 Fed. 
826 ; People v. Ward, 105 Cal. 335, 38 Pac. 945 : Aslwch v. Chicago, 
etc., Rv. Co., 74 Iowa, 248, 37 N. W. 182; Smith v. First National 
Bank. 99 Mass. 605, 97 Am. Dec. 59. 
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In United States Fidelity & Guaranty Company v. Des Moines Na- 
tional Bank (decided at the présent terrn of this court) 145 Fed. 373, 
Judge Van Devanter, vvho delivered the opinion of the court, held 
that: 

"A tlieory cannot be said to be established by circumstantial évidence, even 
in a civil action, unless the facts relied upon are of such a nature and are so 
related to eacl; other that it is the only conclusion that can fairly or reasonably 
be drawn from tbem. If the facts are consistent with either of two opposing 
théories, they prove neitber." 

The learned trial judge, in overruling the motion of the plaintif? 
in error made at the close of the government's case to direct a verdict 
of acquittai, aftcr reviewing ail of the évidence except that of the 
witness Kelley, hereinafter referred to, said: 

"Now, that, in and of itself, would not reach, it seems to me, the ro- 
quirement of the law hère as to certainty so as to be in itself sufficient évi- 
dence to connect the défendant with what is the gist of this action — the pay- 
ment of nioney or the promise of money to Blanton. So that, as we went 
along in the trial, I was impressed that there was a failure to connect this 
défendant with the accusation as made against him ; but the connection is 
made, in the opinion of the court, in the testimony of witness Kelley in the 
interview which Kelley bad with Vernon in the city of St. Louis on tbe 2!)th 
or 30th day of August, 1902. I was particular to uuderstand that testimony 
and requested last night, so that I might give it the considération which I 
would be able to, to hâve the same transcribed t'rom the reporter's notes." 

The testimony of Kelley to which the learned judge thus refers 
was that having gone to St. Louis at the request of Vernon, they 
had a conversation in relation to the sélection of a site in his town, 
and in speaking of what took place lie testified: 

"When I met him (Vernon) in the lobby of the hôtel, he, by way of oxplain- 
ing his reasons for getting me down there, said that he had been jnterested 
himself in the varions sélections for government buildings and that he had 
found that there was a number of cases where the sites were satisfactoiy for 
thé purpose and through his inside information that he had been in possession 
of, that he had been able to buy and speculate in surrounding property and 
had sold that at a profit through that Knowledge and that the money that he 
had made ont of it, that he — I can't remember jiist the words, but the sensé 
was — the substance of it was that he had been able to give the fellows that had 
helped him to inake this money and that had given the information, and 
still leave him a nice sum. That was the substance of the statement, as near 
as I can remember it." 

In another place further on Kelley testified: 

"I said to him, 'Now, suppose I go back there and get thèse options (I 
wanted to draw him ont) and possibly tie up sonie money of sonie friends of 
mine and myself and tbe tbing don't corne ont that way, I will be lel't to hold 
the bag, won't I'?' Ile says, 'Don't you fret nbout that. If I say it goes, it goes. 
You can dépend on that.' " 

Thèse statements testified to by Kelley as having been made to 
him by plaintif! in error, the court held, in connection with the other 
circumstantial évidence in the case and especially the fact that every 
one of the sites which are the subject of the différent indictments now 
before the court were favorably reported on by Blanton, were suffi- 
cient to justify the jury to draw the infcrence that plaintif!" in error 
meant that the money he received from the owners of sites selected 
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was by him divided with Blanton. The case was, thercfore, sub- 
mitted to the jury entirely upon the presumption and inference drawn 
from thèse statements testified to by Kelley. Is the presumption of 
guilt the only one to be adduced from thèse facts? The testimony of 
Schwabe, one of the witnesses introduced on the part of the govern- 
ment, showed that the fee secured by plaintif! in error for procuring 
the sélection of the site at Columbia was divided by Vernon with the 
witness, and the testimony of Dr. Andrews, another one of the gov- 
ernment's witnesses, also shows that Vernon paid him a part of the 
money which he received from the owners of the site selected at Har- 
rison, Ark. Both of thèse witnesses testified that this money was 
paid to them for assisting plaintiff in error in getting options and 
getting him into communication with the owners of the différent 
sites. 

Kelley, in his testimony in relation to that same conversation which 
he had with plaintiff in error at St. Louis, testified that he was told 
by Vernon : 

"That througb inside information he had been able to buy or get options 
on some land surroutiding otlier locations, and in that way had been able to 
make considérable money, and said that lie, of course, had made some money, 
but he believed in dividing it with the fellows that had made it possible for 
him to make the money, and after doing that he still had a nice net sum." 

In another place, in repeating this conversation, Kelley testified: 

"He said that from the inside information he had been able to make con- 
sidérable money ont of it, and that the fellows that gave him this information 
that made it possible — I think that is the words he used — that after giving 
them something it left him a niée sum. He said he had speculated in prop- 
erty surrounding sites, that he couldn't remember just the words. but the 
substance of it was that lie had been able to give the fellows that had helped 
him to make this money, that had given him the information, and still leave 
him a nice sum." 

On the part of the government it is insisted that thèse statements 
made to Kelley constituted substantial évidence that Blanton was 
the man with whom Vernon had divided; while the défendant main- 
tained that those words related to the real estate agents and parties 
who had assisted him in getting options and introducing him to the 
owners of the sites. Assuming that the jury would be justîfied to 
draw either of thèse inferences, the rule of law is that in case of 
conflicting presumptions that which assumes innocence must be adopt- 
ed. Persons v. State, 90 Tenn. 291, 16 S. W. 726; McArthur v. 
State, 59 Ark. 431, 27 S. W. 628; State v. McDaniel, 84 N. C. 803; 
Sharpe v. Johnson, 22 Ark. 79. It is equally well settled, not only in 
criminal cases, but also in civil cases, that whenever circumstantial 
évidence is relied upon to prove a fact, the circumstances must be 
proved, and not themselves presumed. U. S. Fid. & Guar. Co. v. 
Des Moines National Bank, supra ; United States v. Ross, 92 U. 
S. 281, 284, 23 L. Ed. 707; Manning v. Insurance Company, 100 U- 
S. 693, 698, 25 L. Ed. 761. 

In the latter case the court say: 

"We do not question that a jury may be allowed to présume the existence of 
a fact in some cases from the existence of other facts which hâve been proved. 
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but the presumed fact must hâve an immédiate connection with or relation to 
the establisbed fact from which it is inferred. If it bas not, it is regarded 
as too remote. The only presumptions o£ fact whicli the law recognizes are im- 
médiate inferences from facts proven." 

In the case at bar there is not a scintilla of direct évidence that there 
was any money ever paid or promised to be paid by Vernon to Blan- 
ton. The fact that in ail of thèse instances the sites recommended by 
the défendant were selected is, no doubt, a strong circumstance to 
show that he had some influence with Blanton; but in the absence 
of direct testimony that this influence was obtained by bribery, the 
presumption of law is that it was exercised without the commission 
of a crime. The légal presumptions are ail in favor of the innocence 
of the accused and of the dutiful officiai action of Blanton. The fact 
that Kelley testified on two occasions that Vernon in that conversa- 
tion alluded to "fellows" would rather indicate that he referred to 
Schwabe and Andrews, two men who testified that they received a 
part of the money paid to Vernon, than to Blanton. 

But aside from thèse facts, there is not a scintilla of évidence that, 
if money was promised, offered or paid to Blanton by Vernon, it was 
clone in the Eastern District of Missouri. The sixth amendment to 
the Constitution of the United States provides : 

"In ail criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the state and district wherein the 
crime shall hâve been committed, winch district shall hâve been previously 
ascertained by law." etc. 

Under this constitutional provision, the venue is as material as any 
other allégation in the indictment, and the burden to prove it rests 
upon the government. Even if it be conceded that there was suf- 
ficient évidence to show that there was a bribe, promised or given by 
Vernon to Blanton, it was error to submit the cause to the jury in 
the absence of évidence that the offense was committed in that dis- 
trict. While the venue may be proved by circumstantial évidence 
(Wharton Crim. Ev. § 108; Commonwealth v. Costlev. 118 Mass. 
2 ; Bloom v. State, 68 Ark. 336, 58 S. W. 41 ; State v. Chamberlain, 
89 Mo. 129, 1 S. W. 145), a failure to prove the venue is fatal ( Whar- 
ton on Crim. Law, § 601; Frazier v. State, 56 Ark. 242, 19 S. W. 
S38; Jones v. State, 58 Ark. 390, 24 S. W. 1073). Even if it was 
permissible to draw the inference of Vernon's having promised or 
paid a bribe to Blanton from the statements made by Vernon to Kel- 
ley, the inference that the crime was committed in the district in which 
Vernon was tried can only be drawn from the other inference. That 
presumptions cannot be based on presumptions is well settled. Unit- 
ed States v. Ross, 92 U. S. 281, 283, 23 L. Ed. 707 ; Globe Accident 
Ins. Co. v. Gerisch, 163 111. 629, 45 N. E. 563, 54 Am. St. Rep. 486 ; 
State v. Lackland, 136 Mo. 26, 37 S. W. 812 ; Simpson v. State, 56 
Ark. 8, 17, 19 S. W. 99. 

In United States v. Ross, in speaking on this subject, it was said: 

"Thèse seem to be uothing more than conjectures. They are not legitimate 
inferences even to establish a fact, much less are they presumptions of law. 
They are inferences from inferences ; presumptions resting on the hasis of an- 
other presumption. Such a mode of arriving at a conclusion of law is gen- 
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erally, if not universally inadmissible. No inference of fact or of Iaw is re- 
liably drawn froni preniises which are uncertain." 

Not only is there no évidence to show that the offenses, if committed 
at ail, were committed in the district in which the trial was had, but 
the only évidence that throws any light on that subject would indicate 
that, if the offense was committed, it must hâve been committed out- 
side of the district. In every instance Vernon came to the place where 
the site was to be selected and made his arrangements some time be- 
fore Blanton reached there. He came to Columbia two months be- 
fore Blanton ; to Kirksville several weeks before, and to Moberly 
15 or 20 days before Blanton. If there was any conspiracy between 
them, thèse facts would indicate that the promise to pay must hâve 
been made before Blanton came to the district. The same facts ap- 
pear as to the payments made by the différent site owners to Vernon. 
As to the Columbia site, the évidence shows that the payment of the 
fïrst $500 to Vernon was made in Centralia and the arrangement for 
the payment of the money by the site owners was made in Columbia, 
both of thèse cities being in the Western District of Missouri, while 
the last $750 seems to hâve been paid at Moberly. As to the Kirks- 
ville site, the arrangements were made at Kirksville, and $300 of the 
money was paid to him there, but before Blanton had arrived there, 
and $500 was sent to him at Memphis, Tenn. In référence to the 
Moberly site, the évidence shows that $200 was paid to him at Mo- 
berly 15 or 20 days before Blanton came there, and nothing indicates 
that at that time Blanton was in the district. The only place where 
any money was paid to Vernon for his services in procuring the 
sélection of a site when Blanton was in the same city was in Nevada, 
and that is outside of the Eastern District of Missouri. 

As there is no substantial évidence to warrant a finding that the 
offense was committed, and a total failure of proof as to the venue, 
the défendant was entitled to a peremptory instruction of acquittai, 
and, for failing to give this instruction the cause must be reversed 
and remanded, with directions to grant a new trial. 



SCHJ1ITZ Y. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 5, 1906.) 

No. 58. 

1. Customs Ptjties — Substantial Composent — Thread in Straw Lace. 

The cotton thread used to sew straw lace together, being essentiel for 
that purpose, is a substantial eoniponent, and sufficient in quantity to 
affect the classification of the goods. 

2. Same — Classification — Thread in Straw Lace — "Composed Wholly." 

Straw laces sewn with cotton thread are not within the provision in 
Tariff Act July 24, 1897, c. 11, § 1, Sehedule N. par. 400, 30 Stat. 189 [U. 
S. Comp. St. 1901, p. 1673], for laces "composed wholly" of straw. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York, which affirmed a décision 
of the Board of General Appraisers sustaining the action of the col- 
lecter of the port of New York touching certain importations under 
the tarifï act of July 24, 1897 (chapter 11, § 1, Schedule A, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 1626]): 

For décision below, see Kurtz v. U. S. (C. C.) 136 Fed. 268. This 
appeal was brought in the name of C. Schmitz, doing business under 
the name of Kurtz, Stuboeck & Co. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importer. 

Charles Duane Baker, Asst. U. S. Atty. 

Before WAEEACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question are certain 
chip and straw laces, stitched or sewn together with cotton thread. The 
relevant paragraphs are: 

"(449) Manufactures of boue, chip, grass, horn, india-rubber, palm leaf, 
straw, weeds, or whalebone, or of which thèse substances, or either of them, 
is the component material of chief value, not speeially provided for in this act 
30 per centum ad valorem ; but the terms 'grass' and 'straw' shall be under- 
stood to inean thèse substances in their n attirai forni and structure, and not 
the separated fibre thereof." Schedule N, 30 Stat. 193 [U. S. Comp. St. 1901, 
p. 167S]. 

"(409) Braids, plaits, laces, and willow sheets or squares, composée! wholly 
of straw, chip, grass, palm leaf, willow, osier, or rattan, suitable for making 
or ornamenting hats, bonnets, or hoods, not bleached, dyed, colored, or 
stained, 15 per centum ad valorem. If bleached, dyed, colored, or stained, 
20 per centum ad valorem. Hats, bonnets, and hoods composed of strnw, 
chip, grass, palm leaf, willow, osier, or rattan, whether wholly or partly man- 
ufactured, but not trimmed, 35 per centum ad valorem," etc. 30 Stat. 189 [U. 
S. Comp. St. 1901, p. 1G73]. 

The collecter classified the articles imported under paragraph 449. 
The importer contends that, although within the language of 449, 
they are more specifically provided for in paragraph 409. The gov- 
ernment concèdes that they would be within 409 were it not for the 
cotton thread, and the sole controversy is as to the meaning of the 
words "composed wholly." 

The importers argue that the cotton should be disregarded, be- 
cause it is an insignificant élément of the cost, and the thread or 
cord is essential to hold the merchandise together as a merchantable 
article. Small though the relative cost of the cotton may be, it is yet 
appréciable. The Board of General Appraisers held that it was sub- 
stantial, and the article in which it appears would seem to be ex- 
cluded by the use of the words "composed wholly" of some other 
substance. There is no évidence that the thread is used temporarily 
only to prevent the ends of the braids from unraveling, as was the 
case in Schifï v. U. S. (reported in T. D. 26,457). So far as appears, 
it is a permanent component of the article, and remains in place when 
the latter is put into the hat. Moreover, practically the articles, of 
which a sample is submitted, are a variety of braid or plait more 
ioosely put together. They are called "Fiesole," made in Italy. One 



SCHMITZ V. UNITED STATES. 129 

of the witnesses says that lie does not know of any straw laces in Italy 
which hâve no binder or fastening of any other substance about them. 
Whether elsewhere than in Italy straw lace composed wholly of straw 
may or may not exist does not appear. The other witness, when 
asked if he had ever known of an article designated as straw lace to 
consist of straws fastened together with other straw, answered, "No ; 
not in Italian manufacture." He added that if fastened together 
with straw they would not be called laces, but "would be a braid or 
plait." It would seem strange that Congress shonld exclude braids 
or plaits from the opération of this section when thread was used to 
hold them together, but did not exclude the same when more loosely 
woven, although an equal amount of thread was so used. 

Moreover, we are of the opinion that, in view of the course of 
législation, a broad comprehensive meaning should be given to the 
phrase "composed wholly." The section now under discussion is the 
well-known hat material clause, which appeared in the free list as 
paragraph 448, of Mardi 3, 1883 (22 Stat. 511, c. 121). The braids, 
plaits, laces, etc., of that paragraph might be composed, not only of 
straw, chip, or grass, but of "any other substance or material," pro- 
vided only they were hat materials. By the amendatory act of Febru- 
ary 18, 1890 (26 Stat. 8, c. 13), this paragraph was restricted by 
changing "any other substance or material" to "any vegetable mate- 
rial." In the tariff act of 1890 (paragraph 518, 26 Stat. 604, c. 1244), 
it was still further restricted by striking out the words "any vegetable 
material," leaving only the enumerated materials, "straw, chip, grass, 
palm leaf, willow, osier, or rattan." Under this act it was held by 
this court that it was sufficient to make the paragraph applicable if 
the "prédominant and characteristic component" was one of those 
specifically enumerated. Schiff v. U. S., 99 Fed. 555, 39 C. C. A. 652. 
In the tariff act of August 27, 1894 (paragraph 417, 28 Stat. 538, c. 
349), it was further restricted by eliminating "willow" from the 
enumeration of materials. In the act of 1897, now before us, the hat 
material paragraph was transferred from the free list to the duty list ; 
a lower rate of duty being accorded to such articles than that im- 
posed on similar articles not suitable for hats. But the paragraph was 
again restricted by for the fïrst time inserting the word "wholly," 
thus bringing within the paragraph with its reduced duty only hat 
materials "composed wholly of" the enumerated materials. Under 
thèse circumstances, we think the words last quoted should be given 
their ordinary and natural meaning, and that hat materials composed 
at ail of anything else should be left to pay their appropriate duty under 
Other paragraphs. 

The décision of the Circuit Court is affirmed. 
146 F.— 9 
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UNITED STATES v. 59,650 CIGARS et al. 
(Circuit Court of Appeals, Second Circuit. March 23, 1906.) 

No. 187. 

INTEENAT, REVENUE — FOKEEITTIKE PltOCEEDINOS — JUDGMENT AGAIXST SUEETY. 

Where goods, seized by a collector for violation of tlio internai revenue 
law, under Rev. St. § 3453 [U. S. Comp. St. 1901, p. 227S], are attached 
while in his liands by tlie marshal on proeess issued in proceedings for 
their forfeiture, and a bond for their release is thereafter given by tlie 
claimant under section 3459 [tJ. S. Comp. St. 1901, p. 2281], the proviso 
to said section, requiring notice of the pendency of tlie proceedings in 
court to be given to tlie parties executing tlie bond, is inapplicable; such 
notice being intended to take tlie place of an actual seizure by tlie marshal 
where the goods hâve been returned to tlie claimant under the bond be- 
fore such seizure lias been made, and unnecessary where the attachment 
has been made, and the proceeding in rem is pending wlien the bond is 
given. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal by Betty Gluck, one of the claimant's sureties 
on a bond for value, given pursuant to section 3459, Rev. St. [U. S. 
Comp. St. 1901, p. 2281], from a summary judgment entered against 
the surety after verdict rendered in favor of the United States for- 
feiting the goods. The opinion of the district judge is found in 
138 Fed. 166. 

Hugh G. Miller, for appellant. 
Henry A. Wise, for appellee. 

Before WAELACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The only point raised is that notice of tlie pen- 
dency of the proceedings in court to forfeit the property seized should 
hâve been given to the surety by personal service or publication. The 
only notice given was to the attorney for the claimant. 

Appellant relies upon a provision in the section which reads as 
follows : 

"In case said bond shall bave been executed and the property returned 
before the seizure thercof by virtue of tlie proeess aforesaid. the marshal shall 
give notice of pendency of proceedings in court to the parties executing said 
bond by personal service or publication, and in such manner and form as thé 
court may direct, and the court shall thereupon hâve jurisdiction of said 
matter and parties in the same manner as if such property had been seized 
by virtue ol" the proeess aforesaid." 

The "proeess aforesaid" is the proeess of the court, the "monition" 
commanding the marshal to attaclî and detain the property. 

The record shows that the provision above quoted is inapplicable. 
On September 25, 1903, the collector of internai revenue seized the 
goods under the authority conferred on him by section 3453 [U. S. 
Comp. St. 1901, p. 2278]. On September 28th the bond was executed, 
on September 29th the information was verified, and on September 
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30th monition issued to the marshal, who on the same day attached 
the property which he found in the hands of the collector. Subse- 
quently, on September 30th, the claimant applied to the court, pre- 
senting the bond, and asking for delivery of the cigars, "as the same 
are attached by the marshal." Thereupon the court ordered that they 
be delivered to the claimant. Had the collector returned them before 
seizure by the marshal, the provision above quoted would hâve ap- 
plied; but since it is manifest that they were actually scized by virtue 
of the monition before they were returned, personal service of notice 
was unnecessary, the proceeding bei.ag' in rem. 
The judgment is affirmed. 



OLIGSCHLAGER v. TERRITORY OF OKLAHOMA. 

(Circuit Court of Appeals, Eighth Circuit. June 23, 1906.) 

No. 2,244. 

DlSORDEELY HOTJSE — EVIDENCE OF LOCATION OP BUILDING "WlIERE CHARQED IN 

Indictment for Umlawftl Use Esskntial Wiien Xot Otherwisk IDEN- 
TIFIE]). 

In the trial of a charge of permitting the use for an unlawful pur- 
pose of a frame building owned and controlled by the défendant situated 
upon a certain lot in a town, but not described or identifled in any 
other way, the absence of any évidence that the défendant owned or con- 
trolled any buildiug situated upon the lot specifled is fatal to a conviction. 
(Syllabus by the Court.) 

In Error to the Suprême Court of the Territory of Oklahoma. 
Samuel B. McPheeters and Warren D. Harris, for plaintif! in error. 
Don C. Smith (W. O. Cromwell, on the brief), for défendant in 
error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

SANBORN, Circuit Judge. Two indictments were found against 
the défendant below, Peter Oligschlager, each of which charged in the 
same words that he knowingly allowed "a certain frame building 
located on lot fourteen (14) in block fourteen (14) of the original 
townsite of the city of Enid," which was owned and controlled by 
him to be used for a purpose denounced by the statute. The build- 
ing was not described or identified in any other way. The two cases 
presented by thèse indictments were tried together before the same 
jury, and the défendant was found guilty, and sentenced under each 
charge. There was évidence about the ownership and use of some 
buildings on a lot fronting on West Railroad Avenue, south of the 
opéra house, but no évidence that this was the lot 14 in block 14 de- 
scribed in the indictments, and none that there were any buildings 
either owned or controlled by the défendant or by another upon 
the latter lot. The testimony concerning the buildings on the lot 
south of the opéra house was admitted after repeated objections of 
the défendant that it was incompétent, irrelevant, and immaterial, 
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and at the close of the trial he interposée! a gênerai demurrer to the 
évidence. The court disregarded this demurrer, and submitted the 
case to the jury. This was a fatal error. The charge in the indict- 
ments was permitting the unlawful use of a building owned and con- 
trolled by the défendant on lot 14, and, in the absence of any évi- 
dence that there was any building on that lot, and that there was 
any building owned or controlled by the défendant thereon, the court 
could not lawfully permit the jury to fmd the défendant guilty as 
charged in the indictments. There were other alleged errors at the 
trial of the case, but, as that which has been considered nécessitâtes 
a new trial, it is useless to discuss them. The judgments of the courts 
in the territory of Oklahoma (79 Pac. 913) are accordingly reversed, 
and the case is remanded to the District Court, with instructions to 
grant a new trial. 



LOT.TIS METZGER & CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit February 20, 190G.)' 

No. 131. 

CUSTOMS DUTIES — CLASSIFICATION— Sp ANC LED HAT CEOWNS. 

The provision in Tarilï Act Julv 24, 1807. c. 11, § 1, Scherlule N, par. 
408, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1073], for "articles * * • 
composed * * * in part of * * * spangles made of * * * geiatin," 
being more spécifie than that in parngraph 450, 30 Stat. 193 [TJ. S. Comp. 
St. 1901, p. 1U7SJ, for "manufactures of geiatin," Hat crowns composed 
chiefly of geiatin spangles are dutiable under the former provision. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see 141 Fed. 381, affîrming a décision of the 
Board of United States General Appraisers, G. A. 5,788, T. D. 25,578, 
which had affirmed the assessment of duty by the collector of cus- 
toms at the port of New York. 

The subject of the controversy consists of hat crowns composed chiefly of 
geiatin spangles. Tliey were classitied under the provision in Tarilï Act 
July 24, 1897, c. H, « 1, Schedule N, par. 408, 30 Stat. 1S9 TU. S. Comp. St. 1901, 
p. 1G73J, for "articles * * * composed * * * iu part of * * * 
spangles ronde of * * * geiatin." and were clnimed by the importers to 
be dutiable under tlie provision in paragraph 450, 30 Stat. 193 [TJ. S. Comp. St. 
1901, p. 1078], for manufactures of geiatin or of which geiatin is tlie com- 
ponent material of chief value. 

Frederick W. Brooks, for the importers. 
Charles Duane Baker, Asst. U. S. Atty. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. We are clearly of the opinion that the phrase 
"articles * * * composed * * * in part of * * * span- 
gles made of * * * geiatin," is more spécifie than the phrase 
"manufactures of geiatin," and for that reason affirm the décision of 
the Circuit Court. 
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WINANS v. PERRING et al. 

(Circuit Court of Appeals, Sixth Circuit. July 30, 1006.) 

No. 1,524. 

Patents — Infringement — Porta jsj.e Boats . 

The KiiiR patents. No. 389,817, clnini 1, and No. 507,430, claim 2, each 
for a eombinatiou of éléments in the construction of a portable boat, 
held not infringed by a construction which did not contain ail of the élé- 
ments of the com'uination of either claim. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

F. Iy. Chappell, for appellant. 
Dallas Bondeman, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. In his bill, the appellant complained 
of the infringement of tvvo patents, Nos. 389,817 and 507,439, both 
of which were issued to C. W. King, the licensor of the appellant, for 
improvements in "portable boats"; the former on September 18, 1888, 
and the latter October 24, 1893. The patentée had previously taken 
out patents relating to such structures ; one in 1882 for a "sectional boat 
frame," and the second in 1886 for a "portable boat." Both of thèse, 
as well as other patents, were relied upon in the court below as an- 
ticipations of the patents in suit, and the patent of 1888 was claimed 
to be an anticipation of the patent of 1893, and prior public use was set 
up against the patent of 1888. Infringement was charged of one claim 
in each of the patents in suit. At the final hearing on pleadings and 
proofs, the bill was dismissed upon the ground that neither of the pat- 
ents sued on were infringed. 

Portable boats are made of canvas stretched on the outside of a 
frame, which holds it in form and is built in sections, in such manner 
that they can be detached from each other, folded together, and then 
rolled up in a package for convenient transportation. Fig. 1 of the 
patent of 1888, hère shown, exhibits the gênerai form and appearance 
of such boats. This boat is in three sections, meeting where the longi- 
tudinal ribs slightly cross each other. 




134 



146 FEDERAL KErORTEIt. 



The particular feature of the invention on which the patent of 1888 
rests consists in a short rib inserted in a loop of the fabric which in- 
closes the upper side rails or ribs of the boat. This short rib laps at 
either end the upper longitudinal side rails which are eut off short at 
each end of the section. The purpose of the short rib is to hold the 
side rails in the same relative longitudinal position, and prevent the. 
boat from collapsing at the joints. The short rib was provided with 
a handle standing at a right angle to it. Fig. 2, hère shown, is an 
enlàrgement of this part of the boat and clearly exhibits this feature. 




Fig.* 



1 is a perpendicular slot in the loop of the canvas. The rib lias been 
slipped into it, but the handle is shown at c. The patentée says : 

"When the handle of the rib, c. is turned down as in said figure, the rib can 
lie readily withdrawn ; but when the rib, c, is pushed farther in and the 
handle is turned upward its contact with the fabric retains it in place. This 
position is. not hère shown." 

How the handle is held in place when turned up is not apparent. 
Probably by some peculiarity in the form of the rib, whereby some 
stress is put upon the canvas in turning up the handle. The first claim, 
which is the one involved, is as follows: 

"(1) The combination of the canvas or flexible boat body, a séries of longi- 
tudinal ribs in sections, a section being in each end of the body and a section 
at each side within the body and between the end sections, and the ribs having 
the angled end, oue of said ribs being inserted in the fold at the. upper edge 
of the body above the central sections of ribs, substantially as set forth." 

It will be noticed that he makes the short rib with an angled end an 
élément in his combination. The défendant uses a short rib or splice 
inserted in the canvas and passing the joint. But it has no angled end, 
but a circular end, used for the purpose of thrusting in and pulling out 
the rib, and is not turned in use. We cannot think there would be 
anything patentable in simply splicing the ends of the ribs of the sec- 
tions sa as to hold the parts in proper relation, and invention, if there 
be any, must be found in the peculiar formation of the rib having an 
angled end. At ail events the patentée has made a rib of that construc- 
tion a material élément in his claim and it is represented as the novelty 
of the invention. As the défendants do not use such a rib, there is 
no infringement. 

The patent of 1893 was for ïmprovements in the construction of 
portable boats. The particular improvement was in the means for 
fastening the sections of the boat together. The two improvements 
which enter into the second claim were, first, in providing a tube in 
which the ends of the longitudinal ribs of the sections were inserted, 
whereby the ribs became in effect continuous from section to section 
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along the side of the boat. This tubular connection is shown by Fig. 
V of the drawings. 

/s ? 
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19 is the tube, and 18 one of the ribs. As is seen, the ends of the 
ribs meet near the middle of the tubular connection. No doubt this 
was a very material improvement upon the method employed and de- 
scribed in his patent of 1888. Whether it was a patentable novelty to 
use this old device in the construction of thèse boats we need not dé- 
cide. The other of the improvements mentioned was the securing the 
ribs in permanent position on the canvas by stitching the sections of 
the ribs within tucks or folds of the canvas or other fabric which con- 
stitutes the inner lining of the boat. The second claim is as follows : 

"(2) In a boat as described, the inner flexible lining and tlie longitudinal 
ribs arranged in sections and united at tlieir ends by removable tubular con- 
nections and attached by stitching to the said lining, ail substantially as 
described." 

This combination includes the tubular connection of the ribs and the 
stitching of the ribs to the canvas. The method of Connecting the 
ribs by the défendant has already been described, and consists of splic- 
ing the ends of the ribs of the sections by using a short rib to lap for 
a space upon the end of the ribs to be connected, and ail the parts 
which are employed in making the connection are inclosed in the loop 
of the fabric. There is still less similarity in this feature of the dé- 
fendants means for effecting the connection and that of the patent of 
1893 than there is between the former and those of the patent of 1888. 
If the patent of 1893 is materially clistinguishable from former con- 
structions of the parts concerned, it is so mainly in the improvement 
made by slipping the ends of the ribs in one section into one end of 
a tube and the ends of the ribs in the next section into the other end of 
the tube. At ail events the patentée makes that peculiarity an élément 
in his claim, and the combination is not that used by the défendant. 
Walker on Patents (4th Ed.) § 349, and cases there cited. The com- 
plainant encounters the same difficulty in supporting his claim of in- 
fringement of the two patents, namely, that in each he has in his com- 
bination made an élément material which is not found in the supposed 
infringement. 

We corne to the same conclusion as that reached by the judge who 
heard the case in the court below, and must therefore affirm the decree, 
with costs. 
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UNITED STATES FASTENEE CO. v. DUTCHER. 

(Circuit Court, N. D. New York. Juiy 9, 1906.) 

Patents — Anticipation — Sepa ra iîi.e Bt:ttons. 

The Pringle patent, No. 573,532, for a separable Imtton. claims 3 and 
4, wbich cover a button-head having a stud-cateh tlierein, are void for an- 
ticipation by prior patents for glove fasteners. 

Suit in equity to restrain alleged infringement of claims 3 and 4 
of United States letters patent No. 573,532, dated December 22, 1896, 
and issued to Eugène Pringle for separable button, and also for an ac- 
counting. 

Horton D. Wright (Donald Campbell, of counsel), for complainant. 
Richardson, Herrick & Neave (A. D. Salinger, of counsel), for de- 
fendant. 

RAY, District Judge. The claims in suit, permittiug the complainant 
now to rely upon both, read as follows: 

"(3) A button-head eomprising a eap or sliell eontaiuing a stud-catch 
having tlie catch-lips thereof turned down within itself, and said parts se- 
cured to the material, substantially as described. 

"(4) A button-head comprising a cap or shell eontaiuing a stud-catch hav- 
ing tlie catch-lips thereof turned dowmvard within its body and its lower end 
clenched to hold the parts to the material, substantially as described." 

Claim 3 has as éléments : (1) a cap or shell ; (2) a stud-catch having 
the catch-lips thereof turned down within itself; and (3) means for 
attaching to the fabric or garment, as described. There is no claim of 
any peculiarity or novelty in either the button-head, cap, or shell, or the 
means of attachment. The novelty and utility, if any, is asserted to 
réside in the "stud-catch having the catch-lips thereof turned down 
within itself." 

Claim 4 differs from claim 3 in that the catch-lips of the stud-catch 
are "turned downward within its body," instead of "turned down with- 
in itself"; a différence in words merely, unless there is some subtle 
and hidden meaning which this court is not astute enought to discover, 
and in that the lower end of the stud-catch is clenched to hold, or aid 
in holding, the parts to the material. This clenching may be regarded 
as allowable, under claim 3, broadly construed. 

The défendant dénies the validity of claims 3 and 4 of the com- 
plainant's patent because anticipated. He says in view of the prior art 
no patentable invention is disclosed. The défendant cites, has put in 
évidence, and relies, among others, upon the Richardson patent, No. 
300,508, dated June 17, 1884, for improvements in fastenings for gloves 
and other articles, and also upon the Daniel A. Carpenter patent, No. 
383,702, dated May 29, 1888, for glove fastener. After a careful 
reading of ail thèse patents with their spécifications with the évidence 
in the case, especially in view of figure 11 of the said Richardson pat- 
ent, and that part of the spécification describing it, I cannot escape the 
conclusion that, in view of the prior art, claims 3 and 4 of the patent 
in suit (those in issue) fail to disclose patentable invention, and are 
therefore void. In the Richardson patent, after describing the eyelet 
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constituting the stud-catch and two forms thereof, both operative, the 
patentée says : 

"In Fig. 11 the yielding sides are turned into the eyelet or tube spaee, and 
form a socket for the réception of the otlier meinber ot the fiiKtoning within 
the tube or eyelet and helow their under surface. The principle of the con- 
struction is, bowever, the same ; the only différence being thut (lie socket is 
made lower by bending the sides imvardly and downwardly, as shown." 

This is nothing more or less than a stud-catch having the catch-lips 
thereof turned down within itself. It is substantially the same thing 
shown in the patent in suit as the stud-catch, and présents the same 
exact idea of means and gênerai form of construction. True, the 
Richardson patent does not hâve this in combination with or placed 
within a button-head, but to do that would add nothing to the in- 
vention. Taking claims 3 and 4 of the patent in suit, we hâve a com- 
bination of three old éléments to produce an old resuit in the same way, 
viz., a cap or shell in which is placed the catch, which cap or shell is 
old, a stud-catch having the catch-lips thereof turned down within 
itself, and this is old in the Richardson patent, and means to attach 
same to the fabric or garment, also old. In the Carpenter patent we 
hâve precisely the same idea as to form and construction and utility of 
a stud-catch. With thèse patents and drawings before him any me- 
chanic skilled in the art would readily produce the complainant's de- 
vice in question. 

The question of infringement will not, therefore, be considered. 
Neither will I remark upon other phases of the controversy, which in 
my judgment make the claim of complainant doubtful. 

There will be a decree dismissing the bill of complaint, with costs. 



FRANK et al. v. BERNARD. 

(Circuit Court, S. D. New York. June 2, 190C.) 

Patents — Violation of Ix.ttjnctton Agaixst Infringement. 

A fine imposed for contempt of court in violating an injunction against 
infringement of a patent. 

On Motion to Punish for Contempt. 
See 131 Fed. 269. 

Andrew Fowlds, Jr., for the motion. 
Henry D. Williams, opposed. 

LACOMBE, Circuit Judge. It makes no différence that défend- 
ants manufacturer hâve made match stands having the leather ring, 
inserted in the base, held between perpendicular walls. It is not dis- 
puted that défendant sold the article Ex. No. 2 since the service of the 
injunction. Mère inspection of the article will show that the top of the 
mner wall is inclined sufficiently towards the opposite wall to pinch 
the leather ring. It may be that this is a sporadic case, where some ac- 
cident of manufacture has produced a resuit sought to be avoided. 
Therefore the penalty for disobedience of the injunction will be made 
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slïght ($10) ; but should the discovery of other articles of like con- 
struction sold subséquent to injunction indicate persistent infringe- 
ment a heavier penalty will be exacted. 

The exhibit has been marked on the base "E H E." 



In re KOLSTER. 

(District Court, D. Nevada. June 18, 190G.) 

No. 44. 

1. Batîkbuptcy— Groundh for Refusing Discharge — Concealment of Assets. 

Where a bankrupt had voluntarily surrendered a le.ase giving him an 
option to purchase the leased propertv more than four montns prior to 
the bankruptcy proceedings, ne is not chargeable with concealing property 
from his trustée because of his railure to schedule such property, in the 
absence of proof that the surrender was not in good faith. 

2. Same — Objections to Discharge — Suffu-iency of Proof. 

The burden of proof resta upon a creditor objecting to the discharge 
of a bankrupt, and, while the acts charged may be established by infer- 
ence from the f acts proved, it is not sufticient that such facts justify a sus- 
picion of fraud, but they must be inconsistent with honesty and good 
. faith. 

In Bankruptcy. On application for discharge and objections thereto. 

G. W. Shutter-Cottrell, for the bankrupt. 

John S. Orr, Dodge & Parker, and E. D. Knight, for the creditors. 

HAWLEY, District Judge (orally). The objections filed by the 
creditors of the applicant are based upon the ground that he had know- 
ingly and fraudulently concealed while a bankrupt from his trustée 
property of the value of at least $5,000, which property, it is alleged, 
consists of an equity of rédemption to certain real estate in Reno, 
Washoe county, Nev. On October 14, 1899, one Westlake and his 
wife conveyed to Jacob Gooding the property in question for the sum 
of $2,500. This purchase was made at the request of Kolster, and for 
his benefit; Kolster raising $500 of the purchase money. Kolster did 
not hâve sufficient money, and Gooding advanced the balance, and tôok 
the deed in his own name, and then, on October 16, 1899, leased the 
property to Kolster for fïve years at a stipulated monthly rental, and 
in this lease covenanted and agreed that Kolster should hâve the right 
to purchase the property for $2,000 during the life of the lease. This 
lease and privilège to purchase expired October 16, 1904. Accord- 
ing to the testimony of Kolster, about a week or two before the lease 
expired he informed Gooding that he could not raise the money to pay 
for the property, and by agreement between them the lease and privi- 
lège to purchase was given up. Kolster filed his pétition in bankruptcy 
February 14, 1905. From the testimony produced at the trial, the 
transactions between Kolster and Gooding with référence to the prop- 
erty were closed more than four months prior to the time when the 
pétition in bankruptcy was filed. The only other évidence introduced 
was that, after Kolster gave up his interest in the property, Gooding 
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leased the property to the minor children of Kolster at the same rent, 
and that Kolster received the first month's rent, and paid for repairs 
upon the property. Hère the testimony ended, Kolster being the only 
witness examined. From this testimony, the transactions may hâve 
been bona fide, not fraudulent. There was no need of a suit to foreclose 
the right which Kolster had in the property. If he could not raise the 
money to pay it within the time specified in the lease, he had the right 
to surrender it, and, having surrendered it, Gooding had the right to 
lease it to anyone else ; and the mère fact that he leased it to the minor 
children of the petitioner would not, of itself, be proof sufficient to 
authorize the court to déclare the transaction fraudulent. 

The basic foundation on which the spécifications rest is missing. 
The évidence fails to show that there was any "equity of rédemption" 
in Kolster at the time he filed his pétition in bankruptcy, or at any time 
within four months prior thereto. In Re Cornell (D. C.) 97 Fed. 29, 
it was held that spécifications in opposition to a bankrupt's application 
for discharge, on the ground of his having concealed property from 
his trustée in bankruptcy, must be supported by évidence showing 
the existence of property in the bankrupt, or in trust for his use, at the 
time of filing the pétition in bankruptcy. There is no évidence in this 
case of any secret trust or agreement with Gooding, who held the 
légal title to the property at the time Kolster surrendered his interest 
therein, by which the property in question was to be held by Gooding 
for the benefit of the bankrupt ; and, in the absence of such a trust or 
agreement, it cannot be held that the property, or any interest therein, 
belongs to the estate in bankruptcy. 

If suit had been brought by the creditors against Gooding to enforce 
the equity of rédemption claimed to exist in favor of Kolster, and no 
othef testimony had been ofïered than is hère presented, the proceed- 
ings would hâve failed for want of sufficient proof to show that the 
right of rédemption still existed. A pétition was filed by the creditors 
in this case March 5, 1906, praying for leave to hâve the trustée bring 
such a suit ; but no further action was ever taken by the creditors. The 
failure to obtain sufficient évidence that the right of rédemption con- 
tinued may hâve been the cause. 

The proceedings relative to the objections to Kolster's discharge 
hâve been twice continued, at the request of the creditors, and ample 
time has been given them to find such évidence, if any existed. They 
rest alone upon the testimony of Kolster, and claim that his testimony 
is sufficient to enable the court to infer that there must hâve been 
some understanding that the right of rédemption should be kept alive. 

As was said by the court in Re Dauchy (D. C.) 132 Fed. 688, 695: 

"This court fully recognizes the rule of évidence that in cases of this kind, 
as in others, the existence of the main fact to be proved may be establislied by 
inference from other facts proved, when such inference is legitimate. But 
when from such other facts proved two or more inferences may be drawn, and 
the facts point as clearly to the one resuit as to the other, the court eannot 
say a case is made out." 

The most that can be said is that the circumstances proven "look 
suspicious." This is not enough. Mère conjecture or surmise is not 
sufficient. Something more is required in order to justify the court 
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in declaring that the transactions were fraudulent, and made and en- 
tered into and carried out for the purpose of enabling Kolster to con- 
ceal his property in order to defraud his creditors. It is manifest that 
this testimony does not march up to the full proof required by the act 
of bankruptcy to sustain the spécifications of objections filed by the 
creditors. 

In Re Ferris (D. C.) 105 Fed. 356, where similar objections were 
made, and the creditors relied solely upon the testimony of the bank- 
rupt, which was suspicions and unsatisfactory, the court said : 

"The testimony given by the bankrupt is in a very unsatisfactory condi- 
tion, and it is impossible for the court to ascertain therefrom the exact posi- 
tion of the affairs of the bankrupt, or to find with any certainty that in truth 
when the proceedings in bankruptcy were filed the bankrupt retained any 
interest in the mortgaged property or its proceeds. The opposing créditer 
having failed, therefore, to sustain the spécifications by sufficient évidence, 
the same must be overruled, and a discîiarge must be granted." 

In Re McGurn (D. C.) 102 Fed. 743, 745, which bears a close re- 
semblance in its facts to the présent case, this court said : 

"Spécifications in opposition to a bankrupt's application for a discharge and 
the proofs in support thereof should be clear, positive, and direct. The op- 
posing créditer or creditors must dïstinctly allège and prove one or more of 
the statutory grounds for refusing a discharge. * * * The burden of 
proof rests upon the opposing creditors to establish their charge against the 
petitioner by satisfactory and sufficient évidence. * * * No such évidence 
has been produced." 

Numerous authorities were cited in support of the principles an- 
nounced. The décisions since rendered déclare the same rule. In re 
Logan (D. C.) 102 Fed. 876; In re Fitchard (D. C.) 103 Fed. 742, 
744; In re Bryant (D. C.) 104 Fed. 789. 792; In re Corn (D. C.) 
106 Fed. 143, 144; In re Chamberlain (D. C.) 125 Fed. 629; In re 
Hamilton (D. C.) 133 Fed. 823, 826. 

The creditors having failed to sustain their objections, the bankrupt 
is entitled to his discharge. 



In re OPPENHEIMEIt. 

(District Court, M. D. Pennsylvania. June 20, 100G.) 

No. 792. 

BANKItUPTCY — ACCOTJTTTS OT 1 RECE1VEB AT.I.OWANCE FOB COUITSEL FeKS. 

A receiver in bankruptcy is entitled to the assistance of counsel, and 
a reasonable allowance (keeping in view the economy enjoined by the 
gênerai policy of the bankruptcy act, and, taking into considération the 
value of the estate) will be made to him in the settlenient of his accounts 
for services rendered in the administration of the estate while in his 
hands ; but not otherwise. He is not entitled to an allowance for serv- 
ices rendered by the attorney for the petitioning creditors in instituting 
the pi'oc'eëdings and obtaining the receiver's appointment, or for other serv- 
ices rendered primarily in the interest of his clients, and the former is a 
matter for considération if at ail on settlenient of the estate in the hands 
of the trustée, with which the receiver has nothing to do. 



IN EE OPPENHEIMER. 141 

In Bankruptcy. On exceptions to receiver's account. 

W. N. Reynolds, Jr., for exceptions. 
John H. Dando, for receiver. 

ARCHBALD, District Judge. The receiver asks crédit for $400 
attorney and counsel fées — $200 for Mr. Dando, his own immédiate 
counsel, and $200 for Mr. Davis, attorney for the petitioning creditors. 
A receiver in bankruptcy is undoubtedly entitled to the assistance of 
counsel, the same as an executor or administrator, and upon the same 
grounds, and a reasonable allowance therefor will be made him in 
the settlement of his accounts. They come in, however, as part of the 
expenses of administering the estate, and not otherwise, and there is 
no place for anything outside of this. The services of Mr. Davis 
consist, as stated at the argument, in putting the respondent into bank- 
ruptcy, securing the appointaient of a receiver, supervising the ap- 
praisement which followed, advising the sale of the bankrupt's 
stock, interesting possible buyers, and promoting an advantageous 
disposition of it, closely approximating the appraised value, and fmally 
sustaining such sale, upon argument before the court, against ex- 
ceptions made. Mr. Dando petitioned for and obtained the appoint- 
ment of appraisers, and drew up and filed their schedules, saw to the 
setting aside by the receiver of the bankrupt's exemption, which was 
allowed under bond, petitioned for and obtained an order for a private 
sale of the bankrupt's stock, and made due return thereof, appear- 
ing, also, in opposition to exceptions filed, and finally drew up and 
filed the receiver's account which is now excepted to, appearing and 
arguing in support of the same. 

There can be no question as to the character of the services ren- 
dered by Mr. Dando, nor the right of the receiver to the allowance 
therefor. The only thing is the amount. Economy is strictly enjoined, 
by the well-known policy of the bankruptcy act, in the administration 
of bankrupt estâtes, and there is no exception with regard to the com- 
pensation of counsel. The estate passing through the hands of the re- 
ceiver in the présent instance amounts to about $4,200, so that there 
was no great responsibility involved in its management, nor any in- 
tricacy in advising with regard to it, both of which bear on the value 
of the services rendered and the amount to be allowed. It may be 
that, as ordinarily measured, $200, the sum asked for, would not be 
out of the way. But, according to the standards which prevail in bank- 
ruptcy, one-half that sum, in my judgment, is ail that could be 
reasonably expected, and is a fair compensation for the work done. 

The services of Mr. Davis, however, are entirely outside of any- 
thing which is entitled to come in hère. They were rendered in the 
interest of the petitioning creditors, whom he directly represented, 
and not for the receiver ; or, if in any respect for the latter, they 
overlapped or supplemented those of Mr. Dando, and there cannot 
be a double allowance because of two counsel being employed. The 
distinctive thing about them is that they were steps taken primarily 
m behalf of the claims of creditors which had been put in his hands, 
which may call for compensation from his own particular clients, but 
are not to be imposed as a charge upon the estate. It may be that 



142 146 FEDERAL REPORTEE. 

obtaining the appointaient of a receiver is an exception to this, and 
the filing of a pétition by which proceedings are instituted has also been 
recognized and quite generally aliowed for. Collier (5thEd.) p. 472. 
But if there is anything of that kind which obtains, the receiver has 
nothing to do with it. .Claim is to be made, if at ail, before the 
référée, as for a charge against the estate in the hands of the trustée, 
and not, unless ail distinctions are to be dispensed with, has it any 
right to considération hère. 

The exceptions are sustained, the crédit item of $200 paid to B. W. 
Davis, attorney, is disallowed, and the further item of $200 counsel 
fées is reduced to $100, making the balance to be accounted for in 
the hands of the receiver, $3,830.86, with which corrections the account 
is finally confirmed. 



In re WATKINSON et al. 

(District Court, K. D. Pennsylvania. June 22, 1906.) 

No. 1,184. 

BANKBUPTCY- — PBOVABLE ClAIMS SUBRENPEB OF PSEFËRENCE. 

An inerease of a bankrupf s estate as a net resuit of transactions 
between the bankrupt and a créditer within four months prior to the 
bankruptcy, where the last transaction was a payment on account of the 
indebtedness, is not sufflcient to relieve the créditer froni surrendering 
this last payment as preferential before he is perniitted to prove the 
balance of his claim, under Bankr. Act Julv 1, 1898, c. 541, § 57g, 30 Stat. 
560 [U. S. Comp. St. 1901, p. 3443], when the account runs far back 
beyond the four-month period, and the transactions end with a large 
payment on account of the whole indebtedness. 

In Bankruptcy. On question certified by référée. 
See 142 Fed. 782, 143 Fed. 602. 

Arthur G. Dickson, for trustée. 
Max h. Powell, for claimants. 

HOLLAND, District Judge. The plaintiff in this case sold mer- 
chandise to the alleged bankrupts, and received payments on account, 
as set forth in the following statement : 
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It will be noticed that there are payments amounting to $811.36. 
Goods sold from Fcbruary 14, 1901, to June 29, 1901, inclusive, total 
the same amount. 

The question certified is whether or not Joseph Wild & Co., the 
claimants, can prove the balance of their claim, to wit $2,565.92, with- 
out surrendering the sum of $634.78, received by them on October 10, 
1901, which is said to be preferential. The bankrupts were insolvent 
from January 1, 1901, but the first goods were delivered by the plain- 
tiffs to them on Febrnary 14, 1901. The account was open long prior 
to four months preceding the filing of the pétition in bankruptcy, and 
had been running from February 14, 1901, down to October 8, 1901, 
when the last delivery of inerchandise to the bankrupts took place. Two 
days later, October 10, 1901, the sum of $63-4.78 was paid to the plain- 
tiffs. This was the last transaction between them, and within four 
months of the time of the présentation of the pétition in bankruptcy. 
There were no subséquent crédits. It was simply a payment on ac- 
count of a former indebtedness, and it is ruled by In re Colton Export & 
Import Co.', 10 Am. Bankr. Rep. 14, 121 Fed. 663, 57 C. C. A. 417. The 
cases of Jaquith v. Alden, 118 Fed. 270, 55 C. C. A. 364 (same case de- 
cided by the Suprême Court of the United States, and reported in 9 
Am. Bankr. Rep. 773, 23 Sup. Ct. 649, 47 L. Ed. 717), and Yaple v. 
Dahl-Millikan Grocery Co., by the same court, reported in 11 Am. 
Bankr. Rep., 596, 24 Sup. Ct. 552, 48 L. Ed. 776, rule that where a debt 
for goods sold to the bankrupt upon a running account was ail in- 
curred within four months prior to filing a pétition in bankruptcy, and 
while the allëged bankrupt was insolvent, of which fact the creditor was 
ignorant, payment on account did not constitute preferential transfers, 
under section 60a of the bankrupt act of July 1, 1898 (chapter 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]), which must be surren- 
dered, under section 57g, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], 
before the creditor can prove his claim, although the greater part there- 
of was for goods sold before the last payment was made. In the 
Jaquith v. Alden Case the last transaction was a purchase of goods by 
the bankrupts. We therefore hold that an increase of the bankrupt's 
estate, as a net resuit of the transactions between the bankrupt and a 
creditor within four months prior to filing the pétition in bankruptcy, 
where the last transaction was a payment on account of the indebted- 
ness, is not sufficient to relieve the creditor from surrendering this last 
payment as preferential before he is permitted to prove the balance of 
his clàim against the bankrupt's estate, when the account runs far back 
beyond the four months before the pétition is presented, and the trans- 
actions between them end with a large payment on account of the 
whole indebtedness. Under such circumstances, it is a preferential 
claim, and must be surrendered before the balance of the account of the 
creditor can be proven. Kimball v. Rosenham Co., 114 Fed. 85, 52 
C. C. A. 33 ; In re Sagor Bros., 9 Am. Bankr. Rep. 361, 121 Fed. 658, 
57 C. C. A. 412. Where in a running account payment by the bank- 
rupt within the four months has induced new crédits, which resulted 
in a net increase to the estate, the creditor may be said to hâve once 
surrendered his préférence by the giving of the subséquent -crédit ; 
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but where, as in this case, the bankrupt, beginning far beyond the four- 
month limit, makes a number of purchases, and then finally, within 
the four months makes a large payment on account, the creditor lias 
been preferred. To hold otherwise would clearly give him a greater 
percentage of his debt than would be given to others of the saine 
class. Any other creditor in this estate who might hâve from time to 
time sold goods to the bankrupt beginning subséquent to January 1, 
1901 (date of insolvency), down to a time within the four months, with- 
out receiving payments on account, would certainly be in the same 
class with the claimant hère, and would receive a less per cent., if 
claimant be not required to surrender the alleged préférence. 

The order of the référée directing the trustée to pay to Joseph Wild 
& Co. a dividend on $2,565.92 of the same percentage as other credi- 
tors of the same class, without surrendering the said preferential pay- 
ment of $634.78, is reversed. 



EIMER & AMEND V. UNITED STATES. 

(Circuit Court, S. D. New York. January 27, 1906.) 

No. 3,937. 

Customs Dtjtjes— Tbeasuky Régulations— Scientific Appabattjs. 

Certain scientific apparatus, etc., importée! for educational institutions,. 
was elaimed to be subject to paragraph 638, Tarifï Act July 24, 1897, c. 
11, § 2, Free List, 30 Stat 200 [U. S. Comp. St. 1901, p. 1686], exempting 
such articles from duty when iraported in compliance with régulations of 
the Secretary of the Treasury; but the importers had not filed a eer- 
tificate of delivery to the institutions within 90 days after entry, as re- 
quired by such régulations. Held, that that requirement is a reason- 
able one, and that the collecter, in default of a compliance therewith, 
properly exacted duty on the apparatus. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

'Plie décisions in question relate to importations by Eimer & Amend 
at the port of New York, consisting of importations of scientific apparatus, 
etc., which the importers coutended was subject to paragraph 638, Tariff Act 
July 24, 1897, c. 11, § 2, Free List, 30 Stat. 200 (U. S. Comp. St. 1901 p. 1686), 
ftdmitting such apparatus free of duty when imported for educational in- 
stitutions, on compliance with régulations prescribed by the Secretary of the 
Treasury. The Board of General Appraisers afflrmed the action of the 
collecter in denying free entry, on the ground that the following régulations 
were not complied with : Within 90 days after the date of the entry, and 
before liquidation thereof free of duty, there shall be filed with the collecter 
a certificate, signed by an authorized ofiieer of the soeiety or institution, that 
the articles named in the order for "spécial importation" bave been delivered 
to said Society or institution, and are to be retained as its permanent prop- 
erty. and that said articles were not delivered out of the stock on hand of any 
dealer or agent. * * * On the filing of the above certificate, and not be- 
fore, the collecter may order the liquidation of the entry free of duty. In 
case of failure to file the said certificate, tbe entry will be liquidated for 
duty, and the duty will be collected. 

Walden & Webster (Howard T. Walden, of counsel), for the 
importers. 

Henry A. Wise, Asst. U. S. Atty. 
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HAZEL, District Judge. The merchandise, consisting of philo- 
sophical and scientific apparatus, utensils, instruments and prépara- 
tions, was entered free of duty by the importers, but the appraisers 
returned the same as "manufactures of glass and métal, glass chief 
value, 45 per cent.," "mf. of métal, 45 per cent.," and as "blown glass- 
ware, 60 per cent." The said apparatus, described on the invoices 
Nos. 2,183, 2,188, and 2,189, were imported for the use of the Uni- 
versity of Wisconsin and the Worcester Polytechnic Institute. The 
oaths of an authorized executive officer of each institution and of 
.the importers, as required by the treasury régulations, were duly 
and seasonably filed. But the importers failed to conform with 
the treasury régulations (T. D. 24,616, art. 9), which require 
the filing of a certificate by an officer mentioned in the régu- 
lation within 90 days after entry, and before liquidation thereof free 
of duty, stating that the importation has been delivered to such in- 
stitution, "and are to be retained as its permanent property, and that 
said articles were not delivered out of the stock on hand of any dealer 
or agent." Certificates conforming to the requirement, instead of 
being delivered to the collector, were delivered to the Board of Gen- 
eral Appraisers at the hearing, more than a year after the liquida- 
tion. On account of the importer's failure to comply with the treas- 
ury régulation, the collector charged a duty upon the articles at 45 
per cent ad valorem, under paragraphs 112 (Act Tulv 24, 1897, c. 11, 
§ 1, Schedule B, 30 Stat. 158 [U. S. Comp. St. 1901, p. 1635]), and 
193 (section 1, Schedule C, 30 Stat. 167 [U. S. Comp. St. 1901,_ p. 
1645]), and 60 per cent, ad valorem under paragraph 100 (section 
1, Schedule B, 30 Stat. 157 [U. S. Comp. St. 1901, p. 1633]), and 
25 per cent, ad valorem under paragraph 3 of the act of Julv 24, 
1897, c. 11, § 1, Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p. 
1627]. The board held that compliance with such régulations as 
the Secretary of the Treasury had prescribed for the administration 
of paragraph 638 was a condition précèdent to the right of free entry. 
From that détermination the importers hâve appealed to this court. 
Their position is that the régulations mentioned are simply for the 
guidance of the collector ; that they are not binding on the court, and, 
the protest being meritorious, the rule of libéral construction should 
prevail. That the régulations were inconsistent with law or unreason- 
able is not claimed. In Eimer v. United States (C. C.) 87 Fed. 
202, Judge Townsend held that a régulation prescribed by the Secre- 
tary of the Treasury under the tarifr act of 1894, which required 
the filing of an affidavit before the arrivai of the articles, was reason- 
able, and failure to conform to such treasury rule justified the col- 
lector in requiring payment of the prescribed duty. The case of Hen- 
sel v. United States (C. C.) 72 Fed. 52, cited by the importers, is 
not analogous to the situation presented hère. There no particular 
time was prescribed for filing the certificate. Upon the authority of 
the Eimer Case, the action of the Board of General Appraisers is 
afïïrmed. 

146 F.— 10 
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CASSEL v. UNITED STATES. 

(Circuit Court, S. D. New York. January 30, 1906.) 

No. 3,9G9. 

1. CUSTOMS DUTIES FlNALTTY OIT LIQUIDATION "ENTRY." 

In construing Act June 22, 1874, c. 391, § 21, 18 Stat 190 [U. S. Comp. 
St. 1901, p. 19SG], which provides that the "settlement of duties shall, 
after the expiration of one year from the time of entry, * * * be 
final and conelusive," held, that the "entry" referred to does not mean 
the entire transaction lending up to the liquidation, but the act of the . 
importer in presentiug to the collecter the document knovvn as an "entry." 

2. Same — Reliquidation — Pendency of Peotest. 

Act June 22, 1874, c. 391, § 21, 18 Stat. 190 [U. S. Comp. St. 1901, p. 
. 1986], provides that, in the absence of protest, an entry nmy not be re- 
liquidated more than one year after entry. Held, that the présence of a 
protest relating to a portion of an importation does not give the collecter 
the right to reliquidate as to another portion to which the protest does not 
relate. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision below is reported as G. A. 5,962 (T. D. 26,147), and 
affirmed the assessment of duty by the collector of customs at the port 
of New York on merchandise imported by F. C. Cassel. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importer. 

Henry A. Wise, Asst. U. S. Atty.. 

HAZEL, District Judge. This appeal from the décision of the 
Board of General Appraisers. is.sought to be sustained on. the ground 
that the increased duty assessed by the collector upon the merchandise 
spëcified in ithe protest was owing to a reliquidated entry made more 
than one yèar after the original entry. Section 21 of the act of June 
22, 1874, c. 391, 18 Stat. 190 [U. S. Comp. St. 1901, p. 1986], pro- 
vides: 

"That whenever any goods, wares, and merchandise shall hâve been entered 
and passed free of duty and whenever duties upon any imported goods, wares, 
and merchandise shall bave been liquidated and paid, and such goods, wares, 
and : merchandise shall hâve been delivered to the owner, importer, agent or 
consignée, such entry and passage free of duty and such settlement of duties 
shall, after the expiration of one' year from the time of entry in the absence 
of fraud and in the absence of protest by the owner, importer, agent, or con- 
signée, be final and conclusive upon ail parties." 

The principal contention seemingly arises over the question whether 
certain protests filed with the collector by the importer were lodged 
against the merchandise upon which there was a reliquidation. On 
October 24, 1903, the importer protested, against the reliquidatidn, on 
the ground that the entry was more than one year old and had pre- 
viously been liquidated and the duties paid, and the merchandise de- 
livered to the importer. There were two protests filed challenging 
the original liquidation, which were not sent to the Board of Gênera! 
Appraisers, nor were they acted upon by the collector until later. On 
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October 14, 1903, the collector sustained the first protest and reliqui- 
dated the entry on the other, which specified articles consisting of toys. 
Instead of reducing the duties upon the latter, against which there was 
no protest, the reliquidation increased them. 

It is now contended by the government, as I understand the point, 
that, as a protest had previously been filed to the liquidation of some 
of the goods, the collector acted within his right in reliquidating the 
entry as to the other goods entered, even though more than a year had 
elapsed from the time of entry. The Board, in construing section 
21 of the act of 1874, held that the word "entry" related to the various 
transactions leading up to the liquidation; that "the entire transaction 
by which the importer obtains entrance of his goods into the body of 
the raerchandise of the United States" must be given effect. This 
interprétation of the word "entry," however, is not in harmony with 
the décisions construing that term. It is practically admitted by coun- 
sel for the government that the légal conclusions of the Board are er- 
roneous. The government contends that the year within which the 
collector can, under the statute, reliquidate the entry, begins at the time 
the importer présents the entry to the collector, and not from the original 
liquidation of the duty. This view, apparently, finds support in the fol- 
lowing cases : United States v. Frazer, 10 Ben. 347. Fed. Cas. No. 15,- 
161; United States v. Seidenberg (C. C.) 17 Fed. 227; United States 
v. Legg, 105 Fed. 930, 45 C. C. A. 134; Mosle v. Bidwell (C. C.) 119 
Fed. 480; United States v. Leng (D. C.) 18 Fed. 15 ; Beard v. Porter, 
124 U. S. 437, 8 Sup. Ct. 556, 31 L. Ed. 492 ; Gandolfi v. United States, 
74 Fed. 549, 20 C. C. A. 652. Thèse adjudications firmly settle the 
point under considération, namely, that the usual meaning attached to 
the word "entries" has référence to the documents to which the stat- 
utes in pari materia refer, and which they designate as entries. 
United States v. Legg, supra. Corning now again to the question of the 
original protests which were filed by the importer, the position of the 
government is that, as final action had not been taken thereon, they 
were still effectuai for the purpose of reliquidation, although more 
than one year had elapsed since making the entry. The importer in- 
sists that none of the protests mentioned were directed to the items 
specified as "artificial fruits," and yet the collector singled out such 
items and assessed them at a higher rate of duty, although there was 
no dissatisfaction with the original liquidation. The original pro- 
tests are not included in the record, and therefore I accept the facts as 
contended by the importer. The collector, in my opinion, was not justi- 
fied in reliquidating the particular entry in question. In other words, 
the filing of a protest which has remained unacted upon by the col- 
lector for more than one year does not authorize a readjustment of the 
duties in the absence of fraud, where there has been a liquidation upon 
some of the merchandise not covered by the protest, though included in 
the entry. As the protests that were pending at the time of the reliqui- 
dation did not cover the merchandise reliquidated, I am constrained to 
hold that such action by the collector was a violation of the statute 
and should be overruled. 

The décision of the Board is reversed. 
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KRAEMER v. UNITED STATES. JOHNSON & JOHNSON v. SAME. 

AMERICAN EXPRESS CO. v. SAME. PITT & SCOTT v. S AME, 

(Circuit Court, S. D. New York. February 22, 1900.) 

Nos. 4,076, 4,079. 

CtTSTOSrS DUTIES — CoMPONEKT OF ClIIEF VALUE — ASCEETAINMIÎNT. 

Tarife Act July 24, 1897, e. 11, § 7, 30 Stat. 205 [U. S. Comp. St. 1001. p. 
1003], deflnes tue component material of cbief value in imported nier- 
cbandise as tbat material "whicb shall exceed in value any other single 
compouent material." As to certain cathéters and shuilar articles corn 
posed of a fabric of sllk or cotton covered vvith varnisb made from linseed 
oil and copal, it appeared tbat tbe cotton or silk exceeded the value of the 
linseed oil and copal taken singly, but did not exceed their value when 
coiiibined into varnish. Ileld, that tbe varnisb, and not either of the tw<> 
substances of wbicb it was made, eonstituted a "single compouent mate 
rial," witbin tbe meaning of tbe law, and tbat it sbould be considérer: 
tbe component material of cbief value. 

On Application for, Review of a Décision of the Board of Unitc:i 
States General Appraisers. 

The décision belovv, which is reported as G. A. 6,112 (T. D. 26.609). 
affirmed the assessment of duty by the collecter of customs at. the porc 
of New York. 

Hatch & Clute (J. Stuart To.mpkins, of counsel), for the importera 
Henry A. Wise, Asst. U. S. Atty. 

WHEELER, District Judge. This merchandise consists of cathé- 
ters and bougies made some of cotton, and others of silk, covered with 
a varnish composed of linseed oil and copal made and .elaborately ay>- 
plied by hand. According to the évidence and finding, if the oil ami 
copal are each considered as separate materials, the cotton and sill- 
would, respectively, be of greater value than either of the other ma- 
terials, and the articles were assessed, against protests, as of cotton and 
silk chief value accordingly. 

The Tariff Act of July 24, 1897, c. 11, § 7, 30 Stat. 205 [U. S. Comp. 
St. 1901, p. 1693], provides that the component material of chief value 
shall be that "which shall exceed in value any other single component 
material," in its condition as fonnd in the article. The question herc 
seems to be whether the materials fonnd in thèse articles are cotton or 
silk and varnish, or cotton or silk, linseed oil and copal. The manufac- 
turers of thèse particular articles purchased the linseed oil and the 
copal, and compoundcd them for this use, but those are suitable ma- 
terials for varnish, and this would not make the condition of this com- 
position as found in thèse articles any différent from what it would 
haye been if they had bought the varnish as such. The composition is 
applied to the surface of the cotton or silk foundation as varnish is, al- 
though by hand, and, although it adds to the body of the articles, it is 
finished to a polished surface as varnish usually is. In Seeberger v. 
Hardy, 150 U. S. 420, 14 Sup. Ct. 170, 37 J_. Ed. 1129, Mr. Justice 
Brovvn, in.speaking of wood and plush furniture undet thèse statutes 
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says: "The true rule would seem to be to take each of them as they 
go into the furniture." The plush, and not the fiber of which it was 
made, would be the component material. So, hère, the varnish, and 
not the linseed oil, and the copal separatçly, would seem to be the 
component material found in the articles. In this view the articles 
are not of cotton or silk chief value, and should not be assessed as such, 
but should be under section 6, as nonenumerated manufactured arti- 
cles. 

Décision reversed, and assessment ordered accordingly. 



UNITED STATES v. LUEDER. 

(Circuit Court, S. D. New York. February 22, 190G.) 

No. 3,339. 

Customs Di:ties— Evidence — Treastjby Régulations. 

The Board of General Appraisers, in deciding as to tlie polariseopic test 
of certain sugar drainings. based its findings on évidence of tests other 
than the government tests made aceording to the troasury régulations. 
Ileld, that the Board was not restricted to évidence of the government 
tests alone. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question reversed the assessment of duty by the 
collector of customs at the port of New York on an importation by 
A. Lueder. 

Charles Duane Baker, Asst. U. S. Atty. 
William J. Gibson, for importer. 

WHEELER, District Judge. This importation is of sugar drain- 
ings which. bv paragraph 209 of the act of Tulv 24. 189; (chapter 11, 
§ 1, Schedule E, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1617]), 
is subject to a duty of, when testing by the polariscope, "above forty 
degrees and not above fifty-six degrees, three cents per gallon ; 
testing fifty-six degrees and above, six cents per gallon." The 
collector assessed it at six cents against a protest that it would be but 
three as "testing above 40° and not above 56° polariscope." The 
majority of the Board of General Appraisers appears to hâve found 
from reports of the government chemists and évidence of other 
tests that a true test would be not above 56 degrees. The évidence to 
sustain this finding seems to be ample, unless it should hâve been 
confined to the government tests made according to the treasury régu- 
lations. The law makes no such restriction, and the régulations are 
made for the guidance of the customs officiais in the assessment and col- 
lection of duties when no protest is made, and not as a judicial rule on 
appeal. 

Décision affirmed. 
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CONSOLIDATED GAS CO. v. MAYER et al. 
(Circuit Court, S. D. New York. June 8, 1906.) 

1. coîïstitutional law— deniai, of equal protection of laws- statute 

Fixing Cas Ratics. 

The New York Gas Commission Act. Laws 1005, p. 2100, c. 737, § 21, 
provides that, if it shall be estai) lisbed in any action to collect a charge for 
gas that a price lias been demanded in excess of that iixed by the com- 
mission or by statute, no recovery shall be had tberein, but the fact of 
such excessive charge shall be a complète défense. Laws 1906, c. 125, 
liruits the price which may be charged for gas in the borough of Manhattan 
to 80 cents per 1,000 feet, and provides that any corporation or person 
violating the act shall forfeit the sum of $1,000 for each offense. Held 
that, in view of the right of a gas company affected thereby to invoke the 
décision of the courts as to the eonstitutionality of the rates flxed by the 
statute or commission, the other provisions which would In the mean- 
time subject it to ruinous penalties were a practical déniai of the equal 
protection of the laws, and that in a suit in a fédéral court to test the 
eonstitutionality of the rates complainant was entitled to a temporary in- 
junction restraining the offleers charged with that duty from enforcing 
or attempting to enforce such provisions until the final détermination of 
the suit ; ail charges collected, however, in excess of those flxed by the 
statute or commission, to be impounded, to abide the event of the suit. 

[Ed. Note. — For cases in point, see vol. 10, Cent Dig. Constitutional Law, 
S 691.] 

2. Injunction— Preliminary Obder— Scope. 

The rate fixed by the state, however, being in the exercise of Its un- 
questioned powers, and presumed to be just and proper unless the contrary 
1s shown on final hearing, the tenus of such an injunction should not be 
enlarged so as to undertake to restrain the actions of individual consumers, 
who are not parties to the suit. 

In Equity. On motion to continue temporary injunction. 

James F. Beck, Charles F. Mathewson, John A. Garver, and John 
F. Leillon, for the motion. 

Charles E- Hughes, and William P. Burr, opposed. 

LACOMBE, Circuit Judge. The parties to this suit are ail citizens 
of the state of New York, but the main contention — practically, the 
sole contention — of the complainant is that certain statutes of this state 
and an order of the gas commission are obnoxious to various provisions 
of the Constitution of the United States, and for that reason void. 
This court, therefore, from which appeal lies direct, without review by 
any intermediate tribunal, to the Suprême Court of the United States, 
not only has jurisdiction, but is the appropriate forum, because through 
a suit brought hère a final décision by the ultimate interpréter of that 
Constitution can be most quickly obtained. 

This is a motion by the complainant for a continuance of the tempo- 
rary injunction, which was issued as the condition of an adjournment 
asked for by défendants, and also for an enlargement of the terms of 
such injunction. It is in no sensé a hearing upon the merits of ail the 
issues presented. The fundamental propositions in dispute involve 
many controverted questions of fact, and it is the practice of this court 
not to résolve such questions upon affidavits, but to reserve them for 
final hearing, where every sworn statement cornes to the court, not 
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ex parte, but after the test of a cross-examination. The matters to be 
passed upon hère and now can be most tersely and quickly presented 
by an analysis of the injunction order already made. 

1. In entering that order the court did not find, nor did it express 
nor even intimate an opinion, that the action of the gas commission in 
fixing the price to be charged for gas at 80 cents per 1,000 cubic feet 
was confiscatory, nor that the act of the Législature establishing the 
same price (chapter 125 of 1906) was in that respect unconstitutional 
and void. It did not undertake to abrogate or nullify that provision 
of the statute. As between the consumer and the manufacturer, it 
left the question as to what the former should pay to the latter precise- 
ly where it stood before. Any consumer- who might be asked to pay 
the old rate was left by the order entirely free to décline to pay it, and 
to make a tender at the new rate for the gas he had consumed. Natur- 
ally so, because, except for the city of New York, wdiose situation is 
exceptional, the individual consumer was not a party to the suit, and 
had not been served with process. In the case of a consumer, who 
upon demand chose to pay the old rate, the order provided that the 
company should not cover the 20 cents différence into its treasury, but 
should leave it impounded under direction of the court, so as fully 
to insure its return to the person paying the same in the event of the 
company 's failing to succeed in its litigation. In the case of a con- 
sumer who chose to make tender at the new rate, and to stand upon 
whatever rights were secured to him by the action of the gas commis- 
sion in fixing that rate, and by the action of the Législature in estab- 
lishing the same rate, the order left him entirely free and untrammeled 
to apply for such relief as the law afforded him in the event of the 
company's seeking to compel payaient of the différence. It was not 
perceived when the order was made, nor is it perceived now, upon what 
theory this court could by an injunction restrain any individual who 
was not a défendant, and had never been served with process, from 
himself applying to an appropriate court if he should conceive himself 
to be aggrieved. What relief he might obtain when he so applied 
would be for that court to détermine when it heard his application. 
The order did, however, provide that the gas company might charge 
or demand payment at the old rate, and might collect at that rate from 
such as chose to pay, and it enjoined the défendants (who are public 
officers, and, as such, the proper persons to institute and prosecute 
actions, to enforce and recover certain statutory penalties) from in any 
way enforcing, or attempting to enforce, two acts of the Législature 
and an order of the gas commission, or any of the provisions thereof, 
against the complainant, until it should hâve its day in court, upon such 
a case as it might be able to make,.to. question the constitutionality of 
that order and of those acts. The reason why it was thought that a 
court of equity, irrespective of any question of the merits of the con- 
troversy as to the propriety of the new rate, should upon mère inspec- 
tion of the statutes themselves grant such temporary relief will be ap- 
parent upon the statement of a few elementary propositions of law, 
and an analysis of certain provisions of those statutes. 

A corporation which undertakes, for its own émolument, to supply 
gas to the inhabitants of a municipality, under charters and franchises 
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from the state which allow it to embark in such industry, and invite 
ils stockholders to invest their money therein, is engaged in what is 
called a "public service" or a "public utility," and therefore is under 
the supervision, inquisition, and régulation of the state as to the man- 
ier in which it conducts its business. If, untrammeled by compétition, 
it charges a price far above ail reasonable cost to the helpless consumer, 
who must pay that price or go without, while it receives an exorbitant 
return on such of its property as is invested in the enterprise, the state 
may step in and reduce that price to such sum as will, taking every- 
thing into considération, be a reasoanble return upon what lias been 
adventured in the enterprise on the faith of the state's franchises. No 
one disputes this proposition. But in fïxing such price the state should 
itself be fair and reasonable — should certainly stop short of confisca- 
tion. If it were established by uncontroverted proof that, in materials, 
labor, and wear and tear of plant at the lowest conceivable valuation, 
the actual cost of producing gas of a proper standard in the holders 
was 50 cents per 1,000 cubic feet, it would be confiscation for the state 
to require the manufacturer to deliver such gas to ail consumers at 5 
cents per 1,000 cubic feet. Such an act of the Législature would be 
obnoxious to the Constitution of the state, to the Constitution of the 
United States, and to common right and justice. There may be persons 
who dispute this proposition, but it may safely be assumed that it is 
accepted by every community which lives under law and not under 
anarchy. Thèse are the two extrêmes, and somewhere between them 
there lies a dividing line. Who is to détermine where that dividing line 
lies? Under our System 'of government that question has always been 
left to the décision of the courts. Reagan v. Farmers' L,. & T. Co., 
154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. Every individual who 
feels himself aggrieved either by the action of some other individual 
or of the state or the nation is secured the right to bring his grievance 
before some court. It may be a court of law or of equity, a court es- 
tablished by a statute or by a Constitution, a state court or a fédéral 
court, but somewhere or other there is provided for him a forum to 
which he can présent his case, can support it by proof, and hâve his 
hearing. That is "due process of law," a héritage from long centuries 
of struggle, which this nation and its constituent states hâve deposited 
in the corner stones of their written Constitutions. Every one is enti- 
tled, sometime, somewhere, to his "day in court." The most swollen 
aggregation of capital, crystallized into an individual by the act of the 
state or national government which has made it a corporation, is as 
much entitled to hâve free access to the courts as is the humblest toiler 
by night to whom every additional cent, disbursed for the light he 
works by, means a shrinkage of his food supplies. 

There are two statutes dealing with the matter now in controversy. 
Neither of them, in express terms, undertakes to deny the complainant 
access to any court to test the merit of the contention it makes, viz., 
that the new rate is confiscatory, and that, therefore, the old rate should 
be paid. But there are two sections in those acts which challenge con- 
sidération. In the gas commission act (chapter 737, p. 2100, of the 
L,aws of 1905) we find: 
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"Sec. 21. Défense in cases of excessive charges. If it be alleged and es- 
tablished in any action brought in any court for the collection of any charge for 
gas or electriçity, that a price bas been demanded in exeess of tbat fixed by 
the commission or by statute in the munieipality wherein tbe action arose, 
no recovery sliall be liad tlierein, but tlie fact that such excessive charges hâve 
been made shall be a complète défense to such action." 

In the act which provides that companies furnishing gas in the 
borough of Manhattan "shall not charge or receive for gas manu- 
facturée!, furnished or sold * * * a sum per 1,000 cubic feet in 
exeess of * * * 80 cents," we find the following: 

"Sec. 3. Any corporation, association, copartnership or person violating any 
provision of this act shall forfeit the sum of $1,000 for such offense to the 
people of the state." 

The drastic character of thèse provisions will be perceived when 
their results are considered. If the gas company, pending the final dé- 
termination of a suit such as this to détermine whether the Législature 
has fixed a just and proper price, should charge its consumers the lower 
rate, and receive the same without protest or demand of payment at the 
higher rate, it could never recover the différence, even should it be 
decided by the court of last resort that it was entitled to demand such 
higher rate. Having delivered its product for the particular month, and 
received the amoun-t it asked for such product, that transaction would 
be finally closed. Both parties having agreed upon the price, without 
any réservation, it would be the contract price for that month's de- 
livery, which the seller could not thereafter dispute. If it should take 
two or three years to get a final décision on the merits, the 20 cents 
différence of rate, ail claim to which during the intérim the company 
had thus abandoned, would concededly amount to several millions of 
dollars. Should the company ultimately prevail in the test suit, this 
would be an enormous fine to pay for the privilège of having its day 
in court. It could escape that fine only by demanding, on présentation 
of each monthly bill, payment at the higher rate, preserving its claim 
to the différence, whenever the lower rate was paid and received, 
by a protest, which would reiterate the demand. The statute (chapter 
737, p. 2092, Laws 1905) undertakes effectually to close up that avenue 
of escape. 

Ordinarily, when there is a dispute between seller and buyer as to 
the rate to be paid for anything, the question is settled by the seller 
bringing suit for the price of what lie has sold calculated at the higher 
rate. The statute, however, practically undertakes to debar the com- 
pany from bringing any such suits against its customers. The twenty- 
first section (quoted, supra) provides that if in any action brought to 
collect any charge for gas it shall appear that a price has been demanded 
in exeess of the rate fixed by the gas commission or by statute, that fact 
shall be a complète défense to the action — to the whole action— not 
only to so much of it as seeks to collect the exeess, but also to so much 
of it as seeks to collect the amount concededly due. Kow, whenever 
the seller of anything vérifies a complaint to be used in an action at 
law, which asserts that he is entitled to receive and asks to recover 
a sum of money, he may fairly be said to be preparing to make a de- 
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mand therefor; and the moment he serves such complaint upon the 
buyer he has indisputably made such demand. But the statute says that 
the mère making of such a demand shall constitute a complète défense ; 
in other words, if the statute is valid, the cause of action which the 
plaintifï may think it has is slaughtered at the very moment it sets foot 
within the halls of justice. The merits of the controversy as to what 
rate should be charged will never be litigated in that action, because no 
défendant would be so foolish as to discuss any such issue, when the 
mère fact that action is brought relieves him from ail payment what- 
soever. 

The only course left for the gas company is to bring some direct suit, 
such as this, to test the constitutionality of the action of the gas com- 
mission and of the Législature in fixing an 80-cent rate, and meanwhile 
to préserve its rights to the différence by demanding payment thereof, 
as each monthly bill is presented to each consumer. To close up this 
avenue of approach to the courts, however, the other act (chapter 125 of 
1906) provides that, whenever a manufacturer and seller of gas in the 
borough of Manhattan shall charge or receive anything in excess of 80 
cents per 1,000 cubic feet, it shall for each offense forfeit $1,000 to 
the people of the state ; and section 1962 of the Code of Civil Procédure 
makes it the duty of the défendants, the Attorney General, and the 
District Attorney to institute suits for recovery of such penalties. Every 
time the company demands payment for gas furnished at the higher 
rate, every time it receives such payment from any consumer who may 
be willing to pay temporarily, and abide the resuit of the test suit, it 
incurs such a penalty. For very many years it has been the custom in 
this borough to présent monthly bills for gas sold, and it appears from 
the record that the complainant has upwards of 390,000 customers. 
The calculation is a simple one. Long before this test suit could be 
heard next fall, the aggregate of the penalties incurred would utterly 
wipe out the entire property of the complainant, whether it vvere worth 
the amount found by the gas commission, or vvere worth the highest 
estimate at which the most astute and experienced financiers might 
capitalize it. 

Commenting upon a statute which prescribed similar cumulative pen- 
alties for every charge of more than a certain sum per head for yard- 
ing cattle, where a few days' violation of the statute by merely char- 
ging a higher rate would exhaust the entire value of the property in 
satisfaction of the penalties incurred, Mr. Justice Brewer, writing 
the opinion in Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 
22 Sup. Ct. 30, 46 L. Ed. 92, .says: 

"Do the laws secure to an individual an equal protection when he is allowed 
to corne into court and make his claim or défense subject to the condition that 
upon a failure to make good that claim or défense the penalty for such failure 
either appropriâtes ail his property, or subjeets him to extravagant and un- 
reasonable loss? Suppose a law were passed that, if any laboring man should 
bring or défend an action, and fail in bis claim or défense, either in whole 
or in part, he should in the one instance forfeit to the défendant half of the 
amount of his claim, and in the other be punished by a fine equal to half the 
recovery against him, and that such law by its ternis applied only to laboring 
men, would there be the sliglitest hésitation in holding that the laborer was 
denied the equal protection of the laws? The mère fact that the courts are 
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open to hear lus claim or défense is not sufficient, if upcm him alone there is 
vistited a substantial penalty for a failure to niake good bis entire claim or 
défense. * * * Suppose a statute providing that every corporation failing 
to establish its entire claim or to make good its entire défense should as a 
penalty therefor forfeit its corporate franchise, and that no penalty of any 
kiud except a matter of costs was attached to like failures of other litigants, 
conld it be said that the corporations received tiie equal protection of tbe laws? 
* * * A statute, although, in ternis, opening the doors of the courts to a 
particular litigant, which places upon him as a penalty for a failure to make 
good his claim or défense a burden so great as praetically to intimidate him 
from assertiug that which he believes to be his rights, is, when no such penalty 
is inflicted upon others, tantamount to a déniai of the equal protection of the 
laws." 

In the case cited the judges who concurred in reversing the judgment 
appealed from did so upon another ground, but the language of Mr. Jus- 
tice Brewer, dictum though it be, commends itself as a clear and force- 
lui exposition of the law. 

It is difficult to see in what respect the provisions of the two acts now 
under considération differ from those passed upon in the Kansas 
City Stock Yards Case, except that they are perhaps more drastic. On 
this branch of the case there is no controversy as to the facts, and under 
the opinion last quoted, thèse provisions seem obnoxious to the fourteenth 
amendment to the Constitution of the United States. In order, there- 
fore, to secure to the complainant its right to prosecute this suit to its 
orderly conclusion, without meanwhile being trammeled — or, as it may 
be more appropriately expressed, overwhelmed — by multitudinous ac- 
tions for cumulative penalties, the temporary injunction which restrains 
the public officers, who are made défendants, and any one else whom the 
injunction may reach and hold, from enforcing, or attempting to en- 
force, the provisions of the acts and order of the gas commission 
against the complainant, will be continued until final hearing and déci- 
sion of the cause in this court. The judge who hears the cause upon 
the merits of the whole case may find some good reason for modifying 
the injunction, or even for vacating it, but, on the record as it stands 
now, to this measure of relief the complainant seems clearly entitled. 

2. The application to extend the terms of the injunction, so as to en- 
able complainant to collect the 20 cent différence by summary measures 
(such as refusai to supply gas) from such consumers as may not be 
willing to pay it, to hâve it impounded, and to abide the resuit of this 
suit, présents différent questions, and brings us into a field of contro- 
versy upon the facts. However obnoxious the statutory provisions 
already discussed may be to the prohibitions of the Constitution, it would 
seem that their élimination would still leave a statute consistent and 
complète. Provisions hampering the right to question a rate fixed by 
législative action are not essential to a scheme which undertakes to fix 
such rate. "It is familiar law that one section or part of an act may be 
invalid without affecting the validity of the remaining portion of the 
statute. Any independent provision may be thus dropped out if that 
which is left is fully operative as a law, unless it is évident from a 
considération of ail the sections that the Législature would not hâve 
exacted that which is within, independently of that which is bevond, its 
powers." Reagan v. Farmers' L,. & T. Co., 154 U. S. 362, 'il Sup. 
Ct. 1017, 38 L. Ed. 1014. 
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The complainant contends that it should be protected against the 
ifreparable injury it would suffer by reason of its inability after two 
or three years to collect, in the event of ultimate success, the unpaid 
différences from a floating aggregate of consumers, some of whom will 
disappear, and others of whom are pecuniarily irresponsible, so that a 
judgment against them would not be worth the cost of entering it. It 
is thought that complainant's appréhensions in this respect are exag- 
gerated. On the contrary, it seems quite likely that the great bulk of its 
customers will prefer to pay the small amounts of excess rate demanded 
each month, when assured that the sums thus paid will remain secure 
and intact, to be repaid upon the termination of the test case should 
complainant not succeed therein, rather than to begin a multiplicity 
■of suits to prevent the company from making its collections in the usual 
manner. The first two or three months will show how this will be. 
Meanwhile, each individual is left free to make his élection, and a loss — 
possibly a heavy one — may resuit, winch in the event of final success 
the company could not recover. This is an argument which lias al- 
ways appealed most strongly to courts of equity, and there are abundant 
authorities to support the proposition that, pending the décision of a 
doubtful question, the status quo, proper security being exacted, should 
be preserved. But the courts in ail such cases also take into con- 
sidération what is the character and measure of the doubtfulness. 
Hère the state, which concededly has the right to fix a proper rate, has 
prescribed a rate whose propriety is challenged. Prima facie, it is 
to be presumed that the state's rate is a proper one, and the burden 
is upon the complainant to show that it is not. If we are correct in the 
assumption that the penalty clauses already discussed are not an es- 
sential part of the statute, withont which it would be abortive, then the 
question of the propriety of the rate can only be decided upon a care- 
ful and exhaustive examination of many facts and déductions there- 
from, some of which will certainly be controverted. In the Kansas 
Stockyards Case, which is mainly relied upon, the fundamental vice 
of the statute was that it undertook to provide that the owner of a single 
stockyard should charge only a named sum for each head of cattle, 
Avhile the owners of ail other stockyards in the state (and there were 
several of them) might charge what they pleased. That vice could be as 
clearly demonstrated by undisputed affidavits to a court upon appli- 
cation for preliminary injunction as it could be at final hearing. A 
similar vice is alleged to inhere in the later act (of 1906), fixing the 80- 
cent rate, which subjects New York City gas corporations to a différent 
rule from that applicable under the gas commission act of 1905 to ail 
the other gas corporations in this state. But if the gas commission act 
be held to be itself unconstitutional (as complainant with great ap- 
parent force contends hère), this argument will not be so persuasive. 

3. If the only subject of inquiry were the rate fixed by the gas commis- 
sion, a différent situation would be presented. Under the authorities, 
in fixing the rate to be chargecl for "public service" by private corpora- 
tions, two éléments of calculation are of fundamental importance : 
What is the true présent value of the property embarked in the enter- 
prise? atid what, in view of the risks of the business, is a fair annual per- 
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centage of return thereon? That percentage would not necessarily 
be the same in every variety of business. The manufacture, storage, and 
delivery of a highly explosive material is a more risky business than is 
the transforming of flour into bread, or of leather into shoes, and the 
delivery of such products. The commission reached the conclusion 
that 8 per cent, was a proper return on property invested in the gas 
business. In estimating the value of the property of complainant em- 
barked in the business, the commission reached the conclusion that the 
franchises under which it has laid mains and is delivering gas, and 
which are a part of its property, should be considered as of no value 
whatever, although the state, through the action of its taxing officers, 
has declared that they are worth several millions of dollars. It is sug- 
gested that some of thèse franchises hâve expired or lapsed in some 
way. That proposition need not be considered, because it is not as- 
serted that ail of them hâve lapsed. The complainant has taken over 
the franchises of many différent corporations, granted at différent times. 
So long as a substantial part of thèse still remain, the argument is not 
affected, except as to détails of resuit. The reason assigned by the 
commission for not including the value of the franchises is that "they 
were granted by the people without compensation." That is so. Thèse 
franchises were granted very many years ago, at a time when there 
seems to hâve been no intelligent appréciation of the fact that they 
might become enormously valuable, when reckless improvidence was 
the rule, and ail sorts of franchises were given away, without any provi- 
sion for securing to the state its fair share of unearned incrément there- 
on. Nevertheless, when the state offers a franchise to whoever will take 
it without requiring any money return thereon, and for the sole con- 
sidération that the taker shall promtply, continuously, and fully develop 
it by the expenditure of his own money, and such offer is accepted, and 
the terms of the agreement carried out by the taker, there results a con- 
tract, which, with due considération of ail proper conditions and limita- 
tions inhérent in the nature of the particular contract, is as much within 
the protection of the Constitution as are ail other contracts. If the 
state 25 or 50 years therafter should say to the taker : "We were very 
improvident in not providing that you should pay us something each 
year for this franchise; therefore, hereafter you shall pay us 8 per 
cent, annually on $10,000,000 or $20,000,000, or we will evïct you from 
the franchise," it might fmd itself embarrassed by the provisions of 
the Constitution in thus undertaking to avoid the results of its own 
improvidence. A franchise, whatever its value may be, which has not 
expired nor lapsed, nor been in some way forfeited, is property in the 
hands of its holder. There is force in the argument that when the state 
says : "We will value this property at several millions of dollars when 
we tax you on it, but at nothing at ail when we fix the rate you may 
charge for your product in order to receive an 8 per cent, return on 
your property," it is seeking to accomplish by indirect methods what 
it might not be able to accomplish directly. Moreover, it is contended 
that the act of 1905, under which the gas commission acted, is ob- 
noxious to the Constitution for grounds not already discussed, apparent 
on the face of that act itself. 
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4. But in the case at bar thèse arguments seem wholly académie. 
Irrespective of any action of the gas commission, the Législature has 
itself fixed the 80-cent rate, and there is nothing to indicate upon what 
it predicated such action. For aught that we know, it may hâve 
reached the conclusion that the commission was in error in not includ- 
ing the franchises at their taxable value in the estimate of complain- 
ant's property, and may, at the same time, hâve concluded that 7, or 
6, or even 5 per cent, was a proper return to be received by the owner 
of such property. This brings us to the fundamental question pré- 
sentée by the pleadings; Is the rate fixed by the Législature (80 
cents) so low as to be unjust or confiscatory ? As was indicated at 
the outset of this opinion, there can be no intelligent answer given to 
this question until the whole case is presented upon testimony taken, 
not ex parte, but according to the rules for taking testimony in equity 
causes. Therefore, until the court at final hearing may hâve the op- 
portunity to pass upon such a record, although the existing order is 
continued, its terms will not be enlarged, so as to undertake to restrain 
the actions of individual consumers, who are not parties to this suit, 
and hâve not been served with process. 

5. A few minor détails remain to be disposed of: 

(a) The city of New York is the largest consumer, an undoubted- 
ly solvent consumer, and the only one made a party défendant. The 
rate it is to pay is not regulated by the action of the gas commission, 
nor by either of the two acts already considérée!. Chapter 736, p. 
2091, of the Laws of 1905, provides that it shall pay only 75 cents per 
1,000 cubic feet, and to that act there is raised an additional constitu- 
tional question not heretofore discussed. The représentatives of the 
city and of the complainant hâve had no difficulty during two or three 
years of controversy in arranging a modus vivendi, whereby ail rights 
of either side are reserved, and gas is furnished as required. It is not 
to be anticipated that there will be any difficulty about continuing such 
arrangement, but to facilitate it the order now to be entered may pro- 
vide that payment by the city at the 75-cent rate, and acceptance there- 
of by complainant under protest, shall not operate as an accord, satis- 
faction, waiver, or estoppel, to the préjudice of either side in any litiga- 
tion, pending or future. Such a clause may make it practicable for 
thèse contestants to eliminate some questions as to accruing interest. 

(b) This court fully appréciâtes the importance of a prompt dis- 
position of this cause, which not only présents questions of grave im- 
portance, but which, also, including the other causes heard at the same 
time, affects the interests of nearly half a million of households. There 
is no apparent reason why a final hearing on the merits should not be 
reached with reasonable expédition. In the event of demurrer or ex- 
ceptions to any pleading being filed by either side, this court will hear 
and dispose of the same at any time during vacation, upon a week's 
notice. As soon as the cause is at issue, upon request of either side 
and upon four days' notice, the court will apportion the three months 
\vhich the rules allow for taking the testimony. Promptness on the 
part of complainant, which evidently has large interests at stake, may 
fairly be assumed, but it may be insured by the insertion in the order 
of a clause providing that, in the event of any unreasonable delav. an- 
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plication may be made to suspend the injunction. Promptness on the 
part of the défendants is equally assured. They are public officers, 
who not only represent the state, but are also, in this test suit, the 
représentatives of the great body of consumers, who will be insistent 
to secure a speedy détermination of the questions at issue. It should 
be borne in mind that the controversies of fact presented are not nevv. 
The entire field has been fought over before the gas commission and 
elsewhere. Each side knows just what évidence it requires to support 
its contentions, and knows, too, where that évidence is to be found. 
The great bulk of the proof is already prepared, probably already in 
type. Charters, contracts, reports, exhaustive tabulations of receipts, 
disbursements, percentages, calculations, etc., are immediately access- 
ible, and will, no doubt, with proper réservation of exceptions as to 
their materiality, be stipulated in by consent of counsel. When the 
cause is placed upon the calendar, its great public importance will in- 
sure its being given a préférence, and it seems reasonable to expect 
that it can be finally submitted on the merits not later than November 
of this year. 

(c) The Suprême Court in Chicago, M. & St. P. R. R. v. Tompkins, 
176 U. S. 167, 20 Sup. Ct. 336, 44 L,. Ed. 417, has indicated the prac- 
tice to be followed in cases of this kind. The testimony should not 
be taken before an examiner, but before some compétent master, who 
is to make ail needed computations, and find fully the facts. Such a 
disposition will, at the proper time, be made of this cause. 

(d) The order continuing the injunction should contain a clause 
providing that, in the event of complainant failing to succeed finally 
in the litigation, the préparation of the papers required for refund and 
the distribution of the amounts due to the respective consumers, in- 
cluding such interest as the condition of the fund after paying ex- 
penses of administration may warrant, shall be performed by the Com- 
pany; and, upon its being shown that refund has been made to any 
consumer by crediting the amount due him upon any current monthly 
bill or bills, or otherwise, such amount shall be returned to the Com- 
pany, week by week, or at such shorter intervais as the court may ap- 
prove. It will also contain a further clause that ail consumers who 
may change their address or may remove out of the borough should 
notify the clerk of the court or the gas company of such change of 
address, to the end that whatever refund they may be eventually found 
entitled to may be paid to them at their new address without their be- 
ing put to the inconvenience of coming to the spécial master or to the 
company to collect it. 
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THE BOUND BROOK. 

(District Court, D. Massachusetts. April 25, 1900.) 

Xo. 1,723. 

1, Seaman— Vaudity of Contract fob Service— Advance Payment of 

Wages. 

The advance payaient of wages to a seaman, In violation of Act Dec. 21, 
1898, c. 28, §24, 30 Stat. 703 [U. S. Comp. St. 1901, p. 3079], does uot 
render the contract for service innde by the shipping articles void, «ndcr 
Rev. St. 4523 [U. S. Comp. St. 1001, p. 3075], wbere it is not shown that 
the unlawful payment entered into the contract as one of the things agreed 
on by the parties. 

2. Admiralty — -Jurisdiction of Suit for Seaman's Wages — Tbeaty with 

Germany. 

Under article 13 of tlie Treaty of December 11, 1871, between the Ger- 
man Empire and the United States (17 Stat. 928), winch gives to the 
consular officers of each country exclusive power to take cognizance of 
and détermine différences between the captains and crews of vessels of 
their own nation, and prohibits tlie courts of the other country from inter- 
fering therein, a court of admiralty of the United States is without juris- 
diction of a suit against a German vessel to recover wages, brought by 
seamen who are not citizens of the United States, but who signed before 
a German consul in a port thereof and were discharged in another port 
after completing their terni of service without objection ; and such juris- 
diction is not conferred merely by the fact that they were paid wages in 
advance. in violation of Act Dec. 21, 1898, c. 28. § 24, 30 Stat. 703 [U. S. 
Comp. St. 1901, p. 3070]. 

[Ed. Note. — Admiralty jurisdiction of suits between foreigners, see note 
to Pairgrieve v. Marine Ins. Co., 37 C. C. A. 193.] 

In Admiralty. On plea to jurisdiction. 

John J. O'Connor, for libelants. 
Théodore H. Tyndale, for claimant. 

DODGE, District Judge. In this libel for wages the libelants allège 
that they signed articles on July 18, 1905, at New Orléans, where the 
steamer then was, for a trip to Jamaica and back to Boston as seamen 
and firemen on board her, at certain rates of wages; that they went 
on board on July 19th, hâve performed their duties during the trip, 
and that certain sums are now due them, payment of which lias been 
refused. 

The steamer, as below appears, is a German vessel. The libelants 
allège that they signed the articles before the German Consul at New 
Orléans. Her owner and claimant, a German subject, has filed a plea 
to the jurisdiction of the court which is based upon article 13 of the 
Convention of December 11, 1871, now in force, between the United 
States and the German Empire (17 Stat. 921, 928). The article 
refarred to reserves to the Consuls of each Government respectively, 
"exclusive power to take cognizance of and détermine différences of 
every kind, arising either at sea or in port, between the captains, 
officers and crews" of its vessels, "and specifically in référence to 
wages and the exécution of mutual contracts," and provides that "in 
such différences neither any court or authority shall on any pretext 
interfère." 
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The German Consul at Boston has filed in court a protest, on behalf 
of the Impérial German Government, against the assumption by this 
court of juristliction in the case. The above provisions of the exist- 
ing treaty between his government and the United States are therein 
submitted as the grounds of protest. 

At the hearing upon the question of jurisdiction thus raisecl it was 
agreed by counsel for the respective parties that none of the libelants 
are citizens of the United States, that the steamer is a German vessel 
sailing under the German flag, and that her master is a German sub- 
ject. Thèse agreements render it unnecessary to consider the excep- 
tions and motion to dismiss which hâve been filed by the chimant 
without waiving his plea to the jurisdiction. The only objections 
thereby raised are that the libel does not allège the nationality of the 
vessel, a fact which should hâve been alleged, nor that the libelants 
are United States citizens. 

It was further agreed at the hearing that the libelants were in- 
formed, both before and after their libel was filed, that their claim for 
wages would be adjusted at the German Consulate ; also that the mas- 
ter of the steamer lodged in the hands of the Consul funds suffkient 
to settle and adiust ail daims properly due the libelants. 

The libel as filed set forth a simple claim for unpaid wages earned 
on board the steamer, such as would be clearly excluded from the 
jurisdiction of the court by the treaty provisions above quoted. It 
alleged no facts whatever which could in any event warrant a ruling 
that those provisions do not apply. 

The libelants were permitted at the hearing, however, to amend by 
inserting in their libel the additional allégations that the master re- 
fused to pay the wages claimed, "on the ground that he had previously 
paid advance money on account of each libelant at New Orléans, and 
that said sums should be deducted from their wages due them at the 
end of the voyage at the Port of Boston, contrary to the laws of the 
United States." 

Is the case thus presented one of which the court may take jurisdic- 
tion, or is it one of which the German Consul has exclusive cognizance 
under the treaty? Inasmuch as the libelants are none of them citizens 
of the United States, and the vessel libeled is foreign, the court is not 
bound to take jurisdiction. It will use its discrétion whether to exer- 
cise jurisdiction or not. Where, as in this case, the voyage is ended, 
jurisdiction is usually exercised in the absence of reasons to the con- 
trary, and it may be exercised even against the protest of the Consul. 
Such a protest, however, is always an important circumstance for con- 
sidération. But if there are treaty stipulations with regard to the 
Consul's right to adjudge controvcrsies arising between the master 
and crew, such stipulations are to be fairly and faithfully observed. 
The Belgenland, 114 U. S. 355, 364, 5 Sup. Ct. 860, 29 L, Ed. 152; 
The Becherdass Ambaidass, 1 Lowell, 569, 572. 573, Fed. Cas. No. 
1,203; The Pawashick, 2 Lowell, 142, Fed. Cas. No. 10,851. 

In Tellefsen v. Fee, 168 Mass. 188, 46 N. E. 562. 45 L. R. A. 481, 
60 Am. St. Rep. 379, the effect of a treaty with Sweden and Norway, 
146 F.— 11 
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containing provisions similar to those relied upon by the claimant, was 
considered by the court. It was held that under the treaty the courts 
of this country hâve no jurisdiction of an action for wages brought by 
a seaman against a master of a Norwegian vessel. "Such a treaty," it 
was said, "has almost uniformly been held to take away ail right of 
action for wages in the courts of this country by a seaman coming 
within the scope of the treaty, whether the action be in rem or in 
personam." The décisions referred to bv the court, viz., The Elwine 
Kreplin, 9 Blatchf. 438, Fed. Cas. No. 4,426; The Salomoni (D. C.) 
29 Fed. 534; The Burchard (D. C.) 42 Fed. 608; The Marie (D. C.) 
49 Fed. 286; The Welhaven (D. C.) 55 Fed. 80, are ail of them déci- 
sions in admiralty. The Burchard deals with the same treaty and 
the same provisions as are hère in question. In view of them it cannot 
be denied, nor is it attempted to deny in this case, that to such provisions 
must be allowed in gênerai the effect given them by the Massachusetts 
décision which has been quoted. That the voyage for which wages 
are claimed has been ended is no reason for allowing any less effect to 
such provisions. The voyage had been ended in Tellefsen v. Fee and 
in the Welhaven above referred to. 

The libelant's contention is that section 24 of Act Cong., Dec. 21, 
1898, c. 28, 30 Stat. 763 [U. S. Comp. St. 1901, p. 3079], has been 
violated by the payment of advance wages to them at New Orléans; 
that the contract of shipment under which they served was therefore 
void, under Rev. St. § 4523 [U. S. Comp. St. 1901, p. 3075], because 
made contrary to the provisions of the act referred to ; that they were 
therefore never legally members of the steamer's crew ; and that, 
unless they did lawfully become members of the crew, the différence 
which has arisen in référence to their wages is not within the treaty 
provisions. 

The décision in Patterson v. The Eudora, 190 U. S. 169, 23 Sup. Ct. 
821, 47 L. Ed. 1002, establishes that section 24 of the act of 1898, 
which by its terms (clause f) is made applicable to foreign vessels as 
well as to vessels of the United States, does properly so apply; and, 
therefore, so far affects ail contracts of shipment made in the United 
States, though for service on foreign vessels, that wages paid in 
advance at the time of the shipment may be recovered on completion 
of the voyage as if they had never been paid, although such payments 
are not due either by the terms of the contract or according to the law 
of the country to which the vessel belongs. 

Section 24 of the act of 1898 applies therefore to the shipment of 
the libelants on this steamer at New Orléans, and it follows, from the 
express language of clause f, that, if advance wages were paid them 
at the time of their shipment, the master, owner, agent, or consignée 
who made the payment became liable to a penalty. It may also follow 
from the gênerai application of the section to foreign vessels that the 
advance payments would be no défense to a claim in our courts for full 
wages, as provided in clause a, where our courts are free to take 
jurisdiction. But the entire application of the section to foreign ves- 
sels is by clause f expressly made subject to the proviso that treaties 
in force do not conflict. In Patterson v. The Eudora, above referred 
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to, no question of a treaty arose, the vessel was British, and there is no 
treaty with Great Britain upon this subject. See The Eudora (D. C.) 
110 Fed. 430. The case was therefore one of which the United States 
courts were free to take jurisdiction. 

But a contract of shipment, to be void under Rev. St. section 4523, 
must hâve been ma de contrary to the provisions of some act of Con- 
gress, and it has nowhere been provided in any act that a contract of 
shipment is to be regarded as unlawfully made, merely because there 
has been an advance payment of wages to be earned under it. Illégal 
though such a payment is, it can hardly be said to hâve the necessary 
effect of avoiding a contract of shipment which has once been lawfully 
made. And unless the unlawful payment is shown to hâve entered 
into the contract as one of the things agreed on by the parties, either 
expressly or by implication, as would be the case if it were paid or 
promised as part of the considération, it is difïîcult to see how the mak- 
ing of the contract can be said to hâve been affected by it. 

In The Troop (D. C.) 117 Fed. 557, affirmed on appeal as Kenney 
v. Blake, 125 Fed. 672, 60 C. C. A. 362, the agreement for an advance 
and its payment appeared bv the articles signed. See Kenney v. 
Blake, 125 Fed. 673, 60 C. C. A. 362. In The Alnwick (D. C.) 
132 Fed. 117, see page 119, and in The Neck (D. C.) 138 Fed. 144, 
the advance payments appear to hâve been made at the time the articles 
were signed. In ail thèse cases it was held that the contract of ship- 
ment was void by reason of the advance payment. I find no other 
décisions which hâve so held. Patterson v. The Eudora, above dis- 
cussed, does not so hold, nor does it necessarily so imply, although the 
facts in the case were not only that the advance payment was made at 
the time of shipment, but also that the contract provided for wages at 
the rate of one shilling for 45 days service, and $20 per month there- 
after. This same provision in a contract of shipment was held in The 
Kestor (D. C.) 110 Fed. 432, to be a mère cover for an unlawful pré- 
payaient of $20, as no doubt it was ; yet, while the provision referred 
to was held in that case to be void and full wages at $20 per month 
were decreed without déduction of the advance payment, it was not 
suggested that the contract was wholly void because of the void pro- 
vision contained in it or because of the unlawful payment under it. 
In Commonwealth v. Bartlett, 190 Mass. 148, 76 N. E. 607, one among 
several instances of void shipments referred to by the court is thus 
described, "or if wages are advanced to a seaman contrary to the act 
of Congress." No question of such a shipment, however, was involved 
in the facts before the court, or in its décision, and the only authority 
cited upon the point is Kenney v. Blake, which has been considered 
above. 

To admit, however, that the contracts of shipment in The Troop, 
The Alnwick, and The Neck were rightly held void, is not to admit that 
the same conclusion is required in the présent case. It is not distinctly 
alleged in this libel that advance wages were in fact paid the libelants 
at New Orléans ; but assuming that such an allégation is intended, 
and that advance payments were so made, there is still nothing to show 
that the payments in any way entered into the terms of the agreement 
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or had any immédiate connection with the making of the contract. If 
there were such payments at New Orléans, they were before the 
steamer left that port. Nothing further is stated regarding the time 
at which, or the circumstances under which, they were made. 

The Troop, The Alnwick, and The Neck, moreover, ail involved the 
question of the right of a seaman who had received advance wages to 
leave the vessel before the term of service for which lie had shipped 
was complétée!. No such question is raised in this case. Thèse libel- 
ants hâve performed ail the service on board the steamer which they 
agreed to perform by the contract now claimed to hâve been void. 
They never sought to escape its obligations, nor, so far as appears, did 
they ever attempt to repudiate it in any way until after it had been 
fully performed on their part without objection. The contract indeed 
is set up in the libel as the foundation of their claim. The only dif- 
férence between them and the master, which the libel discloses, is as 
to the amounts due them under it. I do not think that they can now be 
heard to claim, for the purposes of the argument, that it was void. 

I find nothing in the case presented, therefore, to warrant the con- 
clusion that the contract made by the libelants at New Orléans was or 
ever became wholly void by our law. But, even if the contrary were 
sufficiently shown, since the libelants hâve, at any rate, rendered ser- 
vices on board throughout the voyage and hâve rendered them volun- 
tarily and without compulsion so far as appears, I think they must 
still be considered members of the steamer's crew within the meaning 
of the treaty. They may hâve been free, so far as our laws are con- 
cerned, to claim wages at a rate higher than the contract rate (a claim 
which they do not make), or they may hâve had the right, notwith- 
standing their contract, to refuse service and leave the vessel after 
having gone on board (a right which they hâve never asserted), and the 
penalties may hâve been incurred which are imposed by clause f of 
section 24, above referred to; but, having once completed the voyage 
as members of the steamer's crew, I think that a différence arising in 
référence to the amount of wages to be paid them at the end of the 
voyage is still a différence within the treaty provisions. When the 
"crew" of a vessel is referred to, those persons are naturally and 
primarily meant who are on board her aiding in lier navigation, with- 
out référence to the nature of the arrangement under which they are 
on board. "It matters not whether the contract is verbal or in writing 
or for a long or short voyage or period." The Marie (D. C.) 49 Fed. 
286, 287. As used in a treaty, the word must be given its natural and 
obvions meaning, in préférence to a meaning derived by construction 
from the laws of one only of the contracting nations. In Common- 
wealth v. Bartlett, 190 Mass. 148, 76 N. E."(Î07, already referred to 
above, it was held that no person not under a binding engagement for 
a term of service to continue for some time in the future was a "mem- 
ber of the crew," within the meaning of Rev. Laws Mass. c. 66, § 2. 
It is made an offense by that statute to enticc or persuade a member of 
the crew to leave the vessel before the expiration of his term of ser- 
vice, and the défendant was indicted for that offense. In determining 
the meaning of "member of the crew" for the purposes of that case, it 
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is obvious that a différent rule of construction was required from that 
which is appropriate hère. 

Section 24 of the act of 1898 is subséquent to the treaty, and might, 
of course, had Congress so intended, hâve modified the treaty provis- 
ions. No such intent, however, can be presumed. It must be clear 
from the language of the act. When a treaty and a législative act 
relate to the saine subject, "the courts will always endeavor to con- 
strue them so as to give effect to both, if that can be donc without 
violating the language of either." Whitney v. Robertson, 124 U. S. 
190, 194, 8 Sup. Ct. 456, 31 L. Ed. 386. "It will not be presumed that 
the législative department of the government will lightly pass laws 
which are in conflict with the treaties of the country." The Chinese 
Exclusion Case, 130 U. S. 581, 600, 9 Sup. Ct. 623, 32 L. Ed. 1068. 
Clause f of section 24 expressly déclares that the section is to apply to 
foreign vessels only so far as treaties in force do not conflict. The 
application of the section for which the libelants contcnd seems to me 
to involve a conflict with the treaty, and a conflict which does not 
appear to hâve been intended by Congress. The manifest purpose of 
the treaty is to secure to each nation the privilège of having its own 
laws govern questions of wages arising where its own vessels are 
concerned, in ports of the other nation. When, therefore, a provision 
is adopted into our own law of wages, and is declared by Congress ap- 
plicable to foreign vessels provided that no treaty conflicts, the inten- 
tion manifested is, in my opinion, not to make that provision applica- 
ble, where its application would require the assumption of jurisdiction 
by our courts in cases already excluded from their jurisdiction by a 
treaty, but to restrict its application, so far as vessels of that nation 
are concerned, to cases which are left by the treaty within the juris- 
diction of our courts. 

If the treaty obliges our courts not to take jurisdiction of différences 
in référence to wages where German vessels are concerned, it equally 
obliges the German courts not to interfère, in such cases, where vessels 
of the United States are concerned. The latter obligation is one upon 
which the United States insists. U. S. Consular Régulations 1896 
(the latest édition), par. 88, p. 34; paragraphe 308, 309, pp. 118, 119. 
See Tellefsen v. Fee, above cited, 168 Mass. 188, 191, 192, 46 N. E. 562, 
45 E. R. A. 481, 60 Am. St. Rep. 379. The same privilège is secured 
to the United States which it has conceded to the German Empire. 
Even, therefore, if it be assumed, although the case presented requires 
no such conclusion, that the détermination of thèse daims for wages 
by the German Consul will resuit in a déduction of advance payments 
forbidden by our law in the settlement, the court is none the less for- 
bidden by the treaty to interfère. A German court might with equal 
right interfère in a similar case occurring in a German port where a 
vessel of the United States was concerned, in order to enforce such a 
déduction, lest the United States Consul acting under our law might 
décline to make it in a settlement before him. A fair and faithful ob- 
servance of the treaty stipulations would plainly forbid such inter- 
férence by a German court, and equally forbids this court to take 
jurisdiction of the présent case. 
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In The Troop and in The Alnwick, above referred to, there was no 
treaty to be considered. The Neck (D. C.) 138 Fed. .144, also above 
referred to, deals with the treaty now under considération, and is 
the only case which affords any authority for the contention that its 
provisions, or similar provisions in any treaty, are not to control upon 
the question of jurisdiction, if section 24 has been violated by the 
payaient of advance wages. The libelant in that case was a citizen of 
the United States, a fact which in the opinion of the court gave him a 
right to invoke the jurisdiction of the courts of the United States of 
which no treaty could deprive him. Thèse libelants can claim no such 
right. Other différences between the facts of that case and the facts 
hère hâve been already referred to. If the décision is nevertheless in 
conflict, in any manner, with the conclusion hère reached, I must, with 
due respect for its authority, décline to follow it. 

The libel is to be dismissed, with costs. 



AMES REALTY CO. v. BIG INDIAN MINING CO. et al. 

(Circuit Court, D. Montana. Jtine 11, 190G.) 

No. 668. 

1. Courts— Enforcement of Remedy Givek by State Statutes— Suits Re- 

lating to water rlgiits. 

Civ. Code, Mont. § 1891, whicli provides that in actions for the protection 
of vvater rights the plaintif!' may niake any or ail pensons who hâve di- 
verted water from tlie sarne strcam or source parties, and the court may 
in one judgment settle the relative priorities and rights of ail parties to 
the action, establishes a procédure substantially consistent with the ordi- 
nary modes of procoeding in cliancery, and the rights thereby given may be 
enforced by a fédéral court of equity having jurisdiction of the suit by 
reason of diversity of citizenship. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 072.] 

2. SAME — JURISDICTION OF FEDERAL COURT — CKOSS-BlIXS. 

In a suit in a fédéral court of equity to establish and proteot rights in 
the waters of a stream against other separate appropria tors of water from 
the same stream, ail of whom are citizens of différent states from com- 
plainaut, the court may entertain cross-bills by any or ail of the several 
défendants setting up priority of right as against complainant or their 
eodefendants, since they relate to the subject of the original suit, which is 
the water of the stream, and, being ancillary to the original suit, the 
court has jurisdiction to détermine the issues raised thereby without re- 
gard to the citizenship of the parties thereto. 

In Equity. On questions of jurisdiction. 

McConnell & McConnell, for complainant. 
M. S. Gunn, for défendants. 

HUNT, District Judge. Complainant, a corporation, résident and 
citizen of Missouri, brings this action to obtain an adjudication of the 
rights of itself and the défendants to the use of the waters of Prickly 
Pear creek and its branches and tributaries within the state of Monta- 
na, and for injunction against défendants, restraining them from di- 
verting any of the waters of said creek and its tributaries until the prior 
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rights of complainant are first satisfied. There are about 90 défend- 
ants, some of whom are résidents and citizens of Montana, while many 
are résidents and citizens of other states. Complainant owns 1,926 
acres of agricultural lands, which require irrigation. It allèges that in 
1865 and 1866 its predecessors in interest tapped the waters of Prickly 
Pear creek by means of certain ditches, and carried the waters of said 
creek upon the said lands, and irrigated the same, and made appropria- 
tions of such waters to the extent of 404 inches, and said quantity of said 
waters has been used upon said lands ever since such appropriations, 
and is necessary now to the enyoyment of the lands of this complainant. 
Complainant allèges that the défendants, and each and every of them, 
claim some right to the use of the waters of said Prickly Pear creek or 
its tributaries, ail of which said tributaries empty into the Prickly Pear 
creek above the points where complainant diverts its water, and that 
the waters of the tributaries are necessary in order to swell the waters 
of the main Pricklv Pear creek, so that complainant and other prior 
appropriators to défendants may satisfy their prior rights. It is al- 
leged that défendants are appropriating large quantities of the waters 
of Prickly Pear creek and its tributaries, and threaten to continue to 
do so, and thereby to exhaust the waters, so that complainant will be 
deprived of the use of water for its lands, and greatly damaged there- 
by. Complainant sets forth that ail the rights claimed by the défend- 
ants, or any of them, are subséquent to the rights of complainant, and 
that, unless défendants are restrained from diverting and turning away 
the waters of Prickly Pear creek and its tributaries by means of ditches, 
complainant will be unable to cultivate its lands. It is set forth that, 
by reason of the diverse interests of each of the défendants, it is nec- 
essary that ail and every of the claimants of the waters of Prickly 
Pear Creek and its tributaries be made and joined as défendants, in or- 
der to avoid a multiplicity of suits. 

A number of the défendants hâve filed cross-bills, wherein each 
cross-complainant sets forth the substance of complainant's bill, pleads 
title to certain lands in the Prickly Pear valley, and that the lands de- 
scribed in the cross-complaint are agricultural lands, and hâve been 
irrigated with the waters of Prickly Pear creek by means of ditches 
carrying certain quantities of the waters of said creek, appropriated 
prior to the alleged dates of appropriation of the complainant. Cross- 
complainants allège that the lands they ovvn are patented, and that 
they and their predecessors in interest hâve had open, notorious, con- 
tinuous, uninterrupted, and adverse use, possession, and enjoyment 
of specified numbers of inches of waters of Prickly Pear creek, as 
against the complainant and other cross-complainants who are code- 
fendants mentioned in the complainant's bill, and ail other persons. 
They allège that the complainant, and their codefendants mentioned 
in complainant's bill, claim some right, title, or interest, by virtue of 
appropriations, to the use of the waters of the said Prickly Pear creek 
and its tributaries, and are using the same ; but they aver that the 
rights of the complainant and their codefendants are subordinate and 
subservient to the rights of cross-complainants, and that it is neces- 
sary that an adjudication be had of the amounts of water to which the 
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cross-complainants and the complainant and the défendants named are 
entitled, and that the cross-complainant's rights to the use of the waters 
of the creek, or of the tributaries of the creek, from which they allège 
they are using waters, be quieted by decree of the court. They ask 
for an injunction, restraining the complainant and ail other parties to 
the suit, and each and every of them, from in any manner interfering 
with the rights of the cross-complainant filing the bill, to the end that 
such cross-complainant may hâve the use of the waters of the tributary 
creek or main creek, according to his rights, as may be set forth in the 
particular cross-complaint. 

No testimony has as yet been taken in the case. Counsel for several 
of the défendants, who hâve merely ansvvered, présent a question of 
jurisdiction by contending that there is no jurisdiction in this court to 
adjudicate the claims of cross-complainants where there is no diversity 
of citizenship, and no jurisdiction to enter a decree determining the 
relative rights of ail the parties to the suit in and to the waters of the 
stream from which complainant claims to hâve made an appropria- 
tion. Counsel for answering défendants and for complainant hâve 
presented their views to the court, asking that a ruling should be had be- 
fore testimony may be taken, to the end that the évidence may be con- 
fined to issues properly triable in this court. 

The learned counsel for complainant argues that section 1891 of the 
Civil Code of Montana authorizes this court in one judgment to settle 
the relative priorities and rights of ail the parties to the action, and 
that it lawfully has made parties to the action ail persons who hâve 
diverted water from the Prickly Pear creek. His contention is that 
the subject for litigation tendered to the défendants by the bill of com- 
plaint is the stream of water known as Prickly Pear creek and its 
tributaries; that while the plaintiff only claims 4Ô4 inches of water, or 
rather the right to the use of 404 inches of the waters of the stream 
■described, it is not a separate or separable part of the waters of such 
stream; that it is a usufruct right as against each and every one of the 
défendants ; and that complainant's right to use the waters claimed by 
it dépends upon the relative priorities of the parties. Placing stress 
upon the point that the amount claimed by the complainant may be con- 
troverted, he invokes broad principles of equity, which he says will 
not permit ail the défendants to be sued simply to litigate the right of 
the complainant to waters as against each one of the défendants singly, 
but will uphold a jurisdiction to make a complète détermination of the 
entire controversy among the users of the waters of the stream by al- 
lowing each défendant by cross-bill to set up his own right, and thus 
adjust ail the claims in controversy in one suit. This argument needs 
find its foundation in the gênerai application of the practice expressly 
recognized by the Codes of the state relating to actions to protect water 
rights to the equity practice of the fédéral courts. Section 1891 of 
the Civil Code of Montana is as follows: 

"In any action hercafter commenoed foi- the protection of rights acquired 
to water under the laws of this state, the plaintiff may make any or ail per- 
sons who hâve diverted water from the same stream or source parties to sucli 
action, and the court may in one judgment settle the relative priorities and 
rights of ail the parties to such action. Wlien damages are claimed for the 
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wrongful diversion of water iu any such action, tbe same may l)e assessed and 
apportioned by the jury in their verdicts, and judgment thereon may be 
entered for or against one or more of several piaintil'fs. or for or against one 
or more of several défendants, and may détermine the ultimate rigbts of 
tbe parties between themselves. In any action conceruing joint water rights 
or joint rights in water ditches, unless partition of the saine is asked by 
parties to the action, the court shall liear and détermine such controversy as 
if the same were several as well as joint." 

A cross-bill is often filed to obtain affirmative relief for the défend- 
ant in the original suit, to obtain a discovery in aid of the défense in 
that suit, to enable the défendant to interpose a more complète défense 
than that vvhich he could interpose by answer, or to obtain full relief 
to ail parties, and a complète détermination of ail controversies which 
arise out of the matters charged in the original bill. The Court of Ap- 
peals of the Eighth Circuit held in Springfield Milling Co. v. Barnard 
& Eeas Mfg. Co., 81 Fed. 263, 26 C. C. A. 389, that if a cross-bill "fair- 
ly tends to accomplish either of thèse purposes," it is generally a suffi- 
cient ground for its interposition. Section 399, Story on Equity Plead- 
ing, says a cross-bill is to be treated as a mère auxiliary suit, or as a 
dependency upon the original suit. In Cross v. De Valle, 1 Wall. 1, 
17 h- Ed. 515, the Suprême Court of the United States quote this lan- 
guage of Judge Story, and, proceeding, say : 

"It may be brought by a défendant against the plaintiff in the same suit, 
or against other défendants, or against both, but it inust be touching the 
matters in question in the bill," etc. 

In Remer v. McKay (C. C.) 38 Fed. 164, Judge Blodgett analyzed 
a pleading by answering the question whether the cross-bill was "ger- 
mane to the subject-matter of the original bill." And in Morgan's 
Co. v. Texas Central Railway, 137 U. S. 171, 11 Sup. Ct. 61, 34 L. Ed. 
625, the Suprême Court again quote Mr. Justice Story zs follows: 

" 'A cross bill,' says Mr. Justice Story (Eq. Plead. § 389), 'ex vi terminorum, 
implies a bill brought by a défendant in a suit against the plaintiff in the 
same suit, or against other défendants in the same suit, or against both, 
touching the matters in question in the original bill. A bill of this kind is 
usually brought either (1) to obtain a necessary discovery of facts in aid of 
tbe défense to the original bill, or (2) to obtain full relief to ail parties 
touching the matters of the original bill.' And, as illustrative of cross- 
bills for relief, he says (section 302) : 'It also frequently happens, and particu- 
larly if any question arises between two défendants to a bill, that the court 
cannot make a complète decree without a cross-bill or cross-bills, to bring 
every matter in dispute completeiy before the court, to be litigated by the 
proper parties and upon tbe proper proofs.' " 

Chief Justice Fuller vvrites of jurisdiction over the subject-matter, 
and says that "the subject-matter" of the cross-bill must be the same 
as that embraced in the original bill, and if it is the court will grant 
relief. 

In Badger G. M. & M. Co. v. Stockton G. & C. M. Co. (C. C.) 139 
Fed. 838, Judge Gilbert for the court of appeals sustains the doctrine 
that where facts are alleged in a cross-bill not alleged in the original 
bill, "but which are directly connected with the subject-matter of the 
original suit, and prays affirmative relief directly connected with and 
arising- out of the matters of the original suit, and germane to the 
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same, tlie court will order the cause to be retained for final hearïng and 
decree upon the cross-bill." What, then, are matters directly connectée! 
with the subject-matter of the original suit? In proceeding to a brief 
analysis, let us not confuse the question by misunderstanding the ob- 
ject of the action. The complainant herein, the Ames Realty Com- 
pany, prays for a decree fixing its rights to the use of 404 inches of the 
waters of Prickly Pear creek, and for injunction restraining ail de- 
fendants who claim rights from diverting water until complainant's 
prior rights are satisfied. The object of this action is, therefore, what 
the Ames Realty Company endeavors to obtain — a decree that it is 
entitled to the prior use of 404 inches of water, and an order of court 
which will prevent ail défendants from interfering with it in the en- 
joyment of such prior right of use. Plainly, therefore, the object of 
the action is the remedy asked, and which may be finally awarded. It 
is something ahead — a future resuit — which is sought. This object, 
however, is something apart from the subject-matter of the suit, and, as 
said, the subject-matter being the point which we are hère inquiring 
into, let us proceed further. Substantial accord is to be found among 
the books in the discussion of what is meant by the subject-matter of 
the action. It is scarcely necessary to state that clearly it is not the 
cause of action hère, for the cause of action springs out of the primary 
lawful rights of the Ames Realty Company to the use of 404 inches of 
the waters of Prickly Pear creek, the duty of the défendants not to in- 
" ter f ère with such right, and the breach thereof by the improper diver- 
sion of water by the défendants in the modes described in complain- 
ant's bill. Thèse éléments constitute the cause of action, and from 
them the Ames Realty Company's right of action has arisen. Speak- 
ing exactly, the subject-matter involved is the right to use the physical 
thing — the flowing water — susceptible of use for wetting the lands 
belonging to the Ames Realty Company and other owners. "Subject- 
matter of the action," writes Pomeroy on Code Remédies, § 369, 
"rather describes the physical facts, the things real or personal, the 
money, lands, chattels, and the like in relation to which the suit is 
prosecuted." I am not losing thought of the distinction between the 
right to use the chysical thing and the thing itself — the incorporeal 
from the corporeal. There is, of course, no exclusive ownership of the 
water itself. A right to use for bénéficiai purposes is the right in- 
volved. Nevertheless, the right of use of the physical thing becomes, 
in thèse water right cases, so identified with the water, that in ascertain- 
ing by strict analysis what is the subject-matter of the action, we find 
that the water itself is that in relation to which complainant prosecutes 
its suit, and so the water really becomes the subject of the action, in 
so far as there is a thing physical or real involved in the suit. Now 
thèse cross-complainants severally allège that they own rights in and 
to the waters of the Prickly Pear anterior to those alleged in the bill 
of complainant; moreover, they say that complainant and their co- 
defendants are violating thèse rights by diverting the waters of the 
creek, and they demand relief by injunction. 

For the purposes of this discussion, judicial knowledge may be takeu 
of the fact that Prickly Pear creek is not a very large stream, and that 
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in midsummer its waters diminish greatly ; indeed, it is but a statement 
which counsel would surely accept as of common knowledge that never 
does the Prickly Pear creek carry enough water to enable ail the farms 
throughout the valley to receive during the irrigating season the full 
benefit of the water rights claimed by valid but ineffectuai appropria- 
tions. Despite the most careful husbanding of the waters, much land 
suffers from drouth, and the many appropriators along the creek and 
its tributaries are obliged to protect their rights with the utmost vig- 
ilance, lest their crops languish for moisture. Such circumstances well 
illustrate the somewhat peculiar nature of the right of use of water 
from a stream of limited flow. Of course, there is no way of singling 
out certain spécifie water as belonging to any one appropriator. For 
instance, the use of a small quantity (404 inches) is ail complainant 
in this case allèges it is entitled to. Such a quantity is doubtless con- 
siderably less than the whole stream. There is no ownership in kind, 
at least before the water complainant daims has passed into its own 
ditches, and even then it is but an ownership sub modo. Neverthe- 
less, priority of appropriation is what the law jealously protects; it is 
of a species of property which has become immensely valuable as the 
western country has developed in its agricultural resources. By jurid- 
ical law principles hâve been enunciated which protect the better right 
to the use of the waters of a creek by permitting a complainant who has 
such right to invoke protection of it against the acts of others, whether 
jointly or severally done. And the protection that is afforded should 
be as broad as the demand calls for, consonant always with those 
fundamental truths, which, under Systems of administering justice, are 
recognized as the foundation of équitable jurisdiction. The quantity of 
water which a single one of thèse défendants may be diverting from 
Prickly Pear creek or its tributaries might not interfère at ail with the 
Ames Company's use. But the resuit of the several diversions alleged 
against défendants mîght be shown to deprive complainant wholly of 
the enjoyment of any use. Ail users are therefore properly brought 
in to défend. By like reasoning, when they hâve corne into court, 
thèse alleged diverters may ask relief against complainant, whose rights 
they say are subséquent to theirs. 

But a still différent condition may exist. One of the défendants may 
show that he is prior in right to complainant, and it may appear 
water is left in the creek sufficient to satisfy complainant's, as well as 
bis own, right. As against him, complainant must fail. Another de- 
fendant may be proved to be subséquent in right to complainant, and is 
therefore defeated by complainant ; but, though def eated by complain- 
ant in so far as his right is fixed in point of time, still, as the quantity 
of water which he claims a right to use is very limited, he might also 
enjoy his right without interfering with complainant in any injurions 
way, provided he can try and maintain his rights as against a codefend- 
ant, who has been defeated by complainant, but whose rights are sub- 
séquent to his (cross-complainant's), and who diverts so much water 
that he, the first cross-complainant, cannot use that to which he is 
justly entitled, though, as between him and original complainant, he 
might enjoy his right were it not for the extent to which his codefend- 
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ant is diverting. We may test this in this way : let us say that Prickly 
Pear creek carries 600 inches of water. The Ames Realty Company al- 
lèges it is entitled to 400 inches by appropriation taken out, let us say, 
one mile below the head of the stream ; its appropriation dating Janu- 
ary 1, 1864. An upper proprietor, who is a défendant, and whom we 
call B., claims a right to the use of 25 inches of water, which lie says 
is his by appropriation dated January 1, 18G5, or one year later than 
the complainant's. His ditch taps the crek half a mile above the point 
of diversion of the complainant. Another proprietor, whom we may 
call C, claims 200 inches, which were appropriated January 1, 1866. 
C. taps the creek above A. and above B. Subtracting 200 inches that 
C. takes out, there would still be enough water flowing to satisfy the 
original complainant claiming 400 inches. B., though, could get no 
water, notwithstanding his rights are superior to those of C, and not- 
withstanding the fact that lie could enjoy his right without injury to 
the original 'complainant ; enjoyment being denied because C. is divert- 
ing so much water that he (B.) is deprived of the use of that to which 
he is justly entitled, and which lie would enjoy were it not for the ex- 
tent to which his codefendant, C, is diverting the water. Will not a 
court of equity take jurisdiction with respect to this property right 
as aneillary to its jurisdiction over the case between complainant and 
first défendant, and, having jurisdiction of the whole proceeding, will 
it not proceed to do justice between ail the parties? Reflection leads 
me to answer the questions in the affirmative. It is true that if com- 
plainant can secure protection of its own right, junior appropriators 
might be left to fïght out their relative rights among themselves; but, 
as conditions frequently exist in litigation over usufruct of water, 
where it is practically impossible to make a just decree between com- 
plainant and one défendant without ascertaining rights of défendants 
as against one another, the court will permit cross-complaints to stand, 
to the end that a multiplicity of suits may be avoided, so that tedious, 
expensive, and unnecessary litigation may be saved. 

In Union Mill & Mining Co.V. Dangberg (C. C.) 81 Fed. 73, com- 
plainant there brought suit in equity to obtain a decree against respond- 
ents for the alleged wrongful diversion of the waters of the Carson 
river in Nevada. He made about 125 persons respondents, alleging 
that they were farmers living above a certain mill, and that they used 
the waters of the Carson river for irrigation and other purposes. One 
of the contentions of the respondents was that, inasmuch as they did 
not claim the water of the river jointly, or by any common right, they 
could not be jointly sued, and that, there fore, complainant could not 
obtain the relief it sought. It was admitted that the respondents did 
not jointly or in common divert or use the water, and that they alleged 
that they claimed individual, distinct, and separate rights, independent 
of each other. Judge Hawley was of the opinion that the proofs and 
pleadings distinctly showed that the resuit of respondents' acts were 
such as to make their individual diversion of the water injurious to 
complainant's rights. He held that the claims of the respondents were 
of the same character, and were adverse to the complainant, and that 
they were, therefore, ail properly united as respondents, because they 
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ail diverted water from the Carson river, and claimed the right to di- 
vert it, as against the complainant. He said : 

"Thèse eonflicting rights, whatever they may be, can be detennined by one 
suit. Complainant might not be able to maintain its suit against them singly, 
for it may be that no one of the respondents acting individually has deprived 
complainant of ail the water to which it is entitled. Complainant is only 
entitled, if at ail, to a certain amount of the water of the river, and it is by 
the action of ail the respondents that it has been deprived of the water to 
which it claims to be entitled. Each respondent claims the right to divert a 
given quantity of water. The aggregate thus claimed so reduces tbe volume 
of the water in the river as to deprive complainant of the amount to which it 
is entitled. To tins extent, even if there is no such unity or concert of action 
or common design in the use of the water to injure complainant, there is ccr- 
tainly such a resuit in the use of the water by the respondents as authorizes 
complainant to maintain tins suit, upon the ground that the action of ail the 
respondents has produced and brought abolit the injury of which it complains. 
Every one who contributes to such injury is properly mude a party respond- 
ent." 

The analogy found between the reasoning of the case just quoted 
from and that at bar consists in the récognition of the rule that eon- 
flicting claims to the right to divert waters from a common source may 
be determined in one suit, and, although each respondent may claim a 
right to divert a given quantity of water, the aggregate thus claimed 
may so reduce the volume of the water in the stream as not only to 
deprive complainant of the amount to which it may be entitled, but 
may also so affect the volume of the water as to deprive one as against 
the other of the respondents of the amount to which he may be entitled. 
Pleadings, by way of cross-bills, setting forth such facts, would sjem 
to touch the mat'ers in question in the original bill in a way to autnor- 
ize the court to proceed under the usual rules of pleading and practice 
in equity. Mitford's & Tyler's Pleading and Practice in Equity, page 
178. But if, under the old chancery practice, no affirmative relief 
could be given to thèse défendants under their cross-bills, still the 
courts of the United States will not deny jurisdiction to proceed under 
the statute of the state already quoted, unless the équitable remedy 
afforded by the state statute impinges upon the rights of the litigants 
to a trial by jury at common law. No statute of the state can control 
modes of procédure in equity cases in the fédéral courts, nor deprive 
them of their separate jurisdiction in equity. Cummings v. National 
Bank, 101 U. S. 153, 25 L. Ed. 903. But the fédéral courts will enforce 
a new right or new remedy furnished by the laws of a state, as the 
nature of the new right or remedy requires. Reynolds v. First Nat. 
Bank, 113 U. S. 405/5 Sup. Ct. 213, 28 L. Ed. 733. 

One of the most interesting discussions sustaining the doctrine that, 
while altérations in the jurisdiction of state courts cannot affect the 
jurisdiction of the Circuit Courts of the United States so long as the 
équitable rights themselves remain, yet an enlargement of équitable 
rights may be administered by the fédéral courts as well as by the 
courts of the state, is to be found in the case of Holland v. Challen, 
110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52. That was a suit in equity to 
quiet title of plaintiff to certain real estate in Nebraska as against the 
claim of the défendant to an adverse estate in the premises. It was 
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instituted under a statute of the state of Nebraska permitting suit to be 
brought by any person, whether in actual possession or not, claiming ti- 
tle to real estate against any person who claims an adverse estate or in- 
terest therein, for the purpose of determining such estate or interest and 
for quieting title to such real estate. With the learning which charac- 
terizes ail the opinions of that truly great jurist, Justice Field speaks 
of the growth of statutes permitting recovery of the possession of 
real estate, granting relief in equity where formerly no relief could 
hâve been had. He proceeds to demonstrate that the statute of Neb- 
raska is certainly for the interests of the state, and déclares that it is 
for the interests of the community that conflicting claims to property 
situated as was the particular property in that case should be settled 
so that it might be subject to use and improvement. "To meet cases 
of this character," he says, "statutes like the one of Nebraska hâve 
been passed by several states, and they accomplish a most useful pur- 
pose ; and there is no good reason why the right to relief against an 
admitted obstruction to the cultivation, use, and improvement of lands 
thus situated in the states should not be enforced by the fédéral courts 
when the controversy to which it may give rise is between citizens of 
différent states." He reviews the earlier décisions of the Suprême 
Court, particularly Clark v. Smith, 13 Pet. 195, 10 L. Ed. 123 ; The 
Broderick Will Case, 21 Wall. 520, 22 L. Ed. 599 ; and quotes from 
Pomeroy's Equity Jurisprudence, § 1398. 

The Législature of the state of Montana has a right to say that in 
an action for the protection of water rights a plaintiff may make ail 
perdons who hâve diverted water from the saine stream parties to such 
action, and that the courts of the state may in one judgment settle rela- 
tive priorities and rights of ail the parties to such action ; and, having 
so provided, are not the fédéral courts by conforming to the state 
practice but applying their mode of proceeding to the enforcement of 
,ï remedy substantially consistent with the ordinary modes of proceed- 
ing in chancery? Propriety and convenience are greatly promoted 
by pursuing the practice of the courts of the state, and if there be 
nothing in the character of the equities recognized by the state statute 
or the remédies prescribed which interfère with what legitimately per- 
tains to the chancery practice, the fédéral courts will deal with con- 
trovers*es instituted under a state statute, so as to give effect to state 
législation and state policy. Clark v. Smith, 13 Pet. 195, 10 L. Ed. 
123. It is manifestly a good thing for the agricultural interests of the 
state that water rights be adjudicated. The settlement upon, and cul- 
tivation of, lands in Montana dépend largely upon the water rights 
available for irrigation purposes. As the population of the state has 
increased, the values of water rights hâve become greater. To avoid 
tedious and expensive litigation, involving the usufruct of the water 
of a stream whence many settlers may claim rights, the statute cited 
was passed, and I believe bench and bar will agrée that îts use has been 
fully demonstrated. Under its procédure the courts hâve been enabled 
to hear and détermine very many important water right suits, and to 
make final decrees fixing the rights of parties to the use of the waters 
of various streams in Montana. System and quiet enjoyment are thus 
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had, and property rights are being settled to the satisfaction of those 
concerned. Now, why may not this right to bring ail parties in and 
administer full relief be administered by the Circuit Courts of the 
United States as well as by the courts of the state? 

In the case of Broderick's Will, 88 U. S. 503, 22 L. Ed. 599, Justice 
Bradley said: 

"Whilst it is true that altérations in the jurisdietion of the state courts 
cannot affect the équitable jurisdietion of the Circuit Courts of the United 
States so long as the équitable rights themselves reinain, yet an enlargemeut 
of équitable rights may be administered liy the Circuit Courts, as well as by 
courts of the state. And this is probably a case in which an enlargeinent of 
équitable rights is effected, although presented in the form of a remédiai 
proceeding. Indeed, much of équitable jurisidiction coiisists of better and 
more effective remédies for attaining the rights of parties." 

In Greely v. Lowe, 155 U. S. 58, 75, 15 Sup. Ct. 24, 39 L. Ed. 69, 
Justice Brown wrote: 

"This court bas lield in a multitude of cases that where the laws of a par- 
ticular state gave a remedy in equity, as, for instance, a bill by a party in 
or out of possession to quiet title to lands, such remedy would be enforced in 
the fédéral courts if it did not infringe upon the constitutional rights of the 
parties to a trial by jury. Clark v. Smith, 13 Pet 195, 10 L. Ed. 123; Hollaiirl 
v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 E. Ed. 52 : lîeynolds v. Crawfords- 
ville Bank, 112 U. S. 405. 5 Sup. Ct. 213, 28 E. Ed. 733: Chapman v. Brewer, 
114 U. S. '158. 171, 5 Sup. Ct. 799. 29 E. Ed. 83; Cummings v. National Bank. 
101 U. S. 153, 157, 25 E. Ed. 903; United States v. Eandram. 11 S U. S. 81, 
Sup. Ct 954, 30 E. Ed. 58; More v. Stciniiach, 127 U. S. 70, 8 Sup. Ct 1067, 
32 L. Ed. 51. This suggestion is the more important in view of a statute of 
Florida winch authorizes a court of equity in partition cases 'to ascertain and 
adjudicate the rights and interests of the parties,' which bas apparently been 
held to authorize the court, in its discrétion, to settle the question of title as 
incidental to the main controversy, or retain the bill, and refer it to a court 
of law. Street v. Benner, 20 Fia. 700 ; Keil v. West, 21 Fia. 508." 

In Grether v. Wright, 75 Fed. 742, 23 C. C. A. 498, after a careful 
review of the décisions of the Suprême Court, Judge Taft said : 

"We think this review of the cases justifies the conclusion that the main 
purpose of section 723 Iiev. St. [U. S. Comp. St. 1901, p. 5S31 was to emphasize 
the necessity for preserving to litigants in courts of the United States the right 
to trial by jury secured by the seventh amendaient in suits at common law, 
and that, where a state statute grants to litigants in its courts an équitable 
remedy which does not impinge on their right to a trial by jury at common 
law, courts of the United States, sitting in the state as courts of equity, may 
grant the saine statutory relief as that afforded in the state tribunals. In 
such cases, where the right of jury trial is not interfered with, the équitable 
remedy afforded by the statute of the state is usually so much more complète 
than the old remédies that the language of section 723 interposes no obstacle 
to équitable jurisdietion in the fédéral courts." 

In Southern Pine Co. v. Hall, 105 Fed. 84, 44 C. C. A. 3G3, Judge 
Shelby, speaking for the Court of Appeals of the Fifth Circuit, said : 

"An examination of the cases will show that the jurisdietion in equity in 
the United States courts to enfoi'ce statutes enlarging équitable remédies dé- 
pends on the question whether or not the en forcement of the statue deprives 
a party of the constitutional right of trial by jury. Section 723 of the Revised 
Statutes of the United States, and the law as administered without regard 
to this statute, forbid equity to take jurisdietion where there is a plain and 
adéquate remedy at law. If the record in this case showed that the de- 
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fendant was in actual possession of the lands, so that an action of eject- 
ment could hâve be-en hrought against lier for the lands. then it would appcar 
that there was an adéquate reinedy at law, and jurisdiction in equity would 
not exist in the United States courts, although the statnte conferred such 
.jurisdiction on the Mississippi state courts. Whitehead v. Shattuck, 13S 
U. S. 146, 147, 31 Sup. Ct. 27G, 34 L. Ed. 870. The resuit of the décision of 
the Suprême Court is that a state statute which enlarges équitable rights will 
be enforced and administered in the United States courts in ail cases wliere its 
enforcement and administration do not conflict with the right of the parties 
to a jury trial. Clark v. Smith, 13 Pet. 195, 10 L. Ed. 123; In re Brodevick's 
Will, 21 Wall. 503, 22 L. Ed. 509: Ilipp v. Rabin. 19 How. 271, 15 L. Ed. 633 ; 
Thompson v. Railroad Co., 6 Wall. 134. 18 L. Ed. 765; Insurance Co. v. Bailey, 
13 Wall. 616. 20 L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 373, 21 L. 
Ed. 174; Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. 
See, also, Harding v. Guice, 25 C. C. A. 352, 80 Fed. 162; Green v. Turner 
(C. C.) 98 Fed. 756. To review and quote from thèse cases would serve no 
useful purpose. That work bas already been done by Judge Taft. speaking for 
the UTiited States Circuit Court of Appeals for the Sixth Circuit, in Grether 
v. TVt-ight, 23 C. C. A. 49S, 75 Fed. 742." 

Référence was made by me during the argument to a récent ruling 
I had made in the case of the United States against the Conrad Invest- 
irent Company. The point there decided, however, has little relevancy 
to the questions hère involved. That was a bill in equity filed by the 
United States against the Conrad Investment Company to restrain it 
from maintaining a dam, which it had erected upon the lands of the 
United States, and by means of which it was preventing the Indians 
upon one of the réservations of the United States from enjoying the 
use of waters, ail of which were claimed by the United States as nec- 
essary for the irrigation of lands within the réservation, and belong- 
ing to the complainant. The défendant moved the court to order the 
complainant to make certain persons, strangers to the original suit, 
parties défendant. The défendant made no sufficient showing that 
its rights would be affected by making such persons défendants, but 
argued that they should be brought in, in order that there might be 
a complète adjudication of the alleged rights, not only as between the 
original parties, but between the United States and other persons who 
were settlers claiming right of use of waters of the stream which had 
been dammed by the défendant company. It was reasonably clear 
that the persons défendant asked to hâve made parties were not nec- 
essary or proper. The matter in litigation between the United States 
and the Conrad Investment Company did not seem to be one which in 
any way necessarily concerned persons other than the original parties ; 
hence, relying upon the doctrine of Union Mill Mining Co. v. Dang- 
berg (C. C.) 81 Fed. 87, I held the complainant had a right to bring 
only such parties before the court as interfered with its rights. The 
principle of the case is that, where no relief is sought against persons 
who are not connected in interest with the subject-matter of the suit, 
they should not be made parties to the litigation. The rule, however, 
that a complainant cannot be compelled to amend his bill and bring in 
new parties, who are not indispensable or necessary or even proper 
parties to the action, as disclosed by the bill of complaint, rests upon 
reasons very différent from those which underlie the practice which 
allows parties, who are before the court by action of complainant, and 



AMES REALTY CO. V. BIG INMAN MINING CO. 177 

who are already within its jurisdiction, and who hâve an interest in 
the subject of the litigation, to assert rights, as against complainant 
and one another, provided the subject-matter concerning which affirma- 
tive relief is sought is directly connected with that involved in the prin- 
cipal action, and is germane thereto. In the one case complainant 
only asks relief against those whom he makes parties défendant, while 
in the other he is asking relief against those whom he has chosen to 
make parties, and they, in turn, when brought into court, ask affirma- 
tive relief against complainant and ail parties to the suit who may be 
interfering with their alleged rights. 

Van Eibber v. Hilton et al., 84 Cal. 585, 24 Pac. 308, was an action 
to restrain défendants from diverting the waters of a stream which 
flowed through the lands of both parties. Défendants by cross-com- 
plaints asked affirmative relief against plaintiff. The court stated the 
question in this language: 

"Did the défendants in what are called the first and second cross-complaints 
seek affirmative relief thereby, affecting the property to which the action re- 
lates? The action relates to the waters of the stream, the right to the use 
of which the plaintiff claimed as a riparian proprietor, and the défendants 
in that capacity and as prior appropriators. * * * The right to the saine 
water, the same property right, was involved in the action as brought as in the 
cross-complaints ; and therefore a cross-complaint was the proper pleading, as 
we think, in which to set up the facts and claim the affirmative relief. There 
were then causes of action stated in the cross-complaints proper to such 
pleadings," etc. 

Ayres v. Carver, 17 How. 591, 15 L. Ed. 179, is relied upon by de- 
fendants' counsel. But I do not regard the doctrine of that case as 
directly applicable to a case like that now before us. The court there 
treated the claims of certain codefendants cross-complainants, who 
were citizens of the same state, as forming no portion of the issue of 
the original suit. Justice Nelson said. 

"As it respects the cross-bill, it may be proper to observe that the matters 
sought to be brought into the controversy between the complainants in that 
and their codefendants do not seem to bave any connection with the matters 
in controversy with the complainant in the original bill. Nor is it perceived 
that he has any interest or concern in that controversy. Thèse two com- 
plainants in the cross-bill set up a title to the lands in dispute, which, they 
insist, is paramount to that of their codefendants. and seek to obtain a der-voe 
to that effect, and to bave the possession delirered to theni. This Is a litiga- 
tion exclusively between thèse parties, and with which the complainant in the 
original bill should not be embarrassed or the record incumbered. The same 
matter bas been set up in their answer to the original bill, against the équi- 
table title claimed by the complainant, presenting the only issue in which he 
is interested, and upon which the questions between them can be lieard and 
determined." 

The case turned upon the point that there was perceived no interest 
by complainant in the controversy between défendants. By implica- 
tion, if there had been any perceptible interest, the cross-bill would 
hâve been sustained. But, as I hâve shown, in controversies over the 
right to use the waters of a stream, where complainant makes a number 
of persons parties, as he has a right to do, it becomes a very decided 
concern of his, and of codefendants as betwen themselves and him, as 
to how the rights of cross-complainants may be settled, inasmuch as 
146 F.— 12 
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the relief afforded them by definitely establishing their rigîits of user 
may so affect the use of the waters of the stream that complainant will 
hâve no enjoyment of any portion of it at ail; his claim being sub- 
ordinated, perhaps, to rights decreed to other parties. It would need- 
lessly extend the length of this opinion to cite further authorities upon 
the gênerai doctrine enunciated by those to which I hâve referred. 
They are enough to demonstrate as a principle that this court, having 
jurisdiction of the suit by reason of diversity of citizenship, may ad- 
minister the substantial right conferred by the statute of the state, and 
accord the remedy which may be prescrib'ed thereby. 

The several défendants, who hâve answered only, urge that, the 
jurisdiction of this court being limited to controversies between citizens 
of différent states, and the jurisdiction in this case being based upon 
the diversity of citizenship between complainant and défendants, the 
court will not retain the cross-bills, which seeks to obtain a clecree de- 
termining the relative rights of the parties to the waters of the stream 
out of which complainant claims its rights, if diversity of citizenship 
is lacking between cross-complainants and other codefendants. The 
wei«-ht of authority is against the contention. 

In First Nat. Bank of Salem v. Salem Capital Flour Mills Co., and 
others (C. C.) 31 Fed. 580, it was contended that a cross-bill could not 
be maintained on account pf the citizenship of the. parties thereto, be- 
cause the cross-bill made a case between several parties, ail of whom 
were British subjects. That was a suit in equity to enforce the lien 
of a mortgage. The action was brought by the First National Bank 
of Salem against the Salem Capital Flour Mills Company, Stuart, Mc- 
donald, and Kelly, to enforce the lien of a mortgage given to the 
bank by the flour mills company on certain property in Oregon. Plain- 
tiff was a citizen of Oregon. The défendant company, Stuart, and 
McDonald were British subjects, and the défendant Kelly was a citizen 
of Rhode Island. Stuart held a mortgage on the same property, and 
there was included in Stuart's mortgage certain other property besides, 
not included in plaintiff's mortgage. The complaint alleged that the 
défendants McDonald and Kelly pretended to hâve an interest in the 
property by reason of certain judgments which had been obtained in 
the courts of the state of Oregon, and which were in litigation by suits 
which had been instituted in the state courts, but thereafter removed 
to the Circuit Court of the United States for the District of Oregon. 
The défendant Stuart filed a cross-bill against plaintif! and his code- 
fendants in the original bill. He alleged that the City of Salem Com- 
pany was an Oregon corporation, and had borrowed certain moneys 
from him, evidenced by promissory notes and mortgage, and that the 
mortgage covered the property included in the mortgage to the plain- 
tiff, except a certain tract, which was intended to hâve been included 
therein, and which was mortgaged to the défendant by the Salem 
Capital Flour Mills Company, successor in interest of the City of Salem 
Company. In the cross-bill it further was alleged that the défendants 
Kelly and McDonald pretended to hâve an interest in the mortgaged 
property by reason of certain judgments in their favor, and that they 
(Kelly and McDonald) claimed that défendants' mortgages were void 



AMES REALTY CO. V. BIG INDIAN .MINING CO. 179 

for fraud. Kelly and McDonald demurred to the cross-bill because 
there was no jnrisdiction of the persons and matters set forth. The 
objection was made that Stuart was not a necessary party to the suit, 
but only a proper one. Judge Deady said that it might be admitted 
that he was not a necessary party ; yet plaintiff had a right to make him 
a party, and being properly made a party, he had the same right to 
file and maintain a cross-biïl in the suit as he would if he were a nec- 
essary or indispensable party. Attempt was also made to show that 
the cross-bill could not be maintained on account of the citizenship of 
the parties thereto, because a controversy was stated between Stuart 
on the one hand and McDonald and the flour mills company on the 
other, ail of whom were British subjects. The learned judge disposed 
of this in the following language: 

"Now, nothing is better settled, both on reason and authority, than this. 
In suits not original, but ancillary to litigation already pending in a Circuit 
Court of the United States, the citizenship of the parties is wholly immaterial. 
Shields v. Barrow, 17 How. 130, 15 L. Ed. 158 ; Freeman v. Howe, 24 How. 460, 
16 L. Ed. 749 ; Cross v. De Valle, 1 Wall. 14, 17 L. Ed. 515 ; Railroad Co. v. 
Chamberlain, 6 Wall. 748, 18 L. Ed. 859. In the last case the court reversed 
the deeree of the Circuit Court dismissing the cross-bill on the final hearing, 
because the parties thereto were citizens of the same state ; saying that the 
cross-bill 'was but ancillary to, and dépendent upon, the original suit,' and, 
by a necessary implication, that the citizenship of the parties in this connec- 
tion was immaterial. If the citizenship of the parties in the original suit is 
sufflcient to give the court jurisdiction, it has jurisdiction of the cross-bill 
therein without référence to the citizenship of the parties thereto. A cross- 
bill is a proper and reeognized rneans of making a défense or asserting the 
right of a défendant in a suit in equity. It would be intolérable if a party 
sued in a national court was thereby deprived of this right, unless the parties 
to the cross-bill were such as to give the court jurisdiction in an original suit. 
In short, the cross-bill and the original suit are but one cause, and jurisdiction 
of the latter includes the former. Field v. Schieffelin, 7 Jobns. Ch. (N. Y.) 
252 ; Story, Eq. PI. § 399." 

It would appear as if a différent rule had been followed by Judge 
Speer in Vannerson v. Leverett (C. C.) 31 Fed. 376, decided about 
the same time that Judge D'eady expressed the opinion just quoted 
from. Vannerson v. Leverett was a controversy wherein a creditors' 
bill had been filed against the défendants, Vannerson and Leverett. 
Vannerson filed a cross-bill against his codefendant, Leverett, seeking 
relief in a certain indebtedness which existed between themselves. 
Leverett filed a plea to the jurisdiction of the United States courts, and 
averred that both he and Vannerson were citizens of Georgia. To this 
plea Vannerson demurred upon several grounds ; one being that the 
bill filed by the creditors was a creditors' bill, and that the jurisdiction 
of the court did not dépend upon the citizenship of the parties. The 
original bill in that case was dismissed, but Judge Speer did not re- 
gard that as material, but placed his decison upon the ground that, if 
Vannerson and Leverett were both citizens of Georgia, the one could 
hâve no relief in the United States court against the other, in a cross- 
bill filed to an original bill against them both, which he could not hâve 
obtained by original bill in the United States court. Emphasis was 
laid upon the fact that Vannerson had no standing in court as a suitor 
by original bill, and prayed no relief against the creditors. It was 
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held, too, that the cro9s-bill had no relation to the subject-matter of 
the suit by the creditors, nor was the cross-bill in any sensé a reply to 
the allégations of the original bill. 

There is no difficulty in reconciling the opinion of Judge Speer with 
that of Judge Deady, as it is elear that in the Salem Bank Case Stuart 
did hâve an interest in the snbject of the controversy, and the cross-bill 
was ancillary to the original suit, while in the Vannerson Case the ac- 
counts which may hâve existed between the défendants themselves did 
not relate to the subject-matter of the suit by the creditors against the 
two défendants. Desty in his work on Fédéral Procédure, vol. 1, page 
400, approves of Judge Deady's opinion, and deduces the following 
fuie : 

"An original bill and a cross-bill tbereto constitute but one cause, and wlien 
a circuit court bas jurisdiction of tbe former, by reason of the citizensbip 
of tbe parties tbereto, it bas jurisdiction of tbe latter without référence to 
such citizensbip." Jesup v. Illinois Cent. R. Co. (G. G.) 43 Fed. 483, 496 ; 
Foster's Fédéral Practice, § 18, p. 65 ; Paris v. New Xork, L. E. & W. II. Co. 
et al. (C. C.) 70 Fed. 041. 

ïn Brooks v. Laurent,, 98 Fed. 647, 39 C. C. A. SOI, the Court of 
Appeals for the Fifth Circuit passed upon the question directly involved. 
A cross-bill was there filed, praying for a decree enforcing the spécifie 
performance of the contract or lease, which was the subject-matter of 
the original bill. It was decided that the jurisdiction invoked by the 
cross-bill was not original, but ancillary; and, being merely ancillary 
to the original suit, the court said it might be maintained, "although 
the court would not hâve had jurisdiction of the cross-bill as an origi- 
nal action." The court cited Railroad Co. v. Chamberlain, 6 Wall. 
648, 18 L. Ed. 859; Osborne & Co. v. Barge (C. C.) 30 Fed. 805; 
First Nat. Bank of Salem v. Salem Capital Flour Mills Co. (C. C.) 
31 Fed. 580; Freeman v. Howe, 24 How. 450, 16 L,. Ed. 749. 

In Osborne & Co. v. Barge, supra, demurrers to the cross-bill in 
equity were filed. Judge Shiras considered the demurrers to the cross- 
bill upon the ground of lack of jurisdiction, and said: 

"As already stated, tbe .-jurisdiction of tbe cause of action presented by the 
original bill and of the parties tbereto cannot be and is not questioned. Hav- 
ing acqnired full and complète jurisdiction of the original cause and the 
parties tbereto, the court ennnot be deprived thereof because another party 
obtains leave to intervene for the assertion of a right to the property which 
is the subject of the proceedhig. If it be neeessary for the protection of 
tbe rights of a tbird party that he be heard in the cause pending, he may ba 
permitted to intervene, even though the court would not hâve, by reason of 
his being a citizen of the same state with complainant, jurisdiction over an 
original proceeding between the same parties. Freeman v. Howe, 24 How. 
450, 16 L. Ed. 749; Krippendorf v. Hvde, 110 U. S. 276, 4 Sup. Ct. 27, 28 
L. Ed. 145; Phelps v. Oaks, 117 U. S. 236, C Sup. Ct. 714, 29 L. Ed. 888. 

In Lilienthal v. McCormick, 117 Fed. 89, 54 C. C. A. 475, the Bank 
of Woodburn, in Oregon, was made a défendant by the complainants, 
and brought into the suit in the United States court, where. it asked 
affirmative relief, by filing a cross-bill for the foreclosure of certain 
liens, thus àttempting to litigate the question whether the complain- 
ants had any lien against certain property. The Court of Appeals for 
this, the Ninth Circuit, held that the bank was properly before the 
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court, and that the fédéral court was the proper one to deal with the 
subject-matter of the litigation. Judge Hawley, speaking for the 
court, said : 

"It had jurisdietion to détermine the controversy between coiriplainants and 
the Bank of Woodburn as to the priority of their respective liens upon the 
property. In this case, the Bank of Woodburn was made a party défendant 
in orcler that its rights might be lieard and detennined. If It had not been 
made a party, it would hâve had the right to intervene. The eitiy.ensliip of 
the Bank of Woodburn and of Wong Gee, wlio was not a party to the original 
bill, did not deprive the court of its jurisdietion." Compton v. Jesup, 15 
C. C. A. 397, 68 Fed. 2G3, 279. and authorities there cited; Schenck v. Peay, 
Fed. Cas. No. 12,450. 

The rule is that consolidations, cross-bills, and interventions do not 
oust the jurisdietion of the court in the main suit, whatever the citizen- 
ship of the parties thus brought in may be. Sioux Citv Terminal R. 
& Warehouse Co. v. Trust Co. of North America, 27 C. C. A. 73, 82 
Fed. 124, 128 ; Morgan's L. & T. R. & S. S. Co. v. Texas Cent. R. Co., 
137 U. S. 171, 201, 11 Sup. Ct. 61, 34 L. Ed. 625 ; Park v. Railroad 
Co. (C. C.) 70 Fed. 641. The cases of Covert v. Waldron et al. (C. 
C.) 33 Fed. 311, and Cilley v. Patten (C. C.) 62 Fed. 498, are cited by 
défendants. Covert v. Waldron was not a case where cross-complaints 
were filed by persons interested in the subject-matter of the suit, who 
asked for affirmative relief. In Cilley v. Patten et al. the court decided 
that the parties complainant and défendants were selected for the pur- 
pose of creating a cause cognizable by the fédéral courts, and, as the 
court found no real controversy between citizens of différent states, 
jurisdietion could not be had. The question considered does not bear 
upon the présent case. 

In conclusion, I hold that the cross-bills are proper, and that the 
elastic forms and modes of proceeding in equity will enable the court 
to do complète justice, even though the case be complicated and the 
parties numerous. There is no impingement upon the right to trial by 
jury. Jurisdietion in equity is complète as between complainant and 
défendants, and does not fail as between cross-complainants and com- 
plainant or others already parties to the suit, even though a diversity 
of citizenship may be lacking between codefendants. 

The objections to the jurisdietion are denied. 



In re COFFIN. 

(District Court, D. Connecticut. May 10, 190G.) 

Xo. 1,179. 

Batîkrui\ rr — Property Fasslxg to Trustée — Estoppel to Assert Equitable 
Title. 

A bankrupt had been a stockholder in a corporation which owned west- 
ern lands, and with the otlier stookbolders had advanced money to the 
corporation to pay its debts, to secure which a mortgage was taken on 
its lands. The mortgage was foreclosed by the trustée therein, who 
bought in the lands as such trustée. Subsequently, at request of the 
stockholders, he conveyed the lands without considération to the bank- 
rupt individually, and the latter, in order to settle any question as to 
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his title aii<î to facilitate salos, instituted a suit in equity, to which the 
stockholders became voluntary parties, in whicli it was decreed that he 
was the absolute owner of the lands in fee simple, the title was quieted in 
him, his heirs aiid grantees, and ail the défendants were enjoined from 
questioning the saine. From time to time thereafter he sold portions of 
the lands, and mingled the proceeds with his other funds, but kept an 
account of the same, and when sufflcient accumulated distributed the 
amounts so received among the stockholders of the corporation. At 
the time of his adjudication as a bankrupt he still held certain of the 
lands, and also had in his possession proceeds of others sold, which he 
had put into the form of a draft payable to him as trustée. Held, that 
the stockholders of the corporation were estopped by the decree to which 
they had consented from asserting any equity or trust, which would 
prevent the property from passing to the bankrupt's trustée, under Bankr. 
Aet July 1, 1898, c. 541, § 70 (5), 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451], as property which he could hâve transferred, and which might 
hâve been levied upon and sold under judicial process against him. 

In Bankruptcy. On pétition for review of order of référée. 

Clarence E. Bacon and John M. Ragan, for petitioner. 

Hobart Hotchkiss and William H. Ely, for trustée. 

Howard Taylor, for Russell Murray & Co., intervening creditors. 

PLATT, District Judge. A careful study of the situation which 
this case has taken during its later présentations to the référée dis- 
closes no sound reason for passing upon the main contention, which 
is separated into diametrically opposing views — one taken by the 
claimants and the other by the trustée. The référée, however, per- 
haps wisely, and certainly courageously, assumed the burden, the mat- 
ter has been fully and fairly discussed before him and before the 
court, and there is no disposition to avoid an expression of opinion, 
which may shed some light upon what may happen when the chance 
for final solution arrives. 

The essential facts can be briefly stated : In 1890 there existed in 
Nebraska a corporation known as the Nebraska Real Estate & Live 
Stock Association, which had many stockholders, widely scattered 
about the country, among whom appears the bankrupt, for himself 
and for his wife. Becoming embarrassed, it requested a loan from the 
stockholders, so that it might pay its debts. It agreed to repay the 
loan, with 8 per cent, interest, and to mortgage its property therefor. 
Each stockholder loaned the pro rata amount called for under his 
holding, and to secure them a mortgage was made to one A. L,. Clarke 
as their trustée. In 1899, default having been made under the trust 
deed, the said Clarke, under the powers therein contained, obtained 
a foreclosure in the district court of Adams county, Neb., and the 
property was conveyed to him as trustée for the stockholders, who 
had made the advances to the corporation, as above described. Clarke 
went on acting as such trustée until November, 1900, when, at the 
written request of the stockholders, for whom he was acting, he con- 
veyed the property to the bankrupt. The bankrupt paid no money to 
Clarke for such conveyance. The bankrupt then had upon the records 
the absolute title to ail the real estate in Nebraska which had formerly 
belonged to said corporation. Early in 1902, it appearing that, al- 
though the légal title to said real estate was in the bankrupt, a pros- 
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pective purchaser, knowing the situation, feared the possible légal com- 
plications which might arise, Mr. Coffin brought suit in the district 
court for Adams county, Neb., against the corporation and its stock- 
holders, ail of whom submitted to the jurisdiction of the court. He 
had already obtained quitclaim deeds from ail the stockholders for the 
purpose of quieting and confirming his title, without paying any 
inoneys therefor, and thèse he recited in his pétition, and they werc 
made part of the decree, and placed on file in the clerk's office. The 
decree based on said pétition is dated June 2, 1902. It shows full 
jurisdiction, and sets forth, more fully, perhaps, than I hâve done, 
the facts above recited, and, inter alia, contains this: 

" * * * That plaintif! is now the absoiute owner in fee of ail tin; 
promises hereinafter described, having full power to sell and convey the 
same, and to take mortgages for securing any portion of the purchase money 
in his own name, and to release the same ; that ail the défendants taereto 
are forever barred and should be enjoined from ever calling in question plain- 
tiff's right and title to do, or his * * * title to said premises, and 
the title to his grantees and the grantees of said A. L. Clarke. trustée. That: 
the lands and promises to be affected by this decree are described as fol- 
lows . * * * " 

After the description cornes the décrétai order, which is in part as 
follows : 

"It is therefore ordered, adjudged, and decreed that the title to al! said 
premises be forever quieted and connrmed in ])laiutiff and liis heirs, his or 
their grantees. and the grantees of A. L. Clarke. trustée, free and <loar of 
any outstanding interest, daim, or title ; that défendants and ail persous 
elaiming or to claim through, by, or u rider them, or eitlier of them, be and 
they are hereby forever barred and enjoined from in any inanner questioning 
plaintiff's title to such of said lands as still stand in his name. or the title 
of his grantees or the grantees of A. L. Clarke, trustée, iu lands by him here- 
tofore conveyed." 

After the decree the bankrupt disposed of several pièces of the real 
estate therein described, giving deeds therefor in his own name, and 
receiving in payment certain sums in cash and certain mortgages back 
to him personally upon the properties sold. Long prior to that tinie, 
and continuously until the adjudication, the bankrupt kept only one 
bank account, which was in the First National Bank of Middletown, 
and in his individual name. He mingled therein his own moneys and 
the moneys of his wife and ail receipts from the sales of the Nebraska 
lands. As returns accumulatecl from the western property, he paid 
to the stockholders, who had advanced moneys to the Nebraska cor- 
poration, a considérable percentage on their advancements, with in- 
terest at 8 per cent., turning over to them, as convenience dictated, 
the mortgages given to him individually in part payment on the sales, 
and filling up the balance of each stockholder's share with his personal 
check. Such payments were accepted by the stockholders, who gave 
receipts therefor, as payments on account of their advances. In 189!) 
the corporation voted the bankrupt a salary of $1,500 per annum. 
The bankrupt credited this salary monthly on the books up to August 
1, 1901, and from August 1, 1901, to June 1, 1902, he credited himself 
with services at the rate of $175 a month. Up to February, 1903, a 
large sum had accumulated in his personal bank account from sales 
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of the western lands. Some time during the year 1903 the bankrupt 
erased in pencil the crédits to himself for salary and services, and 
made a mémorandum of charges for having given warranty deeds to 
purchasers amounting to $15,300. He had no claim against the stock- 
holders of said corporation which warranted such a charge. Between 
June, 1903, and the adjudication Mr. Coffin loaned from said aecumu- 
lated funds to the L. D. Brovvn & Son Company, of which lie was 
président and treasurer, $6,000, taking as collatéral security certain 
silk goods, and received three notes of $2,000 each, dated in June, 
September, and October, respectively, made payable to him as trustée. 
Said corporation has a receiver, and by him two of thèse notes vvere 
paid to said Coffin after adjudication, by a New York draft payable 
to him as trustée. This draft and the third note hâve gone into the 
possession of the trustée in bankruptcy under the referee's orders 
hcrein attacked. On November 14, 1903, Mr. Coffin drew out his en- 
tire deposit — about $4,800 — added thereto $1,000 which he had in a 
drawer at the office of the assurance company, and $1,915.86, which 
had corne, like former remittances, in the shape of a personal draft 
from the western agent, and with such proceeds obtained a New York 
draft to himself as trustée for $7,715.86, which has also, under said 
orders, been turned over to the trustée in bankruptcy. Since June 
2, 1902, the bankrupt has done many things which indicate that he 
understood that he was acting in his management of the western prop- 
erty in the interest and for the benefit of the stockholders who had 
made the loans as described. Such a situation existing, Mr. Coffin 
was adjudicated on his own pétition December 2, 1903, and a trustée 
was chosen bv the creditors. Section 70 of the bankrupt act of Tulv 
t, 1898 (chapter 541, 30 Stat. 5G5 [U. S. Comp. St. 1901, p. 3451])', 
provides what property shall be vested by opération of law in the 
trustée, and spécifies in subdivision 5: 

"Property which prior to the filing of the pétition he could by nny 
means hâve transferred or which might hâve been levied upon or sold 
under judieial process against him." 

The property hère in controversy is of two kinds: (1) Western 
real estate; (2) proceeds of sales of such esta te, which hâve been 
treated as hereinbefore described. Strictly construed, the section re- 
ferred to applies to both. The petitioner, however, wishes to avoid 
such construction by invoking the principle that a trustée in bankrupt- 
cy does not take as an innocent purchaser, and that the bankrupt' s 
property shall be helcl by him subject to ail valid liens_. claims, and 
equities. He claims to hâve established by the facts in this case that 
a resulting trust existed prior to the adjudication between the bank- 
rupt and the stockholders of the Nebraska corporation. His pétition, 
after setting forth the facts upon which he relies and the orders of 
the référée, goes on to say that the beneficiaries, who are the stock- 
holders in the Nebraska corporation, expect him to go on with the 
exécution of his trust, and to distribute what he now has and what 
he may get, and therefore prays that the orders of the référée may 
be vacated, and that the trustée in bankruptcy forthwith proceed to 
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reinvest him with ail his rights as a trustée for the stockholders of 
which said orders devested him. 

In the course of the hearing before the court the matter has assumed 
a new shape. Very little is heard now about Mr. Coffin, and much 
about the so-called "beneflciaries," and the demand now is, not that 
the trustée in bankrutpcy shall tnrn the property over to Mr. Coffin, 
but, admitting his possession of the property under the referee's or- 
ders to be légal, that he shall proceed-to convert it into cash, and to 
distribute it among the stockholders of the Nebraska corporation, in 
accordance with the alleged trust formerly existing between them and 
the bankrupt, to the exclusion of the gênerai creditors. No such de- 
mand appears upon the record, and if such action were proper, it could 
only be taken after a complète reorganization of the pleadings. On 
the proofs before the référée, which furnish the only basis for the 
court's action, it is diffkult to understand the line of reasoning which 
is supposed to lead to such a conclusion. 

Passing the question of whether a trustée in bankruptcy should de- 
part from his usual duties so far as would be necessary to enable him 
to exécute such a trust, we are met at the outset with the question as 
to whether, at the time of adjudication, a trust of any kind, express or 
resulting, existed between the bankrupt and the stockholders in the 
Nebraska corporation. It was the possibility that a trust relation ex- 
isted which influenced the stockholders to quitclaim their rights to Mr. 
Coffin, and to emphasize such action by consenting to a judgment, and 
to again cernent it by permitting themselves to be forever enjoined 
from attacking the title, either while in the hands of Coffin, or his 
heirs or his grantees. It is not conceivable that the stockholders 
would hâve corne into this condition if in June, 1902, there had been 
a suspicion that within a couple of years Mr. Coffin would hâve been 
forced into his présent position. They gave faith and crédit to him 
as a man of high character, and in this they were absolutely right; 
but they did more than that. Beyond his integrity, which is unques- 
tioned and unquestionable, they relied upon his business ability and 
financial soundness. From no other point of view can we imagine 
them as consenting to a situation which gave other creditors an op- 
portunity to satisfy their debts out of the western holdings. If Mr. 
Coffin had not been adjudicated a bankrupt, and no gênerai creditor 
had attempted to satisfy his debt out of those holdings, and the stock- 
holders had desired to make a change in the situation, we are not now 
concerned as to what the outcome might hâve been, or as to what 
course the stockholders ought to hâve pursued. A casual glance 
would lead one to think that it might hâve been necessary to go to 
the district court of Adams county, Neb., and there seck to be relieved 
from the yoke which they had permitted that court to place about 
their necks ; but we will not pursue that thought. Since they hâve 
estopped themselves by deed and judgment from attacking Coffin's 
title when he should make a transfer, how can they hope to avoid a 
transfer made by opération of law from Coffin to his trustée in bank- 
ruptcy? He was adjudicated on his own pétition, and tberefore his 
voluntary act set in motion the machinery of the law, which of its 
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i.iherent force produced the transfer of title from him to his trustée. 
Such transfer, it is true, carries with it equities which had attached 
prior to adjudication, but it cannot carry an equity which the benefi- 
ciaries had of their own volition already relinquished. 

Counsel for the beneficiaries admit that the trustée in bankruptcy 
is as well off, at least, as a sherift would hâve been who might hâve 
held an exécution based upon a creditor's judgment against Coffin 
prior to bankruptcy. The beneficiaries hâve placed themselves in such 
a position that they could not hâve assailed such an exécution. The 
Congress has not made a law under which the property of A. can be 
taken to pay B.'s debt. The law says that a man's entire property 
shall be applied to the liquidation of his debts, and in the case before 
us the stockholders hâve no right to say that the title to the western 
real estate is not solely, entirely, and completely in the said Coffin. 
The truth is that the stockholders had such implicit confidence in Mr. 
Coffin that they both signed and confessed away ail their rights, so 
that immediately after the decree they could not hâve compelled him 
to do the right thing had he been otherwise disposed. They voluntar- 
ily eut the cord which attached their equities to the property. 

There is nothing else to discuss, except the claim made by the stock- 
holders that Mr. Coffin recognized his trust relationship with them 
after the decree of June 2, 1902. The testimony shows that after 
June 2, 1902, Mr. Coffin did exactly what good conscience would lead 
any man to do. The property was absolutely his, and whenever he 
obtained any proceeds therefrom, after mingling them with his other 
funds — an indiscrétion which perhaps ought to be pardoned— -he kept 
strict account, and applied an equal amount for the purpose to which 
it was understood that such proceeds were to be applied. The bene- 
ficiaries understood this, and knew exactly what he was doing. This 
testimony seems to hâve been entirely irrelevant to the issues at hand. 
Mr. Coffin could not, if he would, hâve restored or recreated a trust 
relationship which had been put at rest by the decree. He and the 
stockholders acted under the decree and in obédience to it. Mr. Cof- 
fin's later actions would hâve been enough to give them power to com- 
pel him to act in their interest, if it can be imagined that he would 
hâve refused. Now the trustée in bankruptcy has the property. His 
position is not precisely the one which Mr. Coffin occupied prior to 
the adjudication. He represents gênerai creditors, and the counsel 
bave made an apt illustration when they suggest the attitude of a 
sheriff pressing an exécution. Counsel say that it was not the inten- 
tion of Mr. Coffin and the stockholders that the légal and équitable 
titles should merge in Mr. Coffin under the Adams county court de- 
cree, but rather that Mr. Coffin should hold both légal and équitable 
titles in trust for the stockholders. This amounts to saying that the 
proceedings in the district court of Adams county were intended as 
a subterfuge to mislead and misguide prospective purchasers of the 
western lands. That was not the intention of the parties. The acts 
of Mr. Coffin after the decree undoubtedly put the stockholders in a 
position where they could, if there had been time, hâve established 
such relation ; but in that event the western property would bave again 
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become clouded, so that a new decree or other device extinguishing 
the trust relationship would hâve been a necessity. 

In closing it may be well to repeat that this décision simply confirms 
the orders of the référée, which it now seems that the petitioner who 
sought this review accepts. 

The opinion has been prolonged for the purpose of indicating the 
attitude which the court will be apt to take whenever in its judgment 
the time shall be ripe therefor. 



In re MOORE. 

(District Court, S. D. Georgia, S. W. D. June 27, 190C.) 

Bankruptcy — Pbopebty Passing to Trustée — Deed Given as Securitt. 

An instrument given as security for a loan, and purporting to be a 
deed eouveying real estate, but which was not accoinpanied by a bond for 
reconveyance, as required by Civ. Code Ga. 1805, § 2771 et seq., to consti- 
tute a statutory security deed, nor by a transfer of possession of the 
property, and which contains a power of sale, a récital that it is given for 
the purpose of securing a debt, and other contradictory provisions, con- 
stitutes a common-law mortgage, which does not pass the title, and is 
enforceable in the courts of the United States as a lien only; and where 
the property remained in the possession of the debtor until his bankruptcy, 
and was surrendered to his trustée, It is subject to sale as a part of the 
assets of his estate. 

In Bankruptcy. On pétition for review of referee's décision. 
The following is the opinion of the référée: 

Clarence H. Leavy, the trustée in bankruptcy, npplied to this court for leave 
to sell ail of the assets of said estate. The application was regularly heard, 
and at the hearing one B. P. Jones, scheduled as a creditor of said bankrupt, 
appeared by his counsel, and flled his objections to the sale of that part of 
the property set out in his objections, and alleged that the same Is not the 
property of the bankrupt, but that objector claims title thereto undcr a cer- 
tain deed executed by the bankrupt to him on the 5th day of April, 1904, copy 
of the deed being attached to his objections and marte a part thereof. Objector 
asserts that the said deed was executed and delivered for the purpose of 
securing the payaient of a certain note of even date with the deed for the sum 
of $0,540, and that by the ternis of the deed the title to the property described 
therein passed into him. He further allèges that the property elaimed does 
not exceed in value the sum of $3.500, and that it is burdensome and without 
value to the trustée for the benefit of the gênerai creditors. To thèse objec- 
tions counsel representing the trustée has deinurred, alleging that the instru- 
ment elaimed to be a deed conveying the title to him is not a deed, but 
simply a mortgage, and furthermore, that if the instrument is beld to be a 
deed, it is void for usury, etc. Considérable testiiuony has been heard on 
thèse objections, and as to the value of the property elaimed by Jones. The 
évidence satisfactorially establishes the fact that the property elaimed is 
worth a sum substantially in excess of the amount due him on account of the 
loan secured by the instrument in question. The court therefore concludes 
that the property is not burdensome in character, and that the trustée of said 
estate has an interest therein for the benefit of the gênerai creditors of the 
estate. 

The more difficult question to détermine, however, is: Is the instrument 
offered in évidence in behalf of the objector a mortgage or a deed? Thèse 
facts are undisputed: The paper was given to secure a présent loan, and 
was made as security for debt. The conveyance was not drafted in aecord- 
ance with, or intended to operate as provided by, Civ. Code Ga. 1805, § 2771 
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et seq. ; no bond to reeonvey being given, and no référence made in the instru- 
ment to tlie Code section supra. The possession of tlie property reinained in 
the grantor, and upon the flling of the pétition in involuntary bankruptcy by 
the creditors of the bankrupt the property was seized by the marshal, and 
passed to the trustée of the estate as a part of the assets of the bankrupt. 
The wording of the paper is somowhat eontradictory. tlie word "mortgage" 
being used in tlie fifth paragraph thereof in this connection, "whicli is madc a 
part of this mortgage," and in the seventh paragraph this language is usod: 
"This conveyance is iuteuded to pass the title of the property lierein described 
into the said party of the second part, and for the purpose of securing the 
prompt payment of the following descriiied note, to wit." There is a power of 
sale embraced in the instrument, which provides tliat upon the failure of the 
grantor to promptly pay the note to secure which tlie decd was given, that 
the grantee sliould hâve the riglit to sell tlie property at public outcry, after 
due advertiseuient, and to make the purchaser or purchasers of the property 
good and sufficient title in fee simple to the same, thereby divesting out of 
Moore (the bankrupt) ail right and equity which lie may hâve had in said 
property, and vesting the same in the purchasers. The right and equity 
which the instrument déclares shall be vested in the purchaser or purchasers 
is the "fee-simple title to the same." Under tlie pecnliar law of the state of 
Georgia, a debtor may, by a deed to secure debt, transfer the légal title to 
his créditer as security for a debt; the créditer making, contemporaneously 
with the exécution of the deed, a bond to reeonvey the property upon the 
payment of the indebtedness. In such a case, where the deed purported upon 
its face to hâve been made for the purpose of securing a debt, and reciting 
that it was executed under the provisions of the Code sections relating to deeds 
to secure debt, although it did not fall strictly within the provisions of said 
sections, because 110 bond to reeonvey was given, it has been held that the 
instrument passed title to the grantee. Williamson v. Orient Ins. Co., 100 Ga. 
791, 28 S. B. 014. But it was admitted by the learned counsel for the objectors 
lliat the instrument in question cannot be classined as a deed to secure debt 
under the provisions of the Georgia law. Thereupon arises the pertinent 
inquiry, What is tlie paper? It is not an absolute deed, because there was no 
transfer of possession, It is not a security deed under the Georgia law, it is 
admitted. It therefore nmst be a common-Iaw mortgage. "If tlie instrument 
made by W. T. Alexander be équivalent to a conimon-law mortgage, neverthe- 
less, in the United States court it can be enforced in equity only." In that 
view it would be the création of a trust estate, with a trust resulting to the 
mortgagor on the discharge of the debt. Tins appears to be substantially the 
effect of the state statutes quoted above. It is truc that tlie statute déclares 
that the instrument provided for "shall be held by the courts of this state 
to be an absolute conveyance, with right reserved by the vendor to hâve said 
property reconveyed to him upon tlie payment of the debt or debts intended to 
be secured." Code 1S82, § i960. A mortgage at common law is nothing more. 
Conrad v. Insurance Co., 1 Pet. 442, 7 L-. Ed. 189. Tlie statute déclares that 
tlie instrument is "not a mortgage," but this evidently means a mortgage by 
the law of Georgia, which does not convey title, and is merely a security for 
debt. Code 1882, § 10Ô4. Whatever the instrument may be termed by the 
state statute, or bowsoever it may be enforced under the blended practice of 
the state, a court of the United States cannot fa il to perçoive in it the création 
of a trust for créditer and debtor. the enforcement of which is within the 
exclusive jurisdiction of equity" (Alexander v. Mortgage Co. [C. C] 47 Fed. 
135) ; and the United States courts hâve repeatedly held the security deed, 
termed by the Georgia law "an absolute conveyance of title," a mère mort- 
gage. "The promissory note, the deed. and the bond to reeonvey évidence one 
transaction, niust be construed together, and expvessly show that the con- 
veyance of the land was to secure the payment of the debt evidenced by tlie 
note. It is too plain to admit of argument that the transaction was a borrow- 
ing of nioney and giving a lien on land to secure the loan. This is a mort- 
gage." Ray v. Tatum, 72 Fed. 112, 18 C. C. A. 4<î(>. 

It is urged for tlie défendant with great earnestnoss that the instrument is 
called a "deed" ; that it "grants, bargaius, alieus, conveys, and conflrms ;" that 
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it gives an absolute right to sell ; tliat it confers absolute seisin upon Xuss- 
baum ; and tbat the statute and repeated décisions of tbe suprême appellate 
court of the state leave it no longer open to dispute that under such a con- 
veyance the title absolutely passes. In support of this proposition, amoug 
many others, the following cases are eited : Kolaud v. Coleman, 70 Ga. 052 ; 
Biggers v. Bird, 55 Ga. 050; Carswell v. Ilartridge, 55 Ga. 412; Johnson v. 
Trust Co., 55 Ga. 091 : Belm v. Phillips, 18 Ga. 400. In reply to the contention 
of the défendant' s eounsel, the plaintiffs niake tlie brond assertion that, if the 
deed or other instrument to aliéna te or change the title is giveu to secure a 
debt, with the right existing, either by opération of law or by express réser- 
vation, to redeem tbe property pledged, it is neither an aliénation, nor, in the 
absence of au express stipulation identifying the conveyance and forbidding it, 
such a change of the title as will avoid the insuranee. In the maintenance of 
this proposition great reliance is placed upon the décision of the Suprême Court 
of Georgia in Insuranee Co. v. Feagin, 02 Ga. 515. In that case the policy 
niade the insuranee void in case of "any sale, transfer, or change of title in 
tbe property without the company's consent indorsed on the policy." It was 
pleaded there that the insured had no title at the time of the insuranee. They 
had simply an interest under a bond for titles. The property had been 
previously transferred to one Ogden as trustée, to secure a debt due to a 
trust association, and the trustée had in the same conveyance bound himself to 
reconvey to the assured on the payment of the debt. In that case, also. there 
was the same language of conveyance as in the deed before the court. There, 
as bere, possession was left in the grantor, the assured. There. as hère, the 
grantee had the power upon default to take possession of the property and to 
bargain and sell at public or private sale, to exécute titles, and to give pos- 
session to the purchaser to apply the proceeds — first, to the payment of the 
note; and, second, to account for any balance to the parties insured. There is 
this différence: In that case there was an indorsement on the policy that 
the loss, if any, is made payable to the trust association, viz., the debtor 
intended to be secured; and tins was doue with the consent of the insuranee 
Company. The jury fouud for the plaintiff, and a motion for new trial was 
made upon the following ground. among others : "Beeause the court chargea 
that the deed to Ogden, trustée, was only a lien, and did not without more 
invalidate tbe policy; that it did not amount to a sale, there being no change 
of possession or step towards that end." Nussbaum v. Xorthern 1ns. Co. (C. C.) 
37 Fed. 527, 1 L. R. A. 704. "This is an attempt on the part of the creditors 
of William Miller to administer his estate in bankruptcy. It nppears that an 
important part of the estate is about to be sold by the Thomasville Loan & 
Improvement Company by virtue of a deed made by the debtor, in whieb, 
under the law of Georgia, be conveyed title to that company. This, neverthe- 
less, in équitable contemplation, is security only for debt." In re Miller (D. 
C.) 118 Fed. 360. And in the case of New England Mortgage Security Co. v. 
Gay, 145 U. S. 123, 12 Sup. Ct. 815, 36 L. Ed. 046, the highest court in tbe 
land seems to hâve charaeterized this peeuliar instrument "a mortgage." If a 
security deed declared by the state statute to be an absolute conveyance is 
held in the courts of the United States to be merely a mortgage, with how 
much stronger reason cari it be argued that a conveyance not in accordanco 
with such a statute, but on its face merely a security for tbe payment of a 
debt. and containing conflicting characterizations, a power of sale, and a 
provision for the passing of the fee-simple title out of the grantor, is merely 
a mortgage. It matters not what the parties themselves call the instrument, 
the court will détermine from the context of the paper what in law it really 
is. Brantley v. Wood. 97 Ga. 755, 25 S. E. 499. 

The transaction between the parties to the conveyance was the borrowing 
and lending of money, and the taking of the paper in question as security for 
the debt. The grantor remained in possession of the property, and a part of 
the personalty therein conveyed was sold by him in the usual course of trade, 
and other parts hâve passed out of the possession of the grantor and of bis 
successors in estate. The transaction must therefore be held to constitute a 
mortgage. 
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In marshaling tlie assets of a bankrupt estate the court is confrontée! with 
numerous eontests for the right of priority. In tins case, as against this par- 
ticular property, there are claims for taxes in favor of the state of Georgia 
and the county wherein the property is located, claims of laborers who hâve 
performed services and hâve rights against tins property, and varions and 
xundry other elahnants seeking establislnnent of tlieir right against the saine. 
The property is nianifestly fast deteriorating in value, and there is a vast 
iimount of expeii.se attending the keeping of the saine. At best, the objecter 
<.-an only hope to be paid tlie balance due liim on account of his loan — balance, 
I say, because S.'',îî00 lias already beeu realized from the sale of a part of the 
property claimed by tliis objector — and so it occurs to me that it would be 
far more expédient aud for the benefit of ail parties concernée! that tlie prop- 
erty belonging to the estate in gênerai, whicli is very small. and this property 
in particular, sliould be sold at public outery at the earliest opportunity after 
due advertisemeiit ; the property of the gênerai estate being sold separate and 
apart from the property claimed by tlie objector, and the proceeds held separ- 
ately to await the détermination of tins contest, and that hereafter the rank 
and dignity of the objeetor's claim may be fixed and established against the 
proceeds of the sale as easily as against the property itself. 

An order will therefore be entered granting the prayer of the trustée for the 
sale of the assets of the estate, in accordance with the foregoing opinion. 

D. W. Krauss, for the trustée. 

A. T. Woodward, C. L,. Smith, and J. M. Wilkinson, for B. P. 
Jones. 

SPEER, District Judge. In this case, after due considération, the 
court adopts as its own the singularly clear, satisfactory, and attrac- 
tive opinion of Max Isaac, Esq., référée in bankruptcy, and directs that 
order of afBrmance be entered. 



WELLS & ItICHARDSOK CO. v. ABRAHAM et al. 
(Circuit Court, E. T>. New York. April 20, 190G.) 

1. INJUNCTION — CONTKAOTS — INDUCING BltEACH. 

Complainant nianufactured a proprietary medicine, which it sold under 
a trade-mark and only to wholesale dealers under contracts which bound 
them to sell, only at a certain price, and only to retail dealers who also 
lia il contracts with complainant fixiug the price at which the medicine 
should be sold to consumers. Held, that such contracts were légal, and 
that complainant was entitled to an injunction restraining défendants, 
who, not having entered into any contract with complainant, were there- 
fore not entitled to buy and sell the medicine, from inducing any purchaser 
who had made such a contract to violate the saine by selling to défendants, 
or from knowingly purchasing from any such person in violation of his 
contract, and also from selling the medicine to consumers after the car- 
tons and labels containing the directions for its use had been removed 
from tlie bottles. 

2. Same — Evidence of Intention". 

The fact that défendants, who were shown to be selling large quantifies 
of the medicine to consumers at less than the priées fixed by complainant. 
before doing so removed from the bottles ail cartons and labels containing 
numbers which would enable complainant to trace the original purchaser, 
in the absence of évidence showing to tlie contrary, was suffîcient to 
authorize a finding that défendants knowingly participated in the breaches 
of the contracts between the sellers and complainant 
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In Equity. On motion for preliminary injunction. 

Steuart & Steuart (Frank F. Reed and Edward S. Rogers, of 
counsel), for complainant. 

Paul Grout (Edmond E. Wise, of counsel), for défendants. 

THOMAS, District Judge. The complainant owns a secret pro- 
cess for making a médicinal product known as "Paine's Celery Com- 
pound," or "Celery Compound," for many years, extensively sold 
under a registered trade-mark showing a head of celery. The article 
is placed in bottles bearing the word "Paine's" on one side, and the 
words "Celery Compound" on the opposite side, while on the cork is 
a label showing the trade-mark and carrying the words "Paine's Celery 
Compound." On a third side of the bottle is a label showing a larger 
picture of the trade-mark, whereon is printed in large letters, "Celery 
Compound," while below are the words "Paine's Celery Compound. 
A True Nerve Tonic, an Active Alterative, a Reliable Laxative, and 
Diuretic. It Restores Strength, Renews Vitality, Purifies the Blood, 
Régulâtes the Kidneys, Liver and Bowels. Price $1.00. Prepared 
by Wells, Richardson & Co., Sole Proprietors, Burlington, Vt." On 
the fourth side appears, in English and German, the following: 

"Directions for using Paine's Celery Compound. The dose should be 
graduated to suit the patient, enough being takeii to act upon the bowels and 
keep tbem regular, but lessening the dose if it acts too strongly : for adults, 
from a teaspoonful to a tablespoonful in a little water four times a day, before 
eating and at bed time ; lessen the dose for children aecording to âge. In 
bad cases of Neuralgia and Rheumatism double the above dose for the first 
two days, and in severe and obstinate cases, or in any disease complicated 
with Serofula, add one-eighth ounce of Iodide of Potassium to each bottle, 
then use the medicine faithfully. Prepared by Wells, Richardson & Co., Sole 
Proprietors, Burlington, Vt." 

On each of the two labels last described are stamped numbers, 
whereby the persons to whom the complainant delivered the bottle 
may be traced. Around the bottle is wrapped a pamphlet, showing 
the picture, and noting the history, of "Prof. Edward E. Phelps, M. 
D., E. L. D., the Eminent Discoverer of Paine's Celery Compound," 
followed by a disquisition on the nervous System, the relation of the 
nerves to the stomach, liver, kidneys, and heart, a great number of 
pictures of, and communications from persons, who relate their ex- 
périences in the use of the medicine, and much other matter intended 
to illustrate the curative qualities of the medicine. The bottle and 
pamphlet are packed in a carton, one side of which shows, in a va- 
riety of colors, the matter appearing on the third above-described 
side of the bottle. Another side states that the compound is "A Re- 
liable Medicine" for certain diseases enumerated, and gives the di- 
rections for its use as stated on the bottle. The same substantially 
is repeated in German on another side, while the fourth side an- 
nounces for what the compound is a remedy. In each carton is an 
envelope containing samples of "Wills' English Pills," and recom- 
mending their use in certain cases supplementary to the compound. 

The défendants, under the name of Abraham & Straus, are among 
the great merchants in New York, and sell at a eut price the com- 
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pound, in the original bottles, stripped of carton, pamphlet and 
ail else, including labels, save the small circular label on the cork 
above described. The défendants do this in défiance of complain- 
ant's forbiddance that they sell the goods at ail, unless they comply 
with the "direct contract system," institnted by the complainant. 
Under such system the complainant sells its product only to wholesale 
or jobbing druggists who will agrée with the complainant that they 
will only sell at stated prices, and discounts to such dealers as hâve 
executed contracts with complainant agreeing not to sell for con- 
sumption except at the prices fixed by the complainant, and that 
they will not sell at ail to dealers who hâve not similar contracts 
with the complainant. This system opens the field to ail dealers who 
will agrée to observe the fixed prices, and limit sales for the pur- 
pose of reselling to those who hâve agreed to such terms. The de- 
fendants knew of this system. They rejected its opportunities. They, 
by themselves, their agents, Or other persons, induced or co-operated 
with some vendee bound by such contract to sell them the product, 
and to save their vendor the penalties of a breach of the contract 
the défendants stripped the packages to the bare glass, save the 
miniature label on the cork, and in this naked form hâve and are mar- 
keting the compound. The défendants remove the cartons and labels 
because they carry stamped thereon sériai numbers, whereby the 
bottle may be traced from the complainant to the retailer or whole- 
saler. This préserves the secrecy of their opérations. The resuit 
is that the défendants hâve and sell the product made by complainant, 
because they surreptitiously obtain it from persons who hâve agreed 
not to sell it to them. 

The défendants urge that the évidence does not show that they 
nurchased it from a person interdicted by the contract from selling 
it. When a bottle of medicine is despoiled of its very prescription, 
the statement of the diseases for which it may be used, and this for 
the obvious purpose of shielding a contract breaker, the évidence of 
connivance and participation in the breach of the contract is sufficient. 
The doubt that Judge Lacombe entertained in Bobbs-Merrill Co. v. 
Straus, decided August 14, 1904, does not exist in the case at bar. 1 

But has the complainant a remedy in this suit? The contracts with 
the complainant's vendees are légal. Resort need not be had to the 
voluminous briefs submitted, for the défendants in their brief say: 

"The validity of thèse contracts as between the parties is nowhere attacked. 
On the contrary, the whole argument proeeedecl on the theory that, thoagh 
as between the parties thereto such contracts could probably be ent'orced, 
third parties who did not assent thereto, and who were under no contractual 
obligation to the complainant, could not in the absence of proof of fraud or con- 
spiracy be compelled to observe such contracts, in the case of articles made 
under secret processes, auy more than if such articles were not made under 

iln the mémorandum filed by Judge Lacombe in the case of Bobbs-Merrill 
Co. v. Straus, lie says tliat where the record does not show whether défendants 
bought from a jobber, thus obtaining a reduced priée or from a person who 
had already paid the full retail priée, the court ought not to undertake on pre- 
liminary motion to render a décision which possibly could not be reviewed by 
the appellate court.— Editor. 
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secret processes, and that the patent cases whieh granted such remedy had no 
application to the case at bar." 

The concession as to the legality of the contract accords with the 
décision in Park & Sons Co. v. National Wholesale Druggists' As- 
sociation, 175 N. Y. 1, 67 N. E. 136, 62 L,. R. A. 63'^ 96 Am. 
St. Rep. 578; Garst v. Harris, 177 Mass. 72, 58 N. E. 174; Garst 
v. Charles, 187 Mass. 144, 72 N. E. 839. 

But the défendants contend that the défendants cannot be enjoined 
from purchasing the goods, or selling thcm after purchase. That prop- 
osition in connection with the facts appearing amounts to this : That 
the complainant's vendees are legally bounden by contract not to sell 
to the défendants, but that the défendants may, so long as they use 
neither force nor fraud, intentionally co-operate with them to do an 
illégal act — that is, break the contract — and be immune. The briefs 
abound in décisions, but no précèdent should be required. A. is inten- 
tionally doing B. a légal injury. C. intentionally induces A. to do 
the injury. fie solicits that it be done. He pays money to the 
doer of it to tempt him to do the act ; that is, A. and C. unité, con- 
nive, agrée to procure A. to break his contract, so that C. may get 
complainant's goods, which the latter has committed to A. upon the 
trust that they shall not be delivered to C. and others similarly 
situated. In such an instance the law should hâve sufficient inhérent 
integrity to enable it to lay fast hold of A. and C, and stop both 
such deliberate breach of obligations and the advantages that the 
persons implicated in it are gaining. The law permits the complainant 
to use the direct contract System to maintain the price of its medicine, 
so that it shall not be the subject of capricious sales at varying prices. 
The complainant is under no obligation to sell to the défendants. The 
défendants hâve no right, équitable or légal, to insist upon sales to 
them. The complainant sells to others onîy upon their solemn stipu- 
lation that they will not sell to persons situated as are the de- 
fendants. The défendants induce them to break such contract, and 
take part with them in breaking it, and get the goods, not by right- 
ful purchase, because their vendors hâve no right to transfer the 
title to défendants, but by procuring thèse vendors to deliver to 
the défendants the goods, knowing that they hâve agreed with the 
complainant, upon its parting with title to its vendees, that the latter 
would not give title to thèse défendants. Remember that it is con- 
ceded that the contract is good and légal between the parties. If so, 
the défendants hâve attempted to take title from a person who has 
no right to transfer the légal title to any person of the class to which 
the défendants, belong. Hence the défendants get goods by procuring 
the avoidance of another's obligation that he will not give it to them. 
Whatever may be said argumentatively, no sane conscience can justify 
one man inducing another to betray a légal obligation. The point of 
wrong should not be missed. It is not primarily in selling a pro- 
duct which the makers hâve limitée! to be sold by others, of which 
the défendant is not one. The very vital wrong is that the défendants 
hâve obtained and are obtaining the goods by inducing others, not 
entitled to sell to them, to make sale to them, whereby the défendants 
14G F.— 13 
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corne into possession by doing the complainant a légal injury, a 
wrong, that makes such possession wrongful. A contract prohibit- 
ing aliénation to a particular class is held to be lawful. It is ad- 
mitted to be lawful. How, then, can the restriction upon aliénation 
become unlawful in a court of equity, and how can a third person be 
heard to déclare it unlawful, when an attempt is made to enjoin one 
from inducing a party to it to violate it? Is it valid at lavv and 
void in equity? If it is valid, it is property, and a court should be au- 
thorized to protect it, as any other property may be protected that 
is menaced by a wrongdoer. The law of the land accords with good 
morals. In Heath v. American Book Co. (C. C.) 97 Fed. 533, the 
défendant knowingly induced the schoolbook boarcl of counties to 
purchase books from him, and discard those of the plaintiff, which 
they by contract were obligated to take. The défendant was held 
liable for damages. Ko fraud or misrepresentation was alleged. The 
learned judge followed Lumley v. Gye, 2 El. & Bl. 216, in which a 
singer was maliciously induced by défendant to break her contract 
with another, and the défendant was held liable for damages. In 
Angle v. Chicago, etc., R., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 
55, the plaintiff was prevented from completing a contract by the 
défendant bribing its officers and inducing by false allégations the 
Législature to withdraw a grant of land, and a bill in equity to reach 
the property held by the défendant and adjudged applicable to the 
payment of plaintiff's damages was sustained. The opinion states 
that "it has been repeatedly held that if one maliciously interfères in 
a contract between two parties, and induces one o-f them to break 
that contract, to the injury of the other, the party injured can main- 
tain an action against the wrongdoer," and in support of this in- 
stances Green v. Button, 2 Cr. Mees. & R. 707; Lumley v. Gve, 2 
El. & Bl. 216 ; Bowen v. Hall, 6 Q. B. D. 333, 337 ; Walker v. Cronin, 
107 Mass. 555 ; Jones v. Stanly, 76 N. C. 355, 356 ; Haskins v. Roy- 
ster, 70 N. C. 601, 16 Ain. Rep. 780, and thereupon the opinion pro- 
ceeds : 

"Under thèse authorities, if the Omaha company had by its wrongful con- 
duet simpiy induced the portage company to break its contract with Angle, it 
'■vould hâve been liable to him for the damage sustained thereby. A fortiori, 
when it not only induces n breach of the contract by the portage company, but 
also di sables it from performance." 

In Moran v. Dunphy, 177 Mass. 485, 59 N. E. 125, 52 L. R. A. 115, 
83 Am. St. Rep. 289, it is said: 

"But in view of the séries of décisions by this court from Walker v. Cronin, 
107 Mass. 555. through Morasse v. Brochu, 151 Mass. 567, 25 N. E. 74, 8 L. R. 
A. 524, 21 Am. St. Rep. 474 ; Tasker v. Stanley, 153 Mass. 148, 20 N. E. 417, 
10 L. R. A. 408; Vegelahn v. Guntner, 167 Mass. 92, 44 N. E. 1077, 35 L. R. 
A. 722. 57 Am. St. Rep. 443 ; Ilartnett v. Plumbers' Supply Association, 169 
Mass. 229, 47 N. E. 1002. .38 L. R. A. 194, and AVeston v. Barnicoat, 175 Mass. 
454, 50 N. E. 019, 49 K R. A. 012, to Plant v. Woods, 170 Mass. 492, 57 N. E. 
3011, 51 L. R. A. 339, 79 Am. St. Rep. 330, we cannot admit a doubt that 
maliciously and without justifiable cause to induce a tbird person to end bis 
employment of the plaintiff, wbether the inducement be false slanders or suc- 
cessful persuasion, is an actionable tort" 
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See, also, Doremus v. Hennessy, 176 111. 608, 52 N. E. 924, 54 N. 
E. 524, 43 L,. R. A. 797, 802, 68 Am. St. Rep. 203. 

In Garst v. Charles, 187 Mass. 144, 72 N. E. 839, it appears that 
the défendant and one Bickford, persons separately engaged in the 
retail drug business, agreed that Bickford should buy of the plaintifï 
a proprietary medicine manufactured by him under a contract, where- 
in he agreed not to sell it at retail at less than a specified price, and 
that subséquent purchasers should obtain and sell it only under such 
agreement. Bickford made the purchase and turned it over to the 
défendant, who advertised and sold it at less than the specified price. 
The opinion, after stating this history, continued: 

"Ail this was in pursuanee of a conspiracy between the défendant and 
Bickford that Bickford should make this contract and break it, to the injury 
of the plaintiff, for the benefit of the défendant. A conspiracy to deprive one 
of the benefit of a contract with another is unlawful. Carew v. Rutherford. 
106 Mass. 1, 8 Am. Rep. 287; Walker v. Cronin, 107 Mass. 555; Veselahn t. 
Guntner, 167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722, 57 Am. St. Rep. 443 ; 
Plant v. Woods, 176 Mass. 492, 57 N. E. 1011, 51 L. R. A. 339, 79 Ara. St. 
Rep. 330. The defendant's arrangement with Bickford that he should break 
the contract was a wrong upon the plaintiff, intended for the defendant's 
advantage. The scheme was fraudulent The purpose of the défendant was 
to induce the plaintiff to part with his property at a comparatively low price 
to a person who was, in fact, a retail druggist, and who represented by his 
words and conduet that he wanted the medicine to sell at retail, and who 
agreed not to sell it at less than the regular retail price, when, in fact. he was 
obtaining it under an arrangement to turn lt over to the défendant at the 
wholesale price, to be sold by him at retail at less than the regular price. The 
défendant was a party to this scheme of fraud. and presumably was the author 
of it. He should be held liable for the wrong. Exchange Telegraph Co. v. 
Central News (1897) 2 Ch. 48; Dodge Co. v. Construction Information Co., 
183 Mass. 62, 66 N. E. 204, 60 L. R. A. 810, 97 Am. St. Rep. 412. In this 
respect the case is very différent from Garst v. Hall & Lyon Co.. 179 Mass. 
588, 61 N. E. 219, 55 L. R. A. 631. See, also, Taddy et al. v. Sterious et al. 
(1903) 1 Ch. 354. The suit is one which calls for relief in equity. The dam- 
ages are of a kind that cannot be accurately computed or easiiy estimated. 
The remedy at law is not complète and adéquate, and an injunction with 
damages for the injury already suffered gives the only proper relief." 

In American Law Book Co. v. Edward Thompson Co. (Sup.) 84 
N. Y. Supp. 225, Justice Bischoff states the facts and his conclusions 
as follows: 

"By preliminary Injunction in an action for injunctive relief the plaintiff 
.ieeks to restrain the défendant from making agreements with subscribers to the 
. plaintiff' s encyclopedia, whereby the défendant uudertakes to indemnify thèse 
subscribers against claims for damages for their breach of contract in declin- 
ing to receive and pay for the plaintiff 's books, and from conducting and 
defraying the expenses of the défense to any action brought against the sub- 
scriber by the plaintiff. The complaint allèges that thèse agreements hâve 
been systematically offered by the défendant to the plaintiff's subscribers for 
the purpose of causing them to subscribe to the defendant's encyclopedia, and 
to repudiate their subscriptions for the work published by the plaintiff; and 
the allégations further disclose the nialring of intentional misrepresentations 
by the défendant to thèse subscribers as to the relative merits of the encyclo- 
pedias for the purpose of inducing the breach of contract. The défendant ad- 
mits the making of the agreements in question, but asserts that the plaintiff 
has no remedy in equity upon the allégations of the complaint; the contention 
being that the plaintiff has his remedy at law for each contract broken, that 
the party to that contract has the right to break it and pay damages, and 
that what the party can do another person may ask him to do without te- 



196 140 FEDEEAL EEl'ORTEU. 

straint by injunction. It is also nrgued that the cases in which an Injunction 
has been granted to prevent tbe solicitation of a breach of contract are found 
to hâve involved only eontracts for Personal services, and that there is no 
précèdent for such an injunction as the plaintiff seeks. If there be no exact 
précèdent for tins injunction, none is needed. The coniplaint avers, and the 
afiidavits support tlie avéraient, that the défendant is engaged in an attempt 
to obtain business which the plaintiff lias secured, having no regard to fair- 
ness of compétition, but with resort to trick and device. Whether tlie sub- 
scribers are in each instance actually led by the defendant's misrepresenta- 
tions to break the particular eontracts is not important, and is net an essential 
avéraient of the coniplaint. Intentional false statements, made with a view to 
obstruct the plaintiff's business and to divert it to tlie défendant, are charged, 
and the solicitation of the subscriber's breach of contract is but a more 
active step in the'same scheme of unfair compétition. The fraudulent intent, 
followed to fruition in the actual induceinent to persons dealing with the 
plaintiff to break their eontracts for the intended beneflt of the défendant, 
and to the intended injury of the plaintiff, is tbe basis of the defendant's 
wrong ; a wrong which our System of remédiai justice recognizes as the sub- 
ject of relief." 

In Dr. Miles Médical Co. v. Goldthwaite (C. C.) 133 Fed. 794, 
the défendant was restrained from interfering with eontracts, similar 
to those now under considération, by inducing their violation by the 
parties thereto, and from selling the medicine as complainant's in 
other than the original packages and at the contract price. In Dr. 
Miles Médical Co. v. Platt, 142 Fed. 606, and two other cases (U. 
S. Cir. Ct. N. D. of 111.), Judge Kohlsaat made a similar holding, as 
did Judge Cochran in Hartman v. Park (U. S. Cir. Ct., E. D. of Kv.) 
145 Fed. 358. 

The case at bar must be carefully distinguished from cases where 
the purchase is from one who has a right to sell to the purchaser. 
Such was Keeler v. Standard Folding Bed Co., 157 U. S. 660, 15 Sup. 
Ct. 738, 39 L,. Ed. 848. Cases must also be differentiated where the 
facts do not even show a contract. Such was Bobbs-Merrill Co. v. 
Straus (C. C.) 139 Fed. 155. In Garst v. Hall & Lyon Co., 179 
Mass. 588, 61 N. E. 219, 55 L. R. A. 631, it is said: 

"It is not averred that the défendant ever made any contract or agreement 
with the plaintiff, or had any dealings with hini. No fraudulent act 'or con- 
duct of the défendant in obtaining the medicine is set out, although the word 
'fraudulently' is used in chnracterizing his acts. This word adds nothing to 
the averments of faet in tlie bili. The statement of the alleged fraud is too 
gênerai to be the foundation of a decree. Nicbols v. Rogers, 139 Mass. 14G, 29 
N. E. 377; Nye v. Storer, 1CS Mass. 53, 46 N. E. 402. The averments of the 
biil in this particular would be entirely satisfled by showing a purchase of the 
medicine by the défendant from a person who bought it of the plaintiff's 
vendee, or from one who bought it of a purchaser from the vendee. The 
agreed statement of facts shows that the défendant obtaincd it in this way : 
The défendant did not buy the medicine of the firin of wbolesalers who re- 
ceived it from tlie plaintiff, and who agreed to sell it subject to the above 
conditions, but bought it of a person who bought either from this firm, or from 
a purchaser from this firm." 

If the défendants in the case at bar stood in a like innocent condi- 
tion, why hâve they not proved the same under their oaths and 
shown that they purchased in good faith and from a person, who so 
far as they had notice, could seil without breach of a contract not to 
sell to them. As already stated, the effort to hide the history of 
their purchase is sufncient évidence of their unlawful participation 
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in the breach of the contract. But the fact of selling the goods thus 
obtained is not the only légal injury by the défendants to the com- 
plainant. They tear the very prescription from the bottles, so that 
the consumer may not know how to use the medicine, whether he 
is using it advantageously or injuriously, and the défendants by re- 
moving ail enumeration of the diseases for which the medicine may 
be used, deprive the purchaser of the complainant's advice and rep- 
résentations in such regard. This seems to be a ruthless proceeding, 
both as regards the consumer and the complainant. The défendants 
urge that the medicine has an élément — alcohol — that is dangerous for 
certain diseases enumerated by the complainant. Plainly, then, the 
medicine should be administered with care. But the défendants send 
broadcast the remedy vvithout limitation as to dose or disease. This 
is a palpable menace to the patient, and to the complainant's business, 
and should be enjoined. Dr. Miles Médical Co. v. Goldthwaite (-C. C.) 
133 Fed. 794; Hartman v. Park (U. S. Cir. Ct, E. D. of Ky.) 145 
Fed. 358. But the défendants, vigorously engaged in selling the medi- 
cine, urge that it is dangerous for certain diseases for which the 
complainant advertises it, and that the complainant, thus inéquitable, 
should not be heard against the défendants, who are using their ample 
opportunities to market this very medicine, so alleged by themselves 
to be dangerous. This is a strange attempt at défense. The claim 
that Dr. Phelps' participation in the discovery of the product is not 
as asserted in the complainant's literature does not prevent défend- 
ants from taking advantage of any famé such alleged connection 
of Dr. Phelps has produced for the remedy. However, it is not 
perceived that the représentations regarding his relation to it are 
necessarily false. The other affirmative défenses raised by the de- 
fendants to shield themselves are not approved. Dr. Miles Médical 
Co. v. Platt, 142 Fed. 606, and other cases (U. S. Cir. Ct., N. D. 
oflll.). 

The complainant is entitled to an order (1) restraining the de- 
fendants, their agents and servants, and ail persons acting in con- 
cert or connivance with them from pnrchasing, directly or indirectly, 
the compound from any person who has entered into the contract 
above stated with the complainant, or from any person who has not 
entered into such contract, where défendants hâve notice or knowl- 
edge of such relation or absence of contractual relation to the com- 
plainant, and restraining the défendants, their agents and servants, and 
ail persons acting in concert and connivance with them from selling 
such compound now or hereafter obtained from any such person or 
persons; (2) in any case where the défendants may become authorized 
to sell the compound, restraining them from doing so, unless the pack- 
age containing it bears ail the directions for using Paine's Celery Com- 
pound, and the précise représentations as to the purposes and diseases 
. for which it may be taken, as shown both on the label and the carton 
containing the bottle. 

The détails of the terms and scope of the injunction will be deter- 
mined more precisely upon the settlement of the order herein. At the 
time of settling the order, ruling on the exceptions to the answer herein 
will be made. 
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IIILLSIDE CHEMICAL CO. v. MUNSON & CO. 

(Circuit Court, D. Connecticut. July 5, 190G. ) 

No. 1,002. 

Tkade-Marks — Suit eor Contributoby I-nïtjngkiient — Waiveb or Claim 
Against PlilNCIl'AL Inekingee. 

Gomplainant broujîbt a suit for infriiigenient of a trade-mark. which 
was settled by stipulation, and a decree entered pstsiblishiiig complain- 
ant's exclusive right to tbe trade-mark from tbat date; but it was stip- 
ulated tbat neither tbe défendant thereiu nor its customers sliould be 
beld llable for past infringenients. Ifekl tbat, hnving tiras waived ail 
claim against tbe principal infringer, a court of equity woulcl not tbere- 
after entertaiu a suit by complainant for eoutributory ini'ringenient 
against one vvbo bad made and furnished to sucb, infringer tbe cartons 
used by it containing tbe infriiiging trade-mark. 

In Equity. Suit for infringement of trade-mark. 

Henry M. Earle, for complainant. 
John K. Beach, for défendant. 

PLATT, District Judge. The essential facts in this case can be 
briefly stated. Plaintiff makes and sells a médical préparation known 
as "Terraline," distinguished by name, label, and manner of putting 
up. Défendant is charged in the bill with selling counterfeit pack- 
ages or cartons containing the trade-mark and other devices and de- 
signs of the plaintiff to others, thereby enabling them to palm 
off upon the public a similar préparation, in fraud of plaintiff 's rights 
and in déception of the public. The défendant makes paper boxes, 
and if it has done any wrong at ail, it has doue it by selling the car- 
tons to others, and thus enabling them to infringe. This is what it 
dicl: In January, 1889, R. K. Helphenstine and James E. McKahan 
entered into business at Washington, D. C, under the name of the 
Terraline Company, and on their letter-heads Helphenstine appears 
as président and McKahan as secretary. Defendant's predecessor 
furnished boxes or cartons for the Terraline to that company, anci 
after 1891, while connected with the National Folding Box & Paper 
Company, continued the sales. In January, 1898, an order was sent 
to the défendant corporation from that company for 100,000 boxes. 
Thèse were made, and 25,000 of them were delivered to the Ter- 
raline Company, the balance remaining in the hands of the défendant. 
The Terraline Company about that time bccame fmancially embar- 
rassed, and made no payments on the order. May 5, 1898, said Hel- 
phenstine assigned his one-half interest in the Terraline Company 
and in the registered trade-mark, "Terraline," to his partner, James 
E. McKahan, which assignment was duly recorded in the Patent 
Office May 9, 1898. The business was then reorganized under the 
name of the Hillside Chemical Company, a West Virginia corpora- 
tion, with its principal place of business at Newburgh, N. Y. (the 
complainant), which acquired whatéver rights McKahan had under 
the assignment. Helphenstine organized the Glyza Chemical Com- 
pany, which was continued at the old Washington stand of the defunct 
Terraline Company. lu July, 1898, the complainant wrote to the 



HILLSIDE CHEMICAL CO. V. MUNSON & CO. 199 

défendant about cartons. Défendant furnished new oncs, and also 
disposed of a large part of the stock on hand of the Terraline Com- 
pany cartons. In October, 1898, and in the spring of 1899, défendant 
sold the balance of the olcl stock of Terraline cartons to said Glyza 
Chemical Company and has never sold any to any other parties. Com- 
plainant brought suit in the Suprême Court of the District of Colum- 
bia against said Glyza Chemical Company for infringement of its 
trade rights in Terraline. A restraining order was obtained against 
the Glyza Company, but was later discharged, and an application 
for preliminary in] miction was twice deniecl, and the litigation at 
last terminated in a so-called "stipulation and decree," filed March 21, 
1901, which sets forth, inter alia, "that the said cause shall not be 
further proceeded with" unless défendants should do something wrong 
thereafter, and "that no claim of any kind shall be made against the 
customers of the défendants, or any of them, because of the purchase 
froin them, or any of them, of any Terraline prior to the date of this 
stipulation," and that a decree shall be entered adjudging that "from 
and after this date" the complainant, the said Hillside Chemical Compa- 
is entitled to the exclusive use of the trade-mark "Terraline," which 
decree was on that day accordingly entered. A sample exhibit of 
the boxes complained of carries on its front thèse words, "Prepared 
only by the Terraline Company, Washington, D. C." The balance 
of the old stock sold to complainant by défendant had the same in- 
scription on its front, but carried on its back the statement that it was 
put out by complainants as successors to the Terraline Company. 

The proofs satisfy me that the défendant was careless, and perhaps 
indiffèrent, in its dealings with the complainant and the Glyza Com- 
pany in 1898 and 1899. If the litigation with the Glyza Company had 
resulted in a complète victory for the complainant, it would hardly do 
for défendant to say, ''You people were fighting about your respective 
rights. I could stand neutral, and furnish you both with ammuni- 
tion to carry on the business end of your warfare." It was défend- 
ants duty to examine into the matter more closely. 

The stipulation and decree in the Washington suit, however. puts 
a différent face upon the matter. Défendant has sold the alleged 
infringing cartons to no party except the Glyza Company. Its wrong, 
then, consists in having furnished in 1898 and 1899 the sinews of war 
to the great infringer. On March 21, 1901, the présent complainant 
forgave the principal wrongdoer ail its sins up to date, and promised 
not to follow up those whom it had made co-sinners by placing in their 
hands the offending bottles and boxes. It would be highly inéquitable 
now to pursue one who had helped the principal sinner in its wrong- 
doing. Technically, and following the very letter of the stipulation 
and decree, it is possible to argue that this is not a case in which 
one of two joint feasors has been released, but when we study the 
matter in the spirit which always animâtes a court of equity we frnd 
that the resuit arrived at is the same. 

This situation is so strongly marked that it seems superfluous to dis- 
cuss whether or not the complainant's hands are clean. 

L,et the bill be dismissed, with costs. 
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IIATCn v. CURTIN. 

(Circuit Court, D. Massachusetts. April 23, 190G.) 

No. 305. 

1. Courts — Jurisdiction of Ciecxjit Coubt — Review of Proceedings or Dis- 

trict Court in Bankriiptcy. 

A Circuit Court of tbe United States is witliout jurisdiction of a suit 
which seeks to review a judguient of a District Court in bankruptcy, to 
reeover money in tbe hands of a trustée in bankruptcy and to enjoin him 
from paying tbe saine out in dividends in obédience to tbe order of tbe 
District Court even tbougb it is alleged tbat sucb judgment was rendered 
coram non judice. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 0.] 

2. Same — Suit Against Trustée. 

Tbe jurisdiction of a Circuit Court of a suit by an adverse claimant of 
property against a trustée in bankruptcy is expressly excluded by Bankr. 
Aet July 1, 1898, c. 541, § 23a, 30 Stat. 552 [(T. S. Comp. St. 1901, p. 3431], 
wbere it would not bave bad jurisdiction if tbe suit bad been against tbe 
bankrupt. 

In Equity. 

Harold Williams, for complainant. 
Robert K. Dickerman, for défendant. 

LOWELL, Circuit Judge. This is a bill in equity brought by the 
trustée under the will of Luther P. Tucker against the trustée in bank- 
ruptcy of Frederick M. and Tracy H. Tucker, a partnership under the 
name of F. M. Tucker & Co. 

The bill sets out a provision in the will of Luther P. Tucker, which 
directs the bankrupts, as his executors, to hold in trust a part of his 
estate, paying the income thereof to Marion E. Tucker, granddattghter 
of Luther, with other provisions to take efïect at her death. It al- 
lèges that the bankrupts acted as Luther's executors, but were never 
appointed trustées under his will; that they set aside, held, and dealt 
with certain spécifie property which was in their hands as executors, 
and assumed to hold the same as trustées for Marion; that they 
wrongfully appropriated a part of the trust property by lending cer- 
tain spécifie stocks and bonds to Frederick; that, to secure this loan, 
Frederick assigned his seat in the stock exchange to both the bank- 
rupts as trustées for Marion; that Tracy, as trustée, demanded from 
Frederick a return of the securities lent as aforesaid; that Frederick 
said he was unable to return them or pay therefor ; that the bank- 
rupts thereupon took the stock exchange seat in payment of the loan, 
whereby the stock exchange seat became the property of the bankrupts 
as trustées for Marion ; that thereafter Frederick and Tracy were ad- 
judicated bankrupts, and the défendant was appointed their trustée in 
bankruptcy; that the défendant filed a pétition before the référée for 
leave to sell the stock exchange seat; that the bankrupts objected to 
the sale ; that the référée ordered the seat to be sold, although, as the 
bill allèges, the stock exchange seat was not in the possession of the 
trustée, but in the possession of the bankrupts holding as trustée for 



HATCH V. CUETIN. 201 

Marion; that the District Court affirmée! the judgment of the référée, 
and the seat was sold; that the bankrupts, assuming to act as trustées 
for Marion, but without authority to act on lier behalf, thereafter filed 
a pétition before the référée, asking for an accounting to détermine 
the rights of Marion in the stock exchange seat; that, upon this pé- 
tition, the référée decided that neither Marion, nor Frederick and 
Tracy as trustées, had any right in the seat, which judgment was af- 
firmed by the District Court; that Marion was not represented at any 
of the proceedings aforesaid; that thereafter the Suprême Court of 
Massachusetts appointed the complainant trustée for Marion under 
the will of Luther; that the complainant, as such trustée, filed a pé- 
tition in the District Court for leave to intervene in order to contest 
the jurisdiction of the District Court as to the pétition for an account- 
ing ; that his pétition to intervene was denied ; that the référée ordered 
a dividend upon the bankrupt estate; that the complainant believes 
that there are not funds in the defendant's hands outside the proceeds 
of the stock exchange seat sufHcient to pay the dividend; that the de- 
fendant now holds the proceeds of the stock exchange seat intend- 
ing to use them for the payment of the dividend; wherefore the bill 
prays that the défendant may account to the complainant for the pro- 
ceeds of the seat, and that he may be enjoined from paying out any 
of the proceeds in dividends, or from seeking any order declaring 
a dividend payable out of the said proceeds. The défendant has 
moved to dismiss the bill for want of jurisdiction. 

In efïect, the bill seeks to review a judgment of the District Court, 
alleging that it was rendered coram non judice. The review sought 
is to be effectuated by taking property from an officer of that court, a 
trustée in bankruptcy, and by enjoining him from obeying the order 
of that court issued in due form. 

If the District Court exceeds its jurisdiction in bankruptcy, its ac- 
tion may be controlled by the Suprême Court on appeal, or by the 
Circuit Court of Appeals through its authority "to revise in matter of 
law the proceedings of the several inferior courts of bankruptcy 
within their [its] jurisdiction." The Circuit Court is without juris- 
diction to review the proceedings of other fédéral courts like those 
of bankruptcy and admiralty, even if thèse proceedings are alleged 
to be coram non judice. No such jurisdiction is given to this court 
by statute, and jurisdiction is expressly excluded in a case like this 
by clause "a" of section 23 of the bankrupt act, which reads as follows: 

"The United States circuit courts sliall hâve jui'isdïetion of ail controversies 
at law and in equity, as disiïnsaiished from proceedings in bankruptcy, be- 
tween trustées as sueli and adverse claimants eoncerning the property acquired 
or claimed by the trustées, in the saine manner and to the same extent only as 
though bankruptcy proceedings liad not been instituted and such controversies 
had been between the bankrupts and such adverse claimants." Act July 1, 
1898, c. 541, 30 Stat. 552 LU. S. Comp. St. 3901, p. 343 1J. 

For the history of this section, see In re Hammond (D. C.) 98 
Fed. 845, 848. The complainant could not hâve sued the bankrupt 
in this court to recover the stock exchange seat or its proceeds. Fur- 
thermore, even a state court, which has gênerai jurisdiction of suits 
to recover property, cannot take property from the possession of a 



2.02 14(J FEDERAL REPORTER. 

rourt of bankniptcv. White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 
1007, 44 h. Ed. 1183; In re Spitzer, 130 Fed. 879, 66 C. C. A. 35; 
Treat v. Wooden (C. C.) 138 Fed. 934. 

As this court is witliout jurisdiction, the bill will be dismissed, 
without costs. 



UNITED STATES v. IIART. 

(District Court, N. D. Illinois, B. D.) 

No. 3,076. 

Armt and Navy— Offenses— -Pledging Clotijing and Accouterments of Sol- 

DIEES. 

The seventeenth article of war (Act July 27, 1S92, c. 272, § 1, 27 Stat. 
277 [U. S. Coinp. St. 1901, p. 947]), provides that any soldier wiio sells. or 
through neglect loses or spoils, his horse, arms clothing, or accouterments 
shall be punished as a court-martial shall adjudge. Rev. St. § 3748 [U. S. 
Comp. St. 1901, p. 2527], déclares that clothes, arms, military outfits, and 
accouterments furnished by the United States to any soldier shall not be 
sold, bartered, exchanged, pledged. loaned, or given away, and that no 
person not a soldier or duly authorized officer of the United States who 
has possession of any such clothes, etc., shall hâve any right, title, or 
interest therein, but the same may be seized and taken wherever found. 
Held, that clothing issued to soldiers while in the military service re- 
mained the property of the United States, within section 5438 [U. S Comp. 
St. 1901, p. 3074], providing that every person who knowingly purchases 
or receives in pledge from any soldier any clothes, equipment, or other 
public property, which the person selling or pledging the same has no 
right to sell, shall be imprisoned, etc. 

C. B. Morrison, U. S. Atty. 
Thomas E. Milchrist, for défendant. 

BETHEA, District Judge. This is an indictment for violation of 
the provisions of section 5438, Rev. St. [U. S. Comp. St. 1901, p. 
3674]. The part of the section under which the indictment is drawn 
is as follows : 

"* * * Every person who knowingly purchases or receives in pledge for 
any obligation or indebtedness from any soldier, officer, sailor, or other person 
called into or employed in the military or naval service any arms, equipments, 
ammunïtion, clothes, military stores, or other public property, such soldier, 
sailor, officer, or other person not having the lawful right to pledge or sell the 
same, every person so offending in any of the matters set forth in this section 
shall be imprisoned at hard labor for not less than one nor more than five 
years, or fined not less than one thousand nor more than five thousand 
dollars." 

It appears that Edward Hart, the défendant, on a number of différ- 
ent occasions at his place of business in Highwood, 111., purchased and 
received in pledge from soldiers employed in the military service of the 
United States at Ft. Sheridan certain articles of clothing, consisting of 
fur caps, fur gauntlets, capes, and coats, which articles had been pre- 
viously issued to them as soldiers by the United States. On motion to 
take from the jury, the question arose as to whether certain articles 
of clothing, nameïy, caps, gloves, shoes, and coats, which had been 
issued to soldiers in the service of the United States, and by them sold 
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and pledged to the défendant, are public property, under section 5438 
of the Revised Statutes. Clothing is issued to soldiers by the United 
States for use by them in the capacity of soldiers. The government 
détermines the character, quality, and quantity of clothing to be issued 
to the soldiers, and when the clothing is issued, although it is charged 
against the soldiers on their clothing account, they receive but a quali- 
fied interest therein. The seventeenth article of war (Act July 27, 
1892, c. 272, § 1, 27 Stat. 277 [U. S. Comp. St. 1901, p. 947]) pro- 
vides that any soldier who sells, or through neglect loses or spoils, his 
horse, arms, clothing, or accoutennents shall be punished as a court- 
martial may adjudge. Section 3748 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 2527] provides that clothes, arms, military outfïts, 
and accouterments furnished by the United States to any soldier shall 
not be sold, bartered, exchanged, pledged, loaned, or given away, and 
that no person not a soldier, or duly authorized officer of the United 
States, who has possession of any such clothes, arms, military outfïts, or 
accouterments, so furnished, shall hâve any right, title, or interest there- 
in, but the same may be seized and taken wherever found. Thèse sec- 
tions of the Revised Statutes indicate that the title to clothing issued to 
soldiers remains in the United States ; therefore, I hold that in this case 
the articles of clothing which were issued to the soldiers at Ft. Sheridan 
while they were employed in the military service of the United States 
were public property, under section 5438. Motion to take from the 
jury overruled. 

Jury instructed to return verdict of guilty. 



BRINCKERHOFF v. IIOLLAND TRUST CO. et al. 

(Circuit Court, S. D. New York. April 18, 1906.) 

Equity — Parties — Intervention. 

Where a petitioner for leave to intervene allèges rights in the subjeet- 
matter of the suit which make him a proper party, and his intervention 
will not préjudice the rights of other parties, but rather tend to facilitate 
the final détermination of the rights of ail of the parties, his pétition will 
be granted, and the court will not undertake on such preliminary applica- 
tion to décide questions of right which may be doubtful. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§275- 
279.] 

On Pétition for L,eavë to Intervene. 

Geo. H. Yeomans and Arthur H. Masten, for the motion. 
L. Laflin Kellogg and Duncan & Duncan, opposed. 

COXE, Circuit Judge. The petitioner, R. B. Roosevelt moves to 
intervene in this action and asks permission to file his pétition as a 
cross-bill. Upon the argument, and in the briefs subsequently sub- 
mitted, the discussion has taken an exceedingly wide range including 
many of the questions which must be determined at the trial of the 
suit. It is unnecessary to décide thèse questions upon this motion 
and it might be prejudicial to the rights of the parties to do so. The 
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petitioner asks sîmply that he may be permitted to submit his conten- 
tions to the court and I do not see how the interests of the other parties 
will be jeoparded by allowing him to do so. That he is a necessary 
party is not apparent but that he is a proper party is sunîciently clear. 
With the petitioner on the record ail the interested parties are before 
the court and a decree can be entered determinative of the entire con- 
troversy. It is for the interest of ail concerned that the questions 
still in dispute between the parties shall be decided in the pending suit: 
to commence a new suit will only protract litigation and increase ex- 
pense. 

It is undoubtedly true as a gênerai proposition that there can be 
no contribution between joint tort feasors, but this is a question which 
should be determined on pleadings and proofs and not upon a motion 
of this character. The petitioner asks to be subrogated to the rights 
of the complainant : this also is a question which should not be decided 
in limine, but is for the trial court to détermine. So far as this motion- 
is concerned, the question is a simple one. If the pétition".- lias any 
rights in the premises they should be determined in the pending liti- 
gation and I am of the opinion that the court should not décide at this 
stage that he has no such rights. 

The motion is granted. 



NEW YORK HERALD CO. v. STAR CO.* 

(Circuit Court, S. D. New York. March 26, 1906.) 

Teade-Marks and Trade-Names— Title of Publication. 

Complainant held entitled to protection in the trade-rnark "Rnste' - 
Brown" as the titie of a comlc section of a newspaper it beiug shown 
that it was the first to use the title. and that it was so used exclusively 
by complainant and its licensees for such length of Unie as to givo H a 
proprietary right therein. 

In Equity. On motion for preliminary injunction. 

W. A. Megrath, for complainant., 
Herbert Knight, for défendant. 

LACOMBE, Circuit Judge. This is a suit soldy to rcstrain în- 
fringement of a trade-mark; no question as to copyright or as to unfair 
compétition is presented. The trade-mark which complainant claims 
to own is the words "Buster Brown" as a title or heading for a comic 
section of a newspaper. No claim is made as to any particular style 
of illustration, only to thèse words used in this connection. 

It is not disputed, it could not be seriously disputed under the au- 
thorities, that the title of a publication may become a trade-mark. 
Who was the first person to invent the name or to suggest its use 
in some other connection is not material, the question is "who first 
used it as the title of a comic section of a newspaper?" That the 
complainant was the first so to use it is most clearly and positively 
shown by the afïidavits. The suggestion that neither complainant nor 
défendant uses it as the title of a comic section; that the real titles 
of the pages referred to are respectively "New York Herald Comic 
Section" and "Comic Section of the New York American and Journal" 

•>Affirmed by Circuit Court of Arroeals. 146 Fed. 1023. 
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is unpersuasive. A comic section may consist of a single page as 
well as of four pages; it may be a subsection of a larger section also 
comic, but it is none the less a "section." Both papers, the Herald 
for several years, and the défendant recently, hâve published each a 
page in their Sunday éditions containing comic pictures and entitled 
"Buster Brown." Whether or not the original draughtsman of the 
so-called "Buster Brown" pictures was in the employ of the Herald is 
immaterial ; concededly it bought them from him, paid for them, pub- 
lished them (whether with or without retouching, coloring, etc., is 
immaterial) and headed the page on which they were published with 
the words "Buster Brown." Nor is there anything in the suggestion 
that plaintiff has abandoned the trade-mark because for a few Sundays 
it printed the pictures, and their title on the fourth page instead of the 
first page of the colored comic section. 

It appears that certain other newspapers hâve used the words as 
a title for comic sections in their Sunday éditions, but in every in- 
stance this was with the consent of complainant and upon paying it 
for the privilège. What proceedings hâve been taken or are now 
pending touching registration of the trade-mark are not important; 
complainant has shown title to the trade-mark, irrespective of the 
statute. Injunction pendente lite may issue restraining the use of the 
trade-mark, either in the newspaper or in advertising matter, which 
may indicate or imply that défendant is about to publish a "Buster 
Brown" comic section. This relief extends only .to the words "Buster 
Brown"; Mr. Outcalt, or any'one else whom the défendant may choose 
to employ, is entirely free to design, draw, color, and publish comic 
pictures of the same kind as those to which plaintiff has prefixed that 
title, provided only that they do not so closely imitate pictures already 
published and copyrighted as to be an infringement thereof. 



OUTCALT et al. v. NEW YORK HERALD. 

(Circuit Court, S. D. New York. March 26, 1900.) 

Teade-Marks and Teade-Names — Uxfaib Compétition — Imitation or Pic- 
tubes. 

An artist has no such common-law right in pictures drawn by him and 
soicl to anotber, who published and copyrighted the same, as to render 
it unfair compétition in trade for the latter to afterward publish other 
pictures depicting différent scènes merely because they contain char- 
acters in imitation of those in the earlier ones. 

[Ed. Note. — TJnfair compétition, see notes to Scheuer v. Muller, 20 
C C A. 165; Lare v. Harper & Bros., 30 C. C. A. 376.] 

In Equity. On motion for preliminary injunction. Complainant seeks 
pendente lite to enjoin défendant from further manufacturing and sell- 
ing comic sections of newspapers, containing pictures in imitation of 
those produced by complainant and employing in connection therewith 
a title ("Buster Brown") associated with said pictures. 

Herbert Knight, for the motion. 
W. A. Megrath, opposed. 
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LACOMBE, Circuit Judge. So far as the use of the title 
"Buster Brown" is concernée! the controversy is disposed of by the 
opinion filed to-day in the countersuit of N. Y. Herald v. Star Com- 
pany, 146 Fed. 204. The pictures which complainant for several years 
drew and sold to the Herald were by it colored, copyrighted and pub- 
lished. There is no contention that any subséquent picture is such an 
imitation of art earlier one as to constitute piracy; if it were the défend- 
ant in this suit as owner of the copyright would be the person entitled 
to complain. The contention of complainant is that it is unfair compé- 
tition in trade for any one else to draw and ofïer for sale any other 
pictures in which, although the scènes and incidents are différent, some 
of the characters are imitations of those which appeared in the earlier 
pictures which complainant sold to défendant. In other words that dé- 
ponent, although he never copyrighted them and did not acquire any 
right to the title in connection with newspaper publication, has, never- 
theless, some common-law title to individual figures therein displayed, 
which he can maintain to the exclusion of others, who depict them in 
other scènes and situations. It is sufficient to say that no authority is 
cited supporting this proposition, which seems entirely novel and does 
not commend itself as sound. 

The motion is denied. 



CANADIAN PAC. RY. CO. v. WENHAM. 

(Circuit Court, S. D. New York. February 21, 1906.) 

Courts— Jurisdiction of Fédéral Court— Motion to Quash Service. 

A motion to set aside the service in a fédéral court, on the ground that 
défendant is not an inhabitant of the district where the question of in- 
tention appears to be involved, will not be determined alone on the ex 
parte affidavit of défendant, nor will it be passed for détermination of 
the question on plea or answer where défendant is under arrest ; but 
the issue will be referred to a inaster, to take such testimony thereon as 
may be offered by either party, subject to the right of cross-examination. 

On Motion to Set Aside Service of Summons. 
See 146 Fed. 207. 

John J. Lordan, for the motion. 
Chas. A. Hess, opposed. 

LACOMBE, Circuit Judge. The memoranda of authorities filed by 
both sides are not particularly helpful. The word used in the clause of 
the statute is not "domiciled," nor "citizen," nor "résident," but "in- 
habitant." It would seem that the act of 1887 has been in force so long 
that there must be some décisions construing that word when applied 
to an individual not a corporation. If it be the équivalent of "domi- 
ciled," the intent of the party is a highly important élément. But it 
would be unfair to the complainant to accept as conclusive the sworn 
ex parte statement of défendant as to his intent, untested by the cross- 
examination to which he would be subjected if the question were being 
determined under a plea to the jurisdiction. This court has frequently, 
where proved facts seemed inconsistent with such a statement, declined 
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to détermine the question on ex parte affidavits, leaving it to be decided 
under plea, or upon issue raised by the answer. Such a course in this 
case would be grossly unfair to défendant, who is held upon order of 
arrest under bail so high that it may be difficult for him to procure it. 
It is therefore referred to John A. Shields, one of the masters of this 
court, who is selected because his office is in the same building as that 
of the marshal, to take testimony and report the same to the court. 
The marshal may produce the défendant, if he désire to be examined on 
this question, and he may in that event, after making such statement 
as he may be advised, be cross-examined thereon. Of course the cross- 
examination must be directed solely to the facts bearing upon his al- 
leged "inhabitancy" of this district. Either side may produce such other 
witnesses as counsel may choose, who will be examined and cross-ex- 
amined. Either side may also file any additional affidavits, in case it 
may be found inconvénient to produce the witness, but in weighing such 
ex parte statements the court will give proper considération to the cir- 
cumstances that the affiants hâve not been tested by cross-examination. 
The taking of testimony must be expeditious, and when complète the 
court will then be sufnciently advised to make a décision, as it would 
were the questions presented on a plea. By that time counsel will no 
doubt;be able to submit the cases bearing on the particular clause 
of the statute. 



CANADIAN TAC. RY. CO. v. WENITAM. 
(Circuit Court, S. D. New York. March 21, 1900.) 

1. Domicile, Change of — Intent. 

Though the question whether a person, who luis removed himself 
from one district to iinother, lias thereby heeome an inhabitant or rési- 
dent of the district where he is living and doing business when served 
with process is to be determined principally by his iutent, bis own 
déclaration as to bis intent, especially when made after he lias become 
appréciative of the conséquences of a change of domicile are not con- 
trolling. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Domicile, §§ 
9-11, 15, 22.] 

2. Same. 

When défendant left Chicago a suit against him was being tried, the re- 
suit of which he must hâve understood would be adverse, and which 
was of such a character that exécution under the judgment would run 
against his person and resuit in his imprisonment. Ile came to New- 
York, entered into business, took a lease of an office for a year and 
a half, and of apartments for nine months. Though lie left his wifo 
and child in Chicago, he had for several years, whenever absent from 
Chicago, traveled with his mi-stress. Since the entry of the Illinois 
decree against him he had been in Chicago but a single day, a Sunday. 
Held, that défendant had become a résident of the New York district, 
and could be sued therein. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Domicile, §§ 
9-11, 15, 22.] 

Action upon a judgment in favor of plaintif? against défendant in 
United States Circuit Court, Northern District of Illinois, for moneys 
fraudulently converted. Motion to set aside service of the summons 
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and to dismîss this action, brought by an alien, on the ground that 
défendant is not an inhabitant of this district. 
See 146 Fed. 206. 

John J. Lordan, for the motion. 

Charles A. Hess and Jérôme Sayles Hess, opposed. 

LACOMBE, Circuit Judge. Undoubtedly the question whether a 
person, vvho lias removed himself from one district to another, has 
thereby become an inhabitant or résident of the district where he 
is living and doing business when served with process is to be de- 
termined principally by his intent. His own déclaration as to his in- 
tent, however, especially when made after he has become apprécia- 
tive of the conséquences of a change of domicile, are not controlling. 
In the case at bar, in view of the defendant's admissions as to his 
past conduct, his déclarations as to anything hâve little probative 
value. His intentions are to be deduced from his acts and from a 
considération of the circumstances under which he acted. 

When he left Chicago and came to New York a suit against him 
was being tried, the resuit of which he must hâve understood would 
be adverse, and which was of such a character that exécution under 
the judgment would run against his person and resuit in his im- 
prisonment. He came hère, entered into business, took a lease 
of an office for a year and a half, and of apartments for nine months. 
He left his wife and child in Chicago, but that circumstance, usually 
important, is not especially persuasive because it appears that 
for several years, whenever absent from Chicago, he has traveled 
in this country and abroad with his mistress, introducing her as 
his wife, socially as well as to the hôtels or tradespeople, from 
whom they hâve obtained lodging and food. No doubt, when 
he came he intended and hoped (and still does so) to return to 
Chicago. But as was said in Pacific Mutual Life Co. v. Tompkins, 
101 Fed. 539, 41 C. C. A. 488, "the consummation of that hope and 
intent depended upon circumstances beyond his control ; the hap- 
pening of some fortunate event giving him opportunity to return." 
He appréciâtes the situation. Since the entry of the Illinois decree 
against him in December last he has been in Chicago but a single 
day, January 7th, a Sunday, when he was immune from arrest under 
civil process. Unless he may be fortunate enough to effect some 
compromise, he has no intention of residing in that city for many 
years to corne, certainly not while he is liable to arrest in satisfac- 
tion of the judgment. His acts show that until that time cornes, 
if it ever corne, he has elected out of the territorial limits of the 
United States this particular district in which to live and conduct 
his business; and it would seem that within the meaning of the act. 
of 1887 he has become an inhabitant of this district. 

The motion is denied. 
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BURK v. JOHNSON et al. 

(Circuit Court of Appeals, Eiglith Circuit. April 24, 1900.) 

No. 2,308. 

1. Cancellation of Instruments— -Fraud— Mutual Mistake. 

Wliere a bill to rescind a contract assiguing territory for the promotion 
of burial associations under copyrighted by-laws was based on alleged fais© 
and fraudulent représentations by défendant, the bill could not be sus- 
tained by proof of mutual mistake. 

[Ed. Note. — For cases in point, see vol. 8 : Cent. Dig. Cancellation of 
Instruments, § 90.] 

2. Same — Evidence. 

In a suit to rescind a contract assignin.g" rights within certain territory 
under a copyright of articles of association and by-laws for the organi- 
zations of mutual burial associations and to cancel notes and mortgage 
given tlierefor, évidence held insuffieient to sustain a flnding that défend- 
ant represented that the copyright coni'erred on any purchaser tbe exclu- 
sive right to organize and operate under the plan disclosed, and that no 
organization using any of the features of such copyrighted plan would or 
could be operated without obtalning from défendant the right to do so, 
and that persons so operating vvere not subject to insurance laws of the 
severcl states. 

3. Copyrights — Effect — Kiqhts Obtained. 

The copyright of a pamphlet containing articles of association and by- 
laws of a mutual burial association did not protect the System, considered 
merely as a System, so as to confer on the person ownlng the copyright 
or bis transférées the exclusive right to organize associations under the 
plan described. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 
37.] 

4. Contracts — Rescission — Misuepresentations — Question of Law. 

Where défendant assigned the right to organize mutual burial associa- 
tions according to a copyrighted plan throughout several states to com- 
plainants for the full term of the copyright, together with ail defendant's 
right, title, and interest thereto within the states named, secured to de- 
fendant by such copyright, any opinions expressed by défendant con- 
cerning what his rights were under such copyright, in the absence of a 
misunderstanding of the facts or bad faith, constituted a mère matter of 
mistake of law, which was insuffieient to authorize a cancellation of the 
contract. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 427, 
1160.] 

5. Same. 

Where complainants purchased from défendant, who was an ignorant 
man, the right to use defendant's copyrighted plan for the establishment 
of mutual burial associations in several states on defendant's alleged 
misrepresentations concerning his rights under his copyright, and that the 
plan was not subject to supervision by state insurance departments, 
and when the matter remained in escrow for two months before the 
transaction was completed, and complainants had ample time to ascertain 
their rights under the contract, if they failed to do so, they were not 
thereafter entitled to demand a rescission because of such misrepre- 
sentations. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 
425, 1100-1164.] 
146 F.— 14 
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(i. Samk — Ratification. 

Where coniplainants, having purchased. an assignment of the right to 
organize and opéra te mutual burial associations under a copyrighted plan 
in June, 1002, diseovered the falsity of certain alleged représentations of 
tlie seller coneeruing eomplainaiits' rights under the contract within a 
moiitli after tlie contract was ma de, but continued, notwithstanding, to oper- 
ate limier tlie contract, and made no deniand for rescission until suit was 
brouglit to cancel tlie contract more than a year thereafter, the fraud, if 
any existed, was waived. 

TEd. Note. — For cases in point, see vol. 11, Cent. Dig. Contracta, §§ 
446, 1181, 1183.] 

7. DEKDS — BLAK KS COMPLETIOK. 

Where the nnme of the grantee in a deed executed, acknowledged, and 
deposited in escrow was left blank at tlie request of the vendee, the 
fact tliat lie thereafter fjlled the blank witli his own name and recordcd 
the deed did not invalidate it. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Deeds, § 04.] 

8. Same — Pahol Autiioiuty. 

Under Gen. St. Kan. 1901, § 1195, providing that a deed to real estate 
situated in that state need not be under seal, paroi autliority. express 
or iraplied, was suffieient to authorize a vendee to fill his own name in a 
blank left for that purpose in a deed to land located in that state. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

Tins was a suit in equity brouglit by the appellees against the appellant, 
Burk, for the reseissiou of a contract and cancel lation of certain instruments 
made in its exécution. Burk was the owner of a copyright on a pamphlet 
known as "Articles of Association and By-Daws of Harrison Mutual Burial As- 
sociation." The object of an association formed by the adoption of such articles 
and by-laws was to provide a plan, by mutual and periodical assessments of 
îijcmbers, whereby funeral expenses of each should be seeured. The bill 
charges that Burk induced coniplainants, W. A. Johnson and Beach, who were 
copnrtners under the name of Johnson, Beach & Co., to purchase from him the 
riglit to use the copyright throughout certain specified states by false and 
fraudulent représentations made by him, to the effect that the copyright con- 
ferred upon any purchaser the exclusive right to organize and operate under 
the plan disclosed by it; that no organisation using any of the features of the 
copyrighted plan would or could be operated without obtaining from him the 
right to do so ; that persons organizing and operating under his copyrighted 
articles would not be under the supervision of insurance commissioners of any 
of the states coiistituting the territory about which he was negotiating with 
coniplainants; and that he would protect them in the exclusive and unem- 
barrassed use of the copyrighted plan in that territory; and further charges 
that, led on by such false représentations, and relying upon their truth, coni- 
plainants took an assigiiment from Burk in the following words : 

"To Ali Whom it May Concern : Whereas, I, A. F. Burk, of Harrison, 
Ohio, did obtain a copyright from the United States for the Harrison Mutual 
Burial Association, and the eertificate of said copyright was dated December 
18th, 1809, now this deed wituesseth that for a valuable cousideration, viz., 
teu thousand dollars to me in hand paid, the receipt whereof is hereby acknowl- 
edged, I hâve assigned, sold, and set over, and by thèse présents do assign, 
sell, and set over, uuto Johnson, Beach <& Co., of Wiehita. Kan., ail the right, 
title, and interest for and within the following states : Wisconsin, Minnesota, 
North Dakota, South Dakota, Montana, Idaho, Washington. Oregon, and 
California, in the said Harrison Mutual Burial Association, as seeured to 
me by said copyright, the same to be held and en.ioyed by the said John- 
son, Beach & Co. for his own sole use and behoof, and for the sole use and 
behoof of his légal représentatives, to the full end of the terni for which 
said copyright was issued, for and within the limits of the above-described 
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territory only, as fully and entirely as the same would bave been held and 
enjoyed by me bad this assignaient and sale not been made. 

"In testimony whereof, I bave bereunto set my hand and afflxed iny seal 
tbis fourtb day of June, 1902. 

"[Signed] A. F. Burk. [Seal.]" 

ïhe bill further charges tbat, In considération of the assignaient, com- 
plainants executed and delivered to Burk tbeir five promissory notes, maturing 
from time to time during tbe following year, and also a deed convey ing to 
him title to a valuable lot of ground in Wichita, Kan. ; tbat Burk bad no 
right to convey to complainants, and did not convey to tbein, any exclusive 
use of the copyrigbted plan; that other associations operating on a similar 
plan were at the time in opération ; and that the opération under the plan 
was not free from the supervision of the insurance commissioners in the 
territory acquired by complainants. After issue joined and hearing bad a 
decree was rendered in the Circuit Court canceling the notes and deed, antl 
forever enjoining and restraining Burk from asserting any claim tbereunder. 
From that decree be appeals. 

Dudley P. Wayne and Sherman T. McPherson, for appellant. 
W. E. Stanley and Earl Blake (R. R. Vermilion, Earle W. Evans, 
and W. A. Ayres, on the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The gravamen of the bill is the alleged false and fraudulent rep- 
résentations of défendant, and the decree must be sustained, if at ail, 
upon proof of the spécifie and definite fraud alleged in the bill. "The 
rule that the court will only grant such relief as the plaintiff is en- 
titled to upon the case made by the bill is most strictly enforced in 
those cases where plaintiff relies upon fraud. Accordingly, it has 
been laid down that where the plaintiff has rested his case in the 
bill upon imputations of direct personal misrepresentation and fraud, 
he cannot be permitted to support it upon any other ground." Dan- 
iell's Ch. PI. & Pr. vol. 1, *page 380; Eyre v. Porter, 15 How. 41, 
56, 14 E. Ed. 592; Putnam v. Day, 22 Wall. 60, 66, 22 L. Ed. 764; 
Hendryx v. Perkins, 52 C. C. A. 435, 114 Fed. 801. Attention is 
called to the foregoing rule because of a claim that the decree below 
might be supported on proof of a mutual mistake. We do not wish 
to be understood as intimating that the proof shows such a mistake, 
but the rule is alluded to for the purpose of sharply defming the is- 
sue before us. The questions arising on this appeal will be stated as 
the opinion progresses. 

Did défendant make the false and fraudulent représentations as 
averred, with the actual fraudulent intent and purpose charged in the 
bill? The proof discloses that complainants had observed the success 
of one Gill, who had acquired an assignment of defendant's copyright 
for use in Wichita county, Kan., where he had organized an associa- 
tion of over 8,000 members, had heard of the Burk plan and its ad- 
vantages through Gill and one Larimer, who was Burk's agent for 
disposing of territory in the state of Kansas, and had become exceed- 
ingly anxious to acquire territorial rights themselves. From April 
12 to June 1, 1902, urgent letters were written by Johnson to Burk. 
advising the latter that he and his associate had concluded to make a 
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deal with him, and, as they wanted to secure large territory, urged 
Burk to corne to Wichita. Burk at this time was much occupied in 
handling his copyright and organizing associations under it. He had, 
before negotiating with Johnson, made between 8,000 and 9,000 sales 
oi territory throughout the United States, and had made them ail by 
assigning his copyright for use within the territory sold, substantially 
as done by him in this case. Burk finally, on June 4th, was persuaded 
to go to Wichita to meet Johnson. The parties differ concerning the 
negotiations which followed. Burk says he expected to hâve to ex- 
plain his proposition, and, as he began to do so, Johnson told him he 
had seen Gill and Larimer, and knew the whole thing, and ail he 
wanted to know was the price and conditions on which he could get 
the desired territory; that they quickly agreed upon the territory, and 
the price of $9,000; $2,000 to be paid in notes of complainants, ma- 
turing from time to time within the following year, and the balance 
($7,000) to be paid by conveying a house and lot in Wichita owned 
by Johnson. The assignment of the copyright, which was made in 
the form Burk had always employed, and which was written or filled 
in by Beach, the notes and the deed were ail executed and left in 
escrow with the président of the Fourth . National Bank, to be ex- 
changed when Johnson should hâve paid a note of about $1.00.0, 
secured by mortgage on the lot. Subsequently, deliveries of thèse 
notes, assignment, and deed were ail made according to the terms of 
the escrow. 
Johnson, the main witness for complainants, testifies as follows: 

"That upon learning that Burk was at the hôte}, we went up to his 
room, and said to Burk : 'Now I hâve got just a few questions to ask you. 
I am very busy. What hâve you got, and how can you protect us in this 
proposition?' " 

That the following colloquy then occurred between him and Burk. 
The latter said: 

" 'I hâve got my plan so thorouglily covered with copyrights that I hâve 
absolute protection, and can protect you absolutely against ail corners and 
goers. * * * I can absolutely protect you from any one collecting money 
in a burial association by assessment' I told him if he had some proposi- 
tion to offer us that would give the men we sold to absolute protection, so 
that no one else could infringe or start a plan similar to it, that we could 
deal ; otherwise it would not be any use to say a word. * * * He said : 
'I hâve had that idea copyrighted, and I am protected for seventeen years 
from the date I am copyrighted.' " 

Johnson testifies that thèse conversations were both before and after 
the exécution of the assignment; that Burk had with him his cer- 
tificate of copyright, and in course of the negotiation exhibited the 
same to complainants, and also exhibited the constitution and by-laws 
copyrighted, and made a good many explanations concerning them. 

Mr. Beach, the other complainant, gives his account of the nego- 
tiations as follows : 

"I said * * * that there were two propositions that I wanted to thor- 
oughly understand. One was, was it strictly a legitimate proposition? And 
the other was, was he abie to protect us by copyright in the proposition?" 
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He testifies that Burk answered in the affirmative, and further 
stated that the plan did not conflict vvith the insurance laws of any 
of the states. Burk flatly dénies the testimony of both Johnson and 
Beach. 

From this kind of testimony, in the light of many other incontro- 
vertible facts, we are unable to find that Burk made the représenta- 
tions ascribed to him by complainants in any such sensé as is clairned 
by them, or in any sensé that afforded complainants any ground for 
reliance upon them in the deal they were engaged in making. 

Complainants, after the transaction was closed and after they had 
entered upon the business contemplated by it, wrote some letters 
which are in évidence. In those letters they referred to the existence 
of similar associations which they found they had to compete with, 
and referred to the fact that they were required to conform to the 
insurance laws of the state of Minnesota before commencing business 
there. If the représentations Clairned to hâve been made by Burk 
had been made, and if complainants had been induced by them to 
make the negotiation in question, nothing would hâve been more 
natural than an immédiate and vigorous protest upon first ascertain- 
ing that the représentations were untrue; but, as will be later seen, 
there were no such protests. Moreover, complainants seem, accord- 
ing to their own testimony, to hâve been fully advised as to the nature 
and character of the business from conversations with Larimer and 
Gill, who had been successfully operating the same kind of a business 
in the state of Kansas, and particularly in the county of Wichita 
They seem, from the correspondance anterior to Burk's going to 
Wichita, to hâve made up their minds to go into the business provided 
they could get territory from Burk. Their anxiety to secure this 
territory was great and Burk's disposition indiffèrent. Ail thèse 
things harmonize better with Burk's theory than with complainants'. 
We hâve no doubt that Burk, like many successful business men, 
éxaggerated the merit of the gênerai scheme of his business. He had 
organized many associations under his copyrighted articles, and had 
made a great success of them. He would naturally boast of his suc- 
cess. . Whatever may hâve been his représentations, we hesitate to 
believe, from ail the facts and circumstances attending this case, that 
he deliberately, fraudulently, and deceitfully undertook to assure 
complainants that his copyright, for the partial assignment of which 
he was then negotiating, would secure to them the exclusive use of the 
plan of opération suggested by it. His copyright conferre*! upon 
him no such exclusive right. Baker v. Selden, 101 U. S. 99, 25 L. 
Ed. 841; Griggs v. Perrin (C. C.) 49 Fed. 15. This he and com- 
plainants were both presumed to know, and any représentation to the 
contrary or reliance upon it would be unreasonable and improbable. 

But, in déférence to the contrary contention, we are led to some 
other considérations. The représentations relied on in the bill relate 
to the scope and effect of the copyright, or, rather, to what advantages 
or immunities the law conferred upon its owner. Bearing in mind 
that during the negotiations in question the narties had before them, 
free to the observation and inspection of ail, the certificate of copyright 
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and the printed copy of the constitution and by-laws copyrighted, and 
bearing in mind, also, that Beach, one of the complainants, drafted 
the assignment for Burk to exécute, and thus became critically famil- 
iar with the language employed and ail its limitations, it seems that 
there was no opportunité for misunderstanding the facts, or no actual 
misrepresentation or suppression of any of them. Référence to the 
assignment in question discloses that Burk intended to convey and 
complainants to acquire the right to exploit the copyright throughout 
the states of Wisconsin, Minnesota, North Dakota, South Dakota, 
Montana, Idaho, Washington, Oregon, and California, and this right 
only. Language cannot be plainer than that employed by the parties 
to this contract. The assignor, after reciting that he, on a date men- 
tioned, had secured a copyright for the Harrison Mutual Burial As- 
sociation, says that he has assigned to Johnson, Beach & Co. "ail 
right, title, and interest for and within" the states named "in the said 
Harrison Mutual Burial Association as secured to him by said copy- 
right; the same to be held and enjoyed by the said Johnson, Beach 
& Co. * * * to the full end of the term for whicb said copyright 
was issued, * * * as fully and entirely as the same would 
hâve been held and enjoyed by him had this assignment and sale not 
been made." Such was their contract— a clear and explicit assign- 
ment of such rights, and only such rights, as were conferred by the 
copyright. Any opinions expressed concerning what those rights 
were are opinions concerning the law, and, in the absence of any mis- 
understanding of the facts or bad faith, do not afford the basis of an 
action for deceit or for rescission of the contract. 

The Suprême Court of the United States in Upton v. Tribilcock, 91 
U. S. 45, 50, 23 L. Ed. 203, says : 

"That a misrepresentation or misunderstanding of the law will not vitiate 
a contract where there is no misunderstanding of the facts is well settled." 

Then, adopting the language of Fish v. Cleland, 33 111. 243, the 
court says: 

"A représentation of what the law will or will not permit to be done Is 
one on which the party to whom it is made has no right to rely ; and if he 
does so it is his folly, and he cannot ask the law to relieve him froin the 
conséquences. The truth or falsehood of such a représentation can be 
tested by ordinary vigilance and attention. It is an opinion in regard to 
the law, and Is always understood as such." 

— Citing Starr v. Bennett, 5 Hill (N. Y.) 303; Lewis v. Jones, 4 B. 
& C. 506 ; Rashall v. Ford, Law Rep. 2 Eq. 750. In the same case the 
learned justice uses the following language: "The rule that a mis- 
take of law does not avail prevails in equitv as well as at common 
law"— citing Bank of U. S. v. Daniel, 12 Pet.' 32, 9 L. Ed. 989 ; Hunt 
v. Rousmanier, 1 Pet. 1, 7 L. Ed. 27 ; Id., 8 Wheat. 174, 5 L. Ed. 589 ; 
Mellish v. Robertson, 25 Vt. 603. See, also, Travelers' Ins. Co. v. 
Henderson, 16 C. C. A. 390, 69 Fed. 762, and Patent Title Co. v. 
Stratton (C. C.) 89 Fed. 174. 

We are aware that the rule just alluded to is not an inflexible one; 
it has been departed from in exceptional cases. 

In Griswold v. Hazard, 141 U. S. 260, 284, 11 Sup. Ct. 972, 999, 
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35 L. Ed. 678, thèse exceptions are considered. After affirming the 
gênerai rule just adverted to, the court says : 

"Yet the rule that an admitted or elearly established misapprehension of tue 
law cloes create a basis for the interférence of courts of equity, resting on 
discrétion and to be exereised only in the most unquestionable and flagrant 
cases, is certaiiily more in consonance with tlie best considered and best 
Ceasoned cases upon tins point, both English and American." 

In the light of what lias already been said concerning the facts of 
ihis case, vve cannot place it among the exceptions. The Griswold 
Case was based, in part, at least, upon an alleged. mutual mistake of 
the parties. In that respect, also, it affords no parallelism to the case 
before us. 

Another well-recognized rule precludes recovery by complainants 
in this case. It was not reasonable prudence on their part to act 
upon the opinion of Burk concerning their légal rights under the as- 
signment which they took. Burk, as disclosed by his letters and testi- 
mony, was an ignorant man. He was not a lawyer, and did not pré- 
tend to be versed in the law. He was interested adversely to complain- 
ants. There existed no occasion for immédiate or hasty action. The 
papers involved in the transaction were left by Burk in Wichita for 
about two months in escrow before the transaction was closed by their 
interchange. Burk left Wichita immediately upon their exécution and 
delivery in escrow. Complainants, who resided there, remained there. 
Ample time was afforded for consultation and information concern- 
ing their rights. No lawyers w r ere consulted concerning them, and 
no other information apparently desired or secured. 

In Slaughter's Administrator v. Gerson, 13 Wall. 379, 30 L. Ed. 
627, the Suprême Court, by Mr. Justice Field, laid down the govern- 
ing principles on this subject. Ile says : 

"The misrepresentatlon which will vitiate a contract of sale, and pré- 
vint a court of equity from airïing its enforcement, must * * * relate 
to a matter respeeting which the complaining party did not possess at hand 
the means of knowledge. * * * A court of equity will not uudertake. 
any more than a court of. law, to relieve a party from the conséquences of 
his own inattention and carelessness. Wbere the means of knowledge are 
at hand and equally available to both parties, and the subject of purchase 
is alike open to their inspection, if the purchaser does not avail hiniself of 
thèse means and opportunities, he will not be heard to say that he has been 
deceived by the vendor's misrepresentations. If, having eyes, he will not 
see matters directly before them where no eoncealment is mode or attempted, 
he will not be entitied to favorable considération when he complains that 
he has suffered from bis own voluntary blindness, and been misled by ovor- 
confidence in the statements of another." 

In Earnsworth v. Duffner, 142 U. S. 13, 12 Sup. Ct. 16-1, 35 L. Ed. 
931, the Suprême Court, speaking by Mr. Justice Brewer, after refer- 
ring with approval to the Slaughter Case, quotes from Atwood v. 
Small, decided by the House of Lords, and reported in 6 Cl. & Einn. 
232, 233, as follows : 

"If a purchaser, choosing to judge for himself, does not avail hiniself of 
the knowledge or means of knowledge open to him or to his agents, lu; can 
not be heard to say he was deceived by the vendor's représentations." 

In Clark v. Reeder, 158 U. S. 505, 524, 15 Sup. Ct. 849, 39 L. Ed. 
1070, referring to Earnsworth v. Duffner, the court says; 
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"In respect to such an action, it has been laid down by many authorities 
tliat, where means of knowledge respecting the matters falsely represented 
are equally open to purcliaser and vendor, the former is charged witli knowl- 
edge of ail that by the use of such means ne could hâve ascertained." 

See, to the same effect, 2 Pom. Eq. Jur. § 892; Southern Develop- 
ment Co. v. Silva, 125 U. S. 247, 8 Sup. Ct. 881, 31 L. Ed. 678, and 
Upton v. Tribilcock, supra, wherein it is said: 

"Equity will not assist a man whose condition is attributable only to tliat 
want of diligence which may be fairly expected from a reasonable person." 

The means of knowledge as to what Burk conveyed by the assign- 
ment of the copyright were as available to the complainants as to the 
défendant. It was a question of law pure and simple, and whether 
the plan of opération suggested by the copyright was one that sub- 
jected the operators to the provisions of the insurance laws of any 
state was also a question of law. Complainants had ample opportun- 
ity to submit thèse légal questions to compétent counsel, and ample 
time within which to do it before their situation was at ail changed. 
Their reliance upon what Burk said, under such circumstances, was 
not the act of a prudent person. It did not évince ordinary discrétion 
or diligence, and does not justify their resort to a court of equity to 
right; the same to be held and enjoyed by the said Johnson, Beach 
relieve them against his alleged misrepresentations. 

If the représentations were material, and were made as charged in 
the bill, did not the complainants, on learning their falsity, elect to 
ratify the contract notwithstanding? 

About August 1, 1902, both Johnson and Beach started into the new 
cnterprise. They first went to Minneapolis, and were forthwith in- 
formed by attorneys that their business conducted under the articles 
and by-laws of the Harrison Mutual Burial Association would subject 
them to the provisions of the insurance laws of Minnesota. After be- 
coming satisfied that such was the case, they proceeded to incorpo- 
rate under the laws of Minnesota, and otherwise to conform thereto, 
so as to qualify them to prosecute business in that state. It also ap- 
pears that they found two différent companies or associations organ- 
ized in Minneapolis for similar purposes as their own. 

On September 19, 1902, complainants wrote Burk a letter, which, 
after some highly decorous observations against resorting to political 
influences to further their ends, reads as follows: 

"Now don't conclude by this that we hâve given up the idea of sueceedin£ 
with this meritorious business, for we hâve not. But we hâve got to add 
some of our own merit and money as well. We hâve found out by ad- 
visijig with the best légal talent that we will hâve to conform to the insur- 
ance laws of Minnesota to operate hère. Now we inclose two ;■ 1 s. of so 
ca'.lcd Mutual Burial Ass'n, and copyrighted, too. What are they? People 
hère say, why, if I can get this for $200 what do I want of the Harrison, 
Will you kindly send us some of their Hterature, that we may be advised 
and know how to meet thèse unusual and unlooked for propositions." 

It is to be observed from the foregoing letter that although com- 
plainants, soon after starting out in their venture, were advised of 
facts clearly showing that the représentations which they daim to hâve 



BURK V. JOHNSON. 217 

relied on were false, they fail, in the first letter communîcating those 
facts to Burk, to allude to any déception practiced by him, or to any 
daim of right to cancellation or modification of their contract. 

Later, on November 19th, in a letter written by Johnson for his 
firm to Burk, he states that they had been having "the hardest 
time of their lives in Minnesota. * * * We fought hard, but ail of 
no avail. I hâve spent lots of time and money. I expect to do better 
out west." Still no complaint, but a détermination to go on in the 
prosecution of their business. Beach was left in Minnesota to con- 
duct the business there, and Johnson started westward. He subse- 
quently went to ail the principal places in his territory, Butte, Spo- 
kane, Seattle, Tacoma, Portland, and some other little towns. He 
says he had no trouble at Butte, but sold that territory to another. At 
Spokane he made satisfactory arrangements, and went on to Portland, 
vvhere he received a letter informing him that a big undertaker at Spo- 
kane had organized an association identical with theirs called the 
Martha Washington, collecting money by assessment for burial pur- 
poses. He says he found the Martin brothers, from Illinois, had gone 
ail over their territory, ofïering to sell it on about the same plan as 
Burk did. Thèse are things which, on complainants' theory, should 
hâve moved Johnson to a most vigorous protest, and which, as will 
be later seen, demanded immédiate action if rescission was contem- 
plated. But such was not the case. 

On November 29 th, in a letter written from Tacoma, Johnson says 

to Burk: 

"Please write me a good letter, stating how the H. M. B. Asso. is getting- 
along at différent places, and if there are any other associations that are 
doing anything. This will help me in trying to sell this territory. * * » » 

On February 17, 1903, Johnson writes to Burk, informing him that 
he had just sold two towns for $125, $45 cash and $80 on time. The 
correspondence shows no complaint until January 15, 1903, when 
Beach wrote Burk the following letter: 

"Mr. W. A. Johnson writes me from Washington that there is a buria! 
association organized at Spokane, Washington, practically the same plan 

as the Harrison. We request you to look after and it up at once as- 

per your agreement with us." 

On February 8, 1903, Beach wrote Burk another letter as follows : 

"There is an organization hère in Minneapolis called the Friendly Aid, 
Society. Its sole purpose is the burial of ifs dead, and it« workiigs are 
practically the same as the Harrison. I inclose some of their literature. 
Now we demand that you attend to this at once." 

Thèse letters, instead of indicating an élection to rescind by reason 
of any représentations, plainly recognize the contract as made to 
be in force. They call upon Burk to perform what complainants 
say was one of its stipulations. This and other reliable testimony 
establish the following facts : Complainants secured the right to sell 
and use the copyrighted articles through an extended territory and 
with it the advantage of the prestige which a. large number of pros- 
perous associations organized under thcm afrorded. Aftcr thev had 
received positive information of the existence of conditions différent 
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from those claimed to hâve been représentée! by Burk, they took no 
action to rescind the contract, but proceeded to exercise its privilèges, 
speculate upon its possibilities, and receive and enjoy its fruits. Not 
a word of complaint concerning defendant's conduct was made for 
about six months, and then, instead of a notice of a rescission of the 
contract, a demand for its performance followed. Nothing différent 
is disclosed by the record until the institution of this suit in Septein- 
ber, 1903. It was then too late. They had already waived ail objec- 
tions which they could hâve made by reason of the fraud, and elected 
to proceed in the exécution of their contract notwithstanding it. 

In the leading case of Grymes v. Sanders, 93 U. S. 55, 23 L. Ed. 
798, the Suprême Court lays down the following rule : 

"Where a party désires to rescind upon the ground of mistake or fraud. 
lie nmst, upon the discovery of the facts, at once announce bis purpose, and 
adhère to it. If ne he silent, and continue to treat the property as his 
own. he will be held to hâve waived the objection, and will be conclusively 
bound by the contract, as if the mistake or fraud had not occurred. He 
is not permitted to play fast and loose. Delay and vacillation are fatal 
to the right which had before subsisted." 

In McLean v. Clapp, 141 U. S. 429, 12 Sup. Ct. 29, 35 L. Ed. 804, 
the doctrine of the last-mentioned case is repeated and reinforced. 

In Scheftel v. Hays, 7 C. C. A. 308, 58 Fed. 457, and in Stuart v. 
Hayden, 18 C. C. A. 618, 72 Fed. 402, this court has spoken in no un- 
certain voice on thèse questions. In the latter case it made use of the 
following: 

"If one who is indueed to make a trade or sale by fraud would rescind it. 
he must immediately, upon his discovery of the fraud, announce his intention 
so to do, and return ail the considération he has recelved, to the end that the 
parties may be put in statu quo before subséquent transactions hâve made 
action impossible. Silence, delay, vacillation, acquiescence, or the rétention 
and use of any of the fruits of the sale or trade that are capable of restora- 
tion for any considérable length of time after the discovery of the fraud con- 
stitute a complète and irrévocable ratification of the transaction." 

See, to the same effect, Pom. Eq. Jur., vol. 2, § 897, and E. Bernent 
& Sons v. La Dow (C. C.) 66 Fed. 185, and cases cited. 

Applying the doctrine of the foregoing cases, complainants must be 
held, under the facts disclosed by this record, to hâve elected to ratify 
the contract in question, even if it was procured by false and fraudu- 
lent représentations. 

It is urged in argument that the failure and inability of complain- 
ants to restore or offer to restore the considération received by them 
or to place the défendant in statu quo is fatal to their right of relief. 
In the view we hâve taken of other and controlling issues, we deem 
it unnecessary to express our opinion as to the application of this prin- 
ciple. The deed executed, acknowledged, and deposited in escrow 
by Johnson and his wife was for the convenience and at the request 
of Burk executed in blank, the name of the grantee being omitted, 
with the agrément made at the time that Burk might thereafter direct 
what name should be inserted. Presumptively, as the considération 
for the assignment of the copyright was payable to Burk, he had a 
right to fill in his own name. He subsequently did so, and caused the 
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deed, with the blank so filled, to be duly recorded in the proper record- 
er's office. Did this avoid the deed? We think not. It carried out the 
undoubted intention of the parties, and executed the contract as actu- 
ally made. A deed to real estate situated in the state of Kansas need 
not be executed under the seal of the grantors (section 1195, Gen. 
St. 1901), and accordingly the deed in question vvas not so executed. 
In such circumstances, whatever may be the rule in cases where the 
deed must be a specialty, paroi authority, express or implied, to fill 
in a grantee's name after exécution by the grantors is sufficient, and 
when done the deed is good. Mechem on Agency, § 91, and cases 
cited ; Am. and Eng. Ency. of Law, vol. 1, p. 955, and cases cited. 
Even if the conveyance is by law required to be under seal of the 
grantor, there is abundant authority and reason for holding that a 
blank left for the name of grantee may be filled in bv the grantee 
after exécution. Drurv v. Poster, 2 Wall. 24, 33, 17 E. Éd. 780; Field 
v. Stagg, 52 Mo. 534," 14 Am. Rep. 435; Thummel v. Holden, 149 
Mo. 677, 51 S. W. 404; State of Minnesota v. Young, 23 Minn. 
551; Eafferty v. Eafferty, 42 W. Va. 783, 26 S. E. 262, and cases 
cited. In any view, the course of procédure adopted by the parties 
to this suit with référence to fïlling in the name of the grantee did not 
vitiate the deed. 

We think the learned trial judge erred in the application of the law to 
the established facts of this case, and for that reason we are con- 
strained to reverse the decree rendered, and direct the Circuit Court 
to enter a decree dismissing the bill ; and it is so ordered. 



BROWN v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1900.) 

No. 2,310. 

1. Post Office — Use of Mail — Sciieme to Defbaud — Description in Indict- 

MIST. 

In a prosecution for depositing a letter in the post office in exécution 
of a scheme to defraud in violation of Uev. St. § 5480 LU. S. Comp. St. 
1901, p. 3096], défendant caunot be convicted unies* tlie proot estaunsiies 
the "scheme" substautially as alleged in the iiidietment. 

[Ed. Xote. — Nonmailable matter relating to frauds and counterfeiting, 
see note to Timmons v. United States, 30 C. C. A. 80.] 

2. Same — Issues and Peoof. 

Accused was indicted for depositing a letter in the post office in exécu- 
tion of a scheme to defraud. The scheme alleged consisted of the inser- 
tion of an advertisement in a newspaper containing the words "IIow to 
speeulate on Board of Trade. Sent free by J. L. Brown & Co.," etc., to 
induee the public through correspondent* conducted by mail to purchase 
through défendant under the name of "J. L. Brown & Co." eommodities 
on some board of trade to enable défendant who did not intend to make 
such purchases to convert the money to his own use. The proof vvas that 
one Hardwick savv such advertisement and witliout correspondence sent 
défendant $1,000 by wire, with instructions to buy options on pork. De- 
fendant irnmediately returned a mémorandum showing a sale made by 
him to Hardwick, and not a purchase made on a board of trade for him. 
Thereafter Hardwick deposited more money, and directed further pur- 
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chases of pork, which were made in the same manner. Hehl, that such 
facts were insnliicient to establish the charge laid in the indietment. 

In Error to the District Court of the United States for the Western 
District of Missouri. 

W. F. Riggs, for plaintiff in error. 

A. S. Van Valkenburgh (Leslie J. Lyons, on the brief), for défend- 
ant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judgcs. 

ADAMS, Circuit Judge. The plaintiff in error was indicted and 
convicted for depositing a letter in the Kansas City post office in exé- 
cution of a scheme to defraud in violation of section 5480 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 36%]. The scheme alleged 
in the indietment to hâve been devised by him is substantially this : that 
he would insert in a newspaper called the "Kansas City Packer," the 
f oilowing advertisement : "How to speculate on Board of Trade. Sent 
free by J. E. Brown & Co., Gibraltar Bldg., Kansas City, Mo. Grain, 
Stocks, and Provisions. Réf. Am. Nat'l. Bank," for the purpose of in- 
ducing the public through correspondence conducted by mail to pur- 
rhase through him uixler the namc of "J. L. Brown & Co." commod- 
ities on some board of tracle, and for the purpose of enabling him so 
to do to send him money pretended by him to be necessary cither in 
paying for the same or in making deposits of margins on futures 
bought by him for account of his customers on such boards, whereas 
it was not his intention to use such money for either of thèse purposes, 
but on the contrary, to convert the same to his own use. This is not 
a complicated scheme. It consists in the one alleged false pretension 
that défendant would make use of such money as might be intrusted 
with him in making purchases or sales of commodities, or futures in 
the same, on some board of trade for account of his customers. The 
purpose of requiring a description of the scheme to defraud in the 
indietment is to definitely and clearly inform the accused of the 
pcheme charged against him so as to enable him to make his défense. 
Brooks v. United States (C. C. A.) 146 Fed. 223, decided at this 
term, and not vet officially reported ; Stewart v. United States, 55 C. 
C. A. 641, 119 Fed. 89, 94; United States v. Hess, 124 U. S. 483, 486, 
8 Sup. Ct. 571, 31 L,. Ed. 516. 

It follows that one must be convicted, if at ail, on the scheme as 
alleged, and if the scheme as alleged is not substantially established by 
the proof he cannot be convicted. In the view we take of this case 
it is necessary to refer to the proof with some particularity. One 
Hardwick, a résident of Oklahoma, saw a copy of the Kansas City 
Packer, published January 4, 1904, containing the business card of 
J. L. Brown & Co., in the language already set out. Without any pre- 
liminar}' correspondence or other communication between him and 
Brown & Co., he transmitted by wire to the latter company, on Febru- 
ary 7, 1902, $1,000, as he says in his évidence, "to buy options on 
July pork." Brown & Co. received the money, and on the same day 
(February 7th), acknowledged its reccipt and disposition in a letter 
written and sent to Hardwick in the f oilowing words : 
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"We bave yonr telegram to buy 1,000 barrels Chgo. July Pork and on receipt 
of telegram from Bank, we exeeuted your order for saine as per inclosed eou- 
tract. We thank you very inuch, etc." 

The contract inclosed, so far as necessary for our présent purpose, 
is in the following words : 

"J. L. Brown & Co. Grain, Provisions and Stocks. Gibraltar Building.. 
Kansas City, Mo., 2/7/02. E. F. Hardwick : You bave this day bought from 
us at regular commission less tban tbe priées named in tlie mémo. One thou- 
sand (1,000) barrels of Chicago pork at $10.05 per bbl. for delivery in July. 
Margins deposited with us $1,000. Notice. Ail contracta ma de with us for 
the purchase or sale of grain, provisions or stocks made with us or through us 
are subject to the rules and régulations of the board of trade or stock ex- 
change in the city where delivery is to be made. * * * " 

There was also an inclosure in this letter of a pamphlet entitled 
"How to speculate." In this, among other things unnecessary for our 
présent purposes, the following clearly appears : 

"In buying and selling grain and provisions upon a margin, our customers 
can take advantage of tbe différent fluctuations of the market by buying or 
selling on every décline or advance." 

Towards the latter part of February, Brown & Co. wired Hard- 
wick, calling for more margins, whereupon, without complaint, $500 
were sent by telegraph to Brown & Co. On March 3d, Hardwick 
testifies that thinking "that pork would be a pretty good proposition," 
he sent Brown & Co. $500 more, with directions "to buy 500 barrels 
more of pork." This telegram was answered by a letter, written and 
mailed by Brown & Co., Mardi 4, 1902, in part as follows: 

"Mr. E. F. Hardwick, Alva, Okl.— Dear Sir: On receipt of telegram from 
Exchange National Bank of your city, we executed an order for .100 barrels 
of Chicago July Pork at 15.52, as per contract inclosed. We thank you very 
much for the order, etc." 

The contract inclosed bears the same date, March 4th, and reads as 
follows : 

"E. H. Hardwick, You bave this day bought from us at the regular commis- 
sion less than the priées named in this mémo. 500 Barrels Chicago Pork at 
$15.52 per barrel for delivery in July." 

The balance of the contract is the same as that bearing date Febru- 
ary 7th, already partially copied. 

The record discloses nothing more with référence to either of thèse 
deals until April 28th, when Hardwick came to Kansas City person- 
ally, met défendant Brown, and informed him that he had corne to 
close the pork deals. Brown proceeded to act and informed him that 
he had closed it out at $17.12. Hardwick insisted upon an immédiate 
seulement, and told Brown that he had been over to the board of trade 
and had ascertained that a settlement was due immediately upon clos- 
ing out the deal. The money was not paid as requested and the évi- 
dence discloses an effort on Brown's part to évade settlement with 
Hardwick and to conceal his bank crédits, doubtless for the purpose of 
embarrassing Hardwick in any attempt to en force payment. As a re- 
suit much ill feeling seems to hâve been engendered between Hard- 
wick and Brown. The évidence further discloses that it was eus- 
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tomary among the brokers in Kansas City at the time in question, 
upon receiving orders like those sent by Hardwick to Brown & Co., 
to either make the transaction themselves and obligate themselves to 
make the delivery required by the terms of the order, or go into open 
market and as agent for the customer, there make the transaction. In 
other vvords, that the custom was for brokers, upon receiving orders 
to buy or sell commodities for patrons, to act either as principal or 
broker in the transaction. There was not only no évidence of any 
other transactions in which customers of Brown & Co. made losses, 
but positive évidence that the Hardwick case was the only one of that 
kind. The government made no effort to show any other transac- 
tions with Brown & Co. which it claimed to be fraudulent. The de- 
fendant, on the other hand, undertook to make a showing of the 
course of his business for the last five years, but the government's ob- 
jection to that showing prevented it. There is not only no évidence 
that Hardwick was dissatisfied with the terms of the sales to him 
by Brown & Co., as stated in the contracts accompanying the two 
letters of February 7th and March 3d ; but there is affirmative évi- 
dence that Hardwick never communicated any dissatisfaction there- 
with to the défendant. 

We fail to find in the proof so made any démonstration of the 
scheme to defraud as laid in the indictment. That scheme is that 
Brown would hold himself out and prétend to act as an agent for 
others in buying and selling commodities on the floor of the public 
exchanges. The card of J. L. Brown & Co., published in the Kansas 
City packer, is claimed by the government to be évidence of a fraudu- 
lent design. In fact, it is pleaded in the indictment as the initiation 
of the scheme to defraud. We fail to discover in the card any more 
évidence of a pretension on defendant's part to operate as a broker 
on the public exchanges than to conduct a bucket shop of his own. 
One man only, so far as the record shows, saw and acted upon it. 
That was Mr. Hardwick of Oklahoma. But he did not understand 
or treat it as a représentation or assurance that Brown & Co., would 
act as his agents in buying commodities on Chicago or any other 
board of trade. On the contrary he treated it as the advertisement of 
a bucket shop, dealing in options. He knew from the gênerai custom 
prevailing among Kansas City brokers, or in some other way, that 
Brown & Co., might make a bookkeeping transaction with him char- 
ging him with the market price of the pork on the date of the trans- 
action, and later, on the date of the contemplated delivery, crediting 
him with the then market price and settling on the basis of différ- 
ences so shown. This appears from what immediately followed 
forming a part of the transactions in question. Brown & Co., on re- 
ceiving Hardwick's remittances acknowledged their receipt and in- 
formed him that they had executed his orders as "per contract in- 
vlosed." The contracts so inclosed informed Hardwick in plain and 
unambiguous terms that Brown & Co. had not negotiated a purchase 
for him on any board of trade, but had themselves sold him the pork 
desired. Hardwick received the letters and contracts relating to both 
deals in due course of mail, and by his répétition of an order, after 
being informed how Brown & Co. treated the first one and by his con- 
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tinued silence, must be presumed to hâve acquiesced in the firm's ac- 
tion. He consented to hâve the firm take the deals and seems never 
to hâve contemplated a trade on any public exchange. 

From thèse prominent and undisputed facts taken in connection 
with the vvant of proof of any irregular or fraudulent practices by dé- 
fendant with any other persons or in any other ways, we confidently 
reach the conclusion that the scheme to defraud as laid in the indict- 
ment was not proved. Up to April 28th Hardwick and Brown & 
Co. appear to hâve conducted their business harmoniously and satis- 
factorily. Hardwick seems to hâve been the initiator of each deal; to 
hâve determined on his own responsibility that "pork would be a 
pretty good proposition," and to hâve voluntarily sent money to dé- 
fendants firm for the purpose of buying July options in it. Ail of a 
sudden, with no preliminary correspondence or explanation, Hard- 
wick, on that day, appeared in Kansas City, made himself known to 
défendant, and without making any complaint concerning the firm's 
treatment of his deals demanded an immédiate closing and settlement 
of them. No apology is intended to or can be made for Brown's con- 
duct from this time on. He began systematically and stealthily to 
conceal his money, put every possible obstacle in the way of Hard- 
wick's securing payment of the balance due him, and personal feeling 
became bitter between them. The criminal court of the state was first 
resorted to by Hardwick and later this proceeding was instituted. 

Section 5480 serves a wise and useful purpose, primarily and chiefly 
to prevent the mail service of the United States being used for fraud- 
ulent purposes, but incidentally, and in a subordinate way, to prevent 
the formation and exécution of fraudulent schemes under the guise 
of plausible business methods. To permit any persons to resort to 
its salutary provisions for any ulterior purpose would tend to impair 
its legitimate usefulness. 

The judgment must be reversed, and the cause remanded for a new 
trial. 



BROOKS v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1900.) 

No. 2,304. 

1. Post Office — Use of Mails — Schemes to Defbact — Offexres. 

In order to msike out the offense defined by Rev. St. § 5480 [U. S. Corap. 
St. 1901, p. 3606"|. probibiting the mailing of a letter in the exécution or 
attempted exécution of a scheme to defraud, there must not only be a 
scheme intended to defraud, but such scheme must contemplate as one 
of its essentiel parts the use of the United States post office establish- 
ment to effect its purpose, the gist of the offense being the mailing of the 
letter in furtherance of such scheme. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Post Office, § 55. 

lise of mails for schemes to defraud, see note to Timmons v. United 
States, 30 C. C. A. 80.] 

2. Same — Indictment. 

An indictment for mailing a letter in exécution or attempted exécu- 
tion of a scheme to defraud in violation of Rev. Stat. S 5480 [U. S. Oomp. 
St. 1001, p. 3696], while required to allège the particulars of the scheme 
with suflicient certainty to show its existence, and character, need not do so 
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with the same particularity as to time, place, and drcumstance as is re- 
quired with référence to the mailing of the letter. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Post Office, § 72.] 

3. Same. 

If the scheme ls sufficiently outlined to show its design and adaptabili- 
ty to deceive, and to fairly acqualnt the accused with what he is required 
to meet, it answers the requirement of the statute. 

4. Same. 

Whether the pretensions ma de by the accused, winch are averrod to 
constitute the scheme to defraud, constitute an agreement, valid or other- 
wise, or consist of représentations of fact, présent or future, an ex- 
pression of opinion or assurance of past, présent, or future conditions, it 
may constitute a scheme to defraud, provided only it be designed and 
reasonably adapted to deceive. 

5. Same. 

An indictment for mailing a letter in exécution of a scheme to defraud, 
in violation of Kev. St. § 5480 [U. S. Comp. St. 1901, p. 36901, alleged 
that the défendant with others by means of advertisements published in 
newspapers, and correspondence conducted by and through the United 
States mail service, pretended to be engaged under the name "National 
Securities Company" in a lucrative and honorable business as a broker, 
dealing in grain, provisions, and stocks, and pretended to he possessed of 
superior knowledge concerning the business, making loss improbable, and 
pretended to pay interest to depositors at the rate of 6 per cent, per 
month, and to permit withdrawals at the depositors' élection, when in fact 
he had no such superior knowledge, did not intend for any great length 
of time to pay 6 per cent, per month, nor permit withdrawals at de- 
positors' pleasure, but intended by such false prétensions to induce de- 
posits, for the sole purpose of converting them to his own use. Held, that 
the indictment sufficiently alleged a scheme to defraud, within such sec- 
tion. 

6. Same— Instructions. 

In a prosecution for mailing certain letters in exécution of a scheme 
to defraud, in violation of Rev. St. § 5480 [U. S. Comp. St. 1901, p. 3006], 
the court properly charged that défendant eould not be convicted for de- 
vising the scheme alone, but that the gravamen of the offense rested in the 
mailing of the letters alleged in the indictment, and that in order to 
convict the jury must find that défendant placed or caused the letters to 
be placed in the post office, as alleged. 

7. Crimixal Law — Déclarations of Défendant. 

Where in a prosecution for mailing certain letters In furtherance of a 
scheme to defraud, it was charged that the letters were mailed, one on 
Deeember 10, 1902, one on January 13, 190.'!, and another on January 29, 
1903, and there was no évidence that défendants admissions to a post office 
inspecter concerning his opération of the scheme were not made after the 
mailing of the letters in question, such admissions were not erroneously 
admitted as made prior to the mailing of the letters. 

8. Same— Evidence— Existence of Tiiings— Pbesumption of Continued Ex- 

istence. 

That the défendant had charge of the mailing of letters and literature 
for a fraudulent securities company in November, 1902, was insulficient 
to justify a presuniptiou that he continued indefinitely thereafter in the 
same employaient, under the rule that from proof of the existence of a cer- 
. tain condition of things at one time the same condition, of things, if of 
a continuing nature, is presumed to continue until the contrary is shown. 

9. Post Office — Scheme to Deiraud — Use of Mails — Mailing Lettres— 

Evidence. 

In a prosecution for the mailing of certain letters in furtherance of a 
scheme to defraud, évidence held sufficient to justify a finding that de- 
fendant mailed or caused the letters in question to be mailed. 
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10. Same— Evidence. 

Accused did business under the name "National Seeurities Company." 
He advertised to invest deposits in grain, provisions, and seeurities, 
so as to yield liis eustomers (i per cent, per month, and to permit them to 
withdraw tlieir deposits at their élection. lie sent out through the mail 
laudatory circulars, affidavits, and letters purporting to corne from others, 
some of which were entitled "Do you know of something, anything better?" 
"Our company sti'ong, well financed, capital t'ull paid." "Our plan infal- 
lible, bas uever lost a dollar. An assured success." "Our management 
honest, conservative, intelligent, and experienced." "Our proposition 
very profitable, cannot be excelled. Our profits justify it." ïïelû, that 
such documents in themselves eonstituted évidence of the existence of a 
scheme to def'raud. 

11. Same. 

Where, in a prosecution for mailing certain letters in furtherance of a 
scheme to def'raud, défendant'» participation in securing a certain false 
affidavit and laudatory letter appeared in the stock advertisements of tbe 
business in which défendant was engaged, such stock advertisements and 
copies of the affidavit and letter were admissible. 

12. Same. 

In a prosecution for mailing certain letters in furtherance of a scheme to 
def'raud, letters other than those counted on in an indictment, purporting 
to bave been written by the company operated by défendant, to différent 
persons throughout the country, and relating to transactions by the com- 
pany with them, were admissible to show that the scheme contempla ted 
the use of the mails, and as bearing on the intent with which the business 
was done, and the existence of a scheme to defraud. 

In Error to the District Court of the United States for the Eastern 
District of Missouri. 

Chcster H. Krum, for plaintifï in error. 
David P. Dyer, for the United States. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. Défendant was indicted, tried and con- 
victed under the provisions of section 5480, Rev. St. [U. S. Comp. St. 
1901, p. 3696], for having mailed a letter in the St. Louis post office 
in exécution of a scheme or artifice to defraud, alleged to hâve been 
devised by him, and others, and which he intended to make effective 
by correspondence conducted by and through the postal establish- 
ment of the United States. The scheme as disclosed in the indictment 
is to the following effect: That the défendant, with others who were 
not put on trial with him, by means of advertisements published in 
newspapers and correspondence conducted by and through the United 
States mail service, would prétend to be engaged, under the name of 
National Seeurities Company, in a lucrative and honorable business 
as a broker, dealing in grain, provisions, and stocks, and would pré- 
tend to possess such superior knowledge concerning the business as 
would render loss improbable and would prétend to pay interest on 
ail sums of money which any one might be induced to deposit with 
him at the rate of 6 per cent, per month, and permit withdrawal of 
any deposits at any time the depositors might désire, when in fact, he 
was not engaged in any lucrative or legitimate business, had no such 
superior knowdedge, did not intend for any great length of time to pay 
6 per cent, interest per month or permit withdrawals at the pleasure 
146 F.— 15 
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of the depositors, but did intend by such false pretensions to induce 
the deposit of money with him for the sole purpose of converting the 
same, or .a great part thereof, to his own use. The judgment of con- 
viction is challenged by the défendant for three prominent reasons : 
Because the indictment states no offense; because there is no com- 
pétent évidence showing that défendant mailed either of the letters 
set out in the three counts of the indictment; and because the trial 
court admitted irrelevant évidence consisting of certain letters ema- 
nating, or purporting to emanate, from defendant's place of business. 
The argument against the sufficiency of the indictment rests upon the 
alleged insufficiency of the averments to show a scheme or artifice to 
defraud. 

It is argued that the pretension by défendant that he was engaged 
in an honorable and legitimate business, and that he had such superior 
knowledge of the business as to make loss improbable involves only a 
matter of opinion and does not create légal liability; that the pre- 
tension that défendant would pay interest on deposits at the rate of 6 
per cent, per month and allow deposits to be withdrawn by depositors 
at their pleasure, were, in themselves, innocent, amounting only to 
terms and conditions of a mutual agreement, and that the déniai of 
the reality of thèse pretensions adds nothing to the scheme because it 
was a déniai of the existence of opinions, so far as they were con- 
cerned, and a qualified and evasive déniai of the reality of the inten- 
tion to pay the large rate of interest or to permit withdrawals by de- 
positors when they desired. It is argued that the déniais of defend- 
ant's intention to pay interest "for any great length of time" or to per- 
mit depositors "for any great length of time" to withdraw the de- 
posits on demand afford no standard of certainty, and are of no légal 
significance; and that the alleged intent by means of the pretensions 
set forth, to secure the money of depositors and convert the greater 
portion thereof to his own use, states no criminal purpose because the 
deposit created only the relation of debtor and creditor between de- 
fendant and depositors; the money becoming the property of défend- 
ant upon the completion of the deposit. This argument is not persua- 
sive ; it dissects tbe averments, showing the separate éléments of the 
scheme to defraud as if they were separately pleaded as the basis 
of actions at law for deceit or actions in assumpsit for the recovery 
of money deposited; but such is not the character of the proceeding 
before us. 

Section 5480 denounces as a crime the mailing, among other things, 
of a letter in the exécution or attempted exécution of a scheme to de- 
fraud. This must not only be a scheme intended for the purpose of 
defrauding, but must contemplate as one of its essential parts, the 
use of the post office establishment of the United States in effecting 
its purpose. The gist of the offense is the mailing of the letter. Con- 
gress, under the constitutional grant of power to regulate post offices 
and post roads, might legislate to prevent the use of the postal estab- 
lishment in carrying letters for fraudulent purposes ; but could not 
legislate for the purpose of preventing or punishing gênerai schemes 
to defraud. The existence of the scheme to defraud is a necessary 
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prerequisite or condition to the commission of the offense. But as the 
scheme may be the basis of many offenses under section 5480, dé- 
pendent upon the number of letters written and mailed in its exécu- 
tion or attempted exécution in whole or in part (Brown v. United 
States [C. C. A.] 143 Fed. C0; Howard v. United States, 21 C. C. A, 
586, 75 Fed. 986, 34 L. R. A. 509 ; In re Henry. 123 U. S. 372, 8 Sup. 
Ct. 142, 31 L,. Ed. 174), its averments cannot afford a reliable criterion 
to détermine whether a former acquittai or conviction can be pleaded in 
bar to a subséquent prosecution for the same offense. For this reason, 
and because its exécution does not constitute the gravamen of the of- 
fense, it need not necessarily be pleaded with ail the certainty as to time, 
place and circumstance requisite in charging the writing and mailing 
the letters in exécution of the scheme which does constitute the grava- 
men of the offense. Sharp v. United States (C. C. A.) 138 Fed. 878. 
Nevertheless, the particulars of the scheme are matters of substance, 
and must be set out with sufncient certainty to show its existence and 
character, andto fairly acquaint the accused with what he is required 
to meet. United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. 
Ed. 516; Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 617, 39 L- 
Ed. 667; Stewart v. United States, 55 C. C. A. 641, 119 Fed. 89, 94; 
Miller v. United States, 133 Fed. 337, 66 C. C. A. 399. 

Does the description of the scheme found in the indictment under 
considération measure up to this requirement? 

In Durland v. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 U- 
Ed. 709, counsel for défendant argued much as is done in this case, 
that the statute only contemplâtes such cases as corne within the défini- 
tion of "false pretenses" ; that the représentation must be of some ex- 
isting fact, and not a mère promise as to the future ; that the fraudu- 
lent purpose must be something more than an intention not to carry 
out a contract, etc. The court, speaking by Mr. Justice Brewer, says : 

"We cannot agrée with counsel. The statute is broader than is claimed. 
* * * Some schemes may be promoted through mère représentations and 
promises as to the future, yet are none the less schemes and artifices to de- 
fraud. * * * But beyond the letter of the statute is the evil sought to be 
remedied, which is ahvays signiflcant in determining the meaning. It is 
eomnion knowledge that nothing is more alluring than the expeetation of re- 
ceiving large returns on small investments. * * * In the light of this the 
statute must be read, and so read, it includes everything designed to defraud 
by représentations as to the past or présent, or suggestions and promises as 
to the future. The signiflcant fact is the intent and purpose." 

See, also, United States v. Flemming (D. C.) 18 Fed. 909. 

The section in question read in the light of the foregoing exposition 
of its meaning, in our opinion, contemplâtes any scheme involving 
matters of enforceable or unenforceable contract, représentation of 
facts, expression of opinions, or assurances of past, présent or future 
conditions, provided only it was designed and reasonably adapted 
to deceive and defraud. The most successful schemes to defraud are 
those dressed in the garb of honesty and hedged about with ail the 
appearances of légal and enforceable undertakings. If the intent and 
purpose is to deceive and defraud the unwary it matters not what 
form the project is made to take. 
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Tested by the foregoing, we think the scheme alleged to hâve been 
devised by the défendant cornes fairly within the statute, and is suf- 
ficiently outlined to show its design and adaptability to deceive, to 
inform défendant of its character and enable him to take issue there- 
on and prépare to meet it. It appeals to one of the strongest of hu- 
man passions — the love of speedy and large returns on small invest- 
ments. It assures the public of such a superior knowledge and ex- 
périence as usually guarantees success. It offers that most seductive 
privilège of investing money at the enormous rate of 6 per cent, in- 
terest per month, oniy however, as long as the customer desires, with 
the assured right to withdraw the principal at any time. Patronizers 
of such schemes usually flatter themselves that they will be Smart 
enough to foresee disaster in time to withdraw their money before the 
final collapse. The feature of the scheme which received the severest 
denunciation of defendant's learned counsel is that part of it disclos- 
ing defendant's intent not to pay the large rate of interest "for any 
great length of time" or permit such vvithdrawals "for any great 
length of time," but did intend by means of the représentations "to 
induce" Stewart, and others mentioned in the indictment, to deposit 
money with him so that he might convert the greater part thereof to 
his own use. We think the feature of the scheme so denounced is its 
most attractive élément, the one which would naturally give assurance 
of the greatest success. To start out with the payment, for a time, of 
interest as promised, and the practice of free withdrawals whenevcr 
a customer desired was very shrewd. It inspired confidence at the 
outset, and afterwards, when confidence was fully established, encour- 
aged and doubtless secured large increase of deposits upon which the 
ultimate intent charged "to convert to his own use" could opcrate. 
The trial court did not err in overruling the demurrer to the indict- 
ment for defective or insufficient statement of a scheme to defraud. 

The court properly charged the jury that défendant could not be 
convicted for devising the scheme alone ; that the gravamen of the 
offense rests in the mailing of the letters set out in the three counts 
of the indictment, and that in order to convict they must find that the 
défendant placed or caused the letters to be placed in the St. Louis 
post office to be sent or carried to their respective addresses by mail. 
In response to this charge the jury found défendant guilty on each of 
the three counts of the indictment, thereby necessarily finding that 
he mailed, or caused to be mailed, the letters counted on in the in- 
dictment. Was there sufficient évidence to warrant this finding? It 
was of two kinds — first, in the shape of an admission made by de- 
fendant to the post office inspector in effect that he was the manager 
of the National Securities Company; that he practically owned and 
conducted its business and had charge of the publication of its adver- 
tising literature, the use of the mail and the handling of checks for 
money received. This testimony was objected to by defendant's coun- 
sel on the ground that the letters counted on in the indictment were 
charged to hâve been mailed, one on December 10, 1902 ; one on Janu- 
ary 13, 1903, and one on January 29, 1903, and that defendant's déc- 
laration relatcd only to his acts and doings in Novcmber, when the 
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déclaration was claimed by defendant's counsel to hâve been made, 
and that it had no tendency to show that défendant continued doing 
the same things in December and January, when the letters were 
actually mailed. We think that objection does not give due consid- 
ération to ail the évidence of the witness. There is certainly no defi- 
nite statement that the déclarations were made any more in Novem- 
ber, 1902, than in February, March, or April, 1903. In fact, it appears 
that the witness had conversations with Brooks in each of the months 
mentioned, and we are not able to say from a careful scrutiny of the 
record, that the déclarations nnder considération were not made after 
the mailing of the letters in question. Thercfore we cannot say that 
the court improperly permitted the same in évidence. 

We cannot adopt the rule invoked by counsel for the government, 
that from the existence at one time of a certain condition of things 
the same state or condition of things is presumed to continue until 
the contrary is shown. That rule is limited in its application to the 
continuance of such conditions as are of a continuing nature. It is 
only things of that continuing nature that are presumed to continue. 
Wharton's Law of Evidence, vol. 2, § 1284. We certainly cannot say 
that the fact that Brooks had charge of the mailing of letters and lit— 
erature for the securities company in November is in and of itself 
an employment of such a continuing nature as to justify us in hold- 
ing that he continued indefinitely thereafter in the same employment. 
But the déclarations of Brooks are not ail the évidence bearing on his 
mailing, or causing to be mailed, the letters in question. Certain facts 
are either conceded or established by the proof. They are: (1) The 
défendant was the owner of the business of the securities company ; 
(2) the letters on their face show that they relate to that business; (3) 
they were addressed to persons residing outside of St. Louis, and ob- 
viously intended to be carried by mail; (4) the letters were actually 
mailed in the St. Louis post office, as shown by the conceded fact that 
the envelopes bore the mailing stamp of that office; (o) the défendant 
had charge of the correspondence. From thèse facts the jury, under 
well-recognized rules of évidence, were entitled to draw ail reason- 
able and fair inferences, and it was not an unwarranted exercise of 
their privilège in that regard to infer from such évidence alone that 
the défendant mailed, or caused the letters in question to be mailed. 

Mr. Justice Brown, in Stokes v. United States, supra, in discussing 
this subject, says: 

"The letters that were contnincd in thèse envelopes were proven to be in the 
hand writing of the défendants, or to hâve emanntod from theni. * * * and 
if thèse letters were written by the défendants and fonnd their way into the 
mail, the jury would be authorized to infer that they were deposited in the 
mail by the défendants." 

How much more is that true in this case. The défendant hère not 
only had charge of the correspondence, but was the owner and mana- 
ger of the business. The letters related to the business and were to 
be carried to distant parts by the postal establishment of the United 
States. They found their way into the post office at St. Louis, as 
charged in the indictment, ancl were received by the persons to whom 
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they were addressed. We tliink thcre was ample évidence to sustai 
the finding that the défendant mailed, or caused the letters in question 
to be mailed in the St. Uouis post office, as chargée! in the indictinent. 

Thegovernment sought to prove the guilt of the défendant by in- 
trodncing in évidence certain advertising matter circulated under the 
name of the National Securities Company. Sorne of thèse documents 
are entitled thus : "Do you know of something, anything better?" 
"Our company strong, well financed, capital full paid."' "Our plan in- 
fallible, lias never lost a dollar. An assured success." "Our manage- 
ment honest, conservative, intelligent, and experienced." "Our propo- 
sition very profitable, cannot be excelled. Our profits justify it." 

The contents of thèse documents consist of extravagant laudation 
of the honesty, expérience, and past success of the company ; seductive 
promises and assurances to ail who will patronize it; bewildering fig- 
ures and statistics showing how rich one can get by investing with the 
securities company; profound moral, business, and philosophical re- 
fîcctions ail skillfully adapted to prey upon the credulity and cupidity 
of peopîe of little expérience in the ways of the world. The docu- 
ments contain vvhat purports to be copies of letters written to the com- 
pany from résidents of divers towns and cities throughout the United 
States, gratefully acknowledging the receipt of some advertising 
matter or of dividends on former investments, and in many instances 
announcing the inclosure of drafts for further investment. They 
refer to affidavits, copies of which are said to be inclosed, and assure 
readers that the company's line of références is superior to that of any 
other brokerage house in the United States. Thèse documents, in 
themselves, contain most convincing évidence of the existence of the 
fraudulent scheme charged in the indictinent. Among the papers 
offered in évidence by the government, over the objection and excep- 
tion of défendant, were printed copies of an affidavit of a man by the 
name of Baker, and a letter written by one Russell. Baker pretended 
to be an important business man of Sedalia, Mo., a large investor with 
the securities company; to bave investigated the plan of the company 
and its responsibility and to cordially recommend investing with it. 
Russell pretended to be the cashier of a bank known as the "Century 
Banking Company" with an authorized capital of $100,000, and as 
such cashier, to certify with pleasure that the securities company "lias 
an open account with his bank, and that its deposits were good and 
its business satis facto ry," and, in addition, lie says that lie was person- 
ally acquainted with the officers of the company, and believes they 
will faithfully carry out their contract. The proof shows that Baker's 
affidavit was largely misleading and deceptive, and that Russell's 
pretenses to being a cashier of an independent bank were absolutely 
false. The testimony of both Baker and Russell directly connects 
Brooks with the negotiation for and securing their services in the 
capacities referred to, and in the exécution and use of the documents 
in question as advertising matter, and thèse documents appear in and 
form a part of the stock advertisements to which référence has been 
made. The proof, therefore. of defendant's participation in securing 
the affidavit and letter in question and their subséquent appearance 
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in the stock advertisements is sufficient, if no other grounds existed, 
to justify the admission in évidence of such stock advertisements, and 
particularly the copies of the affidavit and letter in question. 

It is next assigned for error that the trial court erred in admitting 
in évidence over defendant's objection, certain letters cther than those 
countcd on in the indictment, purporting to hâve been written by the 
securities company to différent persons throughout the country, and 
relating to transactions of the company with them. Thèse letters 
were written about the time the offenses laid in the indictment were 
charged to hâve been committed. The issue was raised concerning 
the character of defendant's business and the intent with which it was 
conducted. It was alleged to hâve been carried on with the intent to 
defraud. The letters in question were admissible as bearing on the 
intent with which the business was done and the existence of the 
scheme to defraud as charged. Castle v. Bullard, 23 liow. 187, 16 
L. Ed. 424; Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 106; Butler v. 
Watkins, 13 Wall. 456, 464, 20 L. Ed. 629 ; New York Mutual Life 
Ins. Co. v. Armstrong, 117 U. S. 591, 599, 6 Sup. Ct. 877, 29 L. Ed. 
997; United States ;. Flemming (D. C.) 18 Fed. 907. They were 
also admissible to show that the scheme as devised contemplated the 
use of the United States mail service in its exécution. But it is urged 
that they were not sufficiently authenticated as emanating from the 
défendant to warrant their introduction. The trial seems to hâve 
progressed below on the theory that no question was made concerning 
the parentage of thèse letters, but apart from this there is a satisfac- 
tory reason for holding that they were properly received in évidence. 
Without treating them individually or separately, it may be safely 
stated that either some of the stock advertising matter prepared and 
circulated by the securities company accompanied them or that a cer- 
tificate of indebtedness was subsequently issued by the securities com- 
pany to the addressees of the letters for money deposited with it by 
them, as the resuit of the correspondence. In most if not ail in- 
stances, both of thèse coïncidences occurred. From thèse facts it ap- 
pears that the securities company, owncd, controlled, and managed by 
the défendant Brooks, either directly sent the letters in question or 
subsequently adopted them as its work. There was no error in receiv- 
ing them in évidence. 

Some criticism is made of the charge of the court to the jury and 
of the refusai by the court to give a certain requested instruction ; but 
after carefully considering both, we fail to discern anything prejudicial 
to the défendant. The charge as a whole fairly presented the issues 
to the jury for its détermination, and the requested instruction con- 
tained a proposition of law which was not warranted by the facts of 
the case. 

The judgment must be affirmed. 
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CLEVELAND-CLIFFS IRON CO. v. EAST ITASCA MINING 00. 

(Circuit Court of Appeals, Eighth Circuit. May 0, 1900.) 

No. 2,325. 

1. Mines and Mineiîals— Leases— Assignment— Contract— Construction. 

A contract for the assignaient of certain mining leases required plain- 
tiff to pay défendant within 6 montlis from date 7 cents for eaeh ton of 
ore averaging 56 per cent, of iron found as a resuit of exiiloration work 
conducted with reasonable diligence during a periocl of mouths. The- 
contract also required plaintiff to thorougbly explore tlie land, so as to 
fairly détermine tlie character and estent of the deposit of iron ore 
therein. Held, that such clause only required the explorations to be 
reasonably and fairly conducted in tbe usual manner, so as to détermine, 
with as much certainty as that kind of an exploration would permit, the 
character and extent of the ore deposit. 

2. Same. 

A provision of tlie contract requiring plaintiff to furnish défendant a 
true report, sliowing the "substance encountered," should be construed 
only to require plaintiff to disclose the substance encountered by the 
kind of exploration and development adopted by the parties to test the 
same. 

3. Same. 

A contract for the assignment of certain minïng leases on iron land 
provided that plaintiff should pay défendant 7 cents per gross ton of 
2.240 pounds for ail iron ore discovered and shown to exist. The contract 
otherwise provided for customary explorations, whicli under the eustonr 
of the eountry were treated as showing the character of the earth for a 
distance of 100 feet on each side of the drill hole. Held, that the contract 
bound plaintiff to pay défendant 7 cents per gross ton for ail iron ore 
discovered or shown to exist by the completed explorations reasonably 
and fairly made on the land within the tinie speciiied, and the contract 
did not contemplate the aseertainment of the actual quantity of ore 
existing within tlie prernises. 

4. Patment — Quasi Contract- — Mistake of Fact. 

Where a contract for the assignment of leases on iron land provided 
for payment of 7 cents per gross ton for ail iron ore discovered or 
shown to exist by the completed explorations reasonably and fairly made, 
based on a customary assumption that a drill hole would properly disclose 
the condition of tlie earth within a radius of 100 feet, etc., but. notwith- 
standing accurate calculations and computations, it turned out that sucli 
assumption was erroneous, or that any other assuiued fact on which the 
exploration was based was false, plaintiff was not entitled to recover a 
portion of the considération paid as the resuit of such computations, on 
the tneory that the payment was made by a mistake of fact. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

William P. Belden and Horace Andrews (H. T. Grannis and Hoyt, 
Dustin & Kelley, on the brief), for plaintiff in error. 

Oscar Mitchell (J. L. Washburn and W. D. Bailey, on the brief), 
for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judgc. The Cleveland-Cliffs Iron Company sued 
défendant in error, the Hast ltasca Mining Company, to recover $92,- 
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000, alleged to hâve been paid the latter by mistake as excessive con- 
sidération for an assignment of two mining leases. The leases were 
assigned pursuant to a preliminary contract between the parties. De- 
fendant claims that the contract créâtes a conclusive criterion for set- 
tling the price to be paid by plaintif! for the leases, and that the 
price as paid conformée! accurately to the criterion created; that 
if there was any mistake, it was a mistake in judgment in agreeing 
upon the criterion. Plaintiff claims that the contract did not create 
a criterion, and if it did that th^re was such a mistake in its subséquent 
application or opération as entitles it to recover. The true interpréta- 
tion of che contract must therefore be determined. 

The défendant was the owner of several lcasehold terms of 30 years 
in properties located on the Mesaba Range, in Itasca county, Minn., 
upon which it had been conducting explorations for iron ore. On July 
8, 1902, plaintiff and défendant entered into a written contract for 
the assignment of the leaseholds to plaintiff. Those numbered 2 and 3 
are the subjects of this litigation. One of the preliminary recitations 
of the contract is as follows : 

"Whereas, the salfl Cleveland-Cliffs Company ls désireras of acquiring the 
said properties for the purpose of exploring the same for Iron ore, and. for 
the purpose of acquiring mining leases thereon, if iron ore in désirable quanti- 
tés and of suitable quality shail be found to exist thereiu." 

This recitation affords a key to what follows. The first clause 
of the contract provides that it is made in "considération of the pay- 
ments to be made by said Cleveland-Cliffs Company to the said Itasca 
Company, as hereinafter specified." Then, after providing for the 
payment of certain royalties and costs of exploration work already 
done by défendant, the contract proceeds thus: 

"And eaid Cleveland-Cliffs Company agrées to enter upon the said leased 
premises, and with the said five drills freferring to certain churn and diamond 
drills which had been used on the premises by défendant company] and com- 
pétent crews to operate the same, and such other drills and crews as it may 
see fit to put thereon, proceed with the work of exploring said premises l'or 
iron ore: and shall thoroughly explore the lnnds covered by said leases num- 
bered two (2) and three (3) within six months from this date, so as fairly 
to détermine the character and extent of the deposit of iron ore thereiu ; 
such exploration to be conducted to the mutual satisfaction of the parties 
hereto. And in case a différence arises as to whether such lands hâve been 
fully and fairly explored for the purposes above set forth, in that event such 
différence shall be determined by E. J. Longyear, of Hibbing, Minnesota, who 
is hereby agreed upon as a référée for such purpose, and whose détermination 
in that regard shall be final and binding upon the parties. And if upon the 
détermination of said Longyear it shall be that such lands hâve not been fully 
and fairly determined as to quanti ty and quality, then the said Cleveland- 
Cliffs Company shall at once continue such explorations, and complète the 
same as fast as practicable, using not less than four drills in the conduct of 
such work. The said Cleveland-Cliffs Company further agrées that upon the 
exploration being completed on or before six months from this date, it will 
pay to the said Itasca Company the sum of seven (7) cents per gross ton of 
2,240 pounds, for ail iron ore disoovered and shown to exist on, in, or uuder 
said lands covered by said leases numbered two (2) and three (3), which will 
average 56 per cent, or better in iron, ail ore to be flgured in the calculation 
of such average that 1s so situated as to be practically mined from said 
premises, the mines being operated in the usual workmanllke and minerlike 
fashion. * • • The said Itasca Company, upon such payment being made 
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and simultaneoiisly therewith, liereby agrées to exécute and deliver to the 
said Cleveland-Cliffs Company, its suceessors or assigna, good and sufficieiit 
assignments of the said mining leases numbered two (2) and tliree (3), grant- 
ing thereby to the said Cleveland-Cliffs Company ail the riglit, interest, estate, 
and privilèges therein granted by the lessor to the said Itasca Company ; 
* * * tbat the said Cleveland-Cliffs Company shall, from time to time, 
and as near as may be on or about the lst or 15th days of each month during 
the progress of sucb work of exploration and development, furnish to the 
said Itasca Company a true report thereof , showing the location of the various 
test-pits and drill holes, and the substance encountered therein. together 
with a ver âge samples of ore of each five (5) feet of ore, and shall also fur- 
nish a copy of the assays for the détermination of iron and phosphorous on 
average samples of each five (5) feet of ore. * * * " 

Unusual conditions apparently confronted the parties at the time 
this contract was made: (1) Plaintifï wanted the leaseholds for the 
ultimate purpose of mining iron ore. (2) The amount of iron ore 
was necessarily uncertain and doubtful, and would so remain until 
the whole territory should be thoroughly and exhaustively mined. 
(3) Plaintifï could not carry on mining opérations proper until it 
secured the leaseholds. (4) It could not secure the leaseholds, until 
it made payment therefor in the manner prescribed by the contract. 
(5) The explorations were to be thorough, "so as fairly to détermine 
the character and extent of the deposit of iron ore." 

The évidence shows that the usual and customary manner of ex- 
ploring by drill holes was to bore through the earth with a drill en- 
closed in surrounding casements, force water down the drill hole so 
as to return through the surrounding aperture made by the outer 
casement, bringing with it the substances produced by the opération 
of the drill, and depositing the same in a vessel of water, where by 
the process of settling the solid substances go to the bottom of the 
vessel, and, after the water is drawn off, become subject to examina- 
tion and analysis. The évidence further shows that a uniform custom 
pervades the iron régions of the Mesaba Range to assume, for the 
purpose of exploring for iron ore, that what is actually found in any 
5 feet of each drill hole pervades the ground laterally for a radius 
of 100 feet; that 13 cubic feet of ore make a ton; that the product 
brought up from the drill hole discloses the true quantity and quality 
of ore encountered by the drill; that thèse, and other assumptions 
not necessary to mention, are customarily indulged in estimating the 
value of ore-bearing lands; and that traders act upon them, and buy 
and sell according to their showing. Notwithstanding thèse customs 
and assumptions, either one of the latter may, in individual instances, 
obviously be erroneous. No mère exploration of the kind referred 
to can, in the nature of things, disclose with absolute certainty how 
much or what quality of ore exists in the bowels of the earth. Ac- 
cordingly, contracts for buying and selling ore lands always deal 
with a doubtful and uncertain subject of sale, and if parties wish 
to purchase outright, and secure title in anticipation of exhaustive 
mining, they must proceed largely by approximation. Contracts are fre- 
quently made in the light of customary dealing and common usage, and 
when so made such custom and usage enter into and form part of 
the contract as fully as if they were incorporated in it. 1 Story on 
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Contracts, § 794; Robinson v. United States, 80 U. S. 363, 20 L. Ed. 
653; Hostetter v. Park, 137 U. S. 30, 40, 11 Sup. Ct. 1, 34 L. Ed. 
568 ; Albion Phosphate Min. Co. v. Wyllie, 23 C. C. A. 276, 77 Fed. 541. 

An agreement must be interpreted so as to give effect to the inten- 
tion of the parties. This is the great cardinal rule of construction of 
contracts. To that end the four corners of the instrument must be 
examined to ascertain the meaning of any of its stipulations, and each 
of them must be construed so as to give effect to ail, if possible. 
The language employed must be construed in the light of the subject- 
matter and the circumstances surrounding the parties at the time the 
contract was made. 1 Story on Contracts, § 774 et seq. ; Nash v. 
Tovvne, 5 Wall. 689, 18 L. Ed. 527 ; Barreda v. Silsbee, 21 How. 146, 
16 I v . Ed. 86 ; McKeefrev v. Connellsville Coke & Iron Co., 5 C. C. A. 
482, 56 Fed. 212. 

Considering the provisions of the contract in question in the light 
of the foregoing rules of construction and in the light of established 
and uniform usage and custom, we are brought to the following con- 
clusions: (1) That its true construction required the plaintifï to 
pay the défendant, within six months from its date, the price of 
7 cents for each ton of ore averaging 56 per cent, or better of iron 
found as a resuit of exploration work of the usual and custom ary 
kind, conducted with reasonable diligence during that period of time. 

(2) That upon such payment being made défendant bound itself to 
make due and proper assignments of the two leaseholds to plaintiff. 

(3) That the clause of the contract relied on by plaintiff's counsel 
to show that the parties contemplated the ascertainment of the actual 
ore in the premises, namely, "and shall thoroughly explore the lands, 
* * * so as fairly to détermine the character and extent of the 
deposit of iron ore therein," cannot be read alone, but must be read 
in connection with ail the other clauses and implications of the contract ; 
and when so read the clause requires the exploration to be so reasonably 
and fairly conducted, in the usual way, as to détermine with as much 
certainty as that kind of an exploration will permit the character and 
extent of the deposit of iron ore. (4) That the other clause relied on 
by plaintiff's counsel, namely, that which requires plaintiff to furnish 
the défendant a true report, showing the "substance encountered," 
cannot mean an absolutely true showing concerning the substance en- 
countered, but does mean a showing as disclosed by the kind of ex- 
ploration and development adopted by the parties to test it. 

The other clause relied on by plaintiff's counsel to show that the 
parties contemplated the ascertainment of the actual quantity and 
quality of iron ore in the premises is found in that part of the contract 
relating to payment where plaintiff agrées to pay défendant "the sum 
of 7 cents per gross ton of 2,240 pounds for ail iron ore discovered 
and shown to exist," etc. This clause must also be read in connection 
with the others, and, when so read, must necessarily be qualified by 
those provisions for making the exploration, so as to read, substantially, 
that plaintiff agrées to pay défendant 7 cents per gross ton "for ail 
iron ore discovered and shown to exist by the completed explorations 
reasonably and fairly made," as already explained. Obviously, they 
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could not intend at the end of six months to require payment for ail 
iron ore existing in the lands, for it could not be determined. 

The contract in question, when construed in the light of ail its 
terms and implications, furnished data for and erected a criterion 
from which to détermine the value of a doubtful and uncertain sub- 
ject. Neither party could accomplish the purposes of the contract, 
taken as a whole, without resort to some criterion ; and, having so 
resorted to it, and having incurred corresponding obligations, neither 
will be allowed to disown or repudiate the criterion so voluntarily 
adopted. 

In Barreda v. Silsbee, 21 How. 146, 16 h. Ed. 86, the Suprême 
Court, in dealing with a kindred subject, says : 

"Parties hâve the right to sélect what criterion they please, and wliere 
their contracts are fairly made they must receive a reasonable construction, 
so as to carry their intention into effect ; and, in gênerai, that intention must 
be gathered from the language employed, the surrounding circumstances, and 
the subject-matter." 

The clause of the contract requiring exploration to be conducted 
to the "mutual satisfaction of the parties," and creating Longyear a 
référée to détermine in case of a différence between them as to whether 
the land had been fully and fairly explored, does not militate against 
the construction we hâve adopted. The parties contemplated good 
faith and reasonably diligent exploration, to the end that the land 
should be fully and fairly explored within the time fixed; but in order 
to secure that resuit and prevent any miscarriage of a well-under- 
stood purpose, they made provision for an umpire to détermine the 
matter. The construction put upon this provision by the parties, which 
will be referred to later, is a reasonable one, and discloses a practical 
exécution of the contract, in harmony with its main purpose, and con- 
sistently with ail its provisions. 

Was any mistake made by the parties in carrying out the method 
or applying the criterion adopted? If both parties made an actual 
mistake in computation of the results shown by the exploration as 
made, or in calculating the areas of the land surrounding the drill 
holes, whose minerai substances, it is conceded, were to be fixed by 
the showing made in the drill holes, and by such mistake had over or 
under paid the price agreed upon, a remedy under well-recognized 
équitable principles would be afforded to correct the mistake. It 
would involve no rescinding or déniai of the agreement, but would 
be in affirmance or exécution of it. But if, notwithstanding accurate 
computations and calculations, it turned out that the assumption that 
100 feet area surrounding each hole contained the kind and quality 
of ore disclosed in the drill hole, or any other assumption connectée! 
with the exploration, was false, such falsity would confer no right 
of action. The parties by arranging for exploration of the land with- 
out critically defining how it was to be done adopted the usual and 
customary explorations of the région. See cases, supra. 

The contract, as a whole, is obviously pregnant with assumptions 
adopted by the parties in order to accomplish the main purpose of 
making provision for assigning the leases and payment of the con- 
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sideration therefor before practical mining opérations should begin. 
But it is contended that ,by reason of what is called unexpected and 
unusual decomposed taconite in strata, which some of the drills pene- 
trated (which vvas not discovered or known to exist until the explora- 
tions were completed, the property paid for, and the leases assigned), 
the force pump which brought up from the drill holes spécimens of 
the substances through which the drills passed brought up much of 
this taconite, which, instead of settling in the bottom of the vessel, 
remained, by reason of its fineness, in suspension, and ultimately 
flowed off with the water, leaving the iron ore which settled in the bot- 
tom of the vessel apparently of higher grade than it really was or would 
hâve been determined to be if the taconite had been deposited with 
it, and thereby made subject to calculation; that, as a resuit of this 
unexpected présence of taconite, the deposit which settled at the bot- 
tom of the vessel did not disclose the real substances brought ont by the 
opération of drills. The mistake relied on arises from the fact 
that this unusual substance was encountered when the parties did not 
expect it to bc encountered. Is such a discovery, made after the ex- 
plorations provided for by the contract were completed, a mistake, 
for which recovery can be had in this action? We think not. The 
présence of the unusual taconite was a contingency, like the possi- 
bility of variation of the quality of ore within the radius of 100 
feet, or like other possible departures from the usual and ordinary 
conditions relating to the deposit of iron ore of which, for want of any 
possible data of absolute certainty, the parties assumed the risk. The 
contract discloses on its face that the parties at the time of its exé- 
cution had knowledge of the possibility of the existence of taconite 
in the leasehold premises in question, and that taconite might be en- 
countered by the drills. Clause 6 of the contract reads as follows : 

"It is agreed between thèse parties that whenever the term 'thoroughly 
explore for iron ore' is used in this agreement, and in ail casas where it is 
herem provided that the said Cleveland-Cliffs Company shall thoroughly 
explore the premises bereinbelore described l'or iron ore, that it shall not 
be deemed that such premises hâve been so explored in cases where taconite 
shall be encountered, unless such taconite is either penetrated through the 
entire body thereof, or at least to a depth ot 100 feet in three holes m each 
forty (40) acres, unless the said référée, E. J. Longyear, hereinbefore men- 
tioned. shall notil'y the parties upon au examination thereof that he deems 
such work unneeessary or useless." 

No claim is made by either party of any right or privilège arising 
under this clause of the contract, and référence is made to it only for 
the purpose of showing that the parties had in mind at the time the 
contract was made the possibility of encountering taconite, and for 
that reason its présence in the earth cannot properly be said to be 
unexpected. With knowledge of the possibility of this substance being 
encountered, the parties nevertheless adopted the customary method 
of exploring the premises by drill holes and test-pits as the criterion 
for determming the considération which should be paid for the lease- 
holds. They probably knew from that large and gênerai expérience 
which alone could make any method of exploration customary that 
it afforded the most available and satisfactory criterion for measuring 
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the value of the unknown and uncertain substances in the earth, and 
when they fairly adopted sttch a criterion for determining such values 
they cannot complain because of the very uncertainties which induced 
them to adopt it. 

Pomeroy on Contracts, § 239, lays down the doctrine as follows: 

"Where parties hâve knowingly entered into a spéculative contraet — that 
is, one in which they Intentionally speculate as to .the resuit — and the facts 
upon which such agreement was founded, or the event of the agreement itself, 
turn out very différent frorn what was expected or anticipated, this error, 
miscalculation, or disappointment, although relatmg to niatters of fact and 
uot of law, is not such a mistake, within the meaning of the équitable doc- 
trine, as entitles the disappointed party to any relief either by way of de- 
feating or rescinding the contraet. In such classes of agreements the parties 
are supposed to calculate .the chances, and they certainly assume the risks." 

Beach, inhis work (Mod. Eq. Jur. Vol. 1, § 56), states the rule thus: 

"Relief wlll not be given on the ground of mistake where the subjeet-mat- 
ter of the contraet is of a doubtful or uncertain character or kind." See 
cases there cited. 

In United States v. Barlow, 132 U. S. 271, 281, 10 Sup. Ct. 77, 33 
L. Ed. 346, Mr. Justice Field, speaking for the court, says: 

"It Is also true that where the subjects in relation to which the contraet of 
parties is made are necessarily of an uncertain and spéculative character or 
value, and that is known to the parties, a mère mistake by them in their 
estima te of the value is not deemed suffieient to authorize a reeovery of the 
moneys paid upon the erroneous estimate." 

This court, in Chicago & N. W. Ry. Co. v. Wilcox, 54 C. C. A. 147, 
116 Fed. 913, 915, considering a kindred subject, observes: 

"Where parties hâve knowingly and purposely made an agreement to com- 
promise and settle a doubtful claim, whose character and extent are neces- 
sarily conditioned by future contingent events, it is no ground for the avoid- 
ance of the contraet that the events happen very differently from the ex- 
pectation, opinion, or belief of one or both of the parties." 

In Eastman v. Water Power Co., 24 Minn. 437, 443, the court says : 

"When the fact is doubtful from its own nature, in every such case, if the 
parties hâve acted with en tire good fatth, a court of equity wlll not interpose, 
for in such cases the equity is deemed equal between the parties." 

See, to the same effect, Buffalo v. O'Malley, 61 Wis. 255, 20 N. W. 
913, 50 Am. Rep. 137, and 1 Story Eq. Jur. § 150. 

The exploration provided for by the contraet, and upon the results 
of which plaintif! agreed to pay for the leaseholds, lacked in many 
respects that degree of certainty which is usually desired and attained. 
It involved many éléments equally as uncertain and doubtful as the 
false assumption relied on by plaintiff that the pump would bring 
up and disclose in the bottom of the settling vessel true information 
concerning the substances through which the drill passed. But the 
parties contracted in view of ail thèse uncertainties, and by reason of 
them agreed upon a criterion which they could practically apply and 
thereby accomplish their purposes. 

In the light of the foregoing facts and authorities, we are irre- 
sistably brought to the conclusion that plaintiff cannot be released 
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from the obligation of the contract because one of the éléments of 
uncertainty was largely disappointing. The others may hâve turned 
out more favorably than was expected. The parties agreed upon 
a resuit disclosed by ail of them operating together, and one party 
cannot be heard to complain of an unfavorable showing made by 
one élément, any more than the other party can be heard to complain 
of favorable showing made by other éléments. 

If any doubt exists concerning the true construction of the contract 
in question, resort can be had to that construction which the parties 
themselves placed upon it. The complaint discloses that the explora- 
tions were made in the manner provided by the contract and "by 
the methods approved and ordinarily employed by engineers in that lo- 
cality." It appears beyond question that Longyear, who was the référée 
agreed upon to détermine when the premises "had been fully and 
fairly explored for the purposes set forth," at the end of the six months' 
period decided that the property had then been fully and fairly ex- 
plored, and when such décision was made the assignments of the 
leases were executed by the défendants, and the purchase money paid 
according to the resuit of the finished explorations. 

Without entering further into détail, it can safely be said that the 
parties proceeded from and after the date of the exécution of the 
contract, July 8, 1902, for and during the full period of six months, 
to treat the contract as requiring them to settle on the showing made 
by the explorations at the end of the six months, and the évidence is 
that at that time they settled accordingly. 

This court, in the case of Long-Bell Lumber Co. v. Stump, 30 C. C. 
A. 260, 86 Fed. 574, 578, said : 

"There is no better established rule, or one more instinct with the spirit 
of equity in the construction of contracts wanting in perspicuity or clearness 
of ineaning, than to adopt that which the parties, by their course of dealing, 
place upon it before any eoutroversy arose between them." 

This court also said in the case of Housekeeper Pub. Co. v. Swift, 
38 C. C. A. 187, 97 Fed. 290, as follows : 

"The practical interprétation given to their agreements by the parties to 
them, while they are engaged in their performance, and before any contro- 
versy has arisen concerning them, is one of the best indications of their true 
intent, and courts that l'ollow it rarely go far astray." 

See, also, to the same effect, Chicago G. W. Rv. Co. v. Northern Pa- 
cific Rv. Co., 42 C. C. A. 25, 101 Fed. 792, and Chicago v. Sheldon, 
76 U. S. 50, 19 L. Ed. 594. 

When, at the trial below, ail the évidence had been introduced 
touching the contract, custom, and usage involved in this case, and 
when the learned trial judge had been fully advised concerning the 
intentions of the parties, he, on defendant's objection, excluded ail 
évidence offered by plaintif!" tending to show that after the assignment 
of the leases and payment therefor by plaintiff it caused new explora- 
tions to be made to show the présence of taconite in the drill holes, 
and to demonstrate the true quantity and quality of iron ore in the 
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leased premise's. The exclusion of this évidence raised the questions 
concerning the construction of the contract and its conclusiveness 
upon the rights of the parties thereto. 

For reasons already expressed, the learned trial judge committed no 
error in excluding that évidence, and the judgment rendered, being 
for the right party, must be, and accordingly is, affirmed. 
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(Circuit Court of Appeals, Sixth Circuit June 16, 1006.) 

No. 1,500. 

Sales — Construction of Contract — Warrants; 

A contract for the manufacture and delivery of a dryer for drying 
beet pulp contained the following provisions : "Guaranties : We will guar- 
anty the dryer * * * to develop under test an easy capacity for evap- 
orating not less than 6,000 pounds of moisture hourly from your pressed 
beet pulp ; guaranty based on the pulp wlien delivered to the dryer car- 
rying about 80 per cent, of moisture, and to be thoroughly disintegrated. 
We further guaranty that the dried pulp will be dried thorougliiy and 
evenly to 10 per cent, or less of moisture, and without injury to flavor or 
color. We also guaranty an evaporation of about ten pounds of moisture 
to the pound of combustible consumed. * * * " Held, that the condi- 
tion that the beet pulp delivered to the dryer should carry about 80 
per cent, of moisture and be thoroughly disintegrated applied to ail three 
of the guaranties, and not merely to the one which preceded it, and that 
where the dryer was never tested nor used under such condition the 
buyer eould not allège a breach of the second guaranty in défense to an 
action for the purchase priée. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

S. T. Douglas and George B. Perry, for plaintiff in error. 
A. C. Dustin and Horace Andrews, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action on a contract 
for the manufacture and delivery by the plaintiff in error (plaintiff 
below) to the défendant in error, of a dryer for drying beet pulp. 
The suit was for the balance of the purchase price, and the défense 
that the dryer did not comply with the second guaranty of the con- 
tract, a copy of which is given below. The case went to the jury 
upon a charge giving to this guaranty an interprétation to which the 
plaintiff excepted, and resulted in a verdict for the défendant. There 
are many assignments in error, but the case turns upon the construc- 
tion of the contract in the particular mentioned. 

1. The contract involved is contained in the following proposai and 

acceptance : 

"Cleveland, Ohio, June 26th, 1000. 
"Marine Sugar Company, Marine City, Mich. — Dear Sirs: We submit the 
following proposai for your considération, and, we trust, acceptance: 
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"Priée : For tlie snm of §0.425.00, we will funiish to y on the ironwork codi- 
plete for ono Cummer patent dryer, to be equipped with Cumuler patent nie- 
chanical stoker for burning slack bituminous coal, also Lee patented dust 
collector. 

"Delivery : To be made F. O. B. cars Cleveland in abont seventy-flve days 
from date of receipt of your aeceptanee of this proposition, barring delays 
beyond our control. 

"Plans : In about two weeks from date of receipt of your aeceptanee of 
this proposition, we will furnish a complète set of plans for tlie setting of tbe 
dryer. 

"Guaranties: We will guaranty tlie dryer, when erected and operated ac- 
cording to our plans and instructions, to develop under test an easy capacity 
for evaporating not less than 6,000 pounds of moisture hourly from your 
pressed beet pulp ; guaranty based on the iiulp when delivered to the dryer 
carrying about 80 per cent, of moisture and to be thorougbly disintegrated. 
We furtlier guaranty that the dried pulp will be dried thoroughly and evenly 
to 10 per cent, or less of moisture, and without injury to flavor or color. We 
also guaranty an evaporation of about ten pounds of moisture to the pound 
of combustible consumed on the bars of the stoker; slack bituminous coal of 
good quality to be the fuel used. 

"Expert Man : We will furnish the services of an expert man to su- 
perintend and assist in the erecting, starting, and testing of the dryer. We 
will furnish swh a man at the rate of $5.00 per day, plus his board and ex- 
penses from the time he leaves Cleveland until his return thereto, payable to 
man direct weekly by you. 

"Failure of Guaranties: Should fair and proper trials made within flve 
months from date of shipment of the dryer demonstrate that the dryer is in- 
capable of fulfilling the guaranties, you will be at liberty to load the dryer 
and appurtenanees as furnished by us on cars at your place, subject to our 
order, when we will refund to you what you hâve paid to us on account of 
this contract, reimburse you for the actual amount expended by you in erect- 
ing the dryer in masonry, and neither party shall bave any further claim on 
the other. 

"Ternis of Payment : $1,000.00 to be paid in cash along with your aeceptanee 
of this proposition : $3,425.00 in cash upon shipment of the dryer ; $2,000.00 
in cash as soon as dryer has been tested and the guaranties fulfilled ; but in no 
eveut is payment of the last $2,000.00 to be deferred longer than flve months 
from date of shipment of the dryer. 

"Mutual : There are no conditions applying to tins contract other than 
those expressed herein. 

"Respectfully submitted, W. M. Cummer, Président." 

"The F. D. Cummer & Son Co., Cleveland — Dear Sirs: We accept your 
proposition as written above, and agrée to fulfill our part. We hand you 
herewith our check for $1,000, same being first payment on account of this 
contract. 

"Yours truly, Marine Sugar Company." 

Upon the aeceptanee of the proposai, the défendant paid the $1,000 
stipulated in the contract, but made no further payment. It refused 
to pay the $3,425 stipulated to be paid upon the shipment of the dryer, 
because it desired to test the machine before making further pay- 
ments. Thereupon the plaintiff brought suit to recover the second 
payment. No test of the dryer had been made prior to the time the 
suit was brought. Subsequently, préparations for a test were made, 
but the plaintiff declined to proceed with the test after a preliminary 
analysis of the pressed beet pulp showed that it contained 92 or 93 
per cent, of moisture instead of the 80 per cent, mentioned in the con- 
146 F.— 16 
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tract as the basis of the guaranty or guaranties. This brings us to 
the construction of thèse guaranties. 

It will be observée! that the contract contains three guaranties re- 
specting the opération of the dryer — the first as to the total capacity 
of the dryer for evaporation per hour ; the second as to the quality 
of the prodnet ; the third as to the capacity for evaporation to the 
pound of coal consumed. The first guaranty is expressly based upon 
the condition that the pressed beet pulp, when delivered to the dryer, 
should carry about 80 per cent, of moisture, and be thoroughly disinte- 
grated. The court, during the trial and in its charge, limited this condi- 
tion to the first guaranty, and respecting the second guaranty, upon 
which the controversy hingecl — the question submitted to the jury be- 
ing whether the quality of the dried pulp produced complied with this 
guaranty — said : 

"As the court has construed this guaranty in the course of the trial, it is 
independent of the undertaking on the part of the défendant that the pulp 
should contain a spécifie amount of moisture." 

It is conceded that the "pressed beet pulp" delivered, to the dryer 
carried between 92 and 93 per cent, of moisture. The court below 
held that this made no différence; that, under the second guaranty, 
the product of such pulp must be "dried thoroughly and evenly to 10 
per cent, or less of moisture, and without in jury to flavor or color," 
regardless of the fact that the material when placed in the dryer 
carried about 13 per cent, more of moisture than that stipulated in 
the contract at the conclusion of the first guaranty. 

We think the court erred in so construing the second guaranty. 
It appears from the testimony that the sugar company was just en- 
tering upon the business of producing beet sugar, and the Cummer 
Company was making its first dryer for beet pulp. Both were new 
to the business. Both took risks'in thus entering an untried field. 
Each had a right, and it was the part of prudence, under such cir- 
cumstances, to define its obligations and limit its risks, and this was 
donc in the contract under considération. The proposai at its close 
containing the following explicit provision : "Mutual : There aire 
no conditions applying to this contract other than those expressed 
therein." This, along with the other provisions of the contract, was 
accepted by the sugar company, and should hâve been treated by it 
as notice that a strict compliance with the terms of the contract 
would be insisted upon by the Cummer Company. 

The fact, to which we hâve alluded, that the field was a new one, 
appears in the provisions respecting the "failure of guaranties," limit- 
ing the liability of the parties. This provides that should proper 
trials made within rive months from the shipment of the dryer 
demonstrate that it was incapable of fulfilling the guaranties, the 
buyer would be at liberty to return the same, when the seller would 
refund the amount paid, reimburse the buyer for the actual amount 
expended in erecting the dryer, and neither party should hâve any 
further claim on the other. The contract, as we read it, was an en- 
tirety, and the three guaranties were each based upon the same con- 
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dition, that condition being that the beet pulp delivered to the dryer 
should carry about 80 per cent, of moisture, and be thoroughly clisin- 
tegrated. It is true that this condition is found at the end of the 
first guaranty, but that is where it belonged. The first guaranty 
applies to the process of evaporation, the second to the resuit, the 
third to the cost in coal. The raw material is properly conditioned 
in the first. Hère it is designated as "pressed beet pulp," and it is 
stated that the guaranty is based on such pulp when delivered to the 
dryer, carrying about 80 per cent, of moisture. The second guaranty 
treats of the "dried pulp." This "dried pulp" is plainly the resuit 
of the evaporation described in the first guaranty. It is the pulp 
dried from "the pressed beet pulp," mentioned in the first guaranty, 
carrying about 80 per cent, of moisture. The same thing is true of 
the third guaranty, although it does not appear to be involved in 
the case. In short, the plaintiff, in designing the dryer, figured upon 
the pressed beet pulp delivered to the dryer carrying about 80 per 
cent, of moisture. It matters not why it did so, or whether it was 
correct in doing so. If both the Cummer Company and the sugar 
company were mistaken in the belief that the Cummer Company 
could produce "pressed beet pulp" carrying only 80 per cent, of mois- 
ture, that would not alter the contract, and change it to one based upon 
the delivery of pressed beet pulp containing 93 per cent, of moisture. 

The proposai of the Cummer Company when accepted limited its 
liability to a failure to produce a successful dryer for pressed beet pulp 
carrying about 80 per cent, of moisture, and if no such pulp was de- 
livered to the dryer, and it failed, under the second guaranty, only 
with beet pulp containing 93 per cent, of moisture, it had a right to 
insist that, in the absence of a failure of the dryer when tested with 
beet pulp carrying only 80 per cent, of moisture, it must be held to 
hâve complied with the contract, and the sugar company was bound 
to retain the dryer and pay the purchase price. 

For the reasons stated, without considering other assignments of 
error, we hâve reached the conclusion that the judgment of the court 
below must be reversed, and the case remanded for a new trial. 



In re WEINREB et al. 
(Circuit Court of Appeals, Second Circuit. February 26, 1006.) 

No. 129. 

BANKBTJPTCY CoNCEALMENT OF ASSETS — EVIDENCE TO JuSTIFY FlXDING. 

The indebtedness of bankrupts who were dealers in diainonds and 
jewelry was about $90,000, ail of which had been coutracted within the 
past 15 months. There was a shortage of assets, not satisfactorily ac- 
counted for of $60,000, and besides that within 10 days shortly prior to 
their bankruptcy they drew from the bank on checks $18,200. On their 
examination they refused to answer questions în respect to such trans- 
action, but later when their discharge was opposed on that ground, 
testifled that they had paid the money drawn for diainonds previously 
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purchased frora a stranger whieh they suspected to hâve been smuggled, 
and thnt at bis request tlie transaction was not entered on their books, 
but was sbown in a sinall book kept by them. Sueh book was not pro- 
dueed and their testimony was wlioliy uncorroborated. Held, tliat their 
testimony was not crédible, and that the évidence justifled a finding 
that they had conceaied tbe nioney, and an order requiring tbem to 
pay it over to their trustée. 

Pétition for the Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 

The following is the opinion of Holt, District Judge, in the court 
belovv : 

This is a certiflcate to review an order of the référée, denying a motion 
that the bankrupts turn over certain money to the trustée. The bankrupts 
were jewelers and diamond brokers at New York. They had been in busi- 
of about $20,000 a year. During the year from January, 1902, to Decem- 
ness for about eight years before the bankruptcy. They did a business at first 
ber, 1002, the sales aggregated $72,115. During the seven months from 
January, 1903, to the end of July, 1903, they aggregated $79,001. On Au- 
gust 4, 1903, an involuntary pétition was filed and an adjudication in bank- 
ruptcy thereafter had. The schedules show liabilities of about $90,000 and 
nominal assets of about $18,000, from whieh about $10,000 has been realized. 
The liabilities sbown in the schedules were contracted during the 15 months 
prior to the flling of the pétition. No adéquate explanation is given of this 
large deficiency, and ail the circumstahces of the case show, in my opinion, 
that the bankrupts, during the last six months that they continued in busi- 
ness, contemplated a fraudulent bankruptcy. During the period between 
July 11 and July 20, 1003, the bankrupts drew from the bank cash on checks 
aggregating $18,200, as follows: July lOth, $3,000; Julv llth, $2,000; July 
lith, $2,000; July 13th, $2,200; July 13th, $0,000; July 20th, $3,000. On 
the day after the last clieck was drawn, Merker, one of the bankrupts, went 
to Europe, and about a week after Weinreb, the other bankrupt, having 
heard that proceedings in bankruptcy were contemplated, also left for 
Europe. After jurisdietion had been obtained by publication of the subpœna, 
and an adjudication in bankruptcy had, they returned and were examined. 
On their first examination, wheu asked as to what had been done with this 
$18,200 drawn in cash, each of them refused to answer, on the ground that 
the answer would tend to incriminate and dégrade him. Several months 
later they applied for a discharge, and one of the spécifications of objection 
to discharge was that they had reftised to answer material questions. Tliere- 
upon the bankrupts appeared before the référée and offered to answer the ques- 
tions which they had previously refused to answer, and they thereupon testi- 
fied, in substance, as follows : That Merker, when in Paris, in May or 
June, 1902, was introduced to a man named Freundlich, by a diamond 
broker. Ile does not reuiember the naine of the broker. Ile does not know 
the résidence, business address or first name of Freundlich. Freundlich told 
Merker that he would like to do business with him. Merker said that he 
would buy if the goods were right and reasouable. Freundlich said that he 
would send a man to him in New York with the goods, and in the package 
he would find a mémorandum of prices. Freundlich said that he sold goods 
only for cash, that he didn't want any note or receipt, and didn't want 
his name entered In the bankrupts' books. Merker explained that they 
were not able to pay cash, and Freundlich thereupon agreed to sell on eight 
months' crédit. Thereafter, in the fall of 1902, a man came to the bank- 
rupts' office. He said that his name was Jackson. The bankrupts did not 
know where he lived, or where his place of business was, or what his first 
name was. He brought some diamonds, and said that he represented Mr. 
Freundlich. The diamonds had inclosed with them a mémorandum stating 
their weight and value. The mémorandum had no billhead. The bankrupts 
purchased the diamonds on eight months' crédit. They gave no receipt, note, 
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or writing of nny kind for them. Thoy made no entry of tliom in their 
regular books, but say tbey mu de an entry in n little book like a bank book, 
which tbe receiver did not find and which bas never been produced. At 
the expiration of tbe eight months, which happened to be during the latter 
part of July. immediately beforo the bankruptcy, Jackson appeared at tlir- 
office and asked to be paid. ITe objected to ciiecks and wanted cash, and 
therenpon botli bankrupts drew the checks in question and went to the 
bank and drew the cash and gave it to Jackson. Jackson gave tliem no 
receipt or paper of any kind. One of the bnnknipts admitted tliat lie 
snspected that thèse goods liart been smuggied, and their claim is substan- 
tially that that fact was the explanation of the circumstances under which 
thèse goods were bought and paid for. 

This story is extremely improbable. Of course, smuggied goods may lie 
purehnsed, and, if purchased, the acts of the parties engaged in such a 
business are frequently steaitby and furtive. Rut if that is tlie explanation 
of the circumstances of this purchase, it is not onough for the bankrupts to 
siniply say so. Their story, if true, could lie corroborated in various ways. 
But it is entirely nncorroborated. It is proeisely the kind of story which 
bankrupts would tell, who had been engaged în the diamond business, and 
had been planning a fraudulent bankruptcy, and had drawn $18,000 in 
cash just before their bankruptcy, for the pnrpose of concealing it frora their 
creditors. I cannot avoid the conclusion that their story is an entire fab- 
rication, and that the bankrupts hâve this money eoncealed from their 
creditors, and that tliey should be ordorerï to pay it to the trustée. 

ïhere is, besides the sum of .$ 18,200 which tliey drew out in cash, a de- 
ficiency of assets amounting to about SfîO.000. The only explanation of the 
disappearance of this large amount given by the bankrupts is that losses 
arose from bad judgmeiit in buying and thon selling at a sacrifice to nay 
pressing debts. Tbey assert that at the end of each year tliey found tbey 
had lost money. This explanation is verv unsatisfactory. but perhaps it is 
not impossible. 1 strongly suspect that the bankrupts hâve a large part of 
this defleiency hidden somewhere; but I think, upon the whole, that the 
proof that tliey bave it is not sufRcient to justify an order that they 
pav it over. An order may be entered directing them to pay to the trustée 
$18,200. 

Joseph Fried, for petitioners. 
Joseph Rosenzweig, for respondent. 

Before LACOMBE and COXE, Circuit Judges. 

PER CURIAM. Order affirmed on the opinion of the District 
Court. 



KRLIv v. TRENCIIARD et al. 

(Circuit Court of Appeals, Fourth Circuit. July 11, 1906.) 

No. G00. 

Courts — Circuit Court of Appeals — Construction of Dfxree. 

Where the Circuit Court of Appeals entered a decree directing that 
the costs in the trial court and on Appeal should be borne equally be- 
tween plaintiff and défendants, and a controversy subsoquently arose in 
carrying ouf the decree concerninsr the exponditures to be divided, tbe 
Circuit Court of Appeals had juridiction to construe its decree on a 
subséquent appeal from the judgment rendered, though only presenting 
a question of costs. 
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2. Costs— Division — Equity — Discrétion. 

In fédéral courts of equity tne giving or withholding costs or the ap- 
portionment and division thereof is within tlie discrétion oî the court. 
which is to be exercised, not arbitrarily, but with référence to the gên- 
erai principles of equity and the spécial circumstances of each case. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Costs, § 21.] 

3. Same — Apportionment — Expenses of Receivership. 

After continued litigation lioth parties were in part successful, défend- 
ant finally securing a decree for $19,000 and interest for flve years 
against plaintiff. An appeal was taken, on which the appellate court 
directed that the costs in both the trial court and on appeal should be 
borne equally between plaintiffs and défendant. Heîd, that the costs re- 
ferred to were ordinary costs, incident to the Htigation, and did not in- 
clude the expenses of a receivership. 

Appeal from the Circuit Court of the United States for the Eastern 
District of North Carolina. 

This is the second appeal from the United States Circuit Court for the 
Eastern District of North Carolina, at Raleigh, in the equity cause therein 
depending wherein W. B. Trenchard and others were plaintiffs and F. Kell 
was défendant, the original appeal taken by the défendant in the court below 
having been decided by this court on the 9th day of November, 1905 (142 
Fed. 116) ; the présent appeal by the same appellant, the défendant in the 
court below, being from the decree of the latter court entered on the 2d 
day of January. 1906. after the receipt of the mandate of this court respecting 
the costs in said cause. 

F. H. Busbee (H. H. Little, on the brief), for appellant. 
James H. Shepherd (W. H. Day, Peebles & Harris, Gay & Midyett, 
Shepherd & Shepherd, on the brief s), for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. The sole question presented by this 
appeal arises upon the taxation of costs by the lower court in carrying 
out the decree and mandate of this court in the former appeal ; the 
opinion and judgment of this court prescribing that the costs of the 
cause in both this and the lower court should be borne equally between 
the appellant and the appellees. In the taxation of costs pursuant to 
this direction, the lower court by the decree appealed from included 
the allowance to the receiver as a part of the costs properly to be di- 
vided, and which action forms the basis of this appeal. 

The appellees insist that the action of the lower court complained of 
is not subject to review by this court, as it relates purely to a matter 
of costs, which is a matter within the discrétion of that court, and not 
subject to review on appeal. In the view taken by this court, that 
question is not a very material or practical one, since the appeal in 
this case relates to the construction to be given to a judgment and de- 
cree of this court; and for that reason the same should be subject to the 
review and action of this court, as it can manifestly best détermine 
what was meant and intended by its own decree. A gênerai dis- 
cussion and citation of authorities on the subject of the right of appeal 
in cases affecting costs will be found in Re Michigan Central R. R. Co., 
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124 Fed. 727, 733, 59 C. C. A. 643, a décision of the Circuit Court of 
Appeals of the Sixth Circuit. In the fédéral practice in equity the 
giving or withholding costs or the apportionment and division there- 
of is a matter within the discrétion of the court ; such discrétion, how- 
ever, to be exercised, not arbitrarily, but with référence to the gênerai 
principles of equitv and spécial circumstances of each case. 2 Bâtes, 
Fed. Eq. Proc. §§ 842. 844; Primrose v. Fenno (C. C.) 113 Fed. 375; 
Electric Co. v. Scott (C. C.) 101 Fed. 524, 11 Cyc. 36. 

In decreeing the division of costs in this court and the court below 
was rneant only the ordinary taxable costs of the litigation, and not 
such charges and expenses as the costs of the receivership and pay- 
ments and allowances to receivers ; those being costs properly apper- 
taining to the receivership, and chargeable against the property in 
the receiver's hands. Ferguson v. Dent (C. C.) 46 Fed. 88; Elk Horn 
Oil & Gas Co. v. Foster, 99 Fed. 495, 39 C C.A. 615. This case was 
a long and bitter controversy, in which both parties were in part suc- 
cessful, and it seemed to the court to be one eminently calling for ap- 
portionment of the costs between them in the manner indicated. The 
appellant, however, secured a decree for $19,000 and interest for some 
five years against the appellees, which would ordinarily carry with it 
a decree for the full costs of the litigation ; but the court did not give 
the latter decree as to costs, but determined that the ordinary costs inci- 
dent to the litigation in this and the lower court should be divided 
between the parties. This was, at least, ail that the appellees could 
hâve asked, and to visit upon the appellant in addition one-half of the 
receivership costs would seem to be clearly inéquitable. 

It follows from what has been said that the decree of the lower court, 
in so far as it decrees as a part of the costs to be borne by the appel- 
lant the receivership costs in question, is erroneous, and should be re- 
versed, and this cause remanded to the lower court, to be proceeded 
therein in accordance with the views herein expressed. 

Reversed. 



ILLINOIS CENT. R. CO. v. DAVIES. 
(Circuit Court of Appeals, Eighth Circuit. May 9, 190G.) 



Appeal — Revievv — Excessive Damages. 

An assidûment that the verdict awarded excessive damages through 
passion and préjudice could not be reviewed on appeal to the Circuit 
Court of Appeals, such question being within the exclusive jurisdiction 
of the trial court, determinable on a motion for a new trial. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Errer, 
§ 3944.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

James D. Armstrong, for plaintiff in error. 
F. D. Earrabee, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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ADAMS, Circuit Judge. This was an action for a malicious as- 
sault upon Davies by one of the agents of the railroad company 
while engaged in the discharge of his duties as such agent. A verdict 
and judgment rendered in favor of the plaintifï for $975 is sought 
to be reversed by this writ of error. The jury was so fully instructed 
on ail questions of law, including those relating to the measure of 
damages, that no fault is found therewith. The only error assigned 
and urged for our considération is that the jury, through préjudice 
or passion, awarded excessive damages. This, under the Constitution 
and law as interpreted in the following cases, we hâve no power to 
consider or détermine. Parsons v. Bedford, 3 Pet. 443, 447, 7 L,. Ed. 
732 ; Railroad Company v. Fraloff, 100 U. S. 24, 31, 25 L. Ed. 531 ; 
New York, Take Erie & Western Railroad Co. v. Winter, Adm'r, 143 
U. S. 60, 75, 12 Sup. Ct. 35G, 36 L. Ed. 71 ; Lincoln v. Power, 151 U. 
S. 436, 438, 14 Sup. Ct. 387, 38 L. Ed. 224 ; Shauer v. Alterton, 151 
U. S. 607, 626, 14 Sup. Ct. 442, 38 L. Ed. 286 ; Homestake Mining Co. 
v. Fullerton, 16 C. C. A. 545, 69 Fed. 923, 931. 

It is the duty of the trial court on a motion for a new trial to set 
aside a verdict in case of such misconduct, préjudice, or mistake 
on the part of the jury as unduly affects the award of damages. Such 
action being the only remedy available to a suitor complaining of 
excessive damages, the trial court should exercise its exclusive power 
conscientiously and fearlessly. 

The learned trial judge, with full knowledge of ail the facts and 
circumstances attending the trial, and in the light of ail the évidence 
in the case, overruled the motion for a new trial. The defendant's 
remedy was thereby exhausted. The judgment is accordingly affirmed. 
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lWALKER PATENT PIVOTED BIN CO. v. MILLER et aL 

(Circuit Court E. D. Peansylvania. June 22, 1900.), 

No. 48. 

1. Patents — Suit fob Infrittcement — Référence fob Accountitto. 

Where in a suit for infringement the validity of a patent has been 
sustaîned, the gênerai principles and scope of the invention determined, 
and certain structures made by défendants held to infringe, on an aecount- 
ing for damages and profits the complainant is not limited to an 'inquiry 
as to the nuinber of such particular constructions made and sold by de- 
fendants, but, except as concluded by tbe decree, and provided tbe dif- 
férences be not so great and tbe question of infringement in such doubt that 
the complainant should be put to a supplemental, if not a new, bill, tbe 
whole question of infringement and its extent are generally open for con- 
sidération by the master. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 591. 

Aecounting by infringer of patent for profits, see note to Brickill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8.] 

2. Same — Motion fob Instructions to Master. 

Where, on a référence for an aecounting as to damages for infringe- 
ment of a patent, the master by bis rulings Iirnits the scope of the inquiry, 
the matter may properly be présente d to the court for décision by a 
motion for instructions to the master. 

In Equity. Suit for infringement of patent. On exceptions to rul- 
ing of master and motion for instructions in proceedings for an ac- 
count. 

Patent considered and sustained in Walker Patent Pivoted Bin 
Co. v. Brown & Krause (C. C.) 110 Fed. 649, and in Walker Patent 
Pivoted Bin Co. v. Miller & England, 132 Fed. 823; affirmed (C. C. 
A.) 139 Fed. 134. See, also, Miller & England v. Walker Patent Piv- 
oted Bin. Co. (C. C.) 138 Fed. 919, affirmed (C. C. A.) 145 Fed. 832. 

Ernest Howard Hunter, for the motion. 

Henry E. Everding, opposed. 

ARCHBALD, District Judge. 1 On the aecounting before the mas- 
ter, Alexander H. Miller, one of the défendants, being under examina- 
tion, and having been interrogated with regard to certain bins, which 
the défendants had furnished and installed at No. 3,300 North Twenty- 
Second street, Philadelphia, being further asked what kind of bins 
they were, made answer, "Well, they are not mentioned in either of 
thèse types" ; referring to those discussed in the opinion sustaining 
the patent and finding that it had been infringed. 132 Fed. 823. He 
was thereupon asked whether they were counterbalanced, swell front, 
pivoted bins, to which he answered, "They were neither type 1 nor 
type 2" ; referring again to those so designated in the opinion. The 
question was then put: "Do you refuse to say whether they were 
counterbalanced, swell front bins" ? thèse, as declared by the court, be- 
ing the distinguishing characteristics of the complainants' bins. 110 
Fed. 649, 651 ; 132 Fed. 823, 826. This, by the instruction of his coun- 

i Specially assigned. 



250 146 FEDERAL REPORTER. 

sel, he declined to answer. There was also a similar înquiry, with a 
similar resuit, as to bins which had been furnished to J. C. Morris, 41 
Main street, Manayunk, Philadelphia. At a subséquent meeting the 
following question also was put : 

"Will you please look at the drawing whioh I now show you, and state 
wliether or not that correctly représenta the construction oï some of the 
pivoted, counterbalanced, swell front bins which your firm constructed and 
sold, and which you say do not fall wlthin types 1 and 2." 

Whereupon, upon objection by défendants' counsel, the master ruled, 
in substance, that the types of bin which were decided to be an in- 
fringement were clearly shown by the drawings already in the case, 
being designated by the court as type 1 and type 2 ; that the witness 
might be examined as to the number of bins of thèse types constructed 
by the défendants, but should not be required to answer as to other con- 
structions ; and that if the complainants contended that other bins con- 
structed by the défendants were infringements, the bins should be 
produced, and expert évidence given as to their character. With this 
the objection of counsel was sustained, and the witness directed not to 
answer the question. The subject came up again, with regard to bins 
furnished to James Arthur, at Fifty-Seventh and Market streets, 
Philadelphia, the inquiry being directed as before, to whether they 
were counterbalanced, swell front bins, and the same ruling was made ; 
the master holding that the witness should only be required to answer 
as to the two particular types of bins which the court had decided to be 
an infringement. Counsel for complainants thereupon took an excep- 
tion, and the rulings of the master hâve been certified to the court for 
disposition. 

By the proceedings previously had in the case leading up to the ac- 
counting, the complainants established the validity of the patent which 
they held, and that the défendants had infringed it. Two kinds of bins 
were shown to hâve been manufactured by the défendants with re- 
gard to which this was held, one of which was hinged to the exterior 
casing, at the lower front edge of the bin body, and the other was 
pivoted at the same point, but upon links, by which, if desired, it 
could, as an additional feature, be swung clear of the casing. As al- 
ready stated, the gênerai character of bin covered by the patent, of 
which thèse were infringing types, was declared to be a tiltable or piv- 
oted swell front, counterbalanced bin, by which it was differentiated 
from other previous forms, and held to comprise a class of its own. 
So far as the défendants may be shown to hâve infringed upon the ex- 
clusive rights secured to the complainants by their patent by the manu- 
facture, sale, or use of this kind of a bin, they must respond in dam- 
ages, and it is for the purpose of determining the extent of their in- 
fringement that the accounting proceeds. Undoubtedly, as to the im- 
médiate forms of bins considered by the court, there can be no ques- 
tion. But the complainants are not confined to this. They are entitled 
to hâve the défendants charged with ail such bins as embody or adopt 
the principle of the invention, even though they may vary from the 
particular construction which the court has passée! upon and con- 
4emned, and from this they cannot rightly be eut off. 



WALKEK PATENT PIVOTED BIN CO. V. MILLER. 231 

The first question which the witness refused to answer was directed 
to the inquiry, whether the bins installed at the place mentioned were 
counterbalanced, swell front, pivoted bins, which, as so characterized, 
apparently brought them within the terms of the patent. Had the wit- 
ness said "No," the complainants might hâve had to accept it, although 
they would hâve been entitled to proceed to the further inquiry, as to 
just what construction they were. But the answer did not meet the 
question in this way, and was in fact evasive. The witness declared 
that they were neither type 1 nor type 2. But this was not to the point. 
The inquiry was not so limited, and is not to be. The complainants, 
moreover, were entitled to the facts, and not to the witness' conclusions 
from them. The question may hâve been objectionable as calling for 
a conclusion, and it certainly would hâve been better if a direct de- 
scription of the bins referred to had been asked. But no point was 
made of that either before the master or hère, and the witness can- 
not be allowed to conclude inquiry by what may happen to be his own 
ideas upon the subject. The basis of the master's rulings upon this 
and the other matters certified is disclosed by his subséquent explana- 
tion, although the subject came up next in a somewhat différent forrri, 
A drawing being exhibited to the witness, the question was asked 
whether it correctly represented the construction of bins which his 
firm manufactured, which did not, as lie said, fall within the two types 
named. Had the master declared upon this, that bins of the charac- 
ter shown by the drawings were not within the terms of the patent, and 
so were immaterial, it would hâve been entirely within his prérogative 
to do so, subject, of course, to a review by the court upon exception. 
His ruling, however, was aside from this. He virtually held that the 
investigation was confined to the particular forms of bins which the 
court had passed upon. It is true that he added that, if the complain- 
ants contended for either types of bins as infringements, they should 
produce the bins, and hâve experts pronounce upon them ; which ap- 
parently left the door open for that line of proof. But assuming that 
the character of bins displayed in the drawings was within the terms 
of the patent, which he did not undertake to pass upon, it was ma- 
terial to show that the défendants manufactured them, as to which the 
witness was excused from answering, and the évidence upon the sub- 
ject was thus eut off. As already intimated, the idea of the master 
evidently was that, at least as the case stood, only the immédiate 
forms of bins which had been put in issue and passed upon were to 
be considered in the accounting. But this clearly is not the rule. 
Exce.pt as concluded by the decree, the question of infringement is 
al way s open for considération before the master. Turrill v. Illinois 
Cent. Railroad, 5 Biss. 344, Fed. Cas. No. 14,272 ; Wooster v. Thornton 
(C. C.) 26 Fed. 274; Thomas v. Electric Porcelain Co. (C. C.) 114 
Fed. 407; Hanifen v. Armitage (C. C.) 117 Fed. 845, 851; Westing- 
house Mfg. Co. v. Sangame Electric Co. (C. C.) 128 Fed. 747. In di- 
recting an account no more is decided, aside from the validity of the 
patent, than that infringement has been made out. The extent of it is 
an after considération. No doubt, to make sure, ail the defendant's 
devices are usually put in, but it also not infrequently happens that, 
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pending litigation, and in order, possibly, to get around it, changes are 
made of more or less substance, with regard to which, if the liti- 
gation is to be effective, the complainant in proceedings for an account 
must hâve the right to inquire and show that they infringe, and is not 
to be confined to the immédiate structures or devices which were 
passed upon by the court. It is true that there may be cases where the 
différences are so great and the question of infringement in such doubt 
that neither the master nor the court w'11 feel justifiée! in going into 
them, and where the complainant may properly be put to at least a 
supplemental, if not a riew, bill. California Paving Co. v. Moliter, 113 
U. S. 609, 618, 5 Sup. Ct. 618, 28 L,. Ed. 1106; Westinghouse Air 
Brake Co. v. Christensen Engineering Co. (C. C.) 126 Fed. 764; Chi- 
cago Grain Door Co. v. C. B. & Q. R. R. (C. C.) 137 Fed. 101. But, 
however that may be in other cases, there is nothing of the kind hère. 
The claimants, to ail intents and purposes, were pursuing a legitimate 
line of inquiry, calculated to détermine the extent of the défendants' 
infringement, and were entitled to prosecute it to the end. 

It was also entirely in conformity with the established practice to 
bring this matter up by a motion for instructions, in the way that has 
been done (Coddington v. Propfe [C. C] 112 Fed. 1016) ; nor, rightly 
considered, is there anything to the contrary in Hoe v. Scott (C. C.) 
87 Fed. 220. Ail that was there decided was that the court would not 
give directions to the master to refuse to take évidence concerning ma- 
chines which the défendants claimed were not an infringement until 
the court itself had had opportunity to détermine whether they were or 
not; it being held that the question was, in the first instance, for the 
master. This is exactly the opposite of what we hâve hère ; the master, 
by a misconception of the scope of the inquiry and of his own powers, 
without passing upon the question presented, having refused to receive 
what was apparently relevant évidence. The effect of this was too 
serious to pass over, and his ruling was therefore properly brought hère 
for review, without waiting for the coming in of his report. The case 
of Hoe v. Scott also, as it will be observed, is direct authority for the 
position already taken that the question of infringement is open, and 
to be passed upon as to devices and structures outside of those directly 
considered by the court. 

An order will therefore be made requiring the witness to answer the 
questions which hâve been certified. 



NATHAN MFG. CO. v. DELAWAKE, h. & W. R. CO. et a' 

(Circuit Court, N. D. New York. July 12, 190G.) 

Patents — Infringement — IVubricatoe for Locomotive Engtnes. 

Tlie Woods piitent, No. 045,020, for a lubricator for the valves and 
cyliuders of locomotive engines, was not anticipated, and discloses inven- 
tion ; nor is it limited in scope to the précise fonn of valve used in the 
by-passage, or the précise position of the valve-controlled by-passage and 
tlie choked passage with relation to the duct or pipe between the lubricator 
and the steam cliest, shown in the drawing of the prel'erred construction. 
As so construed, held infringed. 
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This if: fi suit in equity to restrain alleged infrhigement of letters patent 
No. 645,020. dated Mardi (■>, 1900. and issued to îlugh Woods, assignor to the 
Nathan Jlanui'.icturin^ Company, l'or improvement in lubricators for the 
valves and cylinders of locomotive enginos, and for an aecounting. The dé- 
fendant the Delawarc, Lackawanua & Western Kailroad Company uses îijion 
its locomotive casinos lubricators funiislied liy tlie Michignn Lubricator 
Company, and thèse Inbricators funiislied liy this conipany are the alleged 
infringing déviées. The défendant Michigan Ijiibricaror Company lias bceonie 
a party to tlie suit, and lias awsumed its défense. 

Wetmore & Jenner (Êdmund Wetmore, of counsel), for complain- 
ant. 

Kernan & Kernan (John B. Corliss, George S. Payson, of counsel), 
for défendants. 

RAY, District Judge. The drawing of the patent in suit represents 
in vertical section and partly in élévation a lubricator embodying the 
invention claimed in its preferred form, and shows what is termed 
a "double-feed lubricator," one in which both of the cylinders and 
valves of a locomotive engine are lubricated from one common oil 
réservoir, The patent expressly states, however, that the number of 
feed outlets with which the lubricator is provided may be varied with- 
out departure from the invention. The spécifications then give a 
gênerai description of the lubricator, following this with a more 
spécifie description of the structure in which the invention is found. 
The spécifications then state that in ordinary lubricators of this class 
each of the upper sight-feed brackets contains, near the outlet point 
into the oil pipe which leads to the cylinder, an outlet nozzle with 
an exceedingly small opening, which nozzle, in connection with the 
equalizing tubes, M, serves in the usual manner to equalize the pres- 
sure within the lubricator. Ovving to the fact that the steam supply 
for the lubricator cornes directly from the boiler, it is évident that 
the escape of steam and oil through the upper sight brackets is prac- 
tically continuous, even though the throttle valve be closed and the 
engine motionless. It has been found, however, that when the throttle 
valve is opened and steam admitted to the steam chest the small 
volume of steam passing through the nozzles condenses within the 
oil pipes, resulting in a reduced pressure therein. This reduced pres- 
sure is not sufficient to resist the back pressure of steam from the 
steam chest, with the resuit that the feed of the lubricator becomes 
irregular, and eventually stops altogether. "It is the object of ray in- 
vention to overcome this effect in a simple and reliable manner." The 
patentée then describes the mode and manner in which this objection is 
overcome, and says : 

"It is the object of my invention to overcome this effect in a simple and 
reliable manner. To this end I combine with the lubricator and the oil or tal- 
low pipe leading tlierefrom to the cylinder of tlie locomotive engine, through 
which pipe there is a constant fiow of steam and oil in limited quantity to the 
cylinder through the usual plug or nozzle or its équivalent, a valve or piston 
plug, preferably of the differential type, coiitrolling a steam passage from the 
lubricator side of the apparatus to the tallow pipe, and adapted to be operated 
by the back pressure from the cylinder, to open said passage to the tallow pipe 
under thèse conditions, and thus admit an additional supply of steam to neu- 
tralise the back pressure from the cylinder. I prêter to so arrange tliings 
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that, with the additional supply of steam, an addltional supply of oil sball also 
be furnished at this time, the latter passing then not through the constantly 
open choke plug alone, but also through the passage or passages opened up by 
the valve. Thus not only 1s the back pressure from the cylinder neutralized 
or equalized by the additional volume of steam admitted at the lubricator 
end of the oil or tallow pipe, but the oil feed is inereased also ; in othcr words, 
the feed is inereased when the tlirottle is open, aud is decreased when the 
throttie is closed, becaus.e in the latter case the oil can pass through the small 
constantly open choke passage or plug only. Thèse features, broadly eou- 
sidered. are not new with ine, as a lubricating apparatus embodying said char- 
acteristics is shown and described in United States patent No. 207,430, granted 
to R. J. Hoffman on January 14, 1882." 

The patentée then proceeds to describe what lie employs in connec- 
tion with a lubricator having suitable boiler, cylinder, and equalizing 
pipe connections, and then describes the structure which embodies 
the features mentioned and shown in the drawing, and then says: 

"The opération of my improved device is as follows : When the engine 
is standing still or running on a down grade with no steam in the cylinders, 
the steam passing continuously directly from the boiler through the equal- 
izing pipes, M, will press against the smaller bead of piston, d, compressing 
the spring, h, and niaving back the piston until the holes, f, will be covored 
by the partition, n, of easing, a. In this case only the very small hole, e, 
will be operative for rhe passage of steam and oil into the cylinder. and the 
lubricator will operate as an ordinary lubricator, with fixed outlet nozzle 
or choke plug. When steam, however, is admitted into the cylinders, it will 
press against the larger head of piston, d, and, aided by the spring, overcome 
the pressure of steam against the small end of the piston, which latter will 
then assume the position shown in the drawing, with its holes, f, opening into 
the reeess, c. In this case, in addition to the small hole, e, the holes, f, will 
be open to the passage of steam and oil, and the inereased volume of steam 
passing through thèse additional openings will effectually overcome the re- 
tarding effect of the back pressure from the cylinder. I believe myself to be 
the rirst to hâve devised a lubricating apparatus provided with suitable cyl- 
inder and equalizing pipe connections wherein the duct Connecting the lubri- 
cator and the steam chest at any point in the length of the duct is provided 
with a minimum supply choked passage, a relativcly larger by-passage, sepa- 
rate and distinct from the minimum supply choked passage, and a valve for 
controlling said by-passage automatlcally operated by variations of pressure 
within the duct. What I claim, and désire to secure by letters patent, is 
as follows : 

"(1) In a lubricating apparatus provided with suitable boiler, cylinder, and 
equalizing pipe connections, and in combination with the lubricator and the 
steam chest or cylinder, a duct Connecting the same containing a minimum 
supply choked passage, a relatively larger by-passage, separate and distinct 
from the minimum supply choked passage, and a valve for controlling said 
by-passage, automatically operated by variations in pressure within the duct 
at the times and in the manner substantially as hereinbefore set forth. 

"(2) In a lubricating apparatus provided with suitable boiler. cylinder, and 
equalizing pipe connections, a easing communicating with the delivery end of 
the lubricator, provided with a choked or very small permanently open pas- 
sage for continuous flow of steam and oil in restricted quantity from the 
lubricator to the steam chest, and with a valve-controlled by-passage separate 
and distinct from the minimum supply passage, for permitting an inereased 
flow of steam and oil from the lubricator through the easing into the steain- 
chest, substantially as hereinbefore set forth." 

The défendant présents two défenses — lack of patentable novelty in 
view of the prior art and noninfringement. 

I hâve gone carefully over the prior state of the art, and con- 
sidered ail prior patents and devices of this description, and am 
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satïsfied that the Hoffman patent does not anticipate the patent in 
suit, nor show that it is destitute of patentable novelty. This is also 
my conclusion in regard to the Schmidt and the several McCoy patents. 
To give a detailed description of thèse patents and of their opération 
would not be profitable. The changes madc by Woods vvere new, 
useful, and involved such créative éléments as to constitute inven- 
tion. I think the most important feature in the Woods patent is the 
fixed minimum or choked passage separate from and independent of 
the valve-controlled automatically open and shut by-passage. The 
utility of this feature of the Woods patent is demonstrated by the fact 
that the défendant has adopted it, and strenuously contends for the 
right to retain it. I do not find it described or suggested in the prior 
art. 

Corning to the question of infringement, it seems to me that in- 
fringement is established. Défendants' experts point out at least two 
features of the défendants' apparatus which it is contended take it 
out of the scope of the patent in suit. It is claimed that in the de- 
fendants' apparatus the choked passage and the valve-controlled 
by-passage is situated at the steam-chest end of the duct or tallow- 
pipe connection betvveen the lubricator and the steam chest, instead 
of at the end nearest the lubricator, as shown in the drawing of the 
Woods patent and that the form of valve used by the défendants to 
control the by-passage is différent from the preferred form shown by 
Woods. I cannot find that the patent in suit is so limited in terms 
or scope that the position of the choked passage and the valve-con- 
trolled by-passage with relation to the duct is material. In fact the 
patent says : 

"I believe myself to be the first to hâve devised a lubrieating apparatus 
provided with suitable cylinder and equalizing pipe connections wherein the 
duct Connecting the lubricator and the steam cbest at any point in the length 
of the duct is provided with a minimum supply choked passage, a relatively 
larger by-passage, separate and distinct from the minimum supply choked pas- 
sage, and a valve for controlling said by-passage, automatically operated by 
variations of pressure within the duct." 

I think the opération, function, and effect of the devices is the same 
located in any position along the duct. The défendants' valve 
which controls the by-passage is a bail valve, acting by gravity, while 
the valve of the Woods patent in suit is a differential valve, actuated 
by a spring. I do not see how this is material or avoids infringement. 
The Woods patent states that this differential form is preferential mere- 
ly. The patent says that the piston valve is preferentially of the 
differential type, and that the patentée can, and prefers to, combine 
it with a spring. It is clear that the patent is not limited, and that 
either form of valve satisfies the patent. 

Claims 1 and 2 of the patent in suit only are in question, and I do 
not think it would be profitable to discuss or go at length into the 
expert testimony or a minute description of the drawings and spéci- 
fications and modes of opération of the défendants' lubricator. It 
is true that identity of resuit is not the test of infringement. Ordi- 
narily, there must be substantial identity of means and of opération, and 
I think this is found hère. The défendants claim that the bail valve 
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■of the défendants could not be substituted for the piston valve of Woods 
without an entire reconstruction of the device. I do not think this is 
true, broadly stated. It is true that to substitute the one for the other 
would involve considérable reconstruction, and many changes in con- 
struction, but, if any différence in the mode of opération is involved, 
it is clearly contemplated by the explicit terms of the Woods patent, 
who provides for the use of either form of valve, and merely suggests 
the one as being preferred by him. The form of valve is not the essen- 
tial feature of the invention disclosed by the Woods patent. 

It is perhaps proper to mention that I hâve fully considered the dis- 
closures made in the Woods file wrapper, and find nothing to change 
my views. The défendants press the point or inquiry rather as to the 
sufficiency of the description of the invention claimed in the Woods 
patent. Ail that is necessary is that the spécification be so full, clcar, 
and exact as to enable one skilled in the art to which the invention 
relates to make and use it without experiments of his own. 

It follows that it must be held that claims 1 and 2 of the patent in 
suit are valid, not anticipated, and infringed by the défendant the Dela- 
ware, Lackawanna & Western Railroad Company as a user, and by the 
Michigan Lubricator Company as maker and vendor. 

There will be a decree accordingly. 



BOWKER v. HAIGHT & FREESE CO. et al. 

(Circuit Court, S. D. Nt-sv York. May 26, 1906.)' 

Witnesses — Refusai, to Answeb Questions Before Master — Liabiuity to 
punishmest for coktkmpt. 

It is the duty of a witness being examined before a master in chancery 
to answer sueh questions as the master directs after objections tueveto 
hâve been overruled, and for his refusai to do so lie is subject to punisli- 
ment for contempt, unless ne himselt makes some claim of Personal 
privilège. 

|Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 
37-41.] 

On Motions to Require Witness to Answer Questions Before Mas- 
ter, and to Punish Him for Contempt for His Refusai. 

Roger Foster and Wm. P. Maloney, for the motion. 
Franklin Bien, opposed. 

LACOMBE, Circuit Judge. This is a motion to require a witness 
who is being examined before the master to answer certain questions, 
and also to déclare him to be in contempt for refusai to answer, and 
to punish him for such contempt. The objections to the questions are 
ail, in substance, on the ground of incompetency, irrelevancy, or im- 
materiality. The objections were overruled, and the master directed 
the witness to answer, whereupon the défendant company reserved its. 
rights by duly recorded exceptions. It was then the duty of the wit- 
ness to answer ; nevertheless, he remained silent. lie should answer 
questions 305, 319, 322-, and 400. 

As to the motion to punish for contempt, the witness is evidently ig- 
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norant of his duty when under examination, apparently supposing that 
lie is to answer or remain silent as his counsel may elect. For that 
reason no penalty will now be imposed, but he should :ike notice that 
as a witness it is his duty to answer such questions as the court may 
direct him to answer, and that on the hearing where he is being exam- 
ined the master sits as a court, with power to rule upon ail objections. 
Should this witness hereafter décline to answer questions which the 
master directs him to answer, he will run the risk of being adjudged in 
contempt, and punished by fine or imprisonment, unless to such ques- 
tion he may himself interpose some personal privilège which would ex- 
cuse his refusai. Council for the receivers will see to it that such wit- 
ness is served with a copy of this opinion, so that in the case of future 
contumacy there may be no appeal to the clemency of the court on any 
theory that he was ignorant of his rights and duties, or supposed that 
advice of counsel would protect him. 



BOWKER v. IIAIGIIÏ & FREESE CO. et al. 
(Circuit Court, S. D. New York. May 26, 190G.) 

1. ASSIGNMENTS — ClIECK AS ASSIGNMENT OF FuNDS ON DEPOSIT IN TÎANK. 

Both at the common law and uncler the Now York statute a check 
does not operate as an assifrmnent of funds on deposit to the crédit of the 
drawer in the hank against which the check is drawn nntil it lias been 
aecepted or certifled by the bank. 

[Ed. Note. — For cases in point, see vol. 4. Cent. Dig. Assisrnments, §§ 
89-94.] 

2. Receivers— Right to Possession of Property— Bank Deposit. 

An attorney who received a check from a corporation as a retainer 
for services to be rendered, and who presented and received payment of 
the check after he had knowledge that a receiver had been appointed for 
the property of the corporation, will be required to turn over the sum so 
received to the receiver. 

[Ed. Note.— For cases in point, see vol. 42, Cent. Dis. Receivers, §§ 
117-123.] 

On Motion by the Receivers to Compel Mr. Franklin Bien to Pay 
Over to Them the Sum of $2,000. 

Fredk. J. Moses, for the motion. 
Franklin Bien, opposed. 

LACOMBE, Circuit Judge. There is no dispute as to the facts. and 
the conclusion to be drawn from such facts is abundantly settled by 
authority. The Haight & Freese Company was a corporation, with 
which, prior to May 9, 1905, Mr. Bien apparently had no business re- 
lations. It was a New York corporation, had its principal office and 
transacted business hère, and had a brandi office in Boston. On May 
8, 1905, the United States Circuit Court in Massachusetts, in an action 
brought in that court, appointed Mr. James D. Coït a receiver of the 
property of the corporation within that jurisdiction. On the morning 
of May 9th Mr. Bien was informée! of that proceeding, and was re- 
tained for the company for the purpose of proceeding at once to Bos- 
14G F.— 17 
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ton to protect the interests of the corporation. He demanded a retain- 
ing fee of $2,000. Thereupon a check for $2,000, dated May 9th, 
drawn by the défendant Company upon the Colonial Bank, in which it 
kept a deposit account, was delivered to Mr. Bien. It was drawn to 
the order of "Harvey Watson, Manager," and indorsed, "Pay to the 
order of Franklin Bien on account of retainer. Harvey Watson, Mgr." 
At the time of thèse transactions, which took place in the morning, no 
receiver had been appointed in this jurisdiction, but later in the same 
day, the papers in this suit being presented to the court, Mr. Coït and 
Mr. Walter D. Edmonds were appointed receivers of the property of 
the défendant corporation in this jurisdiction, and about 4 p. m. said 
receiver, Edmonds, having duly qualified, went to the office of the Com- 
pany, served a certified copy of the order upon the proper officer, and 
demanded delivery of ail its property and assets. The papers were 
promptly turned over to Mr. Bien, and he was, some hours after he had 
received the check, informed that receivers had been appointed in this 
jurisdiction. This check was not presented to the bank until the next 
day, when it was certified; the bank not having yet been advised of the 
appointaient of receivers. Subsequently it was paid to Mr. Bien. 

The statute law of this state provides that "a check, of itself, does 
not operate as an assignment of any part of the funds to the crédit of 
the drawer with the bank, and the bank is not liable to the holder, un- 
less and until it accepts or certifies the check." Negotiable Instruments 
Law, Laws 1897, p. 756, c. 612, § 325. This is but a statutory expres- 
sion of what was before the well-settled law in both the state and féd- 
éral courts (Attorney General v. Continental Life Ins. Co., 71 N. Y. 
325, 27 Am. Rep. 55 ; Florence Mining Co. v. Brown, 121 U. S. 385, 
8 Sup. Ct. 531, 31 L. Ed. 424), and it disposes of this case. 

On the morning of the lOth, when the check was presented for ac- 
ceptance (certification), there had been no assignment, légal or équi- 
table, of any part of the moneys of the Haight & Freese Company on 
deposit with the Colonial Bank. The bank was debtor to the company 
for whatever balance stood to the latter's crédit, which it was to pay out 
on the order of the corporation. Down to the time when the bank actu- 
ally executed its acceptance, payment of the check might hâve been 
countermanded by the company, and in such case it would be the duty 
of the bank to refuse payment. The money on deposit was property 
of the company which was not turned over to Mr. Bien until the morn- 
ing of the lOth, when the check was certified, and at that time he knew 
that receivers in this jurisdiction had been appointed, and that he was 
receiving from the bank money which should be turned over to them. 
As an employé of the company, its retained counsel, and as an officer 
of this court, he may not retain in his possession property of the com- 
pany thus obtained. 

Receivers may take an order directing payment, with interest, with- 
in 10 days. 
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NATIONAL STARCII CO. v. KOSTER. 
(Circuit Court, S. D. New York. June 6, 190G.) 

1. TBADE-MABKS ATTD TEADE-NAMES — UNFAIB COMPETITION" SlMILABITY OF 

Deess. 

Where articles of merchandise of tlie samo kind are made by différ- 
ent manufacturer* in the same city, the naine oi' which appears ou tlio 
packages, onc having a long established réputation, a later manufacturer i.s 
requiral to exercise care to dil'ferentiate his iiackages, so that purchasers 
will not confuse tlie two products. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trial, §§ 73, 74, 
80. 

Unfair compétition, see notes 1o Scheuer v. Muller, 20 C. C. A. 1G5; Lare 
v. Harper & Bros., 30 C. C. A. 376]. 

2. SAME RlGHT TO INJUNCTION — FbAUDULENT USE OF PACKAGES BY COMPLAIN- 

ANT. 

A motion for preliminary injunction to restrain unfair compétition by 
the imitation of eomplainant's packages will not be granted although 
such imitation is shown where there is évidence which, though disputed, 
tends to show that complainant lias use.d its packages for an article 
différent from that for which they were designed, of inferior quality, and 
not made at the place thereon stated. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 04, 108.] 

In Equity. On motion for preliminary injunction. 

Louis C. Raegener, for the motion. 
Archibald Cox, opposed. 

LACOMBE, Circuit Judge. In the case of the small yellow pack- 
ages of edible cornstarch and the large wooden six-pound boxes of 
gloss starch, I think there has manifestly been an attempt to imitate 
eomplainant's style of package. There are so many resemblances that 
defendant's packages might readily be mistaken for eomplainant's when 
none of the others would. That thèse resemblances are unnecessary 
is seen from an inspection of the packages of other manufacturers, who 
seem to hâve had no difficulty in differentiating them. Using, as it 
does, the name Oswego, the défendant, or, rather, the manufacturer 
from whom he bought, was required to be careful not to mislead the 
public in any way, so as to confuse the identity of the two products, 
both made in Oswego — the one for more than 25 years, the other quite 
recently. Injunction would issue against thèse particular styles of 
packages were it not for the dispute as to the character and quality of 
the starch which complainant made temporarily in Indianapolis, and 
sold in the old style of package without any announcement that it was 
not made at Oswego. There is a conflict of évidence on this point, and 
it should be reserved for final hearing. 

Motion denied. 
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MURRAY v. JOSEPH et al. 
(District Court, S. D. New York. February 21, 1906.)' 

1. Evidence — Peesumptions — Infebexces fbom Fatluee to Produce Evidence. 

If a party to a cause fails to produce évidence which in the opinion, 
of the jury lie coule! produce in support of bis position if bis testimony, 
wbich is contradicted, is trae. tbe jury is justilied in drawing the infer- 
ence from sucli omission, cither that there is no such évidence that can 
be produced, or tbat if it was produced it would not be favorable to such 
party. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 97.] 

2. JuDGMENT — MATTEES CONCLTJDED — OUDKE OF BANKEUPTCY COURT. 

An order made by a court of bankruptcy in summary proceedings tbere- 
for, refusing to direct a tbird person to turn over to the trustée money 
and property of the bankrupt, clairned to be in the possession or under 
the control of such tbird person, is not a bar to a subséquent action by 
the trustée against such person to recover tbe value of such money and 
property, on the ground that it was transferred to défendant by the 
bankrupt with intent to hinder, delay, and defraud his creditors. 

3. Bankruptcy — Action by Tbustee — Feaudueext Teansfee of Peopeety. 

Evidence reviewed in a charge to the jury in an action by a trustée in 
bankruptcy against the bankrupt and anotlier to recover the value of 
money and property alleged to bave been fraudulently transferred by tbe 
bankrupt to his codefendant and to others through a eonspiracy between 
défendants. 

The compiaint was based upon section 67e of tbe United States bankruptcy 
act (Act July 1, 189S, e. 541, 30 Stat. 564, 565 [U. S. Comp. St. 1901, p. 3450]). 
The spécifie charges were: That the two défendants entered into a eonspiracy 
to defraud the creditors of Gilroy & Bloomfleld ; that in pursuance of this 
eonspiracy Joseph, an attorney, aided Gilroy in transferring assets beyond the 
reach of creditors ; that on March 19, 1904, and within four montlis of the 
filing of the pétition in bankruptcy, in pursuance of the scheme, Gilroy trans- 
ferred to Joseph certain firm property, consisting of <>4 pièces of woolens, of the 
value of $4,500, and firm money ; the latter amounting to $1,250. Défendant 
Gilroy, in his answer, admitted the transfers to Joseph, but denied the allé- 
gation of fraud and eonspiracy. lie alleged tbe transfers were made upon 
the advice of his attorney, Joseph, and that said Joseph assured him that 
the proceeds would be used solely for the purpose of effecting a settlement 
with creditors. Défendant Joseph denied the eonspiracy, and donied tlie receipt 
of the woolens and money. As a piea in bar of further proceeding, Joseph 
set up an order entered by the district judge on the report of a référée, which 
order dismissed the proceedings as to Joseph, and required D. L. Fcinman, 
Rosie Korn, and Tobias Korn, the other respondents therein, to pay over 
certain sums to the receiver. 

Bird & Tarbox (Abram I. Elkus, of counsel), for plaintiff. 
Arthur Furber (Arthur Palmer, of counsel), for défendant Joseph. 
Paul M. Herzog, for défendant Gilroy. 

HOL/T, J. (charging jury). This action is brought by the trustée 
in bankruptcy of the firm of Gilroy & Bloomfield against Abraham A. 
Joseph and Louis K. Gilroy; Gilroy having been a member of the firm 
of Gilroy & Bloomfield, and Joseph being a lawyer who acted in some 
professional capacity in the matters to which the suit relates. The 
charge in the compiaint is, in substance, that Gilroy and Joseph entered 
into a eonspiracy to transfer property belonging to the firm of Gilroy 
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& Bloomfield, for the purpose of hindering, delaying, and defrauding 
the creditors of the firm. In another part of the complaint it is al- 
leged that Joseph aided and abetted Gilroy in making a transfer of 
property, and that the property was transferred by Gilroy to Joseph 
for the purpose of hindering, delaying, and defrauding the creditors of 
the firm. The property alleged to hâve been transferred is a certain 
amount of cloth, which is alleged in the complaint to hâve been of the 
value of $4,500, and certain paymcnts in cash amounting to $1,250, so 
that the complaint demands judgment for $5,750, with intercst on it 
from March 19, 1904, which is the date on which it is alleged that 
the conspiracy took place to transfer this property. A conspiracy is 
defined in the law as an agreement between two or more people to do 
an illégal or criminal act, or to accomplish a légal act by criminal or il- 
légal means. The charge hère is a conspiracy to transfer property in 
fraud of creditors. A transfer of property with intent to hinder, delà) , 
or defraud creditors is an illégal act under the state law. If it takes 
place before any bankruptcy occurs, it is an illégal act. If it takes place 
after bankruptcy occurs, and it is done knowingly and intentionally, it 
is a criminal act under the bankruptcy law, as weil as an illégal act. 
In either case a trustée in bankruptcy has authority under the bankrupt 
act to bring a civil action to recover foi the transfer of property, 
whether it is done in fraud of creditors before the bankruptcy occurs, 
or whether it takes place after the bankruptcy occurs. The plaintiff's 
claim generally in this case is that Gilroy transferred this cloth and 
cash to Joseph with intent to hide it and conceal it from the creditors. 
Gilroy's claim, as I understand it from his testimony, is that this was 
done to enable Joseph, as his attorney, to effect a seulement with his 
creditors. I suppose he would claim that the property was intended 
to be applied in that way, to settle with his creditors, and if the seule- 
ment was not accomplished,' and if the e state had to be settled in 
bankruptcy, the property was to be turned back to the trustée. 
Joseph's claim, as I understand it, is, in substance, that this property 
was intended to be turned over to Mrs. Korn in payment of a debt, 
or upon account of a debt, and that the only part which he took in the 
transaction was as attorney for Mrs. Korn. It appears in évidence 
in this case that Mrs. Korn was a créditer of this firm. If a debtor 
owes a just debt to a creditor, he can pay that debt at any time before 
bankruptcy occurs, and making such payment is not a crime nor an 
illégal act. It may be a préférence, and if bankruptcy occurs subse- 
quently, and the payment has taken place within four months, with 
knowledge of the insolvcncy, and with reasonable ground on the part 
of the person who gets the payment to suppose it was intended as a 
préférence, the trustée in bankruptcy can require it to be paid back; 
but there is nothing done which is illégal or criminal when a debtor 
pays a creditor, although he knows that by paying a particular 
creditor that creditor will get payment in full, and that the rest of his 
creditors will not. So that in this case, if you should corne to the con- 
clusion that ail that Mr. Joseph was doing in this case was to en- 
deavor to get Mrs. Korn's debt paid, and that ail he did in that respect 
took place before the bankruptcy ocenrred. then you should find a 
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verdict in his_ favor in this case. But after tue bankruptcy occurred, 
after the pétition was filed, and the order appointing the receiver 
was made, then neither the person against whom the pétition was 
filed nor Joseph nor anybody else would hâve any right to take the 
property of the bankrupt, and apply it to the payaient of a particular 
créditer. The bankrupt's property under those circumstances be- 
longecl to the receiver, and was to b'e held by the receiver pending the 
adjudication in bankruptcy, and if the adjudication in bankruptcy 
took place, it was then to be applied ratably and equally to ail the 
creditors, and not to some particular creditor to the préjudice of the 
others. 

Now, in order to understand the bearings of the question v/hich is 
presented to you, it is necessary to comprehend somewhat the gênerai 
facts of this case, and if in stating those facts I state them in a way 
différent from your own recollection of them, you must be gukled by 
your own recollection; you are the judges of the facts. 

It seems that this firm of Gilroy & Bloomfield were in business, 
and that along in January, I think in January or February, 1004, an 
arrangement was made by which Mrs. Korn put between $8,000 and 
$9,000 into the business. There was a man named Feinman who was 
a salesman in the employ of Gilroy & Bloomfield, who knew Mr. and 
Mrs. Korn, and he introduced them to the members of the firm of 
Gilroy & Bloomfield, and negotiations were entered into which re- 
sulted in Mrs. Korn putting into the firm this su m of between $8,000 
and $9,000, and Mr. Korn being employed there. He was to be paid 
a salary, and Mr. Gilroy says he was to be paid also a percentage of 
the profits of the business, and at the time that this transaction took 
place, or subsequently, an assignaient of certain accounts was made 
by the firm of Gilroy & Bloomfield to Mrs. Korn to secure this loan. 
Mr. Gilroy says that originally there was no agreement to give this 
assignment of accounts. He says she was to loan money in consid- 
ération apparently of the employmeht of lier husband, and that the 
giving of the assignment was a subséquent suggestion. 

The évidence of the other side is to the effect that it was ail a part 
of the original arrangement, and that she was to hâve the assignment 
of thèse accounts as security for the repayment of this loan. At ail 
events, it was subsequently executed, and a short time thereafter dis- 
satisfaction seems to hâve arisen between the Korns in regard to this 
loan. They consulted Mr. Joseph on the subject, as they had origi- 
nally consulted him in regard to getting the assignment, and they 
were in consultation with him thereafter. They claimed that they 
had been defrauded or deceived, asserting that some of thèse accounts 
had been pledged to banks. Mr. Gilroy says that it was only intended 
to give them an equity in thèse accounts as security, and that that 
fact was explained to them. At ail events, without going further 
into détail in that matter, dissatisfaction arose. Joseph was consulted. 
and he advised them to say nothing ; to let the business go on, and to 
draw ont, on account of theii claim, from the profits of the business 
as far as they could without making any attack. Then subsequently 
some altercation arose between Feinman and Bloomfield, Feinman 
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claiming that Bloomfield had been taking goods ont 01 the business, 
and in that way affecting the interest of the Korns, wliich resulted in 
an altercation; so that generally, down, apparently, to about the 
middle of March, there was a condition of dissatisfaction and contro- 
versy there in this concern. Joseph says that he knew they were in- 
solvent and that they were going to fail, and that things were getting 
worse and worse. At ail events, the Korns went to Joseph's bouse 
along about Wednesday or Thursday before this Saturday, the 19th, 
as I understand it, and consulted him on the subject of sectiring their 
daim. This consultation resulted in Joseph's drawing a bill of sale, 
which has been produced hère, signed Gilroy & Bloomfield, by Gilroy. 
Gilroy says when he signed it it only contained a transfer of three 
articles, silks, satins, and romaines. It now contains, in addition to 
thèse silks, satins, and romaines, a list of other property, and it 
practically includes ail the assets in the store. Joseph says that after 
that was signed by Gilroy he took it up to iJloomfield's house. Bloom- 
fiekl was ill. He wanted to hâve Bloomfield sign it, and Bloomfield 
declined to sign it, and thereupon he came back. Now, generally, of 
course, one partner could transfer firm property, but hère was appar- 
ently a transfer of the entire assets of the concern, and it appears to 
hâve been understood by Jospeh that it would be désirable, at ail 
events, to hâve both partners acquiesce in it, and it is admitted that 
Bloomfield did not. It is therefore for you to say what weight is to 
be given to this bill of sale; whether it was considered by the parties 
as an actual légal transfer of the property of this concern, or whether 
it was not; whether Bloomfield's refusai to sign it led the parties to 
not undertake to act under that bill of sale. At ail events, on Satur- 
day morning, the 19th of March, Mr. Joseph was sent for to corne up 
to Gilroy & Bloomfield. I think he went first to the St. Clair House, 
and then went around to the store of the firm of Gilroy & Bloom- 
field. When he got there, he found that papers had been served on 
Gilroy in a suit brought in the state Suprême Court by Bloomfield 
for a dissolution of the partnership, and with it a notice of a motion 
was served for the appointment of a receiver. Mr. Gilroy called up 
Joseph, and consulted him about it, and gave him the papers, and the 
évidence would appear to be such as to justify you in finding that 
from that time on Joseph was acting as attorney for Gilroy or for the 
firm, as well as that he had previously been acting for Mrs. Korn. 
That is one of the questions in the case. If you think he was not 
acting as counsel for Gilroy, but was acting throughout as counsel 
for Mrs. Korn, simply representing a creditor hère who was trying 
to get payment of a debt, then you vvill draw your conclusions ac- 
cordingly. What occurred was that Joseph, after ascertaining that 
this suit was brought and an application for a receiver mada in the 
Suprême Court, which naturally would lead any attorney to expect 
that there would be trouble, and that bankruptcy proceedings might 
take place, especially in view of the fact that Mr. Joseph admits hère 
he knew the firm was insolvent, and was expecting that they would 
get into difficnlty — Joseph started out by telephoning to the clerk of this 
court to ascertain whether any bankruptcy pétition had been filed. and 
was told that none had been. He sent a clerk down hère to the clerk 'a 
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office to ascertain whether that took place at any time in the morning. 
The morning passed without any such pétition being filed. The offices 
were closed, and the time came when it was apparent that nothing 
more could be done that day, if any one contemplated proceedings, 
and word was sent to Mr. Joseph to that effect. The significance of 
this dépends upon the principle that the filing of a pétition in b,<nk- 
ruptcy acts as an injunction or a caveat, as the law terms it. It is 
notice to the world that bankruptcy proceedings are pending, and any- 
body who takes the property of the bankrupt after such a pétition is 
filed takes it subject to whatever may take place in the bankruptcy 
proceedings. Of course, the filing of a pétition does not make a man 
bankrupt. He may hâve a défense, and if he puts in a défense, and it 
is decided he is not a bankrupt, then any proceedings that a person 
takes in référence to his property are not affected by the bankruptcy; 
but, on the other hand, if the proceeding results in bankruptcy, then 
anybody who has taken the property or interfered with it after the 
iiling took place holds it subject to the adjudication in bankruptcy, 
and to the effect of the proceedings in bankruptcy, which would be an 
explanation of why Mr. Joseph wanted to know whether any bank- 
ruptcy pétition had been filed hère on that Saturday morning. After 
ascertaining that there had been none filed, and that the office was 
closed for the day, he stayed at this store, according to his own state- 
ment hère, from about 11 until after 2. I think some of the évidence 
is that he stayed there longer that day, and during that day what 
took place is substantially this, as shown by the évidence on this trial : 
The silks, satins, and romaines in the place, substantially — some of 
them, at ail events ; I don't know but ail of them — were packed in 
trunks by Feinman, and taken away and taken to Baltimore that 
night. They were intended, as I understand it, to be applied on ac- 
count of Mrs. Korn's indebtedness. There remained some 50 or 60 
pièces of pièce goods. Some of thèse were complète, and a number 
of them had had a portion eut from them, and used in manufacturing 
garments, but a large portion of which remained on the pièce ; woolen 
goods, I think, principally. The question arose what was to be done 
with those goods. Joseph had stated, according to Mr. Gilroy, that 
it was necessary to put some of this property away, in order that he 
(Joseph) should be able to accomplish a settlement with the creditors; 
the idea being that after the failure took place — after it became known 
that there was a failure — if he had some property with which to make 
propositions of settlement, he could accomplish his object. The ques- 
tion was what was to be done with thèse pièce goods, and Joseph 
said "Who are your spongers," and Gilroy said "Altschul," or the 
Perfect Sponging Works, the name under which he did business, 
and Joseph advised that thèse goods be sent there. They were there- 
upon packed, and a truckman called in, and they were sent there, and 
it also appears that during this day varions people in the place took 
away smaller quantities. Mr. Von Praag says he took away a silk 
dress. Mr. Hardin took away a suit of clothes, and there were vari- 
ons other people there who took ont rolls under their arms, of 
comparatively small amounts. On this same day it scems that in the 
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morning Mr. Gilroy had sold a lot of made up garments, amounting 
to about $1,200, to a man named Taylor, and on Monday morning 
they were taken away, and the resuit was that on Monday morning, 
the pétition in bankruptcy was filed and the receiver in bankruptcy 
was appointed, and when the receiver in bankruptcy reached the 
store there was substantially nothing left of the assets of that store, 
except, as I understand, goods in process of manufacture, cloth which 
had been eut up, and was in process of being made into gar- 
ments, which I think some of the witnesses said were worth about 
$4,000. AU the pièce goods, ail the unmanufactured goods, and 
apparently ail the manufactured goods were substantially gone. 
This took place on Monday, the 21st, and I think there is some évi- 
dence in the case that there was some téléphonie communication that 
day between Joseph and Altschul, and that Altschul that day — it is 
for you to say whether it occurred that day — announced that he had 
a bill against Gilroy & Bloomfield of $157 for previous work done 
as a sponger — a legitimate bill — and he informed them that that 
must be paid before those goods would be allowed to go out, and at ail 
events it occurred that $150 in cash was paid him before the goods 
were given out. That was the condition of things on Monday. That 
was what the receiver, when he went down there, found. Those 
goods were delivered by Altschul upon order subsequently, and the 
story of the plaintiffs witnesses in respect to that is substantially this: 
Cohen, who was a clerk in the firm of Gilroy & Bloomfield — Cohen 
testified that Joseph sent for him on Wednesday, and asked him to 
corne down to the office, and when he got there Joseph said he wanted 
to see Gilroy, and the resuit was that Cohen went to Gilroy in East 
Orange, and got him to corne over to New York. They went to the 
Cosmopolitan Hôtel, and sent for Joseph, and they had an interview 
there with Joseph, and Joseph said he wanted an order for thèse 
goods that had been sent to Altschul, to be used for the purpose of ac- 
complishing this proposed settlement. Thereupon Gilroy wrote on 
a card an order for them, and gave it to Joseph. This order is dated 
March 19, 1904, and reads as follows: 

"The Perfect Sponging Co. — Gentlemen : Please deliver to bearer the goods 
sent you for examination. "Gilroy & Bloomfield. 

"Per Louis K. Gilroy." 

It is written on the back of one of their business cards. 

Gilroy says that Joseph suggested that he date it back on the 19th, 
which was the date the goods were sent to the Perfect Sponging Com- 
pany 's place, and Cohen says that he saw the card written and delivered, 
but he didn't hear the conversation between them, and is not able to 
identify this as the card, except that he saw a card delivered on that 
day. Now Joseph dénies that he ever received that card, and he dé- 
nies that he sent Cohen over to Orange, or asked Cohen to get 
Gilroy to corne over hère. He says Cohen came to see him, and asked 
him if he couldn't bring about the payment of some commissions that 
were due Cohen from the firm of Gilroy & Bloomfield, and he said he 
didn't see how he could. Thereupon he testifies Cohen went away, 
and went over to Orange in his own interest, and got Gilroy to corne 
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over to the Cosmopolitan Hote-1, and sent for Joseph, to endeavor to 
accomplish his purpose of getting thèse commissions settled. Joseph 
says there was no talk at that interview about giving any order of 
this kind, and that this order was not given to him there, and he, never 
did receive this order, or take any action under this order. He also 
calls as a witness Altschul, who says that this order was given to him 
at his place of business on the 21st of March, the date on which he pro- 
duces a receipt for the goods. He produces a receipt for goods re- 
ceived on the 21st, that is Monday, March 21, 1904, having entries of 
nine or ten différent lots of goods, which he apparently delivered to 
différent teamsters, and for which he took receipts, and which has 
at the end of the receipt "Gilroy & Bloomfield, Two cases of cloth, 
Richard Smith." Mr. Von Praag is also called as a witness, and tes- 
tifies that he purchased from Feinman certain goods which had been 
put in two cases, évidence from which you would be justified in draw- 
ing an inference that thèse goods were those sent to Altschul, but 
which the other side claim were the other goods which were taken off 
in a trunk to Baltimore. Von Praag produces certain checks given 
to Feinman, which he says were in payment of thèse goods, and which 
checks are dated before the 23d — the 22d, I think. That is to say, 
gentlemen, if you believe the évidence of Joseph, of Altschul, and of 
Von Praag, this order was given on the date it bears date, the Satur- 
day, on the same day the goods were sent to Altschul. It was given 
to some truckman, a man who signed his name hère as Richard Smith, 
so that he could go and get them on Monday the 21st, and he did go 
and get them Monday the 21st, and they were thereupon sold to Von 
Praag in such season that he would draw his check in payment on 
Tuesday the 22d, and ail this had taken place before Wednesday the 
23d, which is the date on which Gilroy and Cohen say this order was 
first given. Altschul's own testimony is that the goods were delivered 
on this order, and he produces this order. 

Gentlemen, it is a pretty material point in this case which of thèse 
stories is true. If that order was not given until Wednesday, every- 
body knew that the bankruptcy proceedings had taken place, and that 
a rèceiver had been appointed at that time, and if Mr. Joseph and Mr. 
Gilroy on Wednesday gave this order, and under it took possession of 
those goods, whether they were intending to give them to Mrs. Korn 
ultimately, or to hold them for the purpose of forcing a settlement 
with their creditors, or concealing them for their own advantage, in 
any way they were doing an illégal act. A rèceiver had been appointed 
and had qualified, and the property of this bankrupt estate had then 
passed to him. The title to it had then passed to him, and no person 
having knowledge of the condition of affairs had any right to take 
any property of that firm at that time, or do anything else with it ex- 
cept to hancï it over to the rèceiver. So, as I say, it becomes important 
for you to détermine whether in fact this order was given on the 
19th, and was received and the property obtained under it before the 
bankruptcy occurred, or the parties had knowledge of the bankruptcy, 
or whether it was issued on Wednesday the 23d. 

Upon that point you will notice, in the first place, that, if Gilroy 's 
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story is true, the plaintif! lias produced in this case ail the corrobora- 
tive évidence that lie can ; that is, it is for you to say whether they 
hâve not donc so. Giiroy says he made this card out at the Cosmopoli- 
tan Hôtel that Wednesday, and that the only persons présent were 
Joseph and Cohen, and Cohen corroborâtes Gilroy's story in his tes- 
timony, and says he gave Joseph the card, and lie went away with it. 
Joseph says it is not so ; that he didn't give it to him at the time or at 
any time. Now, gentlemen, it is for you to say, under those circum- 
stances, whether, if Joseph's évidence is true, he has produced ail the 
évidence to corroborate his statement that he might produce. If a 
party to a cause has in his control and can produce in support of his 
position évidence which in the opinion of the jury he couîd produce 
if his story vvas true, and he omits to do so, the jury is justified in 
drawing the inference from such omission either that there is no such 
évidence that can be produced, or, if it was produced, that it would not 
be favorable to that side. Somebody had that card between the time 
when Giiroy surrendered it and Altschul received it. Richard Smith, 
Altschul says, was the teamster who brought this card and delivered it 
to Altschul, and to whom this property was surrendered. Now, gen- 
tlemen, it is a fair question for you to ask in this case why Richard 
Smith is not called, if he exists. If he exists and has gone away some- 
where, where has he gone, or what search has been made to find him? 
Is it probable that with Von Praag and Altschul friendly to Joseph 
no such person can be found? This matter was investigated only a 
few days after the thing occurred. The receiver had the parties up 
under examination on Thursday of the same week in which he was 
appointed — three days after he was appointed — and it has been the 
subject of repeated investigation since. Mr. Joseph is an experienced 
attorney. He knows the importance of this case. He said on the 
stand that he said to Feinman that this is a case not only relating to a 
claim of money against him, but affecting his professional réputa- 
tion. He is represented hère by counsel of expérience, and it is for you 
to say whether he did not know before this trial the importance of 
supporting his évidence that he never received that paper on Wednesday 
and if you find that he is not corroborated in the respects in which in 
your opinion he might hâve been corroborated if his statement is true, 
you may give such weight to the omission to produce such évidence 
as in your opinion such omission ought to receive. You should indeed 
not give too much weight to the considération of évidence not being 
produced. A case should be decided mainly on the actual évidence, 
but you hâve a right in passing upon the truth of such a case to take 
into considération not only the actual évidence that is in the case, but 
the omission to produce évidence, if in your opinion it might hâve 
been produced, to corroborate the party whose évidence is under con- 
sidération. 

In addition to this évidence about the goods there is évidence about 
the cash. Giiroy says he gave Joseph $300 on Saturday, the 19th. He 
says that Joseph said he needed some cash and some goods in order 
to accomplish the settlement, and that this $300 was given to Joseph 
for that purpose. Joseph says it was paid to him by Korn, or paid to 
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him by Gilroy for Korn, or something of that sort, in payment of his 
professional services up to that time. Gentlemen, if that is true — if 
that was paid to him by Korn or for account of the Korns — in payment 
of his professional services up to that time, the plaintiff in this action 
cannot recover for that amount. Joseph says that he was never paid 
anything further by anybody in this case except that he was reimbursed 
in the sum of $12 by Mr. Gilroy for a little payment he had made to a 
bookkeeper, I think it was, some employé, and that lie was paid $100 
later by Altschul, which took the form of a loan, as I understand, 
and that there were no other cash payments made him at ail. Gilroy 
says he subsequently paid him $250 or $300 to be added to this sum 
he had previously paid him to make up the fund for settlement with 
the creditors, and that still later, after he got in the payment from Tay- 
lor for about $1,200 worth of goods, he turned over $650 more to Jo- 
seph. You will recall the dates of thèse last two payments which Gilroy 
says took place certainly after thèse bankruptcy proceedings occurred 
and after the receiver was appointed. If his testimony in that respect 
was correct, those were payments which Gilroy had no right to make, 
and which Joseph had no right to accept, because both of them knew 
that that money belonged to the receiver, and they had no business to do 
anything else with it but turn it over to the receiver. It is for you to 
say, gentlemen, if you should find in this case against the défendant, 
in the first place, what was the value of those goods, which are alleged 
in the complaint to hâve been worth $4,500, and how much money in 
fact was advanced by Gilroy, if any, and to base your verdict, if you 
find one for the plaintiff, upon the actual value of the goods at the time 
they were turned over, and the actual amount of money paid to Joseph, 
deducting from it the first $300, if you find that that $300 was paid to 
him by Korn for a fee, and was not transferred to him by Gilroy as 
a fund with which to settle with creditors. 

Now there is alleged in the answer hère as a défense that there 
was an investigation made. I think there is an order put in évidence. 
There has not been much said about it by counsel in summing up, but 
a proceeding was taken in this court to compel the Korns and Gilroy 
and Feinman and Joseph, I think, to pay back to the receiver or to the 
trustée, one or the other, this property, or portions of it, and it resulted 
in an order, which as they say, exonerated Mr. Joseph ; that is, an order 
was entered which refused to direct that Mr. Joseph pay over anything, 
and that was subsequently modified, and the matter sent back again 
to the référée. You see this has been a matter of a good deal of exami- 
nation. 

I charge you, gentlemen, as to the effect of that order, that it is not 
a bar to this suit. Ordinarily, of course, if a man is sued in a lawsuit, 
and there is a judgment recovered in that case, he cannot sue again 
for the same thing. The first judgment détermines the question. But 
this was a summary proceeding, based upon the theory that there was 
clear and conclusive proof that the parties proceeded against in this 
case had property in their possession. In those cases, where the proof 
is perfectly clear and substantially décisive, the courts of bankruptcy 
exercise a summary jurisdiction in such cases, and order that property 
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be turned over to the trustée ; and, if it is not obeyed, the parties under 
those circumstances are committed to jail for contempt for not obeying 
the order. But it is perfectly well-settled law that a case may be suffi- 
ciently doubtful to prevent the court of bankruptcy from making a 
summary order in one of those proceedings, although there may be 
sufficient évidence in the case, such that if it were submitted to a jury 
on a trial it would justify a verdict against the party, which the court 
would not feel authorized to set aside. Therefore, it is my opinion 
that any order made in a proceeding of this kind which does not find 
the party proceeded against liable to pay over is not a légal bar to a 
suit brought by a trustée where the évidence can be taken in full, and 
the jury can pas s upon the question. 

Now, gentlemen, if the plaintiff's charge is true, you hâve one of 
those cases in which it is to be expected that you will hâve a class of 
witnesses on ail sides who may not be very much relied on. In thèse 
cases of bankruptcy failures, where goods are gotten away the day 
before the pétition is filed or a short time before, and they are pur- 
chased by people who are in the habit of dealing in goods so obtained, 
it is not surprising if you find you hâve to deal with a class of witnesses 
whose veracity may not be entirely satisfactory. You hâve to do the 
best you can in thèse cases. A trustée in bankruptcy has to do the best 
he can, and it would not do in such cases if you formed an unfavorable 
opinion of any of the witnesses to simply say you cannot put any re- 
liance in such évidence, and therefore won't décide anything. It is just 
this class of cases in which it is the duty of a jury to investigate the 
case carefully, and to see that justice is done. 

Now in this case each of the leading witnesses undoubtedly has a 
considérable interest in the case. Mr. Joseph has a large interest in 
this case. Suit is brought against hini for a judgment of $5,000 or 
$6,000, and it is a suit which will affect to some extent his professional 
standing. Mr. Gilroy has an interest in this case. He has the natural 
interest of trying to justify himself for whatever has taken place. Ac- 
cording to his own statement hère, if Joseph isn't responsible for the 
money he has paid out he is, and so with the goods. Altschul and 
Von Praag hâve an interest hère. Altschul admits that, knowing that 
the bankruptcy occurred, he took advantage of the fact that lie had 
this property in his custody to coerce the payment of his claim in full. 
He stood in the same position as any other creditor, and he has the 
interest of justifying himself, and defending himself from the charge 
of willingly taking part in a transaction of this sort. Von Praag is 
a witness under similar circumstances. The plaintiff claims, in sub- 
stance, that he is in the business very much like a receiver of stolen 
goods ; that he is in this business of buying up stock from bankrupts, 
and in aiding them in that manner in cheating their creditors. Ail 
thèse men hâve thèse interests, but the mère fact that they may be 
interested should not préjudice von against them in the slightest de- 
gree. You should look at the whole case fairly, candidly, reasonably, 
bearing in mind the just rights of thèse défendants, particularly of Mr. 
Joseph, a man who has been a member of the bar hère for many years, 
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and also taking into view the rights of the plaintiff in this case, wlio 
represents the creditors of this firm. 

It is ail a question of fact. The plaintiff has the burden of proof. 
He must establish his claim by a prépondérance of évidence. This 
is an important case in the sensé that ail such cases are important. It 
is important that in bankruptcy cases the parties on the eve of bank- 
ruptey should not be permitted with impunity to hide their property 
and to transfer it for the purpose of cheating their creditors, and on 
the other hand it is important to the défendants in this case that no 
rash or unjust verdict should be found against them, and that care 
should be taken to insure that the verdict, if a verdict is found against 
them, is justified by the évidence. 

I hâve been handed some long requests to charge by each counsel in 
this case. Some of them are correct, and some of them in my opinion 
are not correct. Some of them I should modify, and charge as 
modified. I hâve endeavored to touch upon the subjects to which they 
refer, and, if there is any subject referred to in them which I hâve not 
touched upon, counsel are free to call it to my attention. But I think 
I will not go over them at length. It would occupy a long time, and the 
reading of them to the jury would in my opinion tend to confuse the 
issues in this case and confuse the jury. I therefore décline to charge 
in the spécial language of thèse requests, or otherwise than as I hâve 
already charged in respect to the subjects which are touched upon in 
thèse requests to charge. 

Mr. Furber : May it please the court, I will ask the court to charge 
the eighth request, which we hâve handed up to you specifically. That 
if a transaction is equally susceptible of two presumptions, one of guilt 
and one of innocence, the presumption of innocence must prevail. 

The Court: I so charge. 

Mr. Furber : I ask your honor to charge the ninth and tenth propo- 
sitions, in view of Mr. Elkus' statement to the jury with référence to 
the goods being sent to Altschul. 

(9) That every sale of personal property, unless accompanied by an 
immédiate and continued change of possession of the property sold, 
is presumptively fraudulent, and that if the jury believe that the bill 
of sale of March 18th purported to sell ail the property now described 
in it to Rose Korn, it would hâve been presumptively fraudulent if 
the property had been left in the possession of Gilroy & Bloomfield. 

The Court : I so charge. 

(10) That a delivery of an order on a warehouseman or custodian 
for personal property in the possession of such custodian, with the 
intent to vest title to the saine for whose account the order is delivered, 
is a symbolical delivery of the property. 

The Court : I so charge. 

Mr. Furber : The twelfth I will ask your honor to charge. That it 
is not essential to the validity of a written bill of sale that it should 
bear a date, and the date on which a bill of sale is delivered may be 
proved, irrespective of whether it is dated or not. 

The Court : That is so gentlemen ; I so charge. 

(13) That the law does not require a written bill of sale to be filed, 
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and filing it or failing to file it in no way affects its validity or effect. 

The Court: I so charge. It certainly does not affect it as between 
the parties. 

(19) I would ask your honor to charge the nineteenth. That there 
is no évidence when the name of the commissioner of deeds vvas erased 
from the assignment of accounts of January li)th, and that no inference 
adverse to Joseph can be drawn from such erasure. 

The Court : Gentlemen, it is for you to say whether there is any 
évidence. I don't recall any évidence to that effect. I think there is 
no évidence that Joseph had anything to do with the erasure. He 
said he ordered it to be erased. I think I shall décline to charge the 
latter part of that request. It is for the jury to say what inference they 
will draw from it. 

Mr. Ftirber : May I hâve an exception to the modification. 

(20) That such erasure in no way changed the character, validity, or 
effect of the bill of sale. 

The Court: I so charge. 

Mr. Furber: I also draw your honor's attention to the order re- 
lieving Mr. Joseph from responsibility, and draw your honor's attention 
to the fact that it was not that we relied upon, but the further provision 
in that order that it required the Korns, Mrs. Korn and Feinman, to 
pay over to the receiver the 31 pièces of goods, broadcloth and cash- 
mere, taken from the sponger's, Samuel Altschul, and that is what it re- 
quired them to do, and they hâve been charged with that spécifie prop- 
erty upon that inquiry. 

The Court : That order is before you, gentlemen. Give it such 
weight as it requires. 

Mr. Kerfoot : I ask your honor to direct a verdict for the défendant 
Gilroy for the reason that there has been no proof of the allégations 
in the complaint of fraudulent intent to hinder, delay, or defraud the 
creditors of the estate, or that he had any of the assets. 

The Court: I deny the motion. 

Mr. Kerfoot : T request your honor to charge that the intent to 
hinder, delay, and defraud the creditors, as alleged in the complaint, is 
an essential élément of this cause of action, and that unless the jury 
believes from the évidence that such intent actuated Gilroy in thèse 
transactions they must find a verdict for Gilroy. 

The Court: I so charge. 

Mr. Elkus : I ask your honor to charge the jury that in considering 
the évidence in this case they may take into considération the fact 
that the bill of sale which is claimed to be delivered on March lfith 
bears no date, and was not filed, but remained in the possession of the 
défendant Joseph until the présent time. 

The Court : Ycs, take it into considération, gentlemen, with ail the 
other évidence in the case. 

Mr. Elkus : I ask your honor to charge the jury that they may, upon 
the question of whether or not the goods delivered to Altschul were 
delivered to Altschul for Korn, take into considération the fact that 
the goods were stored in the name of Gilroy & Bloomfield, and that 
the order for the goods which Altschul received is in Gilroy & Bloom- 
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field's name, and that the receipt which Altschul claims was signed by 
Richard Smith was also of Gilroy & Bloomfield's goods. 

The Court : Yes, gentlemen, it is ail a part of the évidence, and 
proper for you to consider. 

Mr. Elkus : I ask your honor to charge the jury that they may take 
into considération the testimony elicited from Von Praag as to the 
financial transactions of Joseph with Von Praag. 

The Court: Yes; that is part of the évidence. 

Mr. Elkus: I ask your honor to charge that the jury may consider 
in deciding this case the failure to call Greenberg and Hershman as 
witnesses on the part of the défendant. 

The Court: You may consider it, gentlemen. I shouldn't give it 
very much weight, it seems to me. I do not see that there is évidence 
that the défendant has any more spécial control over Greenberg and 
Hershman than the other side. No inference should be drawn from 
the failure to call witnesses, except in those cases where there is évi- 
dence which naturally they should produce, and which is in their cus- 
tody and control to produce. 

Mr. Elkus : I ask your honor to charge the jury that in considering 
the testimony in the case they may take into considération the fact 
that on Monday after the pétition in bankruptcy had been filed Joseph 
conversed with Altschul with référence to the merchandise stored 
at Altschul's place of business, and that Joseph went to Von Praag's 
place of business with Korn on that day, or whatever day it was they 
went there. 

The Court: Yes; I so charge. 

Mr. Elkus : I ask your honor to charge that the jury hâve the right 
to disregard the testimony of any witness entirely, if they so désire, 
if they find that such witness has testified falsely to any material fact. 

The Court: Yes, that is so, gentlemen. 

Mr. Elkus: I ask your honor to charge the jury that in considering 
the weight to be given to the évidence of the défendant Joseph in this 
case they may take into considération his prior testimony given March 
24, 1904, before the commissioner. 

The Court: I so charge, gentlemen. 

Mr. Palmer: In view of the requests that hâve been made by Mr. 
Elkus, I ask your honor to charge the jury in regard to the goods sent 
to Altschul. They may take into account that it was said by Gilroy 
in his testimony that the silks and satins sent over on account of Rosie 
Korn's claim were about the value of $3,000, and it is stated that her 
claim was between $5,000 and $6,000. 

The Court : Certainly. 

Mr. Palmer : I ask your honor to charge the jury if they find that 
the goods sent to Altschul were sent as goods to satisfy the claim of 
Rosie Korn, it does not matter in whose name they were sent. 

The Court: I so charge. 

Verdict for the plaintiff for $3,250. 

Mr. Kerfoot: I move to set aside the verdict as to the défendant 
Gilroy, for the reason that it is contrary to the évidence, and for a 
new trial. 

Motion denied. Exception. 
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Mr. Furber : I move to set aside the verdict on the ground that it 
is against the weight of évidence. 

Motion denied. A stay of 30 days after entry of judgment granted. 



IN RE SHAW. 
(District Court, D. Maine. July 5, 1906.) 
No. 4,203. 

1. cliattel mortgages— validity— transfer of possession— sufficiency— 

Validity of Liens. 

A bankrupt, who operated a tannery in Maine, sonie two years prior 
to the bankruptcy exécutée! a chattel mortgage to a creditor on ail the 
stock and materials at bis tannery and such as sbould tbereafter be 
acquired. By agreement the mortgage was not recorded, nor was any 
possession ever taken thereunder. Subsequently the mortgagee made a 
mortgage to secure an indebtedness to a bank on certain bark at the bank- 
rupt's tannery, to which it had no title unless by virtue of its own mort- 
gage. Also, by agreement, this mortgage was not recorded, but an at- 
tempted delivery of possession was made by going to the tannery, scal- 
Ing the bark, and placing on each pile a small board, having thereon a 
letter of the alphabet, and then formally delivering each pile to the agent 
of the bank, who appointed the bankrupt its custodian. There was no 
visible change of possession, and the bankrupt's trustée took possession 
of and sold the bark as assets of his estate. Held that, under Rev. St. 
Me. c. 93, § 1, which provides that "no mortgage of personal property is 
valid against any other person than the parties thereto unless possession 
of such property is delivered to and retained by the mortgagee or the 
mortgage is recorded," there was no such delivery and rétention of pos- 
session as to validate either mortgage, but that both were fraudulent as 
attempted secret liens, and void as against the bankrupt's trustée. 

2. Bankruptcy — Fraudulent Tbansfers — Rights of Trustée — Effect of 

Estoppel of Bankrupt. 

The estoppel of a bankrupt to deny the validity of a lien on his prop- 
erty does not affect his trustée, where such lien was voidable by his credi- 
tors. 

In Bankruptcy. On review of décision of référée. 

Charles K. Cobb, for the National Exchange Bank of Boston, Mass. 
Joseph W. Lund, for Jos. W. Lund, trustée of W. S. Keene Leather 
Co. of Boston, Mass. 
Powers & Archibald, for George A. Gorham and Willis I. Shaw. 

HALE, District Judge. This case cornes before the court upon the 
report of Edwin L. Vail, Esq., one of our référées in bankruptcy. The 
report is as follows : 

"I, Edwin L. Vail, the référée in bankruptcy in charge of this proceeding. 
do hereby certify that in the course of such proceeding an order, a copy 
of which was annexed to the pétition hereinafter referred to, was made and 
eutered on the 30th day of August 1005 ; that Joseph W. Lund, as trustée in 
bankruptcy of the W. S. Keene Leather Co., a party in interest, feeling ag- 
grieved thereat, flled a pétition for review, which was granted; that the 
National Exchange Bank of Boston, a party in interest, feeling aggrieved 
thereat, also flled a pétition for review, which was granted; that a summary 
of the évidence upon which said order was based, together with a review 
of the case, as follows : This is a controversy over the title to 1,844.27 cords 
146 F.— 18 
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of hemlock bark, situa ted in the town of New Limerick, Me., whieh said bark 
was at one time unquestionably the property of Willis I. Shaw, the bankrupt 
in this case. There are thrce claimants to tbis property or the proceeds 
of the sale of the same: First. George A. Gorbam. Jr., of Houlton, Me., 
trustée in bankruptcy of Willis I, Shaw, claims title as said trustée. Second. 
Joseph W. Lund, of Boston, trustee in bankruptcy of the W. S. Keene 
Leather Co., claims title as said trustee by virtue of a certain chattel mort- 
Rage hereinafter referred to. Third. The National Exchange Bank of Bos- 
ton claims title by virtue of a certain chattel mortgage hereinafter referred 
to. The bark in controversy was sold by George A. Gorham, Jr., as trustee 
of Willis I. Shaw, and the following was agreed to by ail parties in interest : 
'It is hereby agreed and stipulated that the bark in controversy and con- 
tended to be secured by its mortgage when scaled was found to conta in 
1,844.27 cords, and that number of cords was sold at $5 per cord by the trustee 
of Willis I. Shaw with the consent of ail parties in interest' A further agree- 
meut was entered 'into between the parties in interest, wherein they agreed 
to submit this controversy to tbis court for détermination ; ail question® of 
jurisdiction being wa'ived, reserving only the right of appeal. Said agreement 
is herewith inclosed. and marked 'Exhibit 7, E. L. Va 11 Référée.' This mat- 
ter came on for a hearing before me after several continuances on the 19th 
day of May, 1905. Tbe three parties in interest were présent with their coun- 
sel, as more fully appears by the examination and records in this case. The 
said Willis I. Shaw was ad.iudged a bankrupt June 25, 1904, on his pétition 
flled June 21, 1904. The title of Joseph W. Lund, trustee of W. S. Keene 
Leather Co., to the bark in question is claimed by virtue of a certain chattel 
mortgage given by Willis I. Shaw to W. S. Keene Leather Co., and dated 
Mardi 10, 1902, which said mortgage was never recorded in the town records 
of the town of New Limerick, nor possession taken under said mortgage. 
This mortgage was given for the amount of $97,344.13, the balance due the 
W. S. Keene Leather Co. from the said Willis I. Shaw, as appeared by the 
books of said Keene Leather Co. This mortgage is herewith inclosed, and 
marked 'Exhibit 11, E. L. Vail Référée.' The first clause of said mortgage, 
after reoiting the considération, reads as follows: 'AU hemlock bark that 
I now hâve on hand at my tannery at said New Limerick, also ail hem- 
lock bark that I shall hereafter acquire in the usual and ordinary course 
of my business as a tanner at said New Limerick, for the purpose of run- 
ning my tannery at said New Limerick, purchased from the proceeds of 
the using up in said tannery business my bark now on hand in tanning leather, 
and from receipts from said bark through the tanning of leather at said tan- 
nery.' The mortgage in tlie same manner attempts to cover ail materials used 
in the tanning business, including stock on hand, horses, earriages, carts, and 
wagons. On May 10, 1902, before the exécution of the above mortgage, 
Willis I. Shaw, eo far as the records in this case show, unquestionably had 
an absolute title to the property covered by tlie mortgage, and had a perfeet 
right to mortgage the same. In order to part with that title, either abso- 
lutely or eonditionally, there must be a transfer of said property or a pub- 
lic record. In the présent case the mortgage was never recorded. and there 
is no cl ai m that possession was taken under the same. Therefore, I do 
not consider the title of the trustee of the W. S. Keene Leather Co. of suffi- 
rent strength to demand any lengthy discussion at the présent time. 

"Now as to the daim of the National Exchange Bank. On January 23, 
1904, the W. S. Keene Leather Co. was indebted to the National Exchange 
Bank of Boston for moneys previously advanced without security on a line 
of crédit previously arranged and limited to $25,000. About january 23, 
1904. the bank denianded security, claiming as a reason that certain notes 
of the Keene Co. were found in the hands of note brokers of question- 
able flnanclal réputation. Mr. Cauley, treasurer of the Keene Co., and Mr. 
W. S. Keene, président of the Keene Co., had a conversation with Mr. Mur- 
dock, président of the bank, and agreed to give him a chattel mortgage of 
certain hemlock bark, about 4,000 cords, situated at the Shaw tannery in 
New Limerick, Maine. In this conversation it seems to hâve been agreed 
that the mortgage was not to go on record, as it miglit hurt the crédit of the 
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Keene Co. [Examinatîon of J. W. Cauley, page 17.] Mr. Shaw states on 
page 25 of his examination that it was agreed and understood that the 
inortgage was not to be recorded. Mr. Whitmore states on page 30 of bis ex- 
amination that it was agreed that the mortgage was not to be recorded, 
and that in conversation with Mr. Shaw, Mr. Shaw said, 'Of course, this 
mortgage is not to be recorded.' The Keene Leather Co. has attempted to 
transfer the title to 4,000 cords of bark by an unrecorded mortgage as above, 
its own title to the same bark being by virtue of an unrecorded mortgage, 
wherein there is no assumption of title by possession. After the conversation 
with Mr. Murdoek as président of the bank, Mr. Whitmore as attorney of said 
bank, and Mr. Keene went to New Limerick for the purpose of executing to the 
National Exchange Bank the mortgage agreed upon, which purported to 
secure an indebtedness to the bank of about $25,000. The bark covered by 
this mortgage was situated in the town of New Limerick, at the tannery 
yard of Willis I. Shaw, and a delivery of the bark was attempted in the 
présence of Shaw from the Keene Co. to W. D. Whitmore, as agent or at- 
torney of the National Exchange Bank. The différent piles of bark were 
scaled, and lettered A, B, C, D, E, and F, respectively, on eaeh end of the 
piles, and then and there Mr. Whitmore delivered said bark contained in 
the mortgage to Mr. Shaw to hold as the agent of the bank ; thus attempting 
to acquire title to the bark by evading a public record. 

"The évidence in this case to my mind clearly shows that a fraud has been 
attempted. According to Mr. Whitmore's testimony, the entire scheme was 
blocked out in his office in Boston, including a letter to be signed by Shaw 
and directed to the bank. At the time this mortgage was given the bank 
unquestionably controlled the flnancial destiny of the Keene Co., and the 
Keene Oo., on the other hand. controlled Shaw's financial future. It was 
a financial necessity for the Keene Co. to secure the bank, as also Shaw's 
financial existence depended upon his mutely agreeing to any terms which 
the Keene Co. might dictate. Shaw says, on page 34 of his examination, that 
ne never sold the bark except by mortgage, and there is no évidence to show 
that he ever parted with the bark, or gave any one sufficient title to give 
a valid mortgage of the same; and the vital point at issue in the whole 
case is simply this, could Shaw stand mutely by, and allow the Keene Co. 
to mortgage the bark in question, regardless of their right to convey title to 
the same, and is such transaction good as against the créditera of Shaw? 
To say the least, the transaction is open to the gravest suspicion. Mr. Whit- 
more, on page 30 of his examination, in reply to a question by Mr. Archibald, 
'What is the conversation with Shaw?' A. (by Whitmore) 'As I recall it, 
when Mr. Shaw came out from his conférence with Mr. Keene, he said to 
me "Of course this mortgage isn't going on record," and I said "No, it is not. 
I hâve drawn papers to effect a delivery and rétention by us (meaning the 
bank), with you acting as our custodian."' Whitmore, as attorney for the 
bank, dénies that he knew the source of the title of the Keene Co. to the 
bark. From the above conversation he must hâve known that Shaw still 
held enough interest in the same to insist that no record should be made of 
any mortgage. There was no notice given to any créditer of this transaction 
other than the bank, and no possession taken except as above. As far as the 
public And other creditors were concerned, the ownership remained the same 
as before ; Shaw now acting in the capacity of custodian for the bank instead 
of the real owner. The only attempt at notice was the wooden placards, 
about six inches square, naîled to eaçh end of the piles. The bark was taxed 
to Shaw, and his trustée in bankruptcy has already paid the tax. The pla- 
cards placed on the ends of each pile were evidently placed there for the 
purpose of evading notice rather than to give it. W T hat notice could possibly 
be given to the public or to creditors of a change of title simply by nailing 
up placards with certain letters upon them? It might be a scaler's identifi- 
cation as to the scaling of the bark, or for numerous other reasons, any one 
of which would be as reasonable as notice to the public of a sale. No one 
was qualified or authorized to explain the meaning of the notices, and it 
was certainly intended that no one except Shaw, Keene, and the bank should 
know of the transfer at leaat until four months had elapsed. If parties in- 
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tend to rely upon possession and rétention rather thnn a public record, It 
had been repeatedly held in Maine and Massacbnsetts that it must be an 
open and notorious possession and rétention of the goods. The case of Moora 
v. Reading, 167 Mass. 322, 45 N. E. 7G0, 57 Am. St. Rep. 460, has been cited, 
and I think bas some bearing upon the présent case. In this case the court 
says: 'That, even if it be assumed that there was a taking of possession, 
there was no such rétention of possession as satisfied the statute. The pur- 
pose of the statute is to prevent mortgagors by means of possession from 
misleading people into the belief that they are owners.' 

"The further question of after-acquired property is involved in this case. 
Shaw testifles in his examination (page 36) that about one-half of the bark 
mentioned in his original mortgage to the Keene Go. was on hand in his yards 
when the mortgage to the bank was given by the Keene Co. True, the mort- 
gage to the bank attempts to cover after-acquired property, but there is no 
pretense that the Keene Co. took possession under its mortgage of 1002. 
And in the case of I-Iamlin v. Jerrard, 72 Me. 62, 78, a case relied upon by 
the bank's attorneys, the court says : 'At law, altliough a power is given 
in a deed of assignment to take possession of after-acquired property, no 
interest is transferred, eren as between the parties, uiiless possession is actual- 
ly taken.' If the Keene Co. never took possession of the after-acquired property 
under its unrecorded mortgage of 1902, it certainly would bave no légal right 
to mortgage this after-acquired property to the bank ; and, aside from the 
question of fraud, a légal title to only one-half of the bark in controversy 
could pass to the bank. Again, the vote of alleged directors or stockholders 
of the Keene Co., authorizing the givïng of this mortgage, has many suspi- 
cious earmarks. First, it is undated. Second, it is signed by J. W. Cauley, 
clerk, when in fact Frederick Haie of Portland, Me., was the clerk of the cor- 
poration. The record does not show whether it is a vote of the directors or 
the stockholders, nor dces it show or describe any particular bark which was 
to be mortgaged, and no record of the transaction was ever annexed to the 
vote. The whole transaction was eridently consummated in great haste, for 
what purpose there can be but one conclusion — to secure the bank at the ex- 
pense of the creditors of Shaw. 

"It further appears from the schedules flled in this case and from the 
proofs of debt on file that after the giving of this mortgage to the National 
Exchange Bank January 23, 1904, extensive crédit was given to Shaw by 
creditors who had no possible way of knowing or finding out the existence 
of the incumbrances on his estate. So far as the records showed, the bank- 
rupt's property, valued at about $100,000, was unincumbered, with the ex- 
ception of a balance due on real estate to the Dexter Savings Bank of Dexter, 
Me., of about $1,500. The effect of the enforcement of this transfer to the 
bank would be certainly to give them a préférence over the other creditors 
of the same class, and in Re Blennerhasset v. Sherman, 105 TJ. S. 100, 121, 
26 L. Ed. 1080, the court say that a transaction similar to this is a fraud 
upon creditors, and void at common law. If the contention be true that Shaw 
parted with his title to the bark, and gave the Keene Co. authority to mort- 
gage the same, Shaw should certainly hâve crédit for the same upon the 
books of the Keene Co. No such crédit appears. 

"My conclusions, reached from a review of the whole transaction, are 
that a fraud has been attempted upon the creditors of Shaw, and that an 
allowance of this mortgage would be a consummation of the fraud. I here- 
with submit to the honorable court my finding in this case with this re- 
view, togetber with ail exhibits and examinations pertinent to the same. 
"Respectfully submitted, 

"Edwin L. Vail, 
"Référée in Bankruptcy. 

"Dated at Houlton, Maine, March 5, 1906." 

It will be seen from the above report of the référée that this contro- 
versy involves the title to about 2,000 cords of hemlock bark, which 
formed a part of the assets of Willis I. Shaw, and which passed to his 
trustée in bankruptcy. The proceeds of this bark are now claimed — 
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first, by Shaw's trustée in bankruptcy ; second, by Joseph W. Lund, of 
Boston, trustée in bankruptcy of the W. S. Keene Leather Company, 
under a mortgage given by Willis I. Shaw to the W. S. Keene Leather 
Company, dated Mardi ÎO, 1902; third, by the National Exchange 
Bank of Boston, by virtue of a mortgage from the W. S. Keene 
Leather Company to said bank, dated January 23, 1904. 

The référée has sufficiently stated the tcstimony. It appears that 
Willis I. Shaw, the bankrupt, had an absolute title to the bark in ques- 
tion at the time he executed the mortgage to the W. S. Keene Leather 
Company. The claim of Shaw's trustée in bankruptcy is good, unless 
the claim arising under one or both of the above mortgages is sus- 
tained. The property was not delivered to the Keene Leather Com- 
pany, nor retained by it under the mortgage, and the mortgage was 
not recorded. Chapter 93, section 1, of the Revised Statutes of Maine, 
provides that: 

"No mortgage of Personal property is valid against auy other person than 
the parties thereto, unless possession of such property is delivered to, and 
retained by the mortgagee, or the mortgage is recorded by the clerk of the 
city, town, or plantation organized for any purpose, in which the mortgagee 
résides, when the mortgage is given." 

It is clear that the claim of the Keene Leather Company under this 
mortgage cannot be sustained, as there is no testimony tending to show 
that the mortgage was ever recorded, or that possession of the prop- 
erty was delivered to and retained by the mortgagee. 

In référence to the claim of the National Exchange Bank, it appears 
by the report that at the date of the mortgage given by the W. S. 
Keene Leather Company that company was indebted to the National 
Exchange Bank for loans which had previously been arranged, limited 
to the sum of $25,000. No new advances were made upon the giving 
of the mortgage. On that day, the treasurer of the Keene Leather 
Company, in a conférence with the président of the bank, agreed to 
give him a chattel mortgage of 4,000 cords of hemlock bark, situated 
in the Shaw Tannery, at New Limerick, Me. The testimony tends 
to show, also, an agreement, made at this conférence, that the mortgage 
was not to be recorded, for the reason that such record might injure 
the crédit of the Keene Company. After this conférence, Mr. Mur- 
dock, président of the bank, and Mr. Whitmore, its attorney, went with 
Mr. Keene, président of the Keene Leather Company, to New Lim- 
erick. The bark covered by the mortgage was found at the tannery 
yard of Willis I. Shaw in New Limerick. The mortgage was executed. 
A delivery of the bark was attempted from the Keene Company to W. 
D. Whitmore, as agent of the National Exchange Bank. This delivery 
consisted in locating the différent piles of bark, having them scaled, and 
attaching to each pile a wooden block, about six inches square. Each 
of thèse blocks was marked with a letter of the alphabet. Mr. Keene, 
Mr. Shaw, and Mr. Whitmore went to thèse several piles of bark lying 
in the tannery yard, and Mr. Keene, touching each pile, said, "I deliver 
to you this pile of bark under the terms of this mortgage, to hold as 
the agent of the National Exchange Bank." Mr. Whitmore then de- 
livered a letter to Mr. Shaw which had been written in Boston, ap- 
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pointing Mr. Shaw as the agent of the bank to hold the property. Mr. 
Shaw then gave Mr. Whitmore a receipt for the bark. No notice of 
this transaction was given to anybody other than the parties to the 
transaction. It does not appear that the bark was marked in any way 
as the property of the W. S. Kcene Leather Company, or as the prop- 
erty of the bank, or that any mark indicating proprietorship was placed 
upon it. There was no delivery of possession other than the delivery 
as stated above. The yard and the bark remained open as before. 
Other piles of bark remaining in the yard were used by Mr. Shaw in 
the course of business. There is nothing in the testimony to indicate 
that there was any intention that any one except Shaw, Keene, and 
the bank should know of the transfer of the bark; there was no scal- 
ing of the bark by a public scaler, and the bark continued to be taxed 
to Shaw. 

The learned counsel for the bank has contended with great ability 
and learning that a mortgagee may obtain title by one of two methods 
pointed out by the statute — either by the recording of the mortgage, 
or by taking and retaining possession under it— and that possession, 
taken and retained under the mortgage, was sufficient to validate his 
title ; that Shaw, by standing by and assisting in the delivery of posses- 
sion, estopped himself, and now estops his trustée, from being heard in 
court to claim a title to the bark in question. 

After a careful review of the case, I cannot sustain the contention 
of the bank. Under the statutes of Maine, there are alternative meth- 
ods of obtaining title under the mortgage. It is true that by taking 
one method it cannot be said that the other method is evaded. Title 
by either method is equally valid. In the case at bar the mortgage was 
not recorded. It cannot be claimed, then, that this one of the alterna- 
tive methods was complied with. The other alternative is that posses- 
sion of the property shall be "delivered to and retained by the mort- 
gagee." The évidence does not, in my opinion, disclose a state of facts 
which warrant the court in coming to the conclusion that the bark in 
this case was delivered to and retained by the mortgagee. The testi- 
mony does not disclose an open, notorious, and visible delivery to, and 
rétention by, the mortgagee. Whatever may be said of the action of 
Shaw being held as an estoppel to himself, it cannot be held to affect 
the rights of his trustée in bankruptcy. The trustée cannot be regarded 
to be one of the "parties" to the mortgage. The trustée not only repre- 
sents the bankrupt, but, under the bankrupt act, he takes the property 
transferred by the bankrupt in fraud of his creditors, and ail property 
which, prior to the filing of the pétition, the bankrupt could by any 
means hâve transferred, or which might hâve been levied upon and 
sold under judicial process against him. There was no open change 
of possession resulting from what was done between the Keene Com- 
pany and the bank and Shaw. There was nothing which would be a 
notice to creditors. and nothing in the transaction to hâve prevented 
creditors from attaching the bark "under judicial process against the 
bankrupt." I think the testimony reported by the référée to me war- 
ranted him in coming to the conclusion which he has stated in his re- 
oort. 
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The question as to the compliance with either statute, alternative, 
is a question of fact. There is no testimony tending to show that the 
mortgage was recorded, and no claim that such was the fact. When 
we corne to consider the other alternative, the question of delivery to, 
and rétention by, the mortgagee is as distinctly a question of fact. 
After hearing ail the testimony, the référée has decided that there 
was no such open possession and rétention of the property by the mort- 
gagee as is sufhcient to comply with the statute. I cannot find that he 
was in error in coming to this conclusion. In Grifnth v. Douglas, 73 
Me. 532, 40 Am. Rep. 395, the court held that the mortgage, even 
though recorded, was not valid unless the goods were delivered by the 
mortgagor to the mortgagee with the intention to ratify the mortgage, 
and the mortgagee retained open possession of the after-acquired prop- 
erty until the time of the attachment. Chief Justice Appleton, speak- 
ing for the court, said : 

"The authorities are uniform in requiring that not merely delivery, but 
rétention of the property delivered, is Indispensable to the perfection of the 
mortgagee's titlc. whether the mortgage purports to convey after-acquired 
property or should be unrecorded." 

See, also, Wright v. Tetîow, 99 Mass. 397 ; Moors v. Reading, 167 
Mass. 322, 45 N. E. 760, 57 Am. St. Rep. 460; Drury v. Moors. 171 
Mass. 254, 50 N. E. 618; Haskell v. Merrill, 179 Mass. 120, 60 N. E. 
485. 

As I hâve already said, the testimony in the case at bar does not 
show such open delivery to, and rétention by, the mortgagee of the 
property as would, in my opinion, hâve prevented a gênerai creditor 
from attaching it, and holding it as the property of Shaw. Instead of 
tending to show an open transfer to, and rétention by, the mortgagee, 
the testimony rather leads to the belief that the transfer was inten- 
tionally secret, and not intended to be notorious. There is no testi- 
mony tending to show that the Keene Leather Company ever asserted 
any rights under its mortgage, or did anything to vest the title in itself. 
On the date of its mortgage, then, to the bank, the Keene Leather Com- 
pany had no title which it could Convey. The title remained in Shaw. 
The only rights against Shaw which passed to the bank by the mort- 
gage from the Keene Eeather Company were rights by estoppel, which 
resulted from Shaw's standing by and assenting to the transfer. This 
is made the most of by the learned counsel for the bank ; but, if the con- 
veyance shall be held to be a conveyance by estoppel from Shaw to the 
bank, this estoppel can relate only to Shaw, and not to his trustée in 
bankruptcy. In spite of anything done by way of delivery to, and ré- 
tention by, the mortgagee, I am of the opinion, as I hâve already in- 
dicated, that an attaching creditor of Shaw could hâve prevailed in an 
attachment of the bark, and, therefore, that there passed to this trus- 
tée property which might hâve been levied upon and sold under judi- 
cial process against the bankrupt. I think the case at bar présents an 
instance of a fraud on the policy and objects of the bankrupt law as 
clear as that contained in Blennerhasset v. Sherman, 105 U. S. 100, 
26 L. Ed. 1080, which latter case is cited by the référée in his report. 
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In Rogers v. Page, 140 Fed. 596, Judge Lurton, speakîng for the 
United States Circuit Court of Appeals in the Sixth Circuit, said : 

"The fact that this was a secret lien gave tins property the appearance of 
being unincumbered, and was the moving inducement of «orne of bis existing 
creditors to grant delay by extension and renewal. The debtor actively 
represented this land as an available asset, which he was in constant expecta- 
tion of selling, and that the proceeds would pay ail bis debts and disincumber 
his other property. Thèse représentations operated to quiet bis existing cred- 
itors, and to obtain from some of theni extensions and renewals of new crédit, 
in at least one proven case. * * * The mère fact that a mortgage has 
by négligence been omitted from registration does not avoid it as between 
parties. * * * But there is a distinction between a mère négligent failure 
to record a mortgage or deed and a deliberate agreement to do so. althougb 
tbe mère fact of an agreement to withhold from record is not of itself sucb évi- 
dence of a fraudulent purpose as to constitute fraud in law. It is, however, 
a circumstance constituting more or less cogent évidence of a want <of good 
faith, according to the particular situation of the parties and the intent as 
indicated by ail of the facts and circuinstances of tbe particular case." 

In the case at bar the testimony tends to show that, at the time of 
the giving of the mortgage to the bank, Shaw was insolvent, that there 
was an obvious attempt to make the delivery to the mortgagee secret, 
rather than open, and that there was a distinct and affirmative under- 
standing that the mortgage was not to be recorded. The case discloses 
a want of good faith, resulting in an actual fraud upon the gênerai 
creditors. 

I think the référée was correct in his conclusion "that a fraud was 
attempted upon the creditors of Shaw, and that an allowance of the 
mortgage to the bank would be a consummation of the fraud." 

The finding of the référée in his report is confirmed. 

The claim of George A. Gorham, trustée, to the proceeds of the 
1,844.27 cords of hemlock bark is affirmed. 



UNITED STATES v. MARTINDALE. 

(District Court, D. Kansas, First Division. October 12, 1903.) 

No. 3,575. 

1. Banks and Banking — Mtsapi>lication of Fttnds oe National Bank — Elé- 

ments of Offense. 

Funds of a national bank are not misapplied by an officer for the 
purpose of constituting a criminal offense, under Rev. St. § 5209 [U. S. 
Comp. St. 1901, p. 3407], merely by the drawing of a draft on a fund on 
deposit in anotber bank, or by entering a crédit to a depositor on the 
books ; but it is necessary that tbe fund sbould bave been actually with- 
drawn or converted in some form, so that it is lost to the bank, and such 
loss must be averred in an indictment for tbe offense, and the facts set 
out showing it to hâve been unlawful. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banks and Bank- 
ing, §964.] 

2. Same — Indictment — Description of Offense. 

An avéraient in an indictment, under Rev. St. § 5209 [TJ. S. Comp. St. 
1901, p. 3497], cbarging that défendants, as director and casbier of a na- 
tional bank, by means of a draft drawn by them or by other stated means 
misapplied tbe inoneys, funds, and crédits "of said association without 
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the knowledge and consent thereof," is not équivalent to an averment 
that the act was done without the knowledge and consent of the directors, 
as required by the statute, and is insufficient. 

3. Same — Misjoinder or Sepakate Offenses. 

Where an officer of a national bank is chargea in an indictment with 
the fraudulent misapplication of its funds in the payment of several and 
distinct notes, each payment constitutes a separate misapplication, and 
must be chargea in a separate count, 

4. Same — Indefiniteness. 

A count in an indictment, under Rev. St. § 5209 [U. S. Comp. St. 1901, 
p. 3497], charging that défendant, as a direetor of a national bank, be- 
tween certain given dates abstracted and misapplied a stated sum of the 
moneys, funds, and crédits of the bank, without further spécification, is 
insufficient, as too gênerai and indefinite. 

[Ed. > T ote. — For cases in point, see vol. 6, Cent. Dig. Banks and Bank- 
ing, §973.] 

On Motion to Quash Indictment. 

John S. Dean, U. S. Atty. 

C. B. Graves, L. B. Kellogg, and Frank Hagerman, for défendant. 

PHILIPS, District Judge. The défendant, William Martindale, 
with one D. M. Davis, who has never been arrested, is indicted for 
alleged violations of the provisions of section 5209 of the national bank- 
ing laws [U. S. Comp. St. 1901, p. 3497] of the United States. lie was 
vice président of the First National Bank of Emporia. Kan. There 
are 19 counts in the indictment. The défendant Martindale has filed 
a motion to quash ail the counts of the indictment. 

First Count. 

The spécifications in the first count are much involved, indefinite, and 
obscure ; so much so, that after much study of its phraseology it is 
difficult for the court to comprehend it without resorting to impli- 
cation — an infirmity in criminal pleading that should never be toler- 
ated. Reduced to its substantive effect, it charges that the défendant, 
Martindale, was vice président and direetor of said bank. That on 
or about the 16th day of April, 1899, he and said Davis, who was then 
the cashier of said bank, misapplied the moneys, funds, and crédits "of 
said association without the knowledge and consent thereof," with the 
intent then. and there to injure and defraud the association, and with 
intent to convert the same to the use and benefit of the Salina Gas & 
Electric Light Company, and William Martindale, D. M. Davis, Mar- 
tindale & Cross, and C. S. Cross, in the sum of $5,150 of the moneys, 
funds, and crédits of said association, in that said William Martindale 
and D. M. Davis did issue and cause to be issued a certain draft of the 
First National Bank of Emporia, Kan., drawn on the First National 
Bank of New York City, payable to the order of G. A. Fernald & Co., 
in the amount and value of $5,150, of date April 16, 1896. It is then 
alleged that said draft was drawn for the purpose of paying a certain 
promissory note, dated October 11, 1895, due April 14, 1896, signed by 
the Salina Gas & Electric Light Company, payable to the order of 
Martindale & Cross, and by Martindale & Cross and William Mar- 
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tindale and C. S. Cross indorsed to une Piper, cashier, and by him 
indorsed for collection and remittance to Geo. A. Fernald & Co., which 
said note was payable at the office of the Central Loan & Debenture Co., 
Kansas City, Mo. That said draft was afterwards, on the 21st day 
of April, 1896, presented to and paid by the First National Bank of 
New York City out of the funds, moneys, and crédits of the said First 
National Bank of Emporia, Kan., then on deposit in the First National 
Bank of New York City. It is then alleged : 

"That at the time of the issuance of the draft aforesaid by the said 
William Martindale and D. M. Davis, vice président and director and cashier. 
respectively, as aforesaid. on to wit, the lGth day of April, 1896, there was 
noithing due or ow'ing by the First National Bank of Emporia, Kan., or out of 
the funds, moneys, and crédits thereof, to the said Salina Gas & Electric Light 
Company, Martindale & Cross, or William Martindale, or C. S. Cross, or D. M. 
Davis, and the said association had received no considération for the same." 

— as they, the said named parties, then and there well knew, and said 
draft was isstted without said banking association receiving any consid- 
ération for the same* and was used for the benefit of the said Salina 
Gas & Electric Light Company, Martindale & Cross, William Martin- 
dale, C. S. Cross, and D. M. Davis, and certain other persons than the 
First National Bank of Emporia, Kan., to the grand jurors unknown> 
with intent to injure and defraud said bank. 

It is difïicult to escape the impression, after a careful reading of 
this count, that it was drawn upon the theory that the offense of mis- 
application was completed at the time the draft was drawn on the New 
York bank. It has been expressly ruled by the Court of Appeals of 
this circuit that to complète the misapplication of the funds of a bank 
it is necessary that the fund should be withdrawn from the possession 
or control of the bank, or a conversion thereof in some form should 
occur, so that the bank loses the same. Dow et al. v. United States, 82 
Fed. 904, 27 C. C. A. 140, 49 U. S. App. 605; Mohrenstecher et d. 
v. Westervelt, 87 Fed. 157, 30 C. C. A. 584, 57 U. S. App. 618. This 
is so, for the obvious reason that, in respect of a check drawn on a 
bank, although the drawer may not at the time hâve any fund on de- 
posit with which to pay it, non constat, he may hâve when the check 
is presented for payment; and in respect of the draft issued by the 
Emporia bank on the New York bank, the drawer might at any time 
before présentation and payment thereof withdraw it or stop payment. 

It is suggested by the District Attorney that this ruling has no ap- 
plication to the count in question for the reason that the draft was 
drawn payable to a third party (Geo. A. Fernald & Co.), and, eo 
instanti, the bank thereby became obligated therefor to such third party. 
This, undoubtedly, is a correct proposition of law as applied to a prop- 
er state of facts. If the draft had been placed to the crédit of Geo. À. 
Fernald & Co. in the Emporia bank, it would at once inure to the 
depositor's benefit, and the funds of the bank, by this crédit, 
would thereby hâve been lessened. But the draft in question having 
been drawn on the New York bank at the city of New York, it was the 
duty of the payée to duly présent to the drawee at its place of business 
the draft for payment, "without unreasonable delay, or the drawer or 
indorsers will be discharged; for they hâve an interest in having the 
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bill acceptée! immediately, in order to shorten the time of payment, 
and thus to put a limit to the period of their liability, and also to enable 
them to protect themselves by other means before it is too late, if the 
bill is not accepted and paid within the time originally contemplated by 
them." 4 Am. & Eng. Ency. of Law (2d Ed.) 350. It therefore fol- 
lows that no loss could hâve been sustained by the Emporia bank until 
the draft was presented and paid in New York and charged up to 
the Emporia bank. It is not even affirmatively alleged in this count 
that the money thus paid by the New York bank was lost to the Em- 
poria bank. This important fact is left to mère inference, which is 
vicious pleading in indictments. 

Be this as it may, there is a fatal objection to this count in that 
it does not allège that the transaction in question, out of which the 
draft was issued, was without the knowledge and approval of the board 
of directors or the discount committee of the bank. The allégation 
of the indictment is that it was a misapplication "of the moneys, funds, 
and crédits of said association, without the knowledge and consent 
thereof." It is to be spelled out of the loose recitations of the 
indictment that said note of the Salina Gas & Electric Eig'ht Company, 
indorsed by the défendant and others, was discounted at the bank as 
the basis for issuing the draft to Fernald & Co. It has been the under- 
standing of the law of pleading in such indictments, ever since the 
ruling of the Suprême Court in United States v. Britton, 108 U. S. 
193-197, 2 Sup. Ct. 526, 27 L, Ed. 701, that it must be alleged that 
the note, placed in the bank as the basis of the fund drawn out by the 
check or draft, should hâve been discounted or received without the 
knowledge or approval of the board of directors or governing dis- 
count committee. The court said: 

"One brandi of the business of a banking association is the discounting and 
negotiating of promissory notes, and this is to be doue by its board of 
directors or duly autborized offieers or agents. Section 5130, Rev. St. [U. S. 
Oomp. St. 1001, p. 34551. There is no provision of the statute which forbids 
the discounting of a note not well secured, or both the maker and mdorser 
of which are insolvent. It is within the discrétion of the directors, or the 
offieers or agents lawfully appointed by them, to discount such a note if they 
see fit, and it might, uuder certain circumstanccs, tend to the advantage of the 
association. This count does not charge that the note of the défendant was 
discounted at his instance, without the authority of the board of directors. 
* * * It is not alleged that the discount was procured by any fraudulent 
means. Froin ail that appears, the board of directors, or the officer or agent 
by whom the note was discounted, may. upon knowledge of ail the facts, 
in the utmost good faith and for the advantage of the association, hâve 
decided to discount the note. The discount may hâve turned out to be a 
benefit to the association, for there is no averment that the note was not 
paid at maturity, or that the association suffered any loss by reason of its dis- 
count. But whether the discounting of the note was an advantage to the 
association or not, and whether the note was paid or not, is immaterial. If au 
officer of a banking association, being insolvent, subniits his own note, with 
an insolvent indorser as security, to the board of directors for discount, and 
they, knowing the facts, order it to be discounted, it would approach the 
verge of absurdity to say that the use by tbe officer of the proceeds of the 
discount for his own purposes, would be a willful misapplication of the funds 
of the bank, and subject him to a criminal proseeution." 

This proposition evidently was présent to the mind of Judge Taft in 
his charge in United States v. Youtsey (C. C.) 91 Eed. 868, 869. 
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This is a reasonable ruling. As such négociations and crédits are com- 
mitted by the national banking law to the board of directors, or the 
constituted discount committee, if the transaction undergoes their ob- 
servation and approval, the vice président, who obtains the benefit o£ 
the crédit, is not culpable unless he procures the approval by some 
fraud or déception ; and therefore the indictment should either néga- 
tive any knowledge or approval thereof by said directors or commit- 
tee, or aver some fraudulent imposition practiced by the défendant in 
securing its approval. 

The District Attorney relies upon the case of McKnight v. United 
States, 115 Fed. 972-986, 54 C. C. A. 358, for the proposition: 

"That where the circumstanees proven are such that the consent of the 
board of directors woukl constitute no offense, it is unuecessary to aver the 
want of such consent ; that under the circumstanees as alleged in this eount 
the consent of the board of directors would not hâve relieved the transaction 
of its criminal character ; that it is only in cases where the consent of the 
board of directors wouid relieve the transaction of its otherwise criminal 
character that it would be necessary to allège the want of consent," etc. 

The case under considération there by the court was a charge of 
embezzlement, and it is to be observed that the indictment in that case 
(see page 986, of 115 Fed., page 372, of 54 C. C. A.) "averred that the 
transactions of McKnight weré vvithout the consent of the board of di- 
rectors or of the discount committee." Ail that the learned judge who 
wrote the opinion meant to say was that, where the proof on the 
trial disclosed a state of flagrant criminality on the part of the bank 
officers in loaning the funds of the bank to irresponsible parties, it 
would, withôut more, raise the presumption that it was done without 
the approval of the board of directors or governing committee, so as 
to devolve the burden of proof on the défendant to show that his ac- 
tion was authorized by the directors or committee ; and further, that 
notwithstanding it should be shown that the act of the offending officer 
was approbated by the directory or committee, if it were an unlawful 
act, prohibited by law, connived at by the directors, proof of their ap- 
proval could not avail the défendant. The opinion does not hold that 
an indictment is good which simply charges that an insolvent note, 
placed in the bank as the basis of a discount, the fruit of which is ap- 
propriated to the private use of the bank officer, without more, or that 
an averment is sufficient which simply charges that the act was done 
without the knowledge or consent of the association. 

The pleader in this case recognized the obligation, in drawing the 
indictment, to charge that the transaction had "passed muster" without 
the proper authority, and he therefore alleged that it was done without 
the knowledge of the association. The terni "association" is generic. 
It may comprehend the whole body of men, like the stockholders, who 
unité in forming the body politic of a banking institution ; in which 
sensé the allégation of the indictment might be true when the board of 
directors or the governing committee had not passed upon the transac- 
tion. As it is a recognized usage and fact that the matter of daily 
discounts and transactions of this character in a national bank are 
conducted by and through discount committees, the indictment, as ap- 
plied to the instance of this count, should négative the knowledge and 
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approval of the recognized body for passing on such transactions. In 
criminal proceedings the rule strictissimi juris ob tains. Nothing can 
be left to inference or implication. 

There are other objections made on the argument and in the brief 
of defendant's counsel to this count, but, as the objections already dis- 
cussed are fatal, it is not deemed necessary to go further in this dis- 
cussion. 

Second Count. 

This count is similar to the first, except in the date and amount of the 
draft dravvn, which is for $10,000, issued February 20, 1897, on a 
New York bank, payable to the order of the Investors' Agency Com- 
pany, and paid in New York on February 25, 1897. It is subject to the 
same objections. 

Third Count. 

The charge in this count is similar to that contained in the first 
count in respect of a draft issued on October 20, 1897, for $5,000 on a 
Kansas City, Mo., bank. paid in Kansas City October 2,2, 1897. It is 
subject to the same objections. 

Fourth Count. 

This count charges misapplication of the funds of the bank, grow- 
ing out of a draft drawn by the Excelsior Water Mill Company for 
$5,000 on the défendant, in favor of the Burlington National Bank, 
with the allégation that said draft was paid out of the moneys, funds, 
and crédits of the said Emporia bank to the Burlington bank by the de- 
fendant and said Davis by making and causing to be made a deposit slip 
in the words and figures as follows : "First National Bank of Emporia, 
Kansas. Deposited for account of Burlington Nat. 7-17-97. $5,000.00. 

W. Martindale," who made and caused to be made by one , 

whose name is to the grand jurors unknown. a clerk in said bank, in a 
book used by said association, and designated as ''Cash Bonk X," a cer- 
tain entry to the crédit of Burlington National Bank: "July 17, 1897. 
Burlington Nat. Martindale, $5,000." That afterwards said Burlington 
National Bank drew from the funds of said First National Bank the sur» 
of $5,000 so placed to its crédit, as aforesaid; the défendant and said 
Davis knowing that said Excelsior Water Mill Company and the défend- 
ant had no moneys, funds, or crédits in said First National Bank to par 
said draft, and that said association received no considération for the 
same, and that the same was without its knowledge and consent, the dé- 
fendant and said Davis then and there fraudulently devising that the said 
Burlington National Bank, the Excelsior Water Mill Company, and the 
défendant should obtain possession of said $5,000 for the use and benefit 
of said Excelsior Water Mill Company and the défendant, whereby the 
said funds and crédits were then and there unlawfully misapplied and 
converted to the use of the said Excelsior Water IMiîI Company and of 
the défendant. This count is subject to the objection discussed respect- 
ing the first count, that the transaction is not alleged to hâve been with- 
out the knowledge or approval of the board of directors or governing 
committee. 
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It is furthermore apparent from a careful reading of this count that 
it proceeds upon the theory that the misapplication was in entering a 
crédit to the Burlington National Bank of the sum of $5,000, the same 
as if it had been deposited by the défendant in cash. The entry was 
not the misapplication of the fund, but the wrong would consist in 
withdrawing the money from the bank. The only allégation of the in- 
dictment in this respect is, "that afterwards said Burlington National 
Bank drew from the funds of said First National Bank the sum of five 
thousand dollars so placed to its crédit." There is no allégation as to 
when this was done, or that there was any wrong or fraud in with- 
drawing the money ; nor is there any négation that any additional con- 
sidération may hâve been given by the Burlington Bank at that time. 
Neither is there any allégation of any loss of this money to the bank. 
The only statement is that at some time after July 17, 1897, the Bur- 
lington Bank drew the sum of $5,000. Whether or not this was ever 
lost or paid, or sufficient security therefor given, is nowhere alleged. 
As shown in the previous discussion, it is essential to show a loss. As 
said in Britton's Case, supra, the discount may hâve turned out to be 
a benefit to the association, for there is no averment that the note was 
not paid at maturity, or that the association suffered any loss by rea- 
son of this discount. As heretofore stated, as held in the Dow Case, 
a mère entry in the books of the association did not constitute a misap- 
plication, but as the crime was committed and consummated only when 
the money was drawn from the bank, it must follow that the indictment 
must show that the money got out of the bank in some way. As stat- 
ed by the court in Britton's Case, 103 U. S. 193-197, 2 Sup.'Ct. 526, 27 
L. Ed. 701, the terms "willfully misapplied" hâve no marked, technical 
meaning. "They do not, therefore, of themselves, fully and clearly 
set forth every élément of the offense charged. It would not be suffi- 
cient simply to aver that the défendant willfully misapplied the funds 
of the association. This is well settled by the authorities we hâve al- 
ready cited. There must be averments to show how the application 
was made, and that it was an unlawful one." See, also, United States 
v. Northway, 120 U. S. 327-332, 7 Sup. Ct. 580, 30 L. Ed. 664 ; Batche- 
lor v. United States, 156 U. S. 426, 15 Sup. Ct. 446, 39 L. Ed. 478; 
United States v. Eno (C. C.) 56 Fed. 218, 219, 220. 

Fifth Count. 

This count charged misapplication, in that on July 10, 1897, there 
was deposited in said Emporia bank to the crédit of said défendant the 
sum of $5,000 by entry of such deposit in his account, "which said sum 
was afterwards drawn by and paid to said William Martindale by said 
banking association," without any averment as to when it was so drawn 
or paid, or the manner thereof. This count is subject to the same 
objections discussed in respect of the first count, with the further ob- 
jection that there is no averment to show how the application was 
made, and that it was an unlawful one. Neither is there any sufficient 
showing of any loss to the bank by reason of the transaction. The aver- 
ments respecting lack of considération and fraudulent intent of the 
défendant hâve référence to the entries on the books, which seems 
te hâve been the gist of the offense in the mind of the pleader. 
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Sixth Count. 

As the District Attorney at the hearing announced that he would 
enter a nolle as to this count, it is useless to take the time of the court 
in discussing its validity or invalidity, as under such announcement it 
is the duty of the court to direct a nolle to be entered. 

Seventh Count. 

This count charges a misapplication, in that there was deposited 
to the defendant's crédit on April 1, 1898, the sum of $5,000. It is 
qui te évident from reading the spécifications of this count that it was 
in the mind of the pleader only to charge the completion of the misap- 
plication by the act of entry in the books of the bank, and not in the 
withdrawing of the funds. There is no showing when or under what 
circumstances the money was drawn from the bank, nor is any loss di- 
rectly alleged to hâve occurred. The count is also subject to the objec- 
tion discussed in respect of the first count of the indictment for a faii- 
ure to allège that the transaction was without the knowledge or ap- 
proval of the board of directors or discount committee. 

Eighth Count. 

The misapplication alleged in this count consists of a deposit of 
$6,000 in the Emporia bank to the defendant's crédit on August 1, 
1898, the charge being that a deposit slip was made on that day credit- 
ing Martindale with $6,000, "which said sum was afterwards drawn 
by and paid to William Martindale by said association." No allégation 
is made that the transaction was without the knowledge or appro- 
bation of the board of directors or governing committee. The count 
proceeds, evidently, upon the theory that the misapplication consisted 
in the entry in the account of the défendant, and not in drawing out 
the money from the bank. Neither does it show how, when, nor the 
circumstances under which, the money was drawn from the bank, nor 
does it appear that the money was lost to the bank. It is made apparent 
to the court that the government does not rely upon a conviction under 
this count, inasmuch as the District Attorney has subsequently indicted 
the défendant in several counts, which at the argument was stated by 
the District Attorney to grow out of and to cover this $6,000 transac- 
tion, in which second indictment the palpable infirmities of this eighth 
count are sought to be corrected. 

Ninth Count. 

As it was stated by the District Attorney at the argument that a 
nolle would be entered as to this count, it need not be considered. 

Tenth Count. 

The charge in this count is based upon a deposit in said Emporia 
bank to the crédit of Martindale & Cross August 2, 1897, of $10,000, 
and the misapplication grew out of an entry of a deposit slip, as here- 
tofore discussed. The averment is, "which said sum was afterwards 
drawn by and paid to Martindale & Cross and William Martindale," 
without any showing as to how, when, or under what circumstances 
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the money was drawn or paid, showing that it was drawn upon the 
theory that the misapplication of the funds of the bank was accom- 
plished in the entering in the account of Martindale, and not in draw- 
ing out the money from the bank; nor is it directly averred that any 
loss occurred to the bank, nor that the transaction was without the 
knowledge or approval of the board of directors or discount committee. 

Eleventh Count. 

The charge of misapplication of the funds of the bank in this count 
is predicated of a payment September 27, 1897, of a note of Leibfried, 
indorsed by Martindale & Cross and Martindale, which payment is al- 
leged to hâve been made out of the moneys of the Emporia bank then 
on deposit with the First National Bank of New York City, by which 
bank it was there paid. This count is subject to the same objections 
discussed in the first count of the indictment. 

Twelfth Count. 

As the District Attorney at the hearing announced that he would 
enter a nolle as to this count, its discussion is unnecessary. 

Thirteenth Count. 

As the District Attorney at the argument announced that he would 
enter a nolle as to this count, its considération by the court is unneces- 
sary. 

Fourteenth Count. 

This count is subject to the same objections discussed in respect of 
the first count. 

Fifteenth Count. 

This count is subject to the same objections heretofore discussed. 

Sixteenth Count. 

This count is subject to the same objections heretofore discussed. 
To this count, as also to other counts of the indictment, counsel for 
défendant makes the further objection that the indictment, in effect, 
charges three acts of misapplication in one count, for the reason that 
the sum drawn from the bank was applied to the payment of three sepa- 
rate notes; and, as the misapplication of the funds of the bank was 
only completed when the money was paid, and payment was made 
of three separate notes, they were separate, distinct misapplications, 
and it was error to join them in the same count. If the misapplication 
was consummated only when the money was applied and uscd, the acts 
of misapplication were separate and distinct, and it would follow that 
this objection is well taken. 

Seventeenth Count. 

This count charges the misapplication on November 27, 1898, of a 
note of the Salina Gas & Electric Eight Company of $1,768.17. There 
is no averment that the transaction was without the knowledge or ap- 
probation of the board of directors or governing committee, and there 
is nothing alleged in this count showing any loss to the bank on account 
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of this transaction. The pleader seems to hâve proceeded upon the 
idea that it was wholly unnecessary to charge that any money was paid 
on account of this transaction, and contented himself with predicating 
the offense on the mère entry to the crédit of the défendant. 

Eighteenth Count. 

As the District Attorney at the argument announced that he would 
enter a nolle as to this count, its discussion is omitted for the reasons 
heretofore stated. 

Nineteenth Count. 

This count allèges, in gênerai and comprehensive terms, that be- 
tween the 16th day of April, 1896, and the Kith day of Novembcr, 1898, 
the défendant abstracted and misapplied $150,000 of the moneys, funds, 
and crédits of the bank. As suggested by the court at the argument, 
this count might properly be termed an omnium gatherum, a summing 
up in one gênerai, broad, sweeping charge the aggregate of the funds 
which the défendant might be supposéd to hâve wrongfully misapplied 
or taken from the bank. No man should be put to trial upon such a 
wholesale charge without spécifications or particularization to indicate 
to him, definitely, what is intended to be proved under such charge. 
Such pleading in an indictment is decisively disapproved of by the Su- 
prême Court in Batchelor v. United States, 15G U. S. 426, 15 Sup. Ct 
446, 39 L. Ed. 478. 

It results that the motion to quash the counts of the indictment dis- 
cussed is sustained, and that an order will be made on suggestion of the 
District Attorney, directing a nolle as to the sixth, ninth, twelfth, thir- 
teenth, and eighteenth counts of the indictment. 



TJNITED STATES v. MAHTTNDALE. 

(District Court, D. Kansas, First Division. January 18, 1004.) 

Banks and Banking — Peosecution foe Misapplication of Funds or Nation- 
al Bank — Vabiance. 

An indictment under Rev. St. §520!) [TT. S. Comp. St. 1901, p. 3497], 
against an officer or clirector of a national bank for willful misapplica- 
tion of its funds, in order to advise the défendant of the issues to be met, 
inust set forth ail of the facts necessary to show how the misapplication 
was made, and that it was an unlawful one. Under such an indictment 
chnrging that the misapplication was made by the drawing of cheeks 
on the bank, and obtaining tlieir payment when he had in fact no money 
on deposit, where it appeared on the trial that défendant had an apparent 
crédit on the books of the bank sufiieient to cover the cheeks. the govern- 
ment cannot impeach such apparent crédit by showing that a deposit 
previously entered.on the books to the crédit of défendants account was 
false and fictitious, and the entry thereof fraudulently procured by de- 
fendant; no such transaction being charged in the indictment. 

John S. Dean, U. S. Atty. 

C. B. Graves, L. B. Kellogg, and Frank Hagerman, for défendant. 

PHILIPS, District Judge. The question submitted for décision 
is as follows: The défendant stands indicted under section 5209 of the 
14G F.— 19 
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Revised Statutes of the United States [U. S. Comp. St. 1901, p. 3497], 
so much of which as is pertinent to the case in hand reads as follows : 

"Every président, director, casliier, etc., of any association who embezzles, 
abstracts or willf'ully misapplies any moneys, funds or crédits of the associa- 
tion * * * shall be deemed gttilty of a misdemeanor," etc. 

The indictment, in substantive effect, charges that the défendant, be- 
ing a director and vice président of the First National Bank of Em- 
poria, in the state of Kansas, on the 13th day of September, 1898, un- 
lawfully, knowingly, willfully, and fraudulently, with the intent to 
injure and defraud said banking association, without the knowledge 
and consent of the board of directors and committees thereof, ab- 
stracted certain of the moneys, funds, and crédits of said bank for his 
use and benefit, and for the use, benefit, and advantage of the person 
and persons unknown to the grand jurors, of the sum and value of $15, 
the property of said bank, by the manner and means of the said défend- 
ant then and there paying and causing to be paid to certain persons 
to the grand jurors unknown a check for said sum of money, drawn 
by the défendant out of the moneys, funds, and crédits belonging to said 
bank, said check authorizing and directing said bank to pay to the 
order of Charles Cross said sum ; that the same was then and there will- 
fully, wrongfully, and unlawfully appropriated and converted to the use 
and benefit of the défendant, and was thereby wholly lost to the said 
bank; that when said check was paid and caused to be paid the de- 
fendant then and there had no moneys, funds, and crédits on deposit 
to his crédit with said bank; that his account as a depositor with the 
bank was then overdrawn many hundreds of dollars; that there was 
then and there no money owing to the défendant from said bank ; that 
the repayment thereof was not in any way secured, and the défendant 
had no right to draw any moneys from said bank, or to convert tne 
same to his or any other person's use and benefit ; that this was done 
with the intent to injure and defraud said bank — concluding with the 
charge that the défendant, as such director and vice président, thereby 
abstracted said sum of $15 from said bank. The indictment contains 
18 similar counts, for similar sums, drawn subsequently at différent 
times, as late as the 16th day of November, 1898, aggregating about 
$5,078. 

Under this indictment the government, after making proof of the 
giving of said checks to various parties by the défendant and the pay- 
ment thereof by the bank, about which no controversy is made, seeks 
to show that while by the books of the bank there appears to hâve been 
a deposit entered to the crédit of the défendant on the lst day of Au- 
gust, 1898, on a deposit slip in words and figures following, to wit, 
"First National Bank, Emporia, Kansas. Deposit for account of W. 
Martindale 8-1-98, $6,000.00," the amount of which crédit more than 
covered the aggregate of said checks so drawn and paid, said crédit was 
fraudulently procured by the défendant without any considération mov- 
ing from him to the bank, and without the knowledge and consent of 
the board of directors or the discount committee of the bank, and that 
the same in légal effect was fictitious. This offer of proof by the 
government is objected to by the défendant for the reason that the 
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indictment, in describing the method and means of misapplying the 
moneys. and funds of the bank, gives the défendant no notice that the 
integrity of said crédit on the books of the bank is to be inquired into 
and assailed, and because the indictment allèges there was nothing to 
the defendant's crédit in the bank. If this évidence is excluded by the 
court, the District Attorney conceded that the prosecution must faii 
under this indictment. 

In the leading case of United States v. Cruikshank et al., 92 U. S. 
544, 23 L. Ed. 588, it is held that where the statute itself does not em- 
ploy terms describing the offense with a well known and established 
meaning at common law, it is not a sufficient compliance with the sixth 
amendment to the fédéral Constitution, which demands that in criminal 
cases prosecuted under the laws of the United States the accused has 
the constitutional right to be informed of the nature and cause of the 
accusation, to simply employ the generic terms of the statute. Every 
ingrédient of which the offense is composed must be accurately and 
clearly alleged. "The object of the indictment is, first, to furnish the 
accused with such a description of the charge against him as will en- 
able him to make his défense, and avail himself of his conviction or 
acquittai for protection against a further prosecution for the same 
cause. * * * For this facts are to be stated, not conclusions of 
law alone. A crime is made up of acts and intent, and thèse must 
be set forth in the indictment with reasonable particularity of time, 
place, and circumstances." Bishop, in his work entitled New Crim- 
inal Procédure (volume 1), epitomizes the rule of pleading in indict- 
ments as follows: 

"The facts in allégation must be the primary and individualizing ones, and 
therefore the pleader must set out the primary facts, discoimected from the 
law. (Sec. 331) Ail the facts which constitute the crime should be given. 
(Sec. 509) The protection of the innocent is the highest duty of the govern- 
ment, and an innocent man, as every défendant is presumed to be until con- 
victed, can know nothing of what is to be brought against him beyond what 
is set down in the indictment. Ilence, the précise and full allégation, which 
one conscious of crime would not need, is essential to him who would make 
a just défense against a false charge ; and such, in the eye of the law, is every 
indicted person previous to conviction. (Sec. 517) The indictment must 
be in distinct and full terms, so plain as to preclude the necessity of guess- 
ing at the meaning. (Sec. 518) Every fact which is essential in the prima 
facie case of guilt must be stated ; otherwise there will be at least one thing 
which the accused person is entitled to know whereof he is not informed. 
And that he may be certain what a thing is, it must be charged expressly, 
and nothing left to intendment. Ail that is to be proved must be alleged. 
(Sec. 519)." 

Accordingly, it has been uniformly ruled that an indictment predi- 
cated of section 5209, Rev. St., under the banking law, for the misap- 
plication or abstraction of the funds of a bank, as thèse terms hâve no 
such technical meaning, like the word "embezzle" as used at common 
law and in statutes, or the words "steal. take, and carry away," must 
"specify the particulars of the application, so as to distinguish that 
charge in the indictment as willful and criminal from those others con- 
templated by the statute which are unlawful but not criminal." And it 
is held "to be of the essence of the criminality of the misapplication 
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that there should be a conversion of the funds to the use of the de- 
fendant, or of some person other than the association, with intent to 
injure and defraud the association, or some other body corporate or 
natural person." Therefore an indictment founded on thèse offenses 
must show "how the misapplication was made, and that it was an un- 
lawful one. Without such averments there is no sufficient descrip- 
tion of the exact offense with which the défendant is charged, so as 
to enable him to défend himself against it, or to plead an acquittai or 
conviction in bar of a future prosecution for the same cause." United 
States v. Britton, 107 U. S. 655, 669, 2 Sup. Ct. 512, 27 L. Ed. 520; 
United States v. Northway, 120 U. S. 327, 332, 7 Sup. Ct. 580, 30 L. 
Ed. 664 ; Batchelor v. United States, 156 U. S. 426, 15 Sup. Ct. 446, 39 
L. Ed. 478. 

The contention on the part of the government is that in no form of 
pleading, including an indictment, is the pleader required to set out 
his évidence ; and in support of the allégation that when the défend- 
ant drew checks in question he had no moneys or crédits to his ac- 
count with the bank, when he offers évidence falsifying the $6,000 
entry of crédit on the books of the bank, of date August 1, 1898, 
showing that it was in point of fact wholly fictitious and without con- 
sidération, such proof is within the allégations of the bill, as it tends, 
as matter of évidence, to support the gênerai allégation of a willful 
and false misapplication of the funds of the bank, by drawing checks 
thereon when in fact he had no money or crédits to his account 
therein. The principal reliance in support of this broad proposi- 
tion is the language employed bv Judge Jackson in United States v. 
Harper (C. C.) 33 Fed. 484, as'follows: 

"Loans made and crédits given in bacl faith, for the purpose of defrauding 
the bank or to enable him to convert the same to his own use and benefit, 
or for the use and benefit of another, would be an unlawful and criminal ex- 
ercise of authority. The form of a loan or giving of crédit upon the books of 
the bank may be adopted as a cover and pretense to conceal a fraudulent 
transaction ; and when resorted to for that purpose, and the moneys of said 
association are withdrawn by such means, and converted to the offlcer'a 
own use, whereby injury results to the bank, he is guilty of a criminal act. 
A false and fictitious crédit given to himself or to others acting for his 
benefit is no crédit in the sensé of the law. Tt neither eonfers rights in favor 
of the party to whom It is given, nor Imposes obligations on the bank. The 
form which such a transaction may take, the methods adopted to reach the 
fraudulent ends, or the lnstrumentalities employed — whether eonslsting of one 
act or a succession of acts — to aceomplish the fraudulent purpose, in no way 
changes or alters the character of the act. The law looks through forms, 
devices, and contrivances to results. No System of bookkeeping, however 
adroitly or cunningly devised, can give validity to a fraud. If, therefore, 
fictitious or fraudulent crédits were given upon the books of the bank, eitlier 
to the défendant or to other persons acting for him, neither he nor they ac- 
quired thereby any right to the funds of the bank represented by such crédits. 
A crédit upon the books of the bank, to be valid and create the relations of 
créditer and debtor between the parties having such crédits and the bank, 
must represent value received by the bank in the shape of actual cash, or 
what is bonestly deemed its équivalent. It must represent bona fide in- 
debtedness of the bank. Such a crédit obtained by an unauthorized charge or 
crédit ticket, without considération passing to the bank, is no crédit in the eye 
|ot' the law; and when the funds of the bank are drawn out uiider such a 
jcredit, they are wrongfully obtained." 
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It is to be kept in mind, however, that the learned judge was not 
discussing the question of pleading in an indictment, but rather the 
effect of such évidence. He was speaking in respect of an indict- 
ment predicated of the direct charge of a false entry made in the 
books of the bank. The only information given us by the report 
of the case is that, "the counts relating to false entries charge intent 
to defraud the bank or deceive its officers." It must be assumed 
that the indictment set out, in conformity to the requirements of es- 
tablished rules heretofore discussed, a description of the false entries, 
how and when made, with the essential précision, coupled with the 
spécifie charge that it was done with intent to defraud and injure 
th*bank. No conviction could be had on such false entries without 
such descriptive allégations in the indictment, directly predicated 
of such distinct offense, under section 5209 of the banking statute. 
Whereas, in the case at bar it is sought to enter into proof of such 
entry, to show that it was false, fraudulent, and fictitious, without 
any allégation whatever of its character, when or how done, or 
with what intent, or on what considération, when concededly without 
falsifying said entry no conviction can be had under the pending 
indictment. 

Even in civil actions it is well settled that fraud respecting the 
identical act to be avoided must be pleaded before it becomes an 
issuable fact. It cannot be pleaded in gênerai terms, but the essential 
constitutive facts must be specified. "Fraud is never presumed, and 
in order to entitle a party to relief either at law or in equity on 
that ground it is essential that the fraud be distinctly alleged in the 
pleadings, so that it may be put in issue, and évidence thereof 
given. * * * In the absence of such an allégation, évidence of 
fraud will not be received at the trial." 9 Enc. of PI. & Prac. 684, 685. 
"The reason of this rule is that fraud is a conclusion of law from the 
facts stated, and it is a well-settled rule of pleading that facts, and 
not légal conclusions, are to be pleaded. Mère gênerai averments 
of fraud or the fraudulent conduct of a party, without the facts, 
do not constitute a statement upon which the court can pronounce 
judgment." Id. 686, 68?. "Every material fact to which the plaintif! 
means to offer évidence ought to be distinctly stated in the premises. 
If fraud is charged, it must be distinctly and clearly set out." Story, 
Eq. PL par. 28, 251; Noonan v. Brafev. 2 Black (U. S.) 499, 17 
L. Ed. 278; Knox v. Smith, 4 How. (U.'S.) 298, 311, 11 T. Ed. 983; 
Biooks v. O'Hara (C. C.) 8 Fed. 529. 532 ; Hazard v. Griswold (C. C.) 
21 Fed. 178, 179. So in Phelps v. Elliott (C. C.) 35 Fed. 455, 461, it 
is said: 

"ïlie proofs must be aceording to the allocations of the parties, and if the 
proofs go to matters not within the allégations, the court cannot judicially 
act upon them as a ground for décision, for the pleadings do not put them in 
contestation. * * * A party can no more succeed upon a case proved 
but not alleged than upon a case alleged but not proved." 

If this were a proceeding in equity to compel restitution of the 
money covered by the checks in question, on the ground that the de- 
fendant at the time had no crédit in the bank entitling him to draw on 
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the bank, when the books of the bank as a matter of fact sliowecl that 
at the time the checks were drawn there was an apparent crédit, 
of anterior spécifie date, the entry of a sum to the defendant's crédit 
sufficient in amount to cover such checks, if it were the purpose 
of the complainant to attack such entry as fraudulent, false, and fic- 
titious, by ail the established rules of pleading he would be required, 
by direct averments in the bill, to falsify the entry in order to open 
up the account for rectification before anv such proof could be ad- 
mitted. 1 Enc. PL & Prac. 107; Bispham's Prin. of Eq. (5th Ed.) § 
486. Indeed, there is authority from which the conclusion might be 
drawn that where such crédit entry is given on the books of a bank, 
and the depositor receives from the bank the usual checkbook,# in 
which said deposit was entered by the receiving teller of the bank (a 
custom so universal as to well warrant the court in concluding it was 
observed in this instance) on which the customer is drawing, the check- 
book being posted, the transaction partakes of the nature of an ac- 
count stated, the efïect of which can only be avoided in equity by 
a bill surcharging or falsifying it. Leather Mfrs. Kat. Bank v. 
Morgan, 117 U. S. 96, 6 Sup. Ct. 657; 29 L. Ed. 811; McKeen v. 
Bank, 74 Mo. App. 281, 286; 1 Morse on Banks and Banking (4th 
Ed.) § 291. 

The case of Hoyt v. State, 50 Ga. 313, 315, is an apt illustration of 
the application of thèse protective principles of pleading to a criminal 
indictment. The défendant was charged with receiving spécifie smns 
in spécifie months from a railroad company for the purpose of paying 
for railroad ties, which sums he converted and embezzled. The évi- 
dence was that he reported to the company proper disbursements of 
the amounts thus received, but as a matter of fact in some instances 
he did pay to persons from whom he reported purchases less than 
the sums reported, and in some instances reported, purchases from 
fictitious persons. The court said that : 

"Uuder an indictment mailing a général charge of fraudulent conversion, 
as stated, we do not think it compétent for the prosecution to prove that the 
aecused had reported to tlie bailor spécial payments as haviug been made to 
particular persons, in the performance of his duty as bailee, and that sucli 
payments were not, in fact, made to the amounts so reported ; or, that there 
were no such persons as those to whom the payments were reported to hâve 
been made. Each of such fraudulent acts would he a crime, and proof thereof 
would be sufficient to sustain a conviction, and the défendant should be put 
upon notice of such charge. * * * If the state be aware of such acts, so 
as to be prepared to prove them on the trial, it would bave the same Knowl- 
edge and the same testimony so as to frame the indictment, that it may con- 
tain whatever is necessary to put the counsel on notice of that with which 
he is charged and of which he is to be convicted. Even in civil cases such 
a rule of pleading obtains. No trustée who bas made his returns is liable 
to hâve them attacked, unless the notice is given in the proceedings against 
him. If he lias omitted to make a proper charge agninst himself, a spécifie 
allégation must be made thereof, by way of surcharging, so as to hold him 
liabîe. If he has given himself a crédit which is false, or to which he is not 
in iaw entitled, the proceedings against liim must allège it by a charge fal- 
sifying it. If this be the libéral rule in a civil case, there should be as equally 
a benign one in a criminal procédure. * * * The testimony of'fered and 
objected to was that the defendant's books sbowed paynients to certain per- 
sons in 1ST0, and that there were no such persons. There were three of this 
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elass tliat were elaimed to be prôven not to exist. If it were a fact, in each 
case it was a crime proved, upon which a conviction could be founded. There 
were then three distinct offenses, each one independent of the other, each 
sufficient upon which to rest indictment and conviction, and yet of neitlier 
was there any charge or notice until the testimony was offered. The same 
may be said of the testimony ns to larger crédits being given by the défend- 
ant to himself thnn the amonnts actually paid. Tliat was sufficient to show 
fraudulent conversion in each case, and to support indietments eharging 
them and convictions tliercon. It inight not be gohig too far to say that it is 
u good if not the true rule that where a spécifie act is an .offense under the 
Pénal Code, and that act is to be made by proof, tlie ground on wilich a con- 
viction is to be had constituthig the crime to be punished, that spécifie act 
should be chargée! in the indictment. It is not nocessary tliat the indictment 
should allège or show the testimony which is to be used on the trial, but it 
should set forth sufficiently the act committed by the aceused which consti- 
tutes the offense charged, and l'or which act the conviction is sought." 

So in Commonwealth v. Shepard, 1 Allen (Mass.) 578, 583, the 
court, speaking of the charge of embezzlement against the treasurer 
of a bank, where the évidence might perhaps produce some resuit of 
incriminating évidence of the transaction in a différent form, said: 

"The government was bonnd to prove the exact offense as it was charged 
in that count. Doubtless there was proof tliat the défendant had been guilty 
of making false entries in his books, and perhaps évidence which tended to 
show previous acts of embezzlement. but lie was not convicted on any count 
in the indictment which charged such offenses." 

Turning to the indictment at bar, it is manifest from the condi- 
tion in which the question to be decided arises that the real contro- 
versy in this case is as to the validity of the transaction of August 
1, 1898, by which the $6,000 crédit was obtained. It is the initial 
and central fact, which draws to it the décision of this case. That 
transaction, under the proof offered in this case, would show a false 
entry, within the meaning of said section 5209, and would constitute 
a distinct offense under the statute. Coffin v. United States, 162 U. S. 
683, 684, 16 Sup. Ct. 943, 40 L. Ed. 1109; Agnew v. United States, 
165 U. S. 52, 17 Sup. Ct. 235, 41 L. Ed. 624. When this indictment 
was drawn the statute of limitations had run against the offense of 
such false entry. 

It may be conceded, however, that the giving of the checks and 
drawing thereon the money from the bank, was the culminating act 
of the offense of misapplication. But the fact of such entry having 
been made on the lst of August, 1898, occasions no dispute, and the 
giving of the checks by the défendant on the bank occasions no dis- 
pute; but the real question which the government seeks to hâve liti- 
gated in this indictment is as to whether or not the entry of August 
1, 1898, was false and fictitious. Ostensibly the défendant had a 
crédit of $6,000 on the books of the bank, entitling him to draw the 
checks in question. Therefore, as a part of the case to be made 
out by it, before it can go to the jury, the government admits that 
it must go back to the création of this crédit account on the books 
of the bank (as the books themselves, which the government must 
put in évidence, show this crédit), assail and demolish it. It must show 
that by some effective fraud, such as deceit or false représentation or 
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conspiracy, the défendant brought about this entry. It must show 
that the transaction was wholly fictitious, without considération, pro- 
cured without the knowledge and consent of the governing board 
of directors or the discount committee, designed and intended to de- 
fraud the bank of its moneys and funds, and that in furtherance of 
this scheme the checks were issued and the money withdrawn from 
the bank. The transaction of August 1, 1898, is therefore the initial 
point, a part of the means — the method — by which the défendant 
abstracted the money of the bank. If the government is to rely 
upon this proof, as it must, to make out a case, what right had the 
pleader to omit any référence thereto in the indictment? Under its 
contention, the scheme to defraud was necessarily composed of two 
parts — first, the fraudulent wrongful obtaining of the crédit shown 
by the bankbooks ; and second, the withclrawing therefrom the money 
based on this crédit, as any bank teller of the bank, on présentation 
of checks drawn by the défendant, would treat such crédit account 
as prima facie correct. It seems to me that the fraudulent scheme — • 
the method — by which the false entry was made and the money ab- 
stracted constitute an indivisible unit, and cannot be halved, nor in 
less degree subdivided. 

There is nothing on the face of the indictment to indicate to the 
défendant that this initial substantive transaction of August 1, 1898, 
was to be inquired into and its integrity determined by the jury on 
the trial of this case. It is true that in determining the question of 
the honest or evil motive — the intent — of the défendant when lie gave 
the checks in question a wide latitude of inquiry may be indulged. 
Within reasonable limits, the government might be indulged to go 
into many of the antécédent acts and dealings of the défendant 
with the funds of the bank, and his methods of obtaining crédit and 
moneys therefrom. This, however, would corne under the head of 
the quo animo as to the particular instance on trial. But this rule 
does not trench upon the inflexible requirement in criminal indict- 
m'ents, that in describing the methods by which the défendant, as a 
director, misapplied or abstracted the funds of the bank, the indict- 
ment should, with reasonable certainty, specify every material re- 
quirement of the fraudulent scheme characterizing the particular 
transaction to be tried, and under the rules heretofore stated the 
government should be limited to the acts specified in the indictment. 

It may be conceded that the indictment on its face is good in 
charging a misapplication or abstraction of the funds of the bank, 
in that, in substance, it charges that the défendant, with intent' to 
defraud the bank of its moneys, gave the checks, and thereby en- 
abled the drawee to obtain the money of the bank, knowing that the 
défendant had overdrawn his account, and had no crédit to him 
in the bank, with no purpose to replace the fund. But the ques- 
tion presented for décision is, can the défendant be held, in the 
préparation of his défense, to anticipate that under the mère charge 
of giving the checks and drawing out the money of the bank, when he 
had overdrawn his account, and had nothing to his crédit in the bank, he 
should corne to trial prepared to show that the crédit of $G,00Û of 
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August 1, 1898, placed to his account on the books of the bank long 
anterior to the giving of the checks, was genuine and honest? If so, 
where would be the limit to such inquiry? There might be severa! 
anterior entries of crédits to the defendant's account with the bank, 
the last of which might be genuine and some of the others fraudulent 
and false. How many of them or which particular entry may the 
government assail, without prémonition to the défendant, in attempt- 
ing to make out the case presented under the indictinent? 

This court is advised from 18 counts in the first indictinent against 
this défendant, the sufficiency of which it heretofore passed on, that 
this défendant had large dealings of débits and crédits with said 
bank, extending over a long period of time anterior to the giving 
of the checks in question. If the government, under the présent 
indictment, can go into proof of the integrity of the one, why may 
it not as to any other of the séries by way of showing, as the sum 
of the resuit, that the défendant was not in law and fact entitled 
; to draw on the bank the severa! checks in question? If such a range 
of inquiry is to be indulged to the government under this indictment, 
it does seem to the court that no defendant's liberty would be safe 
against the probability of surprises being sprung on him at the trial. 
One of the cardinal reasons assignée! by the text-writers and the 
courts for requiring such indictments to set out with reasonable cer- 
tainty of spécification the essential acts constitutive of the fraud is 
that in case of another prosecution the défendant may avail himself 
of the record by plea of autrefois acquit or convict. It therefore 
becomes ail-important to a défendant that the whole of the particu- 
lar transactions leading directly to the constitution of the offense 
should be embraced within the allégation of the indictment. There 
ought not to be any uncertainty about it. Nor ought the défendant 
to be driven in his plea of former jeopardy to proof in pais, with 
its attendant difficulties and disputes, when the government seeking his 
conviction, in the interest of humanity and justice, being in possession 
of the facts when the indictment was drawn, could so easily make the 
proof a matter of record évidence by the allégations of the indictment. 
In other words, it would hâve been the exact method, in order to 
get the alleged false entry of August 1, 1898, in évidence, for the 
indictment to hâve alleged, in effect, that the défendant, intending 
to defraud and injure the bank, and obtain its moneys without con- 
sidération, procured an entry to be made on the books of the bank 
of date August 1, 1898, by which it was made to appear by a de- 
posit slip that he had on that day placed and deposited with the 
bank to his crédit the sum of $6,000, when in truth and in fact he 
had placed no such sum with the bank; that the same was without 
considération, fictitious, and fraudulent ; and that in furtherance of 
his said scheme to defraud and injure the bank by obtaining its 
moneys he did afterwards issue the checks in question, whereby the 
moneys of the bank were withdrawn, and misapplied to the use of 
the défendant. 

The court holds that the évidence in question, proposed to be 
offered on behalf of the government, is inadmissible under the 
indictment. 
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UNITED STATES v. NEW YORK CENT. & H. R. R. CO. SÀME v. NEW 
T YORK CENT. & H. R. R. CO. et al. (two cases). SAME 

v. GUILFOED et al. 

(Circuit Court, S. D. New York. July 6, 1906.) 

1. Caeeiebs — Interstate Commerce — Rebating — Indictment. 

Au indictment against a railroad company for violation of tbe interstate 
commerce act (Act Cong. Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 
1901, p. 31541), as supplemented bv the Elkins act (Act Gong. Feb. 19, 
1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599]), alleged 
that défendant published a sugar schedule for the transportation of sugar 
from New York to Cleveland at the rate of 21 cents per 100 pounds; 
that on a specified day the American Sugar Refining Company induced 
défendant to make an unlawful agreement to allow a rebate of 6 cents on 
sugar shipped by it to Cleveland for reconsignment, and 4 cents on sugar 
shipped to Cleveland as its ultimate destination ; that the sugar company 
thereafter shipped various consignments, paid the schedule rate, and 
afterwards made claims on the railroad company, and was paid a rebate. 
Seld, that such facts sufBciently showed a violation of the provisions of the 
act prohibiting déviations from the published rates. 

2. Same— Observation of Published Tariff— Wiiaful Failure. 

An indictment against a railroad company and the agent of certain 
shippers, alleging that full schedule rates were first paid by the railroad 
company for the transportation of certain freight, and that thereafter 
$920.39 was paid to the shipper's agent by way of rebates and concessions 
in respect to the transportation of freight under a previously made un- 
lawful agreement, sufficiently < chargea that the payment of the rebate 
was a willful failure to observe the published tariff, and therefore stated 
a violation of the interstate commerce act (Act Cong. Feb. 4, 1887, c. 104, 
24 Stat. 379 [TJ. S. Comp. St. 1901, p. 31541), as supplemented by the 
Elkins act (Act Cong. Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. 599]). 

3. Same — Parties — Joinder. 

Under the interstate commerce act (Act Cong. Feb. 4, 1887, c. 104, 24 
Stat. 379 [U. S. Comp. St 1901, p. 3154]), as supplemented by the Elkins 
act (Act Cong. Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 
1905, p. 599]), providing that a corporation engagea in interstate commerce 
and its agents may be criminally liable for giving rebates, a carrier and its 
agents may be prosecuted for the same offense in a single indictment. 

4. Conspiracy — Carriers— Giving and Accepting Rebates— Indictment. 

Under the Elkins act (Act Cong. Feb. 19, 1903, c. 708, 32 Stat. 847 [U. 
S. Comp. St. Supp. 1905, p. 599]), abolisning imprisonment as a punish- 
ment for offenses committed against the acts regulating interstate com- 
merce, an indictment alleging that the agents of a shipper and the agents 
of a railroad company engaged in interstate commerce stipulated to 
give and receive rebates on the transportation of sugar from New York 
to Détroit, and thereafter gave and received such rebates in pursuance 
of such fraudulent conspiracy, merely alleged a violation of the in- 
terstate commerce act as amended by the Elkins act, and was there- 
fore not sustainable as alleging a conspiracy to commit an offense against 
the United States, punishable by imprisonment, under Rev. St. § 5440 [U. 
S. Comp. St. 1901, p. 3676]. 

5. Statutes— Prospective Opération. 

Act Cong. June 29, 1906, amending the Elkins act (Act Cong. Feb. 19, 
1903, c. 708, § 1, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599]) by striking 
the provision abolishing imprisonment for offenses under the acts to regu- 
late commerce, and providing a punishment of imprisonment for a tei'm 
not exceeding two years, etc., was prospective only in opération. 
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Henry L- Stimson, U. S. Atty., William S. Bail, J. Osgood Nichols, 
and Henry A. Wise, Asst. U. S- Attys. 

Austen G. Fox and John D. Lindsay, for défendants New York Cent. 
& H. R. R. Co., Nathan Guilford, and Fred L. Pomeroy. 

Michael H. Cardozo and Howard S. Gans, for défendants C. Goodloe 
Edgar and Edwin Earle. 

HOLT, District Judge. Thèse are demurrers to four indictments. 
The indictments are based on alleged violations of the act to regulate 
commerce, passed February 4, 1887, commonly called the "Interstate 
Commerce Act," and the various acts amending and supplementing it, 
including the act of February 19, 1903 (chapter 708, 32 Stat. 847 [U. 
S. Comp. St. Supp. 1905, p. 599]), commonly called the "Elkins Act." 
Three of the indictments charge a giving or taking of rebates in viola- 
tion of such act, and one a conspiracy to commit an offense against the 
United States by inducing the giving and taking of a rebate, in viola- 
tion of such act. The demurrers were argued at the same time and 
will be considered together. 

The indictment against the New York Central & Hudson River Rail- 
road Company contains two counts. The first count charges, in sub- 
stance, that the défendant was a railroad corporation engaged in the 
transportation of freight for hire over its own and Connecting roads, be- 
tween, among other points, New York and Cleveland, Ohio; that its 
freight schedule, published as required by the interstate commerce act, 
fixed the rate for freight on sugar from New York to Cleveland at 21 
cents per 100 pounds ; that on November 20, 1902, the officers of the 
American Sugar Refining Company, a New Jersey 'corporation, in- 
duced the défendant to enter into the unlawful agreement to allow the 
sugar company a rebate of 6 cents per 100 pounds on sugar shipped by 
it to Cleveland for reconsignment to further points, and 4 cents per 
100 pounds on sugar shipped to Cleveland to go no further; that the 
sugar company shipped various consignments of sugar under said 
agreement over defendant's road and Connecting roads to Cleveland, 
and paid the schedule rate of 21 cents per 100 pounds ; that afterwards 
claims for rebate on said shipments were presented by the sugar com- 
pany to the défendant, upon which, on April 2, 1903, the défendant paid 
to the sugar company by way of rebate $26,141.81. The second count 
is substantially the same as the first, except that the allégations of a 
preliminary agreement to pay rebates is omitted. The demurrer to 
this indictment allèges, in substance, that the acts set forth in the in- 
dictment and in each count thereof do not constitute a crime under the 
laws of the United States, and that the indictment is not sufnciently 
definite and certain. 

The principal objection to this indictment urged by the defendant's 
counsel is that the charge made in both counts, that an unlawful dis- 
crimination was made in favor of the sugar company against other 
persons, is not sufnciently pleaded, because no other person is named 
who was charged a larger rate, and reliance is put on the case of United 
States v. Hanley (D. C.) 71 Fed. 672. In that case it was held, in sub- 
stance, that the interstate commerce act prohibited discrimination in 
rates betwen shippers, and also déviations from the schedule rates ; that 
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if an indictment was based on alleged discriminations between différ- 
ent shippers it was not enough to show that a particular shipper was 
chargea less than the scheduled rate, but the indictment must allège 
that some other person designated in the indictment had been charged 
a higher rate. The court held that, as the company might make an 
equal réduction to everybody from the scheduled rate, an allégation 
that a rebate from the scheduled rate had been returned to a particular 
shipper was not a sufficient allégation of an unlawful discrimination. 
If it were necessary to base the décision of this demurrer upon this 
point, I should hesitate to follow the décision in United States v. Han- 
ley. I think that if a railroad company receives from a shipper the full 
schedule rate, and then repays him a percentage of the amount paid as 
a rebate, there is weighty ground to hold that it is presumptively guilty 
of illégal discrimination under the act ; and that if in fact the railroad 
company has pursued the extremely improbable course of making a 
uniform réduction of its rates to everybody, while retaining a higher 
rate on its published schedules, no substantial injustice will be done to 
any défendant if he is left to prove that fact as part of his défense. 
But, without passing definitely upon this question, it is sufficient to say 
that the case of United States v. Hanley also held that the payment of 
a rebate from the schedule rates violated the provisions of the act pro- 
hibiting déviations from the published rates. The allégations of this 
indictment certainly support that charge sufficiently. ' In my opinion 
the indictment is sufficiently definite and spécifie, and I think that the 
demurrer to it should be overruled. 

The indictment against the New York Central & Hudson River Rail- 
road Company and Nathan Guilford charges, in substance, that at ail 
the times stated in the indictment the railroad company's scheduled rate 
on sugar from New York to Détroit, Mich., was 23 cents per 100 
pounds; that Guilford was the other defendant's traffic manager; 
that on October 15, 1902, Lowell M. Palmer and Thomas P. Riley, 
acting as agents of the American Sugar Refining Company and of the 
firm of W. H. Edgar & Son of Détroit, induced the railroad company 
and Guilford to agrée to pay a rebate of 2 cents per 100 pounds on ail 
sugar shipped by the sugar company to Edgar & Son ; that shipments 
were thereafter made and the scheduled rates paid ; that thereafter, on 
May 14, 1903, the défendants paid to said Palmer, as such agent, $920.- 
39 as a rebate. The grounds of demurrer to this indictment are that it 
is insufficient in law, and that the acts set forth in it do not constitute a 
crime. The objections urged in its support by counsel are that it does 
not properly allège that any discrimination resulted, that it does not al- 
lège any willful failure by the railroad company to observe the pub- 
lished tariff, and that the individual défendant is improperly joinèd with 
the corporation. The point of failure to properly allège discrimination 
I hâve already discussed under the first indictment considered. The 
fact that the indictment allèges that the full schedule rate was first paid 
to the railroad company, and that thereafter $920.39 was paid by the 
défendants to Palmer as agent for the shippers "by way of rebate and 
concession in respect to the transportation of said sugars under said 
unlawful agreement" is in my opinion a sufficient a'iegation that the 
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payment was a willful failure to observe the published tariff ; and as the 
interstate commerce act as amended and the Elkins act provide that the 
corporation and its agents may be criminally liable for giving rebates, 
I do not see why thèse défendants cannot be prosecuted for the same 
offense in one indictment. I think, therefore, that the demurrer to the 
indictment against the railroad company and Guilford should be over- 
ruled. 

The indictment against the New York Central & Hudson River 
Railroad Company, Nathan Guilford, and Fred L. Pomeroy is, in sub- 
stance, similar to the one against the railroad company and Guilford, 
and the objections taken to it in the demurrer and the agreement of 
counsel are similar to the objections taken to the indictment in that 
case. I think, therefore, that the demurrer to this indictment should 
be overruled. 

The indictment against Nathan Guilford, Fred L. Pomeroy, C. Good- 
loe Edgar, and Edwin Earle differs essentially from the three other 
indictments. It is an indictment for an alleged conspiracy under sec- 
tion 5440 of the United States Revised Statutes [U. S. Comp. St. 
1901, p. 3676]. This indictment charges, in substance, that the New 
York Central & Hudson River Railroad Company was engaged in the 
tranpsortation of freight for hire over an interstate route to Détroit, 
Mich., by its own and Connecting lines ; that it had published a schedule 
of rates over this route under the interstate commerce laws ; that the 
rate for sugar from New York to Détroit was 23 cents per 100 
pounds ; that the American Sugar Refining Company and the American 
Sugar Refining Company of New York were corporations engaged in 
selling and shipping sugar from New York over said route; that the 
défendants Edgar and Earle with one James E. Edgar, now deceased, 
were a firm doing business in Détroit under the style of W. H. Edgar 
& Son; that the défendants Guilford and Pomeroy were traffic man- 
agers of the railroad company; that Palmer and Riley were agents 
both for the sugar companies and for Edgar & Son; that on April 
1, 1904, at the Southern District of New York, the said Guilford, 
Pomeroy, James Edgar, C. Goodloe Edgar, and Earle, with other per- 
sons to the jurors unknown, conspired with each other and with said 
Palmer and Riley to commit an offense against the United States by 
causing and procuring the said railroad company to give rebates on 
sugar shipped by the sugar companies at New York to Edgar & Son 
at Détroit over the said route ; that it was agreed by said conspirators 
that a rebate should be given on such shipments of 5 cents per 100 
pounds; that sugars were so shipped, the carriage paid for at the 
scheduled rates, claims made for rebates, and the rebates paid by said 
Guilford and Pomeroy, acting in behalf of said railroad company, to 
said Palmer and Riley, acting in behalf of said sugar companies and 
Edgar & Son. The indictment also allèges as acts done to effect the ob- 
ject of the conspiracy that a letter was written by Pomeroy to Palmer 
stating the détails of the agreement for rebates ; that in July and 
August, 1904, Edgar & Son purchased certain sugars from the sugar 
companies, which Palmer and Riley caused to be shipped to them at 
Détroit, and paid for at the tariff rates ; and that subsequently claims 
for rebates were presented, and certain checks paid for such rebates — 
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one check for $2,474.54, dated October 28, 1904, and one for $1,979.- 
64, dated October 29, 1904. 

Various objections under the demurrer are taken td this indictment. 
In my opinion the most serious of thèse objections is the claim that, 
Congress having by the Elkins act expressly abolished imprisonment 
as a penalty for any offense committed under the acts to regulate 
commerce, an indictment will not lie for a conspiracy to commit such an 
offense, which is an offense punishable by imprisonment. 

Section 5440 of the United States Revised Statntes, under which 
this indictment is brought, provides as follows : 

"If two or more persons conspire eitber to commit an offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and when one or more of such parties do any act to eiïect the object of 
the conspiracy, ail of the parties to such conspiracy shall be liable to a 
penalty of not more tlian ten thousand dollars, or to imprisonment for not 
more than two years, or to both fine and imprisonment in the discrétion of 
the court." 

The tenth section of the interstate commerce act, as amended (Act 
Feb. 4, 1887, c. 104, 24 Stat. 382 [U. S. Comp. St. 1901, p. 3160]) 
previous to the Elkins act, provided that any common carrier, or, when 
it was a corporation, any director or officer thereof, or any receiver, 
trustée, lessee, agent, or person acting for such corporation, who 
should be convicted of the offense of an unlawful discrimination in rates, 
should be liable to a fine not to exceed $5,000, or to imprisonment not 
exceeding two years, or both. Any such carrier or person who by false 
billing, classification, weighing, or other device should willfully assist 
or willingly permit any person to obtain transportation for property 
at less than the regular rates should be subject to the same punishment 
of fine and imprisonment. False billing by shippers or inducing car- 
riers to discriminate unjustly was subject to the same punishment. 
But the Elkins act, passed in 1903 (Act Feb. 19, 1903, c. 708, 32 Stat. 
847 [U. S. Comp. St. Supp. 1905, p. 599]), abolished the punishment 
of imprisonment in such cases, and substituted for it a heavier fine 
than that authorized by the interstate commerce act. The punishment 
for the willful failure of a carrier to file and publish the rates required 
by the act was made a fine of not less than $1,000 and not more than 
$20,000. It was made unlawful for any person or corporation to 
offer, grant, or give, or to solicit, accept, or receive, any rebate con- 
cession or discrimination, and the same punishment was fixed — a fine 
not less than $1,000 and not more than $20,000. The act then pro- 
v\des as follows : 

"In ail convictions occurring after the passage of this aet for offenses under 
said acts to regulate commerce, whether committed before or after tbe passage 
of this act, or for offenses under this section, no penalty shall be imposed on 
the convicted party other than the fine prescribed by law, imprisonment where- 
ever now prescribed as part of the penalty being hereby abolished." 

Section 4 of the act (32 Stat. 849 [U. S. Comp. St. 1901, p. 601]) 
also provides "that ail acts and parts of acts in conflict with the pro- 
visions of this act are hereby repealed." 

It is impossible to deny that Congress intended in the Elkins act to 
abolish the penalty of imprisonment for the offense of giving or taking 
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rebates, and to substitute for the previous punishment a much heavier 
fine than that which could be inflicted under the interstate commerce 
act If, therefore, the offense charged in this indictment is essentially 
the same offense as that created and punished in the interstate commerce 
acts and the Elkins act, this indictment, in my opinion, cannot be main- 
tained. If Congress has made a certain action an offense and pre- 
scribed its punishment, the courts cannot, by giving it some other name, 
increase the punishment. The question in this case, therefore, is 
whether the offense charged in the indictment as constituting the 
crime of conspiracy differs from the offense described in the interstate 
commerce acts and the Elkins act as the giving and receiving of rebates 
punishable by a fine. In most cases, undoubtedly, a conspiracy to com- 
mit a crime is a distinct offense from the commission of the crime 
itself. This is true, of course, of ail crimes committed by one person, 
for two persons, at least, are necessary for a conspiracy. Even if 
more than one person commits the crime, there may be others engagecl 
in a conspiracy to hâve it committed who do not take part otherwise in 
the commission of the crime. But there are certain crimes which re- 
quire for their commission the concurrent action and co-operation of 
more than one person. Such crimes as rioting, or duelling, or bigamy, 
for instance, cannot be perpetrated by one person, and persons who do 
not perpetrate them might take part in a conspiracy to cause them to 
be done. But when the concurrent action of two persons is neces- 
sary to perpetrate a certain crime, and ail that they do is to agrée to 
do it and to do it, it seems difficult to claim that their agreement to act 
is in law a conspiracy, and their act a distinct crime, and that the agree- 
ment to act can be punished more severely or differently from the 
act itself. I think that the offense of giving or receiving rebates is 
such an act. It requires the concurrence of two persons. A rebate 
cannot be given unless there is some one who agrées to receive it and 
who does receive it, and cannot be received unless there is some one 
who agrées to give it and who does give it. The claim that the 
agreement to give it is a conspiracy punishable by imprisonment, 
while the actual giving it is an offense only punishable by a fine, 
seems to me too subtle a distinction to be drawn in the administration 
of criminal law. This view is not without authority to support it. In 
each of the cases of Shannon v. Commonwealth, 14 Pa. 22G, and in Miles 
v. State, 58 Ala. 390, a man and woman were indicted for a conspiracy 
to commit adultery with each other. It was held in each case that 
the conspiracy was the same thing as the substantive offense, and 
the indictments were quashed. Wharton, in commenting on thèse 
cases, says : 

"When the law says a combination between two persons to affect a particular 
end shall be called, if the end be effected by a certain name, it is not lawful 
for the prosecution to call it by some other name ; and when the law says such 
an offense — e. g., adultery — shall hâve a certain punishment, it is not lawful for 
thé prosecution to évade this limitation by indicting the offense as conspiracy. 
Of course, when the offense is not consummated, and the conspiracy is oue 
which by evil means a combination of persons is employed to effectuate, tins 
combination is of itself indictable ; and hence persons combining to induce 
others to commit bigamy, adultery, incest, or duelling do not fall within this 
exception, and may be indicted for conspiracy." Wharton's Crim. Law, § 
1339. 
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In Regirta v. Boulton, 12 Cox, Cr. Cas. 93, Chief Justice Cockburn 
says: 

"I am clearly of the opinion that when the proof intended to be submitted 
to a jury is proof of the actual commission of crime it is not the proper course 
to charge the parties with conspiracy to commit it ; for that course opérâtes, 
it is manifest, unfairly and unjnstly against the parties accused. The prose- 
cutors are thus enabled to combine in one indictment a variety of offenses, 
which if treated individually, as tbey ought to be, would exclude the possibility 
of giving évidence against one défendant to the préjudice of othera" 

In United States v. Dietrich and Fisher (C. C.) 126 Fed. 664, the 
indictment charged that the défendants entered into a conspiracy to 
commit an offense against the United States by agreeing that Dietrich, 
a member of Congress, should procure the appointment of Fisher as 
postmaster, and that Fisher should pay to Dietrich therefor a certain 
sum of money as a bribe. The court held that the indictment was 
bad, and in the opinion said: 

"The making of such an agreement is not a conspiracy, within the terms 
of section 5440, but is a several and substantive offense, under section 1781 
[U. S. Comp. St. 1901, p. 1212], upon the part of each of the parties, and this 
withont the doing of any overt act in pursuance thereof. * * * As the tran- 
action is stated in the indictment, it was Dietrich who agreed to accept the 
bribe, not Dietrich and Fisher, and it was Fisher who agreed to give the bribe, 
not Fisher and Dietrich. The charge is not that two or more persons agreed 
among themselves to corruptly obtain the aid of another, a member of Con- 
gress, in securing the appointment of some aspirant to a fédéral office, nor 
is it that two or more members of Congress agreed among themselvse to obtain 
from another person a reward or compensation for their services, or aid in 
securing such an appointment. * * * The agreement or transaction stated 
in the indictment was immediately and only between two persons, one charged 
with the intended taking, and the other with the intended giving, of the 
same bribe. Concert and plurality of agents in such an agreement or trans- 
action are, in a sensé, indispensable éléments of the substantive offenses de- 
fined in section 1781 of agreeing to receive a bribe and of agreeing to give 
one. A person cannot agrée with himself, receive from himself, or give to 
himself. The concurrent and several acts of two persons are necessary to 
the act of acquiring, receiving, or giving. * * * Because concert and 
plurality of agents, in the sensé we hâve hereinbefore shown, are essential to 
each of the offenses — there are two, not one — the commission of which is 
charged to hâve been the object of this so-called conspiracy, and because no 
other concert and plurality of agents are hère charged, we are of opinion that 
the acts described in this indictment do not constituée a conspiracy under 
section 5440." 

And see Chadwick v. United States (C. C. A.) 141 Fed. 225, 236, 
where the Dietrich Case is cited with approval. 

The counsel for the government assert that the Dietrich Case is to 
be distinguished from this case because in the Dietrich Case but two 
persons — the giver and taker of the bribe — were charged with the 
conspiracy in the indictment, while in the case at bar the indictment 
charges that seven persons named and others to the jurors unknown 
were parties to the conspiracy. But only four of the seven persons 
named are indicted, and of those four Guilford and Pomeroy represent 
simply the giver, and Edgar and Earle simply the receiver, of the re- 
bate. The government's counsel also claims that the bribery statute 
makes agreeing to give or receive a bribe an offense, while the statutes 
prohibiting rebates does nat, in terms, prohibit an agreement to give or 
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receive a rebate. But they do prohibit an offer of a rcbate or the 
solicitation of a rebate, and when such an offer or solicitation is ac- 
ceded to by the opposite party, which the indictment allèges occurred 
iu this case, an agreement is entered into. In short, the Dietrich 
Case seems to me, in its essential nature, strictly analogous to this case. 
The facts alleged in the indictment in the case at bar as steps takcn to 
effect the object of the conspira cy are the same facts which it would 
be necessary to prove to sustain an indictment for giving and receiving 
rebates. On the trial of such an indictment the government would 
not make out a cause by simply proving the payment of the check. It 
would hâve to prove that the check was given in payment of a rebate. 
To establish that proposition it would be necessary to prove the agree- 
ment to give a rebate, the shipment of sugars, the payment of the full 
scheduled rates of freight, the filing of the claims for rebate, and the 
payment of such claims as rebate. Without proof of thèse facts thèse 
défendants could not be convicted of the crime of giving or taking 
rebates; with such proof, they could. They would thereupon be liable 
to be punished by the fines prescribed by the Elkins act, and by no other 
punishment, and especially not by imprisonment, which penalty for 
such a crime is specifically abolished by the Elkins act. In my opinion, 
it is not in the power of the government, by calling the same acts a 
conspiracy, to indict thèse défendants for a différent crime, and to 
thereby subject them to the liability of imprisonment for acts for which 
such punishment was expressly abolished by the Elkins act. 

Since writing this opinion my attention has been called to an act 
to amend the act to regulate commerce and ail acts amendatory thereof, 
which was approved on June 29, 1906, the day on which thèse de- 
murrers were argued. That act amends section 1 of the Elkins act by 
striking out the provisions abolishing the punishment of imprisonment 
for offenses under the acts to regulate commerce, and inserting in lieu 
thereof a provision: 

"That any person, or any officer or director of any corporation subject to 
the provisions of this act or the act to regulate commerce and the acts amenda- 
tory thereof, or any receiver, trustée, lessee, agent, or person aeting for or 
employed by any such corporation, who shall be convicted as aforesaid, shall 
in addition to the fine herein provided for, be liable to imprisonment in the 
penitentiary for a term of not exceeding two years, or both such fine and 
imprisonment, in the discrétion of the court." 

This provision, upon gênerai principles and by the express terms of 
the lOth section of the act, is not rétrospective, and does not make any 
person liable to the punishment of imprisonment for such offenses com- 
mitted before the passage of the récent act ; but it authorizes the in- 
ference that in the opinion of Congress, without such an amendment, 
no punishment by imprisonment for such offenses could be imposed. 

My conclusion is that the demurrers to the three indictments for 
giving or receiving rebates should be overruled, and the demurrer 
to the indictment for conspiracy should be sustained. 
140 F.— 20 
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UNITED STATES v. MATTHEWS. 

(District Court, E. D. Washington, S. D. May 7, 1906.) 

constitutiokal tjaw delegation of legislative power — creation of 

Crimes. 

The provision of the suurïry civil appropriation act of June 4, 1807, c. 
2, 30 Stnt ?A [U. S. Comp. St. 1001, p. 1540], miiking it a criminal offense 
to violate any rule or régulation which should thereafter be made by the 
Secretary of the Interior, uuder the power tberein conferred (since 
transl'erred to the Secrctary of Agriculture), for the protection of forest 
réservations, is void as an attempted délégation of législative power to an 
administrative officer, and an indictment will not lie for the pasturing 
of sheep on a forest réservation without a permit, in violation of a rég- 
ulation made by the secretary, but which is not prohibited by any statute 
of the United States. 

[Ed. Note. — For cases in point, see vol. 10. Cent. Dig. Constitutional 
Law, §§ 06-09.1 

On Demurrer to Indictment. 

A. G. Avery, U. S. Atty. 
H. J. Snively, for défendant. 

WHITSON, District Judge. The défendant was indicted for having 
on the llth day of September, 1905, "wrongfully, unlawfully, and 
without the permit required by law and the régulations made by the 
Secretary of Agriculture," grazed sheep on the Mount Rainier Forest 
Reserve. The indictment was framed under the act approved June 4, 
1897, entitled "An act making appropriations for sundry civil ex- 
penses of the government for the fiscal year ending June 30, 1898, and 
for other purposes" (chapter 2, 30 Stat. 11 [U. S. Comp, St. 1901, 
p. 3768]), and the act approved February 1, 1905, entitled "An act 
providing for the transfer of forest reserves frôm the Department 
of the Interior to the Department of Agriculture" (chapter 
288, 33 Stat. pt. 1, p. 628 [U. S. Comp. St. Supp. 1905, 
p. 343]). The latter act simply transfers fronr the Secretary 
of the Interior to the Secretary of Agriculture the authority 
to exécute or cause to be executed ail laws afïecting public 
lands theretofore or thereafter reserved under the provisions of sec- 
tion 24 of the act approved March 3, 1891 (chapter 561, 26 Stat. 1103 
[U. S. Comp. St. 1901, p. 1537]), entitled "An act to repeal the timber 
culture laws and for other purposes," while we must look to the 
former for a définition of the crime. That part of the act under 
which it is sought to sustain the indictment reads: 

"The Secretary of the Interior shall make provisions for the protection 
against destruction by fixe and déprédations upon the public forests and 
forest réservations which may hâve been sel. nside or which may be hereafter 
set aside under the said act of March third, eighteen hundred and ninety- 
one, and which may be continued ; and he may make such rules and régula- 
tions, and establish such service as will insure the objects of such réserva- 
tions, naniely, to regulate their occupancy and use and to préserve the forests 
thereon from destruction ; and any violation of the provisions of this act 
or such rules and régulations shall be punished as is provided for in the 
act of June fourth, eighteen hundred and eighty-eight, amending section fifty- 
three hundred and eighty-piirlit of the Itevised Statutes of the United States." 
Act June 4, 1807, c. 2, ;S0 Stat. 34 [U. S. Comp. St. 1001, p. 1540J. 
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The Secretary of Agriculture lias made rules and régulations which 
apply to the "occupancy and use" of the Mount Rai nier Forest Re- 
serve, and those alleged to hâve been violated are set out in full in 
the indictment, as follows: -.-..■..; •- 

"Eeg. 9. AH persons must secure permits before grazing any stock in a 
forest reserve, except the few head in actual use by prospectors, campers, 
and travelers, and milch cows and work animais not exeeeding a total of six 
head owned by bona fide settlers, which are excepted and require no permit 
Any person responsible for grazing stock without a permit is liable to punish- 
ment for violation of the law." 

"Reg. 11. The Secretary of Agriculture will détermine the number of stock 
to be allowed in a reserve for any year. The period during which grazing 
will be allowed is deterniined by the forester. The supervisor is authorized 
to issue grazing permits in accordance with the instruction of the forester." 

"Reg. 34. Permits will be granted only to the actual owners of stock and 
for their exclusive use and benefit, and will be forfeited if sold or trans- 
ferred in any manner or for any considération without the written consent 
of the forester." 

The sufficiency of the indictment has been challenged by demurrer, 
upon the ground that the provision above quoted, making it an 
offense to violate rules and régulations made by the Secretary of Ag- 
riculture, is an attempt by Congress to delegate its législative povver. 
The United States Attorney relies upon the case of Dastervignes v. 
United States (Ninth Circuit) 122 Fed. 30, 58 C. C. A. 346, to sustain 
the indictment, and he has called attention to Dent v. United States 
(decided by the Suprême Court of Arizona) 76 Pac. 455, as fortifying 
his position that the Circuit Court of Appeals had in view criminal 
offenses as well as civil actions when the décision was made. That 
case will therefore be first examined to ascertain whether the rule 
has been so declared in this circuit. To avoid confusion it is necessary 
to bear in mind the subject-matter of the suit. It arose out of a con- 
troversy between the government and certain persons who were herd- 
ing and grazing sheep on the Stanislaus forest réservation in the 
Northern district of California, the complainant praying for an in- 
junction. The holding was that the right to make rules, expressly 
granted by Congress, to regulate the occupancy and use of forest 
réservations, "and to préserve the forests thereon from destruction," 
did not involve the délégation of législative power as applied to the 
property of the government, but, on the contrary, that the making 
of such rules was a proper exercise of administrative authority dele- 
gated for the control of that portion of the public domain embraced 
within the provisions of the act. Undoubtedly it was in that sensé, 
and with that thought in view, that the language of Chief Justice 
Marshall, in Wayman v. Southard, 10 Wheat. 1-43, 6 L, Ed. 253, was 
quoted, namely: "Congress may certainly delegate to others powers 
which the Législature might rightfully exercise itself"- — for those 
words are immediately preceded by the following: "It will not be 
contended that Congress can delegate to the courts, or to any other 
tribunals, powers which are strictly and exclusively législative." 

The récent décision of the same court in Stratton v. Oceanic Steam- 
ship Company (C. C. A.) 140 Fed. 829, makes the matter, if pos- 
sible, ail the more apparent. In addition to the cases already noted 
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the following hâve been cited as upholding the indictment: Van 
Lear v. Eisele (C. C.) 126 Fed. 823; United States v. Slater (D. C.) 
123 Fed. 115; E. A. Chatfield Company. et al. v. City of New Haven 
et al. (C. C.) 110 Fed. 788; United States v. Breen (C. C.) 40 Fed. 
402; United States v. Ormsbee (D. C.) 74 Fed. 207; United States 
v. Williams (Mont.) 12 Pac. 851; In re Huttman (D. C.) 70 Fed. 
699; United States v. City of Moline (D. C.) 82 Fed. 592; Butt- 
field v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 E. Ed. 525; 
Butte Citv Water Co. v. Baker (Mont.) 72 Pac. 617; Id., 196 U. S. 
119, 25 Snp. Ct. 211, 49 L. Ed. 409 ; Field v. Clark, 143 U. S. 649, 
12 Sup. Ct. 495, 36 L. Ed. 294; United States v. Reder (D. C.) 69 
Fed. 965; United States v. Price Trading Co., 109 Fed. 239, 48 C. 
C. A. 331. It is claimed that thèse cases, either directly or by analogy 
of reasoning, sustain the contention of the government. Without 
undertaking to review them at length, or to discuss the applicability 
of each particular case, it may be remarked with assurance that they 
do not do so. 

It is fundamental that the citizen has the right to rely upon the 
statutes of the United States for the ascertainment of the acts which 
constitute an infraction of its laws. This principle was expressed by 
the Suprême Court in Re Kollock, 165 U. S. 533, 17 Sup. Ct. 444, 
41 L. Ed. 813, as follows: 

"We agrée that the courts of the United States, in determining what eon- 
stitutes an offense against the United States, must resort to the statutes of 
the United States, enaeted in pursuance of the Constitution." 

A citizen desiring to obey the laws would search the acts of Con- 
gress in vain to find that grazing sheep upon a forest reserve without 
the permit of the Secretary of Agriculture is a criminal offense. It 
has been suggested that the acts under which the indictment is 
drawn give notice that the Secretary may make rules and régula- 
tions, and that the search would not be complète and the inquiry 
concluded until it be ascertained whether he has made such 
rules and régulations, the violation of which it is expressly de- 
clared shall be a criminal offense. But hère we are led back to 
the délégation of législative power. The rules prescribed by the 
heads of the departments are not necessarily promulgated. While 
they may be procured, they are not as easily available as are 
the statutes of the United States; nor does our System contemplate 
an examination of those rules for the ascertainment of that which 
may or may not be a crime, for the right to prohibit a given thing 
under penalty belongs to Congress alone. 

In Re Kollock, supra, régulations made by the Secretary of the 
Treasury relating to packages of oleomargarine to be marked and 
branded were sustained, because the law in terms prohibited the sale 
of packages not so marked and branded. An excerpt from that case 
reads : 

"The régulation was in exécution of, or supplemental to, but not in con- 
flict with, the law itseif, and was specially authorized thereby in effectuation 
of the législation which created the offense." 

In Morrill v. Jones, 100 U. S. 467, 1 Sup. Ct. 423, 27 E. Ed. 267,. 
it was said: 
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"The Secretary of the Treasury cannot I.iy his régulations altor or amend 
a revenue law. Ail be can do is to regulate the mode of procceding to carry 
into effect what Congress bas enacted." 

In United States v. Eaton, 144 U. S. 677-687, 12 Sup. Ct. 764. 
36 L. Ed. 591, a régulation made by the Commissioner of Internai 
Revenue, and approved by the Secretary of the Treasury, was under 
discussion. That régulation was, under the act of August 2, 1886, 
c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, p. 2228], in relation to 
the sale of oleomargarine, which required wholesale dealers therein 
to keep a book and make monthly return showing certain prescribed 
matters. A wholesale dealer in oleomargarine failed to comply with 
the régulation made by the secretary, and it was decïded that he 
was not held to the penalty imposed by section 18 of the act (24 
Stat. 212 [U. S. Comp. St. 1901, p. 2234]), because he did not 
fail to do a thing required by law in carrying on or conducting 
his business ; that a sufficient statutory authority should exist for 
declaring any act or .omission a criminal offense. The act referred 
to was not so broad in its terms as the one under considération. 
The section considered by the court which prescribed the penalty 
follows : 

"That if any manufacturer of oleomargarine, any dealer therein or any 
importer or exporter thereof shall knowingly or willfully omit, neglect or 
refuse to do, or cause to be donc, any of the things required by law in the 
carrying on or conducting of his business, or shall do anything bv this act 
prohibited, if there he no spécifie penalty or punisliment imposed by any 
other section of this act for the negleeting, omitting or refusing to do. or for 
doing or causing to he done the thing reijuired or prohibited, he shall pay 
a penalty," etc. 

In discussing the statute the Suprême Court laid down this whole- 
some doctrine: 

•'Much more does this principle apply to a case where it is souglit sub- 
stantially to prescribe a criminal offense by the régulation of a départaient. 
It is a principle of criminal law that an offense which may be the subject 
of criminal procédure is an act committed or omitted 'in violation of a pub- 
lic law, either forbidding or commanding it. 4 American & English Encyelo- 
pedia of Law, G42 ; 4 Bl. Com. 5. It would be a very dangerous principle 
to hold that a thing prescribed by the Commissioner of Internai Revenue, 
as a needful régulation under the oleomargarine act, for carrying it into 
effect, could be considered as a thing 'required by law' in the carrying on or 
conducting of the business of a wholesale dealer in oleomargarine, in such 
manner as to become a criminal offense punishable under section 18 of the act. 
* * * It is necessary that a sufficient statutory authority should exist for 
declaring any act or omission a criminal offense, and we do not thinlï that the 
statutory authority in tbe présent case is sufficient." 

To like effect are United States v. Maid (D. C.) 116 Fed. 650, and 
United States v. Blasingame (D. C.) 116 Fed. 654. 

Hâve we hère a case involving the délégation of législative power? 
That Congress intended to punish by penalty made certain the vio- 
lation of régulations made by the Secretary of Agriculture, and to 
déclare the same a criminal offense, is beyond controversy. But the 
grazing of stock upon the forest reserves has not been prohibited 
by any congressional act. The prohibition rests entirely upon rég- 
ulations made by the secretary. Régulation No. 9 prescribes, as we 
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have seen, that ail persons before grazing sheep in a forest reserve 
must secure a permit, and any person responsible for grazing the 
same without a permit becomes a violator of the law ; that is, who- 
ever violâtes a rule promulgated by the secretary violâtes a law 
passed by Congress. The évident embarrassment attending the making 
of régulation 9, in an attempt to bring it within the act of Congress, 
is apparent by the language used. Clearly there was a keen appré- 
ciation of the necessity of supplying that which Congress had failed 
to enact, and this was attempted by the use of the words, "is liable 
to punishment for violation of the law." At times the line is some- 
what indistinct between that which constitutes the délégation of 
législative power and the délégation of administrative authority. 

This case does not fall within the rule so well explained and am- 
plified by the authorities that the executive branch of the govern- 
ment may make proper rules and régulations for carrying into effect 
the législative will of Congress. The président may be authorized 
to déclare by proclamation that a law shall go into effect upon the 
happening of a certain contingency. The Secretary of the Treasury 
may make rules and régulations for the enforcement of the revenue 
statutes and the like. So may the heads of ail the departments make 
like régulations, but the authority to do so must be expressly del- 
egated, and the law must be complète in itself. The rules and rég- 
ulations may only be prescribed for carrying out what Congress has 
expressly declared to be the law. Such powers do not pertain to 
the législative functions, but are referable to administrative duties. 
Congress cannot leave a statute to be enlarged upon either by the 
courts or the executive department. It cannot authorize any other 
branch of the government to define that which is purely législative, 
and that is purely législative which defines rights, permits things to 
be done, or prohibits the doing thereof. Certainly hère, it is the 
Secretary of Agriculture who has undertaken to enact this law. He 
it is who has designated that which constitutes the crime. The thing 
prohibited, the thing for which the party is to be punished, the act 
which is the offense, is prescribed by the secretary, and not enacted 
by Congress. As we have seen, this cannot be done. 

The objection to the indictment is the absence of a law defining 
the act therein charged as a criminal offense. Upon that ground the 
demurrer must be sustained, and the défendant discharged. 



HELENA POWER TRANSMISSION CO. v. SPRATT et al. 

(Circuit Court, D. Montana. June 20, 1906.) 

No. 795. 

Removal of Cat-ses — Suits Removabu: — Pboceedinq to Condemn Laht». 
A proeeeding by a corporation to condemn lands under the eminent 
domain statute of Montana (Code Civ. Proc. tit. 7, pt. 3) is a civil suit, 
and removable into a fédéral court, where the requisite diversity of citi- 
zenship and value in controversy appear. 

[Ed. Note. — For cases ta point, see vol. 42, Cent. Dig. Removal of 
Causes, § 18.] 
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2. Same — Motion to Remand — Record to be Costsidebed. 

A cause removed into a fédéral court on the ground of diversity of 
citizensliip will be remanded unless the jurisdiction of such court appears 
from the record, whieh includes for the purposes of such motion the 
pétition for removal and ail pleadings and other papers previously prop- 
erly filed in the suit in the state court. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §| 218-220, 227.] 

3. Same — Separable Coktboveksy. 

Wuere it appears from the record in a proceeding in a state court to 
condemn land that the équitable title to the Iand is in a défendant who is 
a citizen of the state, while the légal title is in another défendant who is 
a citizen of another state, there is no separable controversy between the 
plaintiff and the nonresident défendant, which entitles the latter to 
remove the cause. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 94, 102. 

Separable controversy, ground for removal of suit to fédéral court, see 
notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

On Motion to Remand to State Court. 

The plaintiff, a New Jersey corporation, on April 25th last instituted this 
proceeding in the state courts, under the eminent domain laws of the state 
of Montana, to condemn certain lands for flooding purposes ; it being alleged 
that it is necessary for it to cover the lands described with water in the 
opération of its dam and electrical plant. It allèges that five tracts, each of 
which is separately described, are necessary. No question arises as to any 
of the tracts except what is called No. 5. Plaintiff allèges that the reputed 
owners of No. 5 tract are the Eldorado Gold & Gem Company of Montana, 
Limited, a Michigan corporation, or W. H. Sanborn and — — ■ — • Sanborn, his 
wife, and that if any other persons hâve any interest in said premises, as 
owners or otnerwise, such persons or owners are unknown to plaintiff. Ail the 
tracts, except No. 5, are alleged to be owned by défendants other than San- 
born and wife. The défendants Augustus N. Spratt and Elisabeth B. Spratt, 
by Messrs. M. S. Gunn and .T. B. Clayberg, their attorneys, answered the 
plaintiff's complaint, denying that the use for which plaintiff was seeking to 
condemn the land was a public use, and denying upon information and belief 
that any of the défendants hâve any right, title, or interest in or to the 
premises described in the complaint, and alleging that défendant Spratt is 
the owner, in the possession, and entitled to the possession, of ail the property 
described in the complaint, except the flfth parcel, and as to that tract défend- 
ant Spratt alleged that be has an équitable interest therein and title thereto, 
the légal title being in the défendant W. H. Sanborn. Spratt pleaded that the 
taking of the property would be in violation of the law and of the fourteenth 
amendment to the Constitution of the United States. Upon June 9th Messrs. 
M. S. Gunn and J. B. Clayberg also appeared as counsel in the state court for 
the défendants W. H.' Sanborn, Anna Sanborn, and the Eldorado Gold & 
Gem Company of Montana, Limited, and demurred to the complaint, on the 
ground that it did not state facts sufflcient to constitute a cause of action or 
to warrant the relief prayed for therein. Upon the same day the same 
three défendants, by Mr. J. B. Clayberg, their attorney, filed a pétition for 
removal of the cause to the Circuit Court of the United States. In this péti- 
tion défendants alleged that the value of the property exceeded $2.000, and 
that the suit was to condemn certain lands and premises owned by and 
belonging to the petitioners. The land described was that which was Included 
in the fifth paragraph of the complaint (tract No. 5), as heretofore referred 
to. The petitioners alleged that when the suit was commenced and now the 
controversy between plaintiff and petitioners was and is wholly between citi- 
zens of différent states, and could be fully determined as between them, and 
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that petitioners Sanborn and wife were and are citizens of the state of Michi- 
gan, and that the Eldorado Gold & Gem Company was and is a citizen of 
Michigan, and not a résident or citizen of the state of Montana ; that the plain- 
tif!' is a New Jersey corporation, citizen of New Jersey ; that plaiutiff seeks to 
condemn flve separate and spécifie pièces or descriptions of real estate; that 
the complaint does not allège that any of the défendants other than petitioners 
are interested in the above-described property of petitioners sought to be 
condemned, but that it is owned solely by petitioners ; that the matter in con- 
troversy between petitioners and plaintiff is separate from the matter or mat- 
ters in controversy between the plaintiff and the other défendants herein, 
and that none of the other défendants herein are necessary or proper parties 
to the controversy between plaintiff and petitioners ; that a separate action 
could be inaintained by plaiutiff against petitioners for the condemnation of 
the spécial property alleged to be owned by petitioners without joining as 
défendants any of the other défendants named in the above-entitled suit; 
that the Circuit Court of the United States, Ninth Circuit, in and for the Dis- 
trict of Montana, has Ml and complète jurisdiction of such controversy and 
action, and the same can be fully determined therein ; that the time in which 
petitioners may appear in said suit had not elapsed. The necessary bond on 
removal was given, and an order of removal was made by the judge of the 
state district court. The plaintiff in this, the Circuit Court of the United 
States, has flled a motion to rernand, upon the ground that this court has not 
jurisdiction. 

Wallace & Donnelly and Carpenter, Day & Carpenter, for plaintiff. 
J. B. Clayberg and M. S. Gunn, for défendants. 

HUNT, District Judge (after stating the facts). After a careful 
examination of the authorities, I hâve concluded that the proceeding 
in the state court is a suit or controversy to which the judicial power 
of the United States extends. Traction Co. v. Mining Co., 19G U. S. 
246, 25 Sup. Ct. 251, 49 L. Ed. 462 ; South Dakota Central Ry. Co. v. 
C. M. & St. P. R. Co. (C. C. A.) 141 Fed. 578. The proceeding under 
the statutes of the state of Montana must be in court from its initiation. 
It is therefore to be distinguished from a proceeding purely administrat- 
ive until report is filed. Title 7, pt. 3, Eminent Domain, Code Civ. Proc. 
Mont. ; Boom Co. v. Patterson, 98 U. S. 403, 25 E. Ed. 206 ; Upshur 
Co. v. Rich, 135 U. S. 457, 477, 10 Sup. Ct. 651, 34 L. Ed. 196. To 
détermine whether there is a separable controversy the court may ex- 
amine the record as it stood when the pétition for removal was granted. 
The suggestion made by myself during the argument that the case 
of Tennessee v. Union Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 
38 L. Ed. 511, seemed to limit the inquiry to an examination of the 
plaintiff's complaint only was founded upon an impression that the 
doctrine of that décision went as far as indicated. But after re-ex- 
amining the case I find that the opinion of Justice Gray discusses the 
removal of a case where removal is sought solely upon the ground that 
a fédéral question is involved ; and the décision was that no case can be 
removed from a state court into a Circuit Court of the United States 
on the sole ground that it is one arising under the Constitution, laws, 
or treaties of the United States, unless that appears by plaintiff's state- 
ment of his own claim. The same rule was upheld in Chappell v. 
Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85 ; Walker v. 
Collins, 167 U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76 ; Galveston Railwav 
v. Texas, 170 U. S. 235, 18 Sup. Ct. 603, 42 L, Ed. 1017 ; B. & M. Co. 
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v. M. O. P. Co., 188 U. S. 632, 23 Sup. Ct. 434, 47 L. Ed. 626, and 
Gableman v. Peoria, etc., Ry. Co., 179 U. S. 335, 21 Sup. Ct. 171, 45 L. 
Ed. 220 ; and, if it does not so appear, the want of it cannot be supplied 
by any statement of the pétition for removal or in the subséquent 
pleadings. Worthington v. Mitchell (C. C.) 140 Fed. 947. Where, 
however, removal is sought upon the grounds of diversity of citizen- 
ship, the court will remand to the state court a suit which the face of 
the record fails to show is within the jurisdiction of the Circuit Court, 
and by the record are meant pleadings and other papers properly filed 
in the state court before and at the time the pétition for removal is 
filed, and the pétition may be included. In Traction Co. v. Mining 
Co., 196 U. S. 246, 25 Sup. Ct. 251, 49 L. Ed. 462, the court included 
the pétition for removal as one of the papers constituting the record 
to be examined. "It is well settled," says Justice Harlan in that case, 
"that if, upon the face of the record, including the pétition for removal, 
a suit does not appear to be a removable one, then the state court is not 
bound to surrender its jurisdiction, and may proceed as if no applica- 
tion for removal had been made." Among the earlier cases supporting 
this récent utterance of the court is Insurance Co. v. Pcchner, 95 U. S. 
183, 24 L. Ed. 427, where Chief Justice Waite said : 

"This right of removal is statutory. Before a party can a va il himself of it, 
he must show upon the record that his as a case which cornes within the 
provisions of the statute. His pétition for removal, when filed, becomes a part 
of the record in the cause. It should state facts, which, taken in connection 
with such as already appear, entitle hiin to the transfer. If he fails in this, 
he has not, in law, shown to the court that it cannot 'proceed further with the 
cause.' Having once acquired jurisdiction, the court may proceed until it is 
judicially informed that its power over the cause lias been suspended." 

In Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 h. Ed. 
962, Chief Justice Waite repeated the language quoted, and added that 
the pétition must show a right in the petitioner to demand a removal. 
In Carson v. Hyatt, 118 U. S. 279, 6 Sup. Ct. 1050, 30 L. Ed. 167, 
Chief Justice Waite again spoke for the court, and the statements of 
the pétition were considered as part of the record of the case. In Bur- 
lington, etc., Ry. Co. v. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 L. Ed. 
llo!), the court, once more speaking through Chief Justice Waite, 
cites Railway Co. v. Ramsey, 22 Wal'l. (U. S.) 322, 22 L. Ed. 823, to 
the effect that when a pétition for a removal of a cause to the Circuit 
Court of the United States is filed in a cause pending in a state court, 
the state courts are at liberty to consider the actual facts, as well as the 
law arising on the face of the record, after the présentation of the péti- 
tion for removal. Of course the issues of fact made upon the pétition 
for removal can only be tried in the Circuit Court, but the state court 
may détermine for itself whcther on the face of the record removal 
must be had. "The theory," Chief Justice Waite continues, "on 
which it [the rule] rests is that the record closes, so far as the question 
of removal is concerned, when the pétition for removal is filed and the 
necessary security furnished. It présents then to the state court a pure 
question of law, and that is whether, admitting the facts stated in the 
pétition for removal to be true, it appears on the face of the record, 
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which ïncludes tlie pétition and the pleadings and proceedings down to 
that time, that the petitioner is entitled to a removal of the suit." 
Some of the décisions do not seem to hâve gone this far, yet they do 
authorize examination of the pleadings. In Barney v. Latham, 103 
U. S. 205, 26 L. Ed. 514, the record was considered with relation to the 
pleadings as they stood when pétition for removal was filed. 

In Louisville & Railroad Co. v. Wangelin, 132 U. S. 601, 10 Sup. Ct. 
203, 33 L. Ed. 473, the court said the question was to be determined 
by "the condition of the record in the state court at the time of the fil- 
ing of the pétition for removal, independently of the allégations in that 
pétition or in the affidavit of the petitioner, unless the petitioner both 
allèges and proves that the défendants were wrongfully made joint 
défendants for the purpose of preventing a removal into the fédéral 
court." In Connell v. Smiley, 156 U. S. 337, 15 Sup. Ct. 353, 39 L. 
Ed. 443, complaint, answer, and complaint in intervention subse- 
quently filed were regarded as proper to be considered by the Circuit 
Court. In the very récent décision of Alabama Southern Railway v. 
Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, the court 
said the question of removability "dépends upon the state of the plead- 
ings and the record at the time of the application for removal." It 
being the duty of the court, by the latest authority, to look into the 
record, including the pétition, to ascertain whether jurisdiction exists, 
this condition appears: The Helena Power Transmission Company 
(plaintifï) alleged that the défendants Sanborn and wife, citizens of 
the state of Michigan, are the reputed owners of a certain tract of land 
sought to be condemned. One of the défendants, Spratt, appeared, 
and, in substance, pleaded that he was the real owner of the tract stand- 
ing in the name of Sanborn ; that he held the équitable title to the prop- 
erty. Thereafter Sanborn and wife appeared, not denying that the 
équitable title to the property is in Spratt, but alleging that the com- 
plaint alleged ownership in them, Sanborn and wife, and setting forth 
that a separate action could be maintained by plaintifï against them for 
condemnation without joining as défendants any of the other défend- 
ants, and that the same could be fully determined. We therefore hâve a 
record disclosing the fact that the équitable title and ownership are in 
défendant Spratt, a citizen of Montana, with the légal title in Sanborn 
and wife, citizens of Michigan. There is but one tract involved, with 
no separate or proportionate interests of each of said défendants in 
such tract. While the légal title would seem to be of slight consé- 
quence where real ownership and équitable title are in another, yet the 
holder of the légal title is a proper party to a proceeding in eminent do- 
main. The plaintifï doubtless desires to settle ail questions involved 
in this controversy, and to do so it wishes to détermine the rights of 
every person having any interest in the tract sought to be taken, so that 
a judgment can be had which shall adjudicate their rights. The decree 
is made more effectuai by this procédure, and to enable plaintifï to ob- 
tain the relief sought the holder of any légal interest should be brought 
in as a défendant. So Sanborn and wife are proper parties, rightly 
joined, and, the object of the suit being to condemn and appropriate to 
the use sought the single tract, with légal title in Sanborn and wife and 
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the équitable in Spratt, the controversy is over the condemnation of the 
whole No. o tract, and is not a separable one between petitioning de- 
fendant and plaintiff. Bellaire v. B. & O. R., 146 U. S. 117, 13 Sup. Ct. 
16, 36 L. Ed. 910. 

The case is not altogether unlike that of Seattle & M. Ry Co. v. 
State et al. (C. C.) 52 Fed. 594. That was a proceeding for condem- 
nation brought by the Seattle & Montana Railway Company against 
the state of Washington, the Columbia & Puget Sound Railroad Com- 
pany, Oregon Improvement Company, Farmers' Loan & Trust Com- 
pany, Northern Pacific & Puget Sound Shore Railroad Company, the 
Northern Pacific Railroad Company, and King county to secure a right 
of way. The action was commenced in the state courts of Washing- 
ton, and removed into the United States Circuit Court by the Northern 
Pacific & Puget Sound Shore Railroad Company, the Oregon Improve- 
ment Company, and Farmers' Loan & Trust Company. A motion to 
remand was made and granted. It appeared that the several défend- 
ants were joined because they respectively claimed interests in the 
premises. The state of Washington claimed to be the owner of the 
fee ; King county claimed a lien on a portion of the premises for taxes ; 
two of the railroads, corporations within the state of Washington, 
owned an interest in the property; the Oregon Improvement Com- 
pany, an Oregon corporation, owned the stock of the Columbia & 
Puget Sound Company ; the Farmers' Loan & Trust Company, a New 
York corporation, was a mortgagee; and the Northern Pacific Rail- 
road Company appeared to hâve an interest in the property of the 
Northern Pacific & Puget Sound Shore Railroad Company. The 
Northern Pacific Railroad Company sought to remove on the ground 
that it was a corporation created by act of Congress. The Oregon Im- 
provement Company and the Farmers' Loan and Trust Company 
claimed the right of removal because there was involved a separable 
controversy as to each, and that they were corporations of states other 
than Washington, of which the plaintiff was a citizen. Judge Hanford 
held that when a number of persons hâve been joined as défendants 
in an action, and the nature of the controversy does not appear upon 
the face of the record, the bare assertion in a pétition for removal by 
one défendant that there is a separable controversy is not sufficient. He 
regarded the papers as showing sufficiently that the interests of the 
corporations seeking to remove were so blended with the interests of 
one of the local corporations that it would not be possible to détermine 
any controversy affecting them without touching the interests of the 
local corporations. He rested his décision to remand, upon a distinct 
ground that reasons for removal did not appear to exist, as the record 
failed to show that there was any controversy involved in the case 
which could be maintained by either of the foreign corporations with- 
out the aid or support of the other défendants, and upon the further 
ground that the case did not appear to be one arising under the Con- 
stitution or laws of the United States. 

City of Washington v. Columbus & C. M. R. Co. (C. C.) 53 Fed. 
673, was a proceeding commenced in the state courts of Ohio by the 
city of Washington against the C. & C. M. R. Co. for the appropria- 
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tion of a right of way for a street. Damages were awarded, and the 
défendant appealed. Thereafter the Baltimore & Ohio Railway Com- 
pany and the Central Ohio Railway Company were made parties de- 
fendant, and the Baltimore & Ohio petitioned for a removal to the Cir- 
cuit Court of the United States, which was granted. Judge Sage re- 
manded the cause, relying upon the doctrine of City of Bellaire v. 
Baltimore & Ohio R. R. Co., supra, holding that in a suit by a city 
to condemn land occupied by a railroad corporation of another state as 
lessee of a railroad corporation of the sarae state, vvhen the main issue 
is as to the right to condemn, the controversy as to the foreign corpora- 
tion is not separate, so as to give it a right to remove the cause to a 
fédéral court, although the interests of the two défendants and their 
separate awards of damages must be determined as incidents to the 
principal controversy. 

Sugar Creek, B. P. & P. C. R. Co. v. McKell et al. (C. C.) 75 Fed. 
34, was decided upon a motion to remand to the state court. The suit 
was for condemnation between the applicant and several défendants, 
some of whom were citizens of.the same state as the applicant. The 
pétition disclosed that McKell, one of the défendants, was the only 
owner of the land, and that he held the title in fee. It was claimed 
that McKell and wife had executed a lease to one McDonald for a por- 
tion of the land proposed to be taken, with power and authority to 
organize a joint-stock company, to lease the land to said company 
when so formed. It appeared that McDonald organized under the 
laws of the state of West Virginia a colliery company, but there was no 
évidence of any lease to McDonald, or of a lease by McDonald to the 
company. McDonald and the company were regarded as only tenants 
at will of the défendant McKell to a very small portion of the land 
sought to be taken, while McKell was the owner of a large tract, a 
small portion of which the applicant desired to condemn, as well as a 
part of that portion leased by McKell to the company. It was held to 
be apparent that McKell, being the owner in fee to the whole tract, sub- 
ject only to a lease for a small portion of it to the company, there was 
a separable controversy as between the applicant and McKell as to the 
land not leased by him to the company. In distinguishing the case 
Judge Jackson emphasized the fact that the applicant was seeking to 
condemn not only the land of McKell, who was a nonresident, but the 
land of the McDonald company, a citizen of the same state with the 
applicant. He decided that, as between McKell and the applicant, 
there was a separable controversy, which could be fully heard and de- 
termined in the Circuit Court of the United States. But it was regard- 
ed as a separable controversy, because McKell was the exclusive 
owner in fee of the large tract which was sought to be condemned for 
the purposes of the railroad, and as to that portion of the land not 
leased the codefendant had no interest in it. The motion to remand 
was overruled. 

In Perkins v. Lake Superior & S. E. Ry. Co. (C. C.) 140 Fed. 906, 
the question presented was whether in a condemnation proceeding in- 
volving a number of distinct tracts of land in several ownerships there 
was a separable controversy between the owner in severalty of one 
tract and the corporation, or whether a single controversy existed be- 
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tween the corporation on the one side and the owners in severalty 
of ail the tracts dcscribed in the pétition for condemnation. The 
court, through judge Sanborn, held that the question of the right of 
the corporation to take the lancl shoulcl be regarded as presenting 
a single controversy, in which the railroad company was plaintiff, 
and ail the owners of separate and distinct parcels vvhom it elected 
to join were défendants. The décision there turned upon the question 
of the right of the corporation to take the land desired, and Judge 
Sanborn was of the opinion that ail the parties joined as défendants 
were jointly interested, and that the mère fact that the petitioners 
for removal were the owners in severalty of a part of the lots sought 
to be taken did not create a scparable controversy between them 
and the railroad company. Although the case is favorable to one 
of the contentions of the plaintiff in the matter at bar, it is not di- 
rectly to the point upon which I place my décision, inasmuch as 
Spratt and Sanborn and wife in this case are not owners in severalty 
of a part of the particular lot sought to be taken. 

I need not question the accuracy of the proposition that a single 
condemnation proceeding, affecting distinct lots of land owned by sev- 
eral persons, présents several distinct controversies, any one of which, 
in a proper case, may be moved to a fédéral court independently of 
the rest. That I understand to be the gênerai principle of the Pacific 
Railroad Removal Cases, 115 U. S. 2, 5 Sup. Ct. 1113, 29 L. Ed. 
319, although it seems not to hâve been exactly applied in the case 
of Jarnecke Ditch (C. C.) 69 Fed. 161, and perhaps was not in Per- 
kins v. Lake Superior et al., supra. Hère, however, there is one de- 
fendant, a nonresident, who holds the légal title to the property in- 
volved, and another défendant, a résident, who holds the équitable 
title. My opinion is that there is no separable controversy as between 
the nonresident and the plaintiff, and I believe this view to be sup- 
ported by récent authority. 

I hâve examined the cases cited in the brief of counsel for défend- 
ants and many others by my independent search. While it is un- 
doubtedly true that some of the opinions appear to accept as a rule 
without limitation that upon a motion to remand the court will look 
only into the plaintiff' s complaint (Harley v. Insurance Company 
[C. C] 125 Fed. 792), nevertheless the explicit languagc and the 
actual practice of the Suprême Court of the United States, as used 
and followed in their vcry latest opinions, certainly authorize the court 
to regard the record, including the pétition for removal, except where 
removal is sought upon the ground that a fédéral question is in- 
volved, or the case is one specially provided for. When the discrim- 
inations in the rule are kept in minci, many of the cases are dis- 
tinguishable. 

It seems there can be no issue tried on the motion except where 
fraud or willful évasion is set up, but, where facts appearing in the 
record are not in conflict, they may be accepted as a basis for the 
considération of the question of removability. 

Following the récent cases, I therefore think this motion to re- 
mand must be granted. 
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' In re J. F. GRANDY & SON. 
Ex parte GRANDY. 
(District Court, D. South Carolina. July 6, 1906.) 
Bawkkuptcy — Equitable Lien — Agreement to Assign Life Insurance Poli- 

CIES. 

A husband, at a tirne when Le was solvent, made a paroi agreement to 
assign to bis wii'e certain life insurance policies then held by hirn in 
considération of lier relinquishment of ber dower interest in tiieir rési- 
dence, which lie desired to transfer as seeurity for a loan, and sbe made 
such relinquisbment. The cash value of the policies was about the same 
as the value of lier dower interest in the property, and the agreement was 
made in good t'ai th. but tbrough neglect the husband did not formally 
assign the policies until after lie became insolvent, and within four 
months prior to bis bankruptcy. Held, that the agreement gave the wife 
an équitable lien on the policies, and that the assignment should be 
upheld as against the husband's trustée in bankruptcy. 

In Bankruptcy. 

Cothran, Dean & Cothran, for the bankrupt. 
E. M. Blythe, for the trustée. 

BRAWLEY, District Judge. Messrs. J. F. Grandy & Son were con- 
tractors of high standing and good crédit. In the summer of 1905 they 
were engaged upon a contract with the Fédéral Construction Company, 
from which large profits were expected, and which required them to 
raise considérable money, but in the autumn and early winter of 1905, 
owing to unlooked for contingencies, the particulars of which need not 
be hère related, disasters overtook them, and, instead of realizing 
profits in their undertaking, they suffered such losses that by advice 
of counsel they filed their pétition December 18, 1905, in voluntary 
bankruptcy, and on January 31, 1906, they were discharged. Certain 
légal questions arising out of the bankruptcy hâve been before me, and 
by universal testimony the conduct of both father and son has been 
upright and honorable throughout, and their failure is attributed to 
unmerited disasters, and not to any misconduct on their part. On 
August 10, 1905, J. F. Grandy borrowed from the City National Bank 
of Greenville $5,000, and to secttre this money he had to sell his home, 
and he conveyed the same by deed to the bank, with the condition that 
the bank would reconvey the premises when he repaid the money. He 
had at that time two policies of life insurance, and in order to raise 
the money the bank required from his wife a renunciation of her 
dower. It was arranged between Grandy and his wife that she would 
renounce her dower if thèse policies were assigned to her, and he 
agreed to do so. No question is made as to the good faith of this trans- 
action, and that the assignment of thèse policies was the condition 
and inducement for the renunciation of dower, and the testimony is 
that from time to time the wife requested the assignment to be made, 
but, being very busy, and in the hope, probably, of being able to secure 
a reconveyance of his home by a repayment of the loan, and it being 
necessary that the formai assignment should be made upon blanks 
furnished by the insurance companies, he postponed the actual assign- 
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ment until December, when he wrote for the blanks, and executed 
them on December 16th, filing his pétition in bankruptcy a few days 
thereafter. There is no doubt that at the date of the actual formai 
assignment Grandy was insolvent, and that at the date when the agree- 
ment was made with Mrs. Grandy he was not insolvent. Mrs. Grandy's 
testimony is that, when her husband wanted her to sign the papers 
for the sale of their home, she told him that she ought to hâve the 
place or his life insurance, and that she had an agreement with him 
for the assignment of thèse policies. It appears that Grandy's rési- 
dence was worth about $6,000. Under the law of this state the widow's 
dower is one-third for life, and by gênerai custom one-sixth of the 
cash value is generally accepted as a commutation of dower. The tes- 
timony shows that the présent cash value of the insurance policies is 
about $1,000. The trustee's contention is that, inasmuch as the actual 
transfer of the policies was made a few days prior to the filing of the 
pétition in bankruptcy, when Grandy was insolvent, it is void as a 
préférence under the bankrupt act, and that the policies belong to him 
as trustée of the bankrupt estate. I had occasion to examine a case of 
like character in Wilder v. Watts (C. C.) 138 Fed. 426, where many 
of the cases cited by the trustée were considered. In that case Watts 
borrowed $1,000 from the National Bank of Newberry for the pur- 
chase of a stock of merchandise in August, 1904, and agreed that he 
would hâve the merchandise insured, and assign the policy of insur- 
ance as collatéral to secure the money advanced. The money loaned 
by the bank was invested in merchandise, as agreed, and the policy of 
insurance thereon was taken out in Watts' name, and deposited for 
safe-keeping, it appears, with Bailey & Son. A fire occurred in Decem- 
ber, as the resuit of which Watts became insolvent. After the fire he 
assigned the policy to the bank, in accordance with the agreement made 
at the time the money was borrowed. Other creditors thereupon filed 
a pétition in involuntary bankruptcy against Watts, alleging as the act 
of bankruptcy the transfer of the policy, and that it was a préférence 
under the bankrupt act. The référée held that this transfer was a 
préférence, and constituted an act of bankruptcy, but upon a review 
of his décision I was of opinion that under the agreement between 
the bank and Watts, made at the time when Watts was not insolvent, 
the bank had an équitable lien upon the insurance policy, it having 
advanced the money for the purchase of the goods on a contract that 
the goods were to be insured as security for the loan, and that the 
manual transfer and delivery thereof after the fire was not a préfér- 
ence under the bankrupt act. The case most nearly in point, and 
which seemed to me to sustain the conclusion I then reached, not, how- 
ever, without some misgiving, was McDonald v. Daskam, 116 Fed. 
279, 53 C. C. A. 554, affirming the decree of Judge Seaman, in Re 
Wittenberg Veneer & Panel Co. (D. C.) 108 Fed. 595. That was a 
case of an agreement to assign certain policies of fire insurance as 
collatéral for a loan. The policies were in the possession of the insur- 
ance agent, and were not delivered until after the fire and bankruptcy. 
The court held that the claimant was entitled to an équitable lien, and 
the actual delivery of the policies and continuous possession by the 
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transférée was not indispensable to create and préserve such lien; that 
an agreement of this nature should not be considered as a common-law 
pledge, and void, becanse the policies were not given into the possession 
of Bascom or the bank ; that under the modem rule an équitable inter- 
est may be created by paroi as well as by deed ; that ail dépends on the 
intention of the parties, and, if they intended it to be an assignment of 
the fund, equity will so treat it. There was no appeal in Wilder v. 
Watts, and if the décision there was correct it seems to be conclusive of 
the case now under considération; but I am asked by the trustée to 
reconsider that case in the light of certain cases which he has brought 
to my attention. 

The first is Mathews v. Hardt, 9 Am. Bankr. Rep. 373, 80 N. Y. 
Supp. 462, decided by the Appellate Division, First Department, Su- 
prême Court of New York. In that case one Smith had, prior to Sep- 
tember, 1899, been in business, and had failed, and made an assignment 
for the benefit of creditors, among whom were Hardt & Co. A com- 
promise was effected and a corporation designated "The Smith Compa- 
ny" was formed ; Hardt & Co. owning a majority of the stock. Smith 
was made président of the company, which, having no working capital, 
made an agreement with Hardt & Co. to advance moneys to the cor- 
poration ; Hardt & Co. to hâve a lien upon ail of the assets of every 
kind then owned or which might thereafter be acquired. Hardt & Co. 
made the advances, and the business was carried on until October, 1900, 
when they refused to advance any more. Smith resigned as président 
of the corporation, and abandoned the business, and Hardt & Co. took 
possession of practically ail of the assets of the corporation. The cor- 
poration at that time was clearly insolvent, and shortly thereafter cred- 
itors filed their pétition in involuntary bankruptcy, and the trustée 
brought its suit against Hardt & Co., and the court held that the trustée 
could recover the property taken by Hardt & Co. or its value. It is 
obvious that there is no similarity in the facts of that case to those in 
the case now under considération. Hardt & Co. were entirely familiar 
with the affairs of the reorganized corporation, and with its financial 
difficulties from its inception. They were themselves large stockholders 
in the company, and the verbal agreement that they claim was a secret 
agreement, which did not prevent the company from obtaining crédit 
from others in the conduct of its business, and the court very properly 
held that the transfer of ail the assets after the company became insol- 
vent was a voidable préférence. 

The next case cited is In re Sheridan (D. C.) 98 Fed. 406. The 
facts are not given in the opinion, which is very short ; citing Ex parte 
Potts, Fed. Cas. No. 11,344, where it appeared that the alleged bank- 
rupts when they were admittedly solvent had assigned to a creditor as 
collatéral security for advances several policies of insurance and bills 
of lading upon vessel and cargo then at sea. Under such circumstances 
it was correctly held that the transfer was not in fraud of creditors. 
The court then goes on to say that in that case "no question of préfér- 
ence arose, whereas hère the question is one of préférence simply. The 
goods hère were never actually pledged until the exceptant for the first 
time took them into his possession a few days before the pétition was 
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filed. Before that time there was a mère agreement to pledge. The goods 
were never delivered to the exceptant, nor Cassuming for présent pur- 
poses that this would hâve been good against the other creditors) were 
they even set apart and continuously treated as his property. Under 
the facts proved, the pledge was not completed until the date of re- 
moval. This being so, the exceptant's title attached upon that date, and 
the transfer created a préférence in violation of the act." 

The next is In re Hunt (D. C.) 139 Fed. 283. In that case Hunt 
gave a mortgage on his real estate to the Delaware National Bank, re- 
citing an indebtedness to the bank of $5,000, and it was given as secu- 
rity for the payment of ail liability or liabilities of Hunt due or to be- 
come due or that may be hereafter contracted. This mortgage was exe- 
cuted June 4, 1903, but not recorded until June 10, 1901. Hunt 
was adjudicated a bankrupt June 17, 1901. Although it appeared in 
that case that Honeywill, the président of the bank, had failed to dis- 
close that the bank held the mortgage, when inquiry was made as to 
the standing and financial responsibility of Hunt, and that Hunt had 
made incorrect and untruthful statemcnts regarding his indebtedness 
to some of his numerous creditors, the court held that the bank was 
not estopped from asserting its mortgage. Surely there is nothing in 
the facts of that case which hâve any relevancy to this. 

The next case cited is In re Dismal Swamp Co. (D. C.) 135 Fed. 
415. In that case certain parties, none of whom had any funds, had 
formée! a partnership under the name of the Dismal Swamp Contract- 
ing Company, and borrowed from the uncle of one of the partners in 
June, 1903, the sum of $8,Ï00, and agreed to secure the indebtedness 
by a mortgage. They invested the money in a stock of merchandise 
and in a logging business. Nothing was done to consummate this 
agreement until December, when the deed was executed and recorded. 
Within less than four months the company became bankrupt. The trus- 
tée claimed that the deed was voici under the Virginia décisions, in that 
it covered a stock of merchandise, and reserved to the grantors pos- 
session and the power of sale ; second, that it was voidable under the 
bankruptcy act, in that it créâtes a préférence, and that, as it comprised 
the entire estate and assets of the bankrupt, it was a conveyance with 
intent to delay and defraud creditors. Judge Waddill, after citing Pol- 
lock v. Jones, 124 Fed. 163, Gl C. C. A. 555 (a case which was decided 
by myself in the District Court and affirmed by the Circuit Court of 
Appeals), wherein Judge Simonton, discussing the question of a paroi 
promise to secure an indebtedness in future, uses this language : "We 
are of opinion that the bare promise to give security, not expressing, in 
terms, the character and subject-matter of the security, could not create 
either an équitable or légal mortgage," says : 

"Under the facts of the présent case, it eannot be seriously contonded that 
the spécifie property upon which the security was to bave been given. or, as a 
matter of fact, was subsequently given, was in terms onuiueratod or known, 
or could hâve been known. It was purehased long afler the making of the 
loan, and at the time of the making of the saine was known of in a gênerai 
way only ; that is to say, one of the borrowers, knowing that he and his asso- 
ciâtes were going to einbark in the lumber and sawinill business, promised to 
secure the money borrowed upon the plant, flxtures, appurtenaiiccs. and ap- 
piïances thereof, and a stock of certain mercantile goods to be used in con- 
14G F.— 21 
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nection therewith, which they subsequently did, and not only conveyed the 
property purchased with the money borrowed, as aforesaid, but also other 
property wblch had not been paid for." 

Under the Virginia Statute, deeds of this kind as against creditors 
do not constitute a lien until duly recorded; and, as the bankruptcy act 
expressly provides that claims which for want of record or for other 
reasons would not hâve been valid liens as against the claims of cred- 
itors of the bankrupt, shall not be liens against his estate, it was very 
correctly held that the mortgage could not be sustained. 

In re Ronk (D. C.) 111 Fed. 154, is cited by the learned judge in 
support of his conclusion. In that case the bankrupt, who livecl in the 
same house with his mother, borrowed from her $750, giving his note 
therefor November 14, 1900. He gave another note for $350 for 
moneys to be thereafter advanced. The précise date when it was to be 
advanced is not stated. At the time when the first loan was made the 
bankrupt agreed to give his mother a chattel mortgage on ail the goods, 
wares, and merchandise in his store, and also on ail his after-acquired 
goods. A chattel mortgage was executed, and was recorded March 29, 
1901, within four months of the bankruptcy, to secure thèse two notes 
dated November 14, 1900. Judge Baker, in reviewing the order of 
the référée which adjudged this mortgage to be valid, refers to the 
statute of Indiana, which provides that no mortgage of goods shall be 
valid against any other person than the parties thereto, where such 
goods are not delivered to the mortgagee and retained by him, unless 
such mortgage was recorded within 10 days after the exécution thereof, 
and says that: 

"If the mortgage had been executed on November 14, 1900, and had not 
been recorded until March 29, 1901, manifestly it would hâve been invalid 
as against creditors. It is difflcult to perceive how, in view of this statute, a 
secret claim or equity can be held to hâve been created by the verbal agree- 
ment, when the mortgage or assignment actually executed by the parties at 
the time, if unrecorded, would hâve been invalid as against creditors. It is 
apparent that it was tbe purpose of the Législature to allow no valid claim, 
lien, or secret equity to be created on goods unless public disclosure was 
made either by the delivery of the goods to the assignée or mortgagee, and the 
rétention thereof by him, or by recording the assignment or mortgage within 
ten days. To hold otherwise would be to defeat the bénéficiai effect of the 
recording statute. Section 67, cl. a, of the bankruptcy act provides : 'Claims 
which for want of record or for other reasons would not hâve been valid liens 
as against tbe claims of the creditors of the bankrupt shall not be liens 
against his estate.' Act July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, 
p. 3449]. It cannot be successfully maintained that the verbal agreement 
created a valid lien as against the claims of the creditors, and, if it did not 
create a valid lien, then by the terms of the bankruptcy act it cannot be en- 
forced as a lien entitled to priority over other claims." - 

Thèse are the cases chiefly relied upon by the trustée. The opinions 
therein refer to many other cases, ail of which hâve been examined, and 
some of them are analyzed in the opinion already filed in Wilder v. 
Watts. In nearly ail of them the lien sought to be established is upon 
property actually and visibly in the possession of the bankrupt — a pos- 
session which tends to give the bankrupt crédit, and enables him to 
buy goods or obtain loans from other creditors. In some of them the 
alleged liens are in terms declared invalid by the recording laws of the 
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several states. Tn some the précise property claimed to be covered by 
the lien is incapable of identification. They are in the nature of secret 
liens, which are as obnoxious in equity as in law. If they were allowed, 
as is well observed by Judge Waddill in the case already cited, "the door 
for fraud would be left vvide open, and creditors would never know 
when they were safe in dealing with the estâtes of their debtors" ; and, 
as is said by Judge Baker, "it would be a standing invitation to perjury, 
and would defeat the declared policy and purpose of our state législa- 
tion, as well as the policy and purpose of the bankruptcy act." 

I am in entire accord with the views thus expressed, and believe that 
ail of thèse cases were correctly decided, but it does not seem to me 
that the facts upon which those décisions rest hâve any analogy to 
Grandy's Case. If Grandy had borrowed money from his wife, and 
agreed to give her a lien upon property of which he was in possession, 
and, remaining in possession and treating the property as his own, 
obtained crédit upon the faith of his title to it, such secret lien would 
be abhorrent to equity, and invalid under the bankrupt act; but such 
is not the case hère. He obtained from Mrs. Grandy her renunciation 
of dower for valuable considération, upon the absolute promise that he 
would assign to her thèse policies of insurance, the cash value of which, 
as admitted by the testimony, was about the same as the value of her 
dower interest. The contract was absolute. He was not insolvent at 
the time, and there was no question as to the good faith of the transac- 
tion. There is no statute which requires the recording of a transfer 
of this character, nor was a written agreement necessary. A paroi 
agreement, if properly proved, would be enforceable in equity. His 
interest in thèse policies was in the nature of a chose in action. There 
is no proof that any of the creditors knew of the existence of thèse 
policies of insurance. They were not assets or property the possession 
of which tended to enhance his crédit. No creditor can fairly claim 
that he extended crédit to him by reason of his supposed title to or 
possession of thèse policies, or that the failure to make the formai as- 
signment was with a view of hindering, delaying, or defrauding cred- 
itors. Mrs. Grandy's right and title to thèse policies accrued at the 
moment when she signed her renunciation of dower, which was the 
considération paid. Equity from that date would hâve compelled the 
exécution of such formai papers as were necessary to enable her to ob- 
tain her own, and in such circumstances the date of the formai assign- 
ment does not seem to me material. Ail transactions between a wife 
and a husband, who afterwards proves to be in failing circumstances, 
ought to be subject to the closest scrutiny by the courts, and no claim 
by her upon his estate, unless sustained by abundant testimony, ought 
to be allowed; but in this case there is no question of the absolute good 
faith of this transaction. That she has parted with a valuable property 
right upon an express agreement that a spécifie security should be as- 
signed to her, and the neglect of the husband to make the formai as- 
signaient — a neglect for which she is not to be blamed, and which did 
not work to the préjudice of the creditors — ought not to operate to de- 
feat her title. 
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The trustée has brought to the attention of :he court the fact that 
since the bankruptcy Mrs. Grandy has bought the house and lot from 
the bank, and that she is now the owner of the same in fee simple, and 
her dower rights thereby extinguished. I cannot see that this has any 
bearing on the question. If there is a suspicion that she bought the 
property with money obtained from her husband, another question 
might arise ; but there is no snch suspicion, for it appears that she has 
raised the money for the purchase by mortgage on the property itself. 

It is therefore adjudged that Mrs. Grandy is entitled to the policies 
of insurance described, and the trustée is directed to turn the same 
over to her, with leave, however, if lie is so advised, to appeal from 
this order. 



THE MYRTLE TUNNEL. 
(District Court, D. South Carolina. July 3, 1906.)' 

1. Salvage — Contract to Deliver Stranded Vessel — Failube of Pebfobm- 

ANCK. 

A tug which was under a written contract to float and deliver a stranded 
schooner at a stated port, tlie contract otherwise to be void, but which 
failed to perform the contract, cannot recover compensation as salvage 
for services rendered in attempting its performance, as a resuit of which 
the schooner was subsequently floated by the wind and tide, and became 
a dereliot, and exposed to greater péril than when on the bank, until 
rescued by other vessels after her abandonnant by the tug. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Salvage, §30.] 

2. Salvage — Awaed of Compensation — Rule tn Case of Derelict. 

The ancient rule for the allowance of a moicty of the value saved in the 
salving of a derelict to the salvors, wlïile somewhat flexible, and subject 
to change in extraordinary cases, is a safe and salutary limit upon judi- 
cial discrétion, and not to be lightly disregarded. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Salvage, §§ 56, 
65. 

Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. 
A. 280.] 

8. Same — Facts Consideeed. 

A large schooner became stranded on Frying Pan Shoals off the North 
Carolina coast in Mnrch. A contract was niade with the owner of tugs 
to float the schooner and deliver her at a port, but the effort was unsuc- 
cessful. Ten days after the stranding, and after she had been aban- 
doned by the master and crew, she was moved off the shoal by a 
high wind, and one of the tugs attempted to tow her to port, but was 
unable and abamloned her. Her hull was under water and her masts and 
rudder gone. Subsequently a tug from Savannah went in search of 
and found her, about 100 miles from Charleston, which was the nearest 
port she could enter owing to her draft. After going to Charleston, and 
obtalning the assistance of two other tugs, she was again found, and the 
three tugs towed her to that port nearly 10 days after she had gone 
adrift. Meantime the insurer had sent out a tug, which niade a search 
for her, but not in the loeality where she could hâve been found. She 
was sold with her cargo for $24.000. The salvage service was performed 
with skill, and at considérable trouble and risk, owing to her condition. 
Ecld, that she was a derelict, and that the salvors were entitled for their 
services to one-half the proceeds of vessel and cargo after payment of the 
expeuses and costs. 
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In Admiralty. On libels for salvage. 

Thomas Evans, for the Blanche. 

Bryan & Bryan. for the Propeller Tow Boat Company. 

Mitchell & Smith, for the Protector. 

Miller & Whaley, for claimants. 

BRAWLEY, District Judge. The four-masted schooner Myrtle 
Tunnel, of about 1,400 tons burden, laden with cross-ties from the 
port of Brunswick, Ga., bound for Philadclphia, went ashore on 
Frying Pan Shoals, N. C, March 6, 1906. The steam tug Blanche, 
of Wilmington, went to her the next day, and offered assistance, but the 
same was refused by the master of the Tunnel until he could com- 
municate with his owners. A telegram was sent by the mate of the 
Tunnel to George A. Tunnel, managing owner, Philadelphia, who 
immediately went to Wilmington, N. C, arriving there March llth. 
W. A. Sanders, gênerai manager of the Wilmington, Southport & 
Little River Company, owner of the tugboats Blanche and Isabel, 
met Tunnel at the railroad station, and arranged to carry him to the 
wrecked schooner. On March 12 th. the contract in writing was made 
by Sanders, representing the company above named, and George A. 
Tunnel, whereby said company agreed to "float and deliver the 
schooner Myrtle Tunnel to Southport, N. C," the amount to be paid 
for such service to be decided by two practical men, one chosen by 
Tunnel and one by the tugboat company, and, if they did not agrée, 
they were to choose a third, whose décision must be final. 

Libels hâve been filed in behalf of the steam tug Blanche, of Wil- 
mington, and in behalf of the steam tugs McCauley and Paulsen, 
of Savannah, and the steam tug Protector, of Charleston, which by 
order of the court were Consolidated and heard together. 

First will be considered the claims of the Blanche. After the sign- 
ing of the contract referred to, which was made an exhibit to the 
libel, the Blanche went down to the schooner March 13th, carrying, 
in addition to her crew, about 17 men to assist in lightening the ves- 
sel. On their arrivai it was found that ail of the deck cargo of the 
Myrtle Tunnel had been jettisoned by the crew of the vessel, aided by 
the crew of the revenue cutter Seminole. The hands from the 
Blanche went to work, and jettisoned the cross-ties that were stowed 
between decks, and at high water on the afternoon of that day the 
Blanche, with a small tug, Isabel, owned by the same company, and 
the revenue cutter Seminole pulled on the schooner, but failed to 
move her off the shoal, and the Blanche and the Isabel returned to 
Southport. The revenue cutter Seminole took off the crew of the 
Myrtle Tunnel, her sails, ropes. and ail of the personal effects of the 
crew, and carried them to Southport. Nothing further was done 
by the Blanche or Isabel until the IGth, when it appears that a high 
wind moved the Myrtle Tunnel off the shoal. The Blanche took hold 
of her about 11 o'clock that night, and pulled on her until 6 o'clock 
the next morning, when, according to the testimony of her master, it 
was blowing a gale of wind. and the schooner was carrying him off 
shore, when he eut adrift from her. The weather reports of W r il- 
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mington show that the greatest velocity of the wind on March 16th 
was 15 miles, and the master of the Isabel testifies that there was no 
storm on the 16th, not more than a 20-mile breeze; that "it might not 
hâve been that much— might not hâve been over 15, or somewhere 
along there." The master of the Blanche testifies that he cruised 
around for the next day or two, looking for lier, but it also appears 
that the tug was engaged in lier ordinary avocation of towing ves- 
sels. The Blanche is about 94 feet long, but the witnesses did not 
know her horse power. She is allowed about 125 pounds steam. 
'"Salvage services," says the Suprême Court in the Elfrida, 172 U. S. 
192, 19 Sup. Ct. 148, 43 L. Ed. 413, "are either (1) voluntary, 
wherein the compensation is dépendent upon success; (2) rendered 
under a contract for a per diem or a per horam wage, payable at ail 
events; (3) under a contract for a compensation payable only in case 
of success." Under the written contract, libelants agreed to "float 
and deliver the schooner Myrtle Tunnel, now ashore on Frying Pan 
Shoals, to Southport, N. C." There is a supplemental stipulation that, 
if the schooner Myrtle Tunnel fails to float, this contract is null and 
void. That libelants failed to deliver the schooner at Southport in 
accordance with their contract is plain, and although courts of ad- 
miralty hâve a wide discrétion in the awarding of compensation for 
salvage services, yet when parties entirely free to do so hâve made 
a contract, they are bound by its terms, and the case does not difïer 
from that of any other contract wherein one party agrées to do some- 
thing, for the doing of which the other party agrées to pay something. 
In ail such contracts the party who is to pay is not compelled to do so 
until the thing to be done is performed. In Bondies v. Sherwood 
et al., 22 How. 214, 16 L. Ed. 238, it was held that when libelants by 
their own showing cannot recover under the contract, they cannot 
repudiate it, and libel the vessel for salvage. Hère the libelants, al- 
though setting forth the contract which they hâve admittedly not 
performed, claim for a salvage service that in lightening the cargo 
they enabled the vessel to float, and inasmuch as being afloat she was 
afterwards saved by others, their services should be rewarded. The 
first effect of the lightening of the cargo, the wind being in the quar- 
ter where it was, would hâve been to move the schooner higher upon 
the shoal. The Blanche and Isabel were evidently tugs of no great 
power, not equipped with kedges or heaving cables, or other appa- 
ratus suitable for wrecking purposes, and, assisted as they were by the 
revenue cutter Seminole, their efforts to get the vessel off the shoal 
were ineffectuai, and after pulling upon her for about an hour they 
left her, and returned to Southport. The vessel got off the shoal 
by reason of a change in the direction of the wind and of an increase 
in its velocity. After she was afloat, the Blanche took hold of her 
about 11 o'clock on the night of the 15th, and remained with her until 
the next morning, when she eut adrift, leaving the schooner without 
a crew, without sails, and without a rudder, to the mercy of the winds 
and waves. Thus adrift she was in greater danger than when on the 
shoal, a helpless derelict, at great risk of becoming a total loss, and 
a terror to ail seafarers. It is of the very essence of a salvage service 
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that it has contributed to the rescue of the property in péril at sea. 
Success is an essential ingrédient, and however meritorious the 
service, or benevolent the intentions, or arduous the labor, if it is not 
attended by bénéficiai results no reward can be given. Failure may 
be the resuit of conditions which may relieve the party from any 
moral blâme therefor, and it may well be that in order to save them- 
selves from being" carried out to sea the master and crew of the 
Blanche were justified in cutting adrift and abandoning the schooner; 
but abandonment of the enterprise, from whatever cause, forfeits 
every claim to salvage. Even if it should be held that libelants are not 
estopped by their contract, and that they did some service in the 
nature of salvage which entitled them to compensation, it would be 
difficult to find any principle upon which such claim can rest in a case 
like this ; for the salvors hère who picked up the vessel after she 
became derelict and brought her safely into port did not do so in co- 
opération with, or in furtherance of, the first undertaking. Theirs 
was an entirely new enterprise, undertaken after the first was en- 
tirely abandoned; for I must hold upon the proofs that the Blanche 
abandoned the Myrtle Tunnel because she was unable to handle her — 
she had not sufficient power. As will hereafter appear, the steam tug 
McCauley, of incomparably greater power, was unable alone success- 
fully to accomplish it. It was not the velocity of the wind, which 
according to the weather reports was 16 miles an hour, and according 
to the testimony of St. George, the master of the Isabel, "not more 
than a 20-mile breeze," but the deficiency in power, which led the 
Blanche to eut her adrift; but, whatever may hâve been the cause, the 
enterprise was abandoned sine animo revertendi. The cases are nu- 
merous and clear that the right to compensation as co-salvor or joint 
saïvor applies only where the efforts of the second salvors are in 
connection with, and continuation of, the efforts of the first salvors — 
where it is one and the same enterprise — and there is no such right 
where the first salvors hâve abandoned their efforts. The India, 1 
W. Rob. 409 ; The Henry Ewbank, Fed. Cas. No. 6,376. The libel 
of the Blanche must therefore be dismissed. 

. As already stated, the schooner was turned adrift on the morning 
of Mardi 17th. On the next day Capt. Avery, managing owner of the 
steam tug McCauley, of Savannah, having learned from passing 
steamers that there was a water-logged schooner in their path some- 
where south of Frying Pan Shoals, left Savannah in the teeth of a 
severe Northeast gale, going up the coast in search of the schooner. 
The weather continuing severe, he went into the port of Georgetown 
Monday afternoon, remaining there until the storm abated, going 
out about daylight Wednesday morning, March 21st, to continue his 
search, and sighted the schooner at 4:30 Wednesday afternoon, 
March 21st, about 30 miles southeast of Frying Pan Light. She had 
drifted outside of the path of passing vessels, and nearer to the Gulf 
Stream. None of the passing steamers had undertaken to assist 
her. She was at a point on the south Atlantic coast where there are 
long barren stretches of shore and few harbors. The only haven 
south of Hatteras possible for her, with lier 30 feet draft, was 
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Charleston, about 100 miles distant, at a season of the year when high 
winds prevail, invisible in the nighttime, and visible only at short 
range in the day, for her hull was submerged and ail her sails gone, 
apparently a helpless waif upon the océan, abandoned by her crew, 
and abandoned by those who had undertaken to save her at Wilming- 
ton, through the exhaustion of their resources. At the time she was 
found by Capt. Avery, the weather had become moderate, and he 
made fast to her, putting two of his men aboard, for although ail 
of the midships of the schooner were under water, the stern and bow 
were a fevv feet out. He pulled on her until the next day, making 
some headway towards Charleston. On Thursday the revenue cut- 
ter Seminole came up and offered assistance, but it appears that he did 
not hâve a hawser sufficiently long to render any effectuai aid, and as 
the weather at that time became threatening, and the schooner had 
been brought within the path of passing steamers, the master of the 
McCauley became despondent as to salving her, and, certain that he 
could not do so without assistance, which was not at hand, there was 
some talk of blowing her up; but as the Seminole had no explosives,' 
nothing was done, so he took his men from the schooner, and pro- 
ceeded towards Charleston to seek assistance. Meanwhile Capt. Igoe, 
master of the Protector, of Charleston, having received a message 
from the Seminole that the McCauley had found the schooner and 
needed assistance, after getting some extra men and an extra supply 
of coal, put to sea about 11 o'clock the night of Mardi 22d. Failing 
to find the schooner, the weather being very heavy and raining, and it 
being impossible in those conditions to make a successful search, he 
put back to Charleston, arriving there about noon of Mardi 24th, 
where he found the tug McCauley and the tug Paulsen, also of Savan- 
nah, belonging to the same owners, and after conférence and neces- 
sary préparations the three tugs put to sea about 2 o'clock on the 
morning of March 25th, and about noon of that day they found the 
Myrtle Tunnel, which had drifted considerably since she had been 
left by the McCauley. It was a problem of no little difficulty to handle 
this schooner, water-logged and rudderless as she was, and required 
a high degree of skill and seamanship. She was towed by the Pro- 
tector and the Paulsen stern foremost, the tug McCauley going astern 
and backing, and acting as a rudder, thus producing an equilibrium 
of forces, and was brought safely to this port. Not the least diffkult 
or dangerous part of the undertaking was the steering her safely 
through the narrow channel, drawing, as she did, 30 feet of water, 
the greatest draft that has ever crossed the bar, and putting her upon 
a shoal where she could safely lie. It is unnecessary to give at 
greater length the détails of thèse opérations. Much praise is due to 
Capt. Avery and his associâtes for the enterprise, skill, and seaman- 
ship displayed, and for the modest and straightforward way in which 
it has been related. The schooner has been sold by order of court 
and by consent of ail parties, and brought $18,000, and the cargo 
brought $6,000, and ail that remains is to award suitable salvage 
rémunération. 

Some question has been made as to whethcr the Myrtle Tunnel 
was a derelict. It appears in the testimony that the managing owner 
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notified the Insurance Company of North America, which company, 
it seems, had some interest in the schooner, and the tug North Amer- 
ica, belonging to a company controlled by the insurance company, 
was sent down to look for the wrecked schooner. It does not appear 
from the testimony that she was employed by the schooner Myrtie 
Tunnel for that purpose, and the master of the tug North America 
says that "it was stated in a letter that the vessel would be found 
somewhere between Hatteras and Frying Pan and Lookout." It 
appears from this testimony that on Mardi 23 d he was "54 miles 
east of Frying Pan Shoals lightship. It was then dark, commencing 
to rain and storm. I could not see anything, and went into Lookout 
Bight. The wind blew 40 to 50 miles an hour." While at Lookout 
Bight he heard that the McCauley had found the schooner, and re- 
turned to Philadelphia. As he made search for the vessel at no point 
further south than on a line east of Frying Pan lightship, and looked 
for her only at points north of that line, and as the Myrtie Tunnel 
had never been north of that point, the North America would never 
hâve found her. That the master and crew of the Myrtie Tunnel 
abandoned her, sine animo revertendi, is not disputed. That there 
was a spes recuperandi on the part of the owners is probably not con- 
tested. No vessel was ever lost at sea without some hope lingering 
in the mind of the owners that she may be recovered. It is perhaps 
not important to détermine whether or not the Myrtie Tunnel was 
technically a derelict. Mr. Justice Story defines a derelict as "a 
boat or vessel found deserted or abandoned on the seas, whether it 
arose from accident or necessity or voluntary dereliction." Another 
définition from high authority is this : "Derelicts are boats or other 
vessels forsaken or found on the seas without any person in them." 
Measured by this standard, the Myrtie Tunnel was a derelict. A 
temporary abandonment of a vessel for the purpose of providing more 
effectuai means of saving it does not constitute a derelict, and so it 
cannot be held that the abandonment of the ship by the master and 
crew while she was lying on the shoals of Frying Pan, and her 
owners had made a contract for saving her, constituted her a derelict ; 
but when those efforts failed, and she was turned adrift without a 
crew, without sails, and completely at the mercy of the winds and 
waves, she was to ail intents and purposes a derelict. 

In Rowe v. The Brig, Fed. Cas. No. 12,093, Judge Story says: 

"There is no dispute in respect to the facts of this case, and upon thèse 
facts it is clearly a case of derelict in the sensé of the maritime law. for to 
constitute a derelict in that law it is suffleient that the thing is found de- 
serted or abandoned upon the seas, whether it arose from accident or necessity 
or voluntary dereliction. Sir Walter Scott lias declared that a légal derelict 
is properly where there has been an abandonnient at sea by the master and 
crew without hope of recovery. The Aquila, 1 C. Rob. Adm. 37. With the 
view for which the words 'without hope of recovery' are introduced, viz., to 
distinguish a temporary absence from a permanent abandonment, it might 
perhaps hâve been more accurate to hâve said, an abandonment without an 
intention to return, since the spes recuperandi might exist: even though the 
abandonment were without such intention. Sir Leoline Jenkins has given a 
true définition in its most broad and accurate sensé, when he says : 'Derelicts 
are boats or other vessels forsaken or found ou the seas without any person 
in them.' " 
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In The L'aura, 14 Wall. 336, 20 L. Ed. 813, the Suprême Court, 
citing the English and American cases, says: 

"In the case of The Espérance, 1 Dod. 46, the claimants received a letter from 
; the master, who, with the crew, had left the vessel, advising them of the fact, 
and imrnediately sent proper persons to take charge of her and lier cargo, 
but before they arrived other salvors had taken the vessel, and flnally 
brought her in and libeled her. Sir Walter Scott said it was a clear case of 
derelict. There was first the chance of the party sent by the claimants not 
finding her ; and, secondly, that if found she would be a complète wreck." 

In the case of The John Gilpin, Olcott, 78, Fed. Cas. No. 7,345, 
Judge Betts, in considering a question of derelict somewhat analogous, 
said that: 

"She was apparently abandoned, and if her crew might hâve been absent 
to procure assistance from other vessels and more forée, their ability to re- 
turn to the wreck, or the chance of affording any aid after the lnpse of a 
few hours, tnust, in the then condition of things, bave been most dubious con- 
tingentes." 

; In The Coromandel, 1 Swab. 208, Dr. Lushington, in speaking of a 
case very similar to this, remarks : 

"It may be perfectly true that the master and thèse fifteen men, when they 
had got on board the Xoung Frederick, and were sailing avvay to Yarmouth, 
intended, if possible, to employ steamers to go and rescue the vessel, which 
was at no great distance. But is not that the case every day? A master and 
crew abandon a vessel l'or the safety of their lives. Ile does not coutemplate 
returning to use his own exertions, but the master hardly ever abandons a 
vessel on the coast without the intention, if be can obtnln assistance, to save 
his vessel. That does not take away from the légal character of derelict" 

In Rowe v. The Brig, above cited, Judge Story cites the rule as to 
the compensation most favored in derelict cases, and says that: 

"It was the ancient rule of the admiralty to give the salvors a moiety of 
the property saved. This is very distinctly articulated in the Black Book 
of the admiralty as a known and settled rule of division, and it continued in 
practice at least to the close of the reign of Charles the 2d, for there is an 
express decree In 16S3 recognizing its existence. The Aquila, 1 0. Rob. Adm. 
37. I incline to believe that it was originally borrowed from the civil law, by 
analogy to the case of treasure found in some public place, in which case, by 
a decree of the Emperor Adrian, one moiety was given to the flnder and one 
moiety to the public, which was precisely the mode of distribution in the ad- 
miralty where no owner appeared ; for then one moiety was, under the grant of 
the crown, considered a droit of the admiralty. * * » At the argument I in- 
timated an opinion that in cases of derelict the old rule ought still to be consid- 
ered as a subsisting but flexible rule. and that prima facie the salvors were 
entitled to a moiety, and that it was ineumbent upon the clalmant to establish 
that, under the spécial circumstances of the case, a différent measure ought 
to be applied; and the opinion was given with référence to the fact that a 
moiety still continues the favorite proportion of judicial tribunals, if we can 
trust to the accuracy of reports. Upon subséquent retlection, I feel not the 
slightest inclination to change that opinion, and, as a lirait upon judicial dis- 
crétion in ordinary cases, I think it a sale and salutary rule. When I say, 
however, that the rule is flexible, I do not rnean that it hends to every slight 
change of circumstance, but cases may oecur of such extraordinary péril and 
diiliculty, of such exalted virtue and enterprise, that a moiety eveu of a very 
valuable property might be too small a proportion." 

In the later case of The Henry Ewbank, Fed. Cas. No. 6,376, Judge 
Story says; 
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"The District Court allowed, as we bave seen, one moiety. The Insurance 
company hâve acquiesced in this allowance, and so hâve the owners, offlcers, 
and crew of the Hope. The amount is contestée! by the other parties appellant, 
who ask for an increase of salvage, asserting that it is not suffleient to com- 
pensate them for their labors, or in proportion to the merits of the salvage 
service. At the argument I intimated a strong inclination to change the 
amount of salvage, and upon the most mature reflection I adhère to that 
opinion. This is a clear case of derelict, for there was an abandonment of the 
property anirno non revertendi. In such cases the habit of courts of adrniralty 
has been to decree one moiety to the salvors, and by the old law no more 
than that was ever decreed. That rule, hovvever, has been somewhat relaxed in 
modem times, but still a moiety continues to be the favored, if not favorite, 
proportion allowed by courts of admiralty in ordinary cases. * * * It is not, 
however, an inflexible ruie, but it yields to extraordinary circumstances, 
greatly diminisliing or enhaneing the périls and gallantry and personal sacri- 
fices of the salvage service. But the court on ail occasions has great reluctance 
in deviating from a moiety, and expects a very strong case to be made out, 
in which, upon other principles, there would be a very great disproportion be- 
tween the services and the compensation, so great, indeed, as in a moral and 
légal view to constrain the court to deviate from it. And there is great wis- 
dom in thus adhering to the rule, for nothing can be more inconvénient in the 
administration of justice, and especially of International justice, ex œquo et 
bono, than to leave every .case open to the mère exercise of an unlimited dis- 
crétion. Certainty in this case, as in many other cases, is far moTe important 
than mère theoretical propriety. * * * Treated as a mère question of 
compensation for labor and services, measured by any common standard on 
land or at sea, the salvage of one moiety is far too high. But, treated as it 
should be, as a mixed question of public policy and private right, equally im- 
portant to ail commercial nations, and equally encouragea by ail, a moiety is 
no more than may justly be awarded." 

In Post v. Jones, 19 How. 161, 15 L. Ed. 618, the Suprême Court of 
the United States says: 

"The case before us is properly one of derelict. In such cases it has fre- 
quently been asserted as a gênerai rule that the compensation should not be 
more than one-half nor less than one-third of the property saved. But we 
agrée with Dr. Lushington (The Florence, 20 E. L. & C. R. 622), that the 
reward in derelict cases should be governed by the same principle as other 
salvage cases, viz., danger to property, value, risk of life, ski 11, labor, and the 
duration of the service, and that no valid reason can be assigned for fixing- 
a reward for salving derelict property at a moiety or any given proportion, 
and that the true principle is, adéquate reward according to the circumstances 
of the case." 

Since that opinion was delivered in 1856 there hâve been numerous 
cases in our courts. In The Agnes Manning (D. C.) 59 Fed. 481, 
the value of the property salved was $29,000. A moietv was awarded. 
In The Thêta (D. C.) 135 Fed. 129, decided in 1905, a steamship 
bound from Norfolk to Boston, of the value of about $275,000, 
picked up off the coast of Delaware a lumber laden schooner, which 
had been seriously injured in a collision, and abandoned by her crew, 
and towed her to the port of New York. The schooner's main deck 
was under water, and with strong winds the towing was slow and 
difficult, requiring two and one-half days and considérable expense. 
The schooner and cargo was of the value of about $10,000. One- 
half was allowed as salvage. 

The salvage services in this case were most meretorious ; they were 
rendered promptly, efficiently, and skillfully, and in removing this 
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dangerous wrecfc from the pathway of commerce the salvors hâve 
performed a great public service. Authority can be found for award- 
ing more than a moiety in extraordinary circumstances, where great 
danger lias been encountered and great heroism displayed, and 
where one-half of the amount saved is an inadéquate reward. While 
the services in this case were not unattended by certain périls, the 
danger was not so great nor the circumstances so extraordinary, nor 
is the amount to be awarded so small, as to justify a departure from 
the ancient rule, which is to award a moiety; for, as is admirably 
said by Mr. Justice Story in the case already cited: 

"There is great wisrtom in adhering to the rule, for nothing ean be rnore 
inconvénient in the administration of justice, and especially of international 
justice, ex aequo et bono, thari to leave every case open to the mère exercise 
of an unlimtted discrétion." 

Although the rule is somewhat flexible, and may be bent by extra- 
ordinary circumstances, it is a safe and salutary limit upon judicial dis- 
crétion, and not to be lightly disregarded. A court, moved by ad- 
miration for the skill and courage of salvors, and desiring to reward 
their services with a libéral hand, cannot in justice shut its eyes 
upon the rights of the claimants, who by unmerited and unremediable 
misfortune hâve already sufïered such heavy losses, and should not 
by its decree deprive them of the small remnant that the sea has 
spared. 

Let a decree be entered for the payment of the costs and expenses, 
and dividing the remainder between the claimants and the libelants — ■ 
one moiety to each. 

If necessary, a référence may be had to properly apportion the 
award among those entitled to salvage, and to fix the amount properly 
chargeable as expenses. 



HARTFORD PRINTING 00. v. HARTFORD DIRECTORY & PUBLISH- 

ING CO. 

(Circuit Court, D. Connecticut. July 3, 1906.) 

No. 1,193. 

1. Copyright — Infbingement — Use of Dibectory. 

The compiler and publisher of a directory, while he may not copy and 
reprint matter from a prior copyrighted directory as his own, may use the 
same for checking up his own canvass, independently made ; and where 
discrepancies are found, after an honest and personal investigation of the 
same, may publlsh the resuit as so verifled as his own. 

2. Same — Evidence of Infbingement — Copying of Ebeors. 

Where, on a comparison of a copyrighted directory and an alleged in- 
fringing publication, it appears that a large proportion of the errors in 
the former are also found in the latter, such évidence is sufficient to 
réfute the testimony of defendant's witnesses that the accuracy of ail 
items in its directory was personally verifled, and to show that direct 
copying had been done. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 76.] 

3. Same— Suit for Infbingement — Damages. 

Where the infringing parts of a directory are intermingled with other 
parts about which there is no évidence, and défendant makes no effort to 
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separate them, it must acconnt for ail profits made on tue entire sales, 
which is the only effective relief that can be granted when complainant's 
directory has been superseded by a later publication. 

In Equity. Suit for infringement of copyright. 

Ralph O. Wells, Esq., for complainant. 

Chas. E. Perkins, Esq., and Augustine Eonergan, Esq., for défend- 
ant. 

PLATT, District Judge. This case does not stir the conscience very 
much, and after analysis the reason for such a condition of things 
unfolds itself. Under the Constitution, the Congress may pass laws 
which will "tend to promote the useful arts and sciences." For that 
purpose the présent copyright law was enacted. The plaintiff in- 
vokes the law because he was the owner, proprietor, and compiler of 
a book. In so far as he may hâve used his brains to get up an ar- 
tistic book in the way of grouping, classifying, and setting forth the 
facts which it contains, there would be reason in his claim ; but in so 
far as he merely records accurately the names of résidents, with their 
occupations, and where to find them at home and in business, it is im- 
possible to discover wherein the useful arts and sciences are promoted. 
The labor involved therein is purely mechanical, and to protect the 
copyright affords a certain measure of monopoly in the right to make 
such a use of labor and money. Copyrights upon directories hâve, 
however, been cared for by the courts so many times that it would be 
presumptuous for me, without solicitation, to attempt a practical ex- 
pression of my own views. The complainant's lawful copyright is 
therefore assumed, and, sternly repressing such tendencies as thèse 
suggestions would lead us toward, it will be my purpose to décide the 
matter upon the case presented. 

Complainant issued and copyrighted its 1904 directory. Défendant 
came to Hartford, and made an independent canvass for a 1905 direc- 
tory, which it insists was thorough, and about which I will express no 
opinion, except as the facts throw light thereon. Undoubtedly a strong 
showing at a canvass was made. After completing a canvass of such 
a nature, it took up the complainant's 1904 directory, and, after com- 
paring the allegecl original canvass therewith, found something like 
10,000 discrepancies. Thereupon the défendant claims that it sent 
the canvassers over the ground again to find the reason for such différ- 
ences, and to make the needed corrections, and, after doing so, pub- 
lished its directory, The facts, as this opinion indicates, lead me 
otherwise. but if upon them I could find that the défendant, unaided by 
the copyrighted matter, made an original, thorough, bouse to house 
canvass, and then, after comparison with said matter, made a careful, 
thorough search to find the reason for the discrepancies which such 
comparison revealed, the case would go with the défendant, because 
it is believed that the law permits such a use of a copyrighted direc- 
tory. The complainant seriously insists that the law is not so, but the 
reasoning in support of the contention is not persuasive. 

Complainant admits that the défendant may compare its work 
with the copyright, and can check to see whether the canvass has been 
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thorough, but ïnsists that if it shall find that it has made mistakes they 
cannot be corrected, because to do so would be an indirect mode oi 
copying. Such a construction of the law would make the complain- 
ant's copyright a substantial monopoly, and by repeating annually 
the registration it could prevent everybody from using its directory 
for the purpose which is admitted to be lawful. Moffatt v. Gill, 8G 
L,aw Times Rep. 465, expresses the rule in directory cases which has 
been sanctioned by the Circuit Court of Appeals for the Second Circuit. 
It is true that it was obiter in both cases, but it is such a reasonable 
rule that I am bound to conclude that it will become the law of this 
circuit, if it has not formally become so already. The judge who wrote 
in Moffatt v. Gill plainly agreed with counsel that the cases relating 
to directories say that you cannot take another man's sheets and re- 
print them as your own, but you m'ay take his sheets with you, and 
ascertain by personal investigation whether they are correct, and if 
you find that they are you may publish the resuit as your own. In 
my opinion, the cases, both English and American, ail corne to this: 
You must not bodily transmit the results of another's labor from his 
sheets to your own ; but, having made an honest canvass, you may use 
his work for the purpose of checking and revising your own, if you 
will do so honestly, independently, and thoroughly, and, having done 
so, you may publish the final resuit. If you use another's copyrighted 
directory without thorough vérification, you are, to the extent that 
you fail to carefully verify, guilty of the pure, unadulterated labor-sav- 
ing device of copying. If you use it only for comparison, and then 
positively verify at the cost of your own exertion, you hâve not done 
wrong, because you hâve only used the copyrighted matter as a guide 
to the facts, which is the exact use to which the compiler has dedicated 
his book. 

Bearing this state of the law in mind, it behooves us to see how far 
the facts in this suit relieve the défendant from wrongdoing. Copied 
errors are, as many learned judges hâve said, one of the surest tests of 
copying. If we take from a published directory 1,000 cases in which 
names and addresses appear, and find that 990 of them are correct and 
10 incorrect, and then look up the same 1,000 cases in the alleged in- 
fringing book, and find the same 990 correct as in the copyright and the 
same 10 incorrect as in the copyright, the rule of coïncidences ought 
not to be invoked. There is only one way to account for such a num- 
ber of errors. One is convinced that the compiler of the alleged in- 
fringement must hâve copied, a greater or less amount, as the case may 
hâve been, of the original matter. If the errors in the copyright had 
been made purposely, it would be immaterial. In the suit at bar, when 
defendant's witnesses testify that their work in the start was original, 
that by comparing they found many discrepancies, and that after veri- 
fying they 0. K.'d the copied errors as well as the correct addresses, 
their entire testimony becomes tainted, and hardly worthy of serious 
considération. 

Defendant's "location of streets and avenues" is substantially a direct 
unverified copy from complainant's corresponding list. His list con- 
tains every name in complainant's list, but 59 of them represent catch 
names and nonexistent streets, which he could hâve discovered to be 
incorrect by simply glancing at his own map, which is confessedly 
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correct. Defendant's gênerai directory, upon its own admissions, con- 
tains such a large number of copied errors as to destroy the force 
of its contention that it really verified the discrepancies. Defendant's 
directory of résidents by streets, having been compiled from the gên- 
erai directory slips, is also not sustained by proof of real vérification. 
The défendant, after full hearing on affidavits, was enjoined, pendente 
iite, by Judge Coxe from continuing the publication of its business di- 
rectory, and no attempt has since been made to disprove infringement. 

The relief ought to apply to the entire publication, because the 
parts which are obviously copied are inextricably interwoven with the 
parts about which no positive proof of copying is presented, and the 
défendant has made no effort to separate the same. Probably, if it 
wished to do so, it could not. 

It is not important at this stage of the case to discuss how much 
the complainant was damaged by the unfair use of the copyright. The 
use was obviously unfair, and a court of equity could not administer 
impartial justice without endeavoring to right the wrong. 

As I approach the end, let me say that, for the reasons set down in 
the early part of this opinion, I do, in a certain way, sympathize with 
the défendant, even as I chide and punish. My notion of the complain- 
ant's rights under the copyright law does not, however, excuse the 
défendant for having indulged in what seems to me to hâve been a very 
perfunctory vérification and uncertain original canvass. It will be re- 
membered that défendant was not unwilling to be deprived of the 
services of such canvassers as returned a minimum of O. K.'d slips 
per diem. Rapidity in vérification and speed in publication seem to 
hâve been defendant's business watchwords. 

Défendant argues that the sale of its 1905 directory could not, in the 
nature of things, affect the sale of complainant's copyrighted 1904 di- 
rectory. This may be so, but such sales were nevertheless injurious 
to the complainant, because défendant availed itself of the labor ex- 
pended by complainant on the copyright, and has, by such unfair use, 
lessened its own labor, and since we cannot know how extensive the 
piracy was, it is only ordinarily fair that défendant should account 
to the complainant for any profits which it made. 

The complainant, of course, cannot recover, under paragraph 7 of 
its complaint, for the injury to its 1905 directory, which was in prépa- 
ration when the bill was filed, and I must treat those allégations as sur- 
plusage. 

Looking upon the copyright, as I am bound to do if I follow other 
judges learned in the law, the complainant's property rights in the 1904 
directory hâve been invaded by the defendant's acts. It is not per- 
ceived how défendant materially injured the sale of the 1904 directory, 
but it took advantage of complainant's work on the 1904 directory to 
compile its 1905 directory, and that device ought to be accounted for. 
The rights secured to trie complainant by its copyright lost ail sub- 
stantial value after défendant had invaded them for the advantage 
of its 1905 directory. New directories are produced annually, and, 
of course, as soon as a 1906 directory is on the market, no one cares 
for that of 1905. That being so, injunctive relief at this late day 
would be of no avail. 
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The parties now stand in the précise situation which confronts liti- 
gants in patent causes when the patent has been held valid on the 
merits and infringed, but happens to hâve expired during the hearing. 
In such cases it is settled that a decree may be entered for an ac- 
counting, with costs. 

Let that be done hère, and let a master be appointed to assess the 
profits resulting from the sales of its 1905 directories which the défend- 
ant shall be found to hâve made. 



IN RE HOOKS SMELTING CO. 
(District Court, E. D. Pemisylvania. Juiy 14, 1906.) 

No. 1,995. 
Bankkuptcy — Faiiaire to Obet Order to Tubn Ovee Money — Pending In- 

DICTMENT FOR EhBEZZLEHENT. 

A motion to commit the treasurer of a bankrupt corporation for con- 
tempt for failure to obey an order of the référée requiring him to turn 
over money to the trustée will not be considered where he is under bail 
to appear and answer to indictments in the state courts for the embezzle- 
ment of such money from the corporation until after such indictments are 
disposed of. 

In Bankruptcy. On certificate from référée. 
See 138 Fed. 954. 

Henry J. Scott, for trustée. 

William H. Peace, for William S. Tryon. 

HOIXAND, District Judge. In this case, William S. Tryon, treas- 
urer of the bankrupt, was directed by the référée on April 25, 1905, to 
pay over to the trustée the sum of $35,019.12 within five days there- 
after. Counsel has been delayed in every step taken in his behalf by 
reason of the fact that Tryon has paid no attention at ail to the order 
of the référée and proceedings in this court. He does not even permit 
his own counsel to know his whereabouts, and counsel for the trus- 
tée has been unable to serve notice upon him. He cannot be found 
for the purpose of examination before the référée at ail times, and his 
présence before the référée can be secured only through his counsel, 
and when he (Tryon) sees fit to attend. His défense has been technic- 
al, and he has at ail times shown a disposition to avoid meeting the 
issues in the case, and having them disposed of on their merits. He is 
now under indictment in the local courts for embezzlement of the 
funds which he is said now to hâve in his possession and control. He 
is under bail to appear there and answer those charges. Without inti- 
mating any opinion as to the sufficiency of the évidence to sustain the 
referee's finding, the Court is of opinion that no order in this case 
should be made until Tryon is tried on the indictment in the state court. 
When this has been done, the motion hère can be renewed. 

Motion to commit for contempt is refused, with right of petitioner 
to renew motion at proper time, when such order will be made as the 
circumstances may warrant. 
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GUARDIAN TRUST CO. v. KANSAS CITY SOUTHERN ET. CO. 

(Circuit Court of Appeals, Eighth Circuit May 31, 1906.) 

No. 2,329. 

1. Courts — Fédéral Courts — Equity Practice — Dépendent Suit Matntain- 

ABLE TO ENFORCE DeCREE AND PROTECT TlTLE THEREUNDER BY IN.TUNCTION. 

A fédéral court sitting in equity may by means of a dépendent suit and 
by the use of injunctions or vvrits of assistance enforce its decrees and 
protect titles made tbereunder agaïnst the re-litigation in state or other 
courts of issues it has determined and against the litigation of questions 
of which it has lawfully acquired and retained exclusive jurisdiction. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 799, 
801, 1355-1358. 

Enjoining proceedings in state courts, see note to Garner v. Second Nat. 
Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 575; 
Copeland v. Bruning, 63 C. C. A. 437.] 

2. Same — Dépendent Bill — Action in Personam Will Not Sustain. 

The pendency in a state or other court of an action in personam whfch 
Involves no issue of which the fédéral court has acquired exclusive juris- 
diction, no claim to, or lien upon spécifie property in the possession or 
under the dominion of a fédéral court of equity, présents no ground to 
Bustain a dépendent bill to stay the action. 

TEd. Note. — For cases in point, see vol. 13, Cent Dig. Courts, §§ 1355- 
1358, 1418-1430.] 

3. Mortgages— Foreclosure— Subject Mortgaged Property, Ob.tect Appli- 

cation op This Specific Property to Mortgage Debt— Personal Lia- 
bilities Other wise Immaterial. 

The subject of a suit to foreclose a mortgage ls the spécifie property 
mortgaged. Its object is the subjection of ail liens thereon to that of 
the mortgage and the application of the spécifie property to the payment 
of the mortgage debt. 

The Personal liabilities of the parties and of tbe purchaser at the 
sale in such a suit are immaterial save as they condition the accom- 
pli shment of this object. 

4. Same — Foreclosure — Action in Personam on Liability of Purchaser fob 

Mortgagob's Debt under Reorganization Scheme No Ground for Dépend- 
ent Bill ob Injunction where Not Litigated in Foreclosure Suit. 

An action against the purchaser at a foreclosure sale upon its alleged 
liability to pay a debt of the mortgagor founded on the exécution of a 
plan of reorganization under which the purchaser was organized and 
pursuant to which it bought the property, is not an invasion of the 
exclusive jurisdiction of the court which rendered the decree, usually 
reserved, to détermine the priority and superiority of other liens to the 
lien of the mortgage, nor an impeachmeut of the decree or of the title 
thereunder, in a case in which the question of the purehaser's liability 
for such a debt has not been litigated in the foreclosure suit 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

Harry S. Mecartney (Jules C. Rosenberger, on the brief), for appel- 
lant. 

S. W. Moore, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
146 F.— 22 
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SANBORN, Circuit Judge. This is an appeal from an order which 
prohibited the défendant below, the Guardian Trust Company, from 
prosecuting two actions at law which it had instituted in the Circuit 
Court of Jackson County in the state of Missouri against the com- 
plainant, the Kansas City Southern Railway Company, to recover a 
Personal judgment against the latter for about $500,000, which the 
Trust Company claimed that the Kansas City Suburban Belt Railroad 
Company originally owed it and the Southern Company had assumcd 
and agreed to pay. Thèse alleged facts are disclosed by the record : In 
1899 the Kansas City, Pittsburgh & Gulf Railroad Company owned or 
controlled a line of railroad from Port Arthur in the State of Texas to 
Belt Junction in Jackson County in the State of Missouri, and the Belt 
Company owned a line of railroad from that point into Kansas City, so 
that the two companies controlled a continuous line of railroad from 
Port Arthur into Kansas City. The railroads of both companies were 
incumbered by mortgages under which receivers were appointed and 
foreclosure sales were made by direction of the court below. After a 
foreclosure suit had been commenced against the Gulf Company and 
in Mardi, 1900, the Southern Company was incorporated to purchase 
the properties of the Gulf Company and the Belt Company, pursuant 
to a plan of reorganization, under which the stockholders of the Gulf 
Company received a shâre of stock in the Southern Company for $10 
and one share of stock of the Gulf Company and the stockholders of the 
Belt Company received a share of stock of the Southern Company for 
each share of stock of the Belt Company, while the unsecured creditors 
of the latter company received nothing. Under this plan the com- 
mittee of reorganization was authorized to agrée to pay and to pay 
such unsecured debts of the Belt Company as it selected. At the fore- 
closure sale of the property of the Gulf Company in Mardi, 1900, the 
committee caused that property to be purchased and conveyed to the 
Southern Company, which assumed the obligations of the committee. 
In September, 1900, four suits to foreclose mortgages upon the prop- 
erty of the Belt Company were commenced. Receivers were appointed, 
the suits were Consolidated, a decree of foreclosure was rendered on 
November 6, 1900, a sale of the mortgaged property was made there 
under on January 31, 1901, and was confirmed on January 2, 1902, to 
the Southern Company. By means of the sale of bonds of the latter 
company secured upon the property derived from the Gulf Company 
and from the Belt Company and by the sale of the stock of the Southern 
Company the committee of reorganization raised and expended a large 
amount of money and after paying ail their expenses turned over to the 
Southern Company an amount of money far in excess of the aggregate 
of the unsecured debts of the Belt Company. Each of the decrees of 
foreclosure contained the usual provisions that the purchaser should 
pay the costs of foreclosure, the receivers' liabilities and such claims 
as should be adjudged "prior in lien or superior in equity to the mort- 
gage foreclosed herein upon the property sold," that the preferential 
character of such claims might be litigated in that suit before the 
master and the court in a manner therein prescribed, and that for the 
purpose of enforcing the provisions of the decree the court retained 
jurisdiction. 
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The trust company und'er its former name, State Trust Company, 
commencée! a suit in the circuit court of Jackson county to obtain a 
decree that certain indebtedness of the Gulf Company to it was prior 
in lien and superior in equity to that of the mortgage foreclosed in the 
court below and that court properly enjoined its prosecution because 
the considération and adjudication of that question was expressly re- 
tained within its exclusive jurisdiction. State Trust Co. v. Kansas 
City, Pittsburgh & Gulf R. Co. (C. C.) 110 Fed. 10, 16. The trust com- 
pany was not originally a party to the foreclosure suits against the 
Belt Company, but upon a motion of the complainant and upon an 
amendment of its bill to the effect that it was important to hâve estab- 
lished by judicial decree the fact that the trust company was removed 
as a trustée under the mortgages sought to be foreclosed, it was 
made a party. Thereupon it answered and in its answer it set forth 
the indebtedness of the Belt Company to it, and the reorganization plan 
whereby the stockholders of the Belt Company became the stockholders 
of the Southern Company while the unsecured creditors were to receive 
nothing and the latter company was to become a purchaser of the 
mortgaged property, and alleged that the effect of this proceeding 
would be to deprive the unsecured creditors of the Belt Company of its 
property for the benefit of its stockholders by means of this collusive 
arrangement between the mortgagor and the mortgagee in violation 
of the rule announced in Railroad Co. v. Howard, 7 Wall. 392, 394, 
409, 415, 19 L. Ed. 117, and Louisville Trust Co. v. Louisville, etc., R. 
Co., 174 U. S. 674, 683, 19 Sup. Ct. 827, 43 L. Ed. 1130. The court 
below sustained exceptions to the portions of the answer which set 
forth thèse facts and this claim and thereupon the trust company pre- 
sented an amended and supplemental answer in the consolidated cause 
which set forth in more détail thèse alleged facts, reiterated this claim 
and prayed adéquate relief in that suit and it asked leave to file the an- 
swer. The court refused this request on condition that the complain- 
ant should, as it then did, make and file a written stipulation in the 
suit, which is embodied in the decree of foreclosure, in thèse words : 

"This decree is entered on tbe express condition to which the complainant 
has assented, that it shall be without préjudice to, and shall not bar the right 
of the Guardian Trust Company, or its receiver, to plead and insist in any 
litigation now pending or hereafter brought. that the Kansas City Southern 
Railway Company by virtue of the manner in which it was organized, or for 
any other reason, is legally or equitably liable for and bound to pay the 
unsecured debts of the Kansas City Suburban Belt Railroad Company, either 
in full or to pay them to the extent of the value of any property heretofore 
acquired by it from the Kansas City Suburban Belt Railroad Company, or 
that may be hereafter acquired by it from said company by virtue of thèse 
foreclosure proceedings, and without préjudice to the right of said Guardian 
Trust Company or its receiver, to plead and insist, in any pending litigation, 
or litigation hereafter brought, that the members of the reorganization com- 
mittee of the Kansas City, Pittsburgh & Gulf Railroad Company assumed to 
pay and are liable to pay the unsecured debts of the Kansas City Suburban 
Belt Railroad Company existing at the time the alleged reorganization was 
undertaken." 

It was in this state of the case that the trust company commenced 
the actions at law in the state court which form the subject of this suit 
and set forth in its pétitions three alleged grounds of action: (1) That 
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by the exécution of the scheme of reorganization and the purchase by 
the Southern Company of the property of the Belt Company a promise 
by the Southern Company to pay the debt of the Belt Company was 
conclusively implied by the law ; (2) that the committee of reorganiza- 
tion expressly agreed with the trust company to pay this debt and that 
the Southern Company subsequently assumed and promised to pay ail 
the obligations of the committee, including this one; and (3) that the 
exécution of the reorganization plan was in légal effect a consolidation 
of the Gulf Company and the Belt Company into the Southern Com- 
pany, so that the latter became liable to pay the debts of each of its 
constituent companies. Rev. St. Mo. 1899, § 1059. The Southern 
Company has filed a supplemental bill in the foreclosure suit against 
the Belt Company upon which it has secured an injunction against the 
prosecution of thèse actions at law on the ground that the court below 
has retained exclusive jurisdiction in the foreclosure suit of the adjudi- 
cation of such claims as are set forth in thè actions of the trust company 
in the state court and that their présentation to that court is an attack 
upon the regularity, validity and integrity of the foreclosure proceed- 
ings. Much has been said in argument regarding the légal sufficiency 
of the facts alleged in the pétitions in the actions at law to constitute 
causes of action against the Southern Company. This question, how- 
ever, is not hère for our considération, and the only issue presented for 
our détermination is the question whether or not the court below 
rightfully issued the injunction to restrain the prosecution of the ac- 
tions at law in the state court. 

A fédéral court of equity may by means of a dépendent suit and the 
use of injunctions or writs of assistance enforce its decrees and pro- 
tect the title conveyed thereunder against the re-litigation in state or 
other courts of issues that it has determined and against the litigation 
therein of questions of which it has lawfully acquired and retained ex- 
clusive jurisdiction. Julian v. Central Trust Co., 193 U. S. 93, 24 Sup. 
Ct. 399, 48 L. Ed. 629 ; Riverdale Mills v. Manufacturing Co., 198 U. 
S. 188, 195, 25 Sup. Ct. 629, 49 L. Ed. 1008 ; Campbell v. Golden Cycle 
Min. Co. (C. Ç. A.) 141 Fed. 610; Freeman v. Howe, 24 How. 450, 
460, 16 L- Ed. 749. But the pendency in a state or other court of an ac- 
tion in personam which involves no claim to or lien upon spécifie 
property in the possession or under the dominion of a fédéral court of 
equity and no issue of which it has acquired exclusive jurisdiction 
présents no ground for a dépendent bill td stay it. Stanton v. Embrey, 
93 U. S. 548, 554, 23 L. Ed. 983 ; Standley v. Roberts, 59 Fed. 836, 
844, 8 C. C. A. 305, 314; Barber Asphalt Pav. Co. v. Morris, 66 C. C. 
A. 55, 58, 132 Fed. 945, 948, 67 L. R. A. 761 ; Merritt v. Barge Co., 
79 Fed. 228, 233, 24 C. C. A. 530, 535 ; Green v. Underwood, 86 Fed. 
427, 429, 30 C. C. A. 162, 164; Hughes v. Green, 28 C. C. A. 
537, 539, 84 Fed. 833. 835 ; Hubinger v. Central Trust Co., 36 C. C. A. 
494, 496, 94 Fed. 788, 790; City of Ogden v. Weaver, 108 Fed. 564, 
568, 47 C. C. A. 485, 492 ; B. & O. Rv. Co. v. Wabash R. Co., 57 C. C. 
A. 322, 324, 119 Fed. 678, 680; Bail v. Tompkins (C. C.) 41 Fed. 
486, 490. 
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The subject of a suit to foreclose a mortgage is the spécifie property 
mortgaged. The object of such a suit is to enforce the lien of the mort- 
gage, to subject ail other liens thereto and to apply the spécifie prop- 
erty described in it to the payment of the debt it secures. While the 
proceeding is not strictly in rem, its subject and its object involve 
spécifie property only and the personal obligations of the parties are 
immaterial to it save as they condition the accomplishment of its pur- 
pose. It was for this reason that in the decree in the suit against the 
Belt Company by means of which the court applied the mortgaged 
property to the payment of the mortgage debts it required the pur- 
chaser to pay only the costs, the receivers' liabilities and such claims 
as should be adjudged "prior in lien and superior in equity to the lien 
of the mortgage," reserved jurisdiction to détermine the question 
of the superiority of such liens and made no provision or réservation 
whatever regarding the litigation or the payment of those claims which 
were not secured by any lien upon the mortgaged property. The 
actions at law are founded upon no lien and upon no claim of lien 
upon any of the property mortgaged and sold under the decree of the 
court below. They rest upon the single claim that the Southern Com- 
pany has both impliedly and expressly promised to pay the claims 
which they disclose to the trust company and the only relief wdiieh 
the latter seeks in them is a gênerai judgment that it may recover the 
amount of thèse claims from the Southern Company. How, then, can 
thèse actions in any way invade the exclusive jurisdiction, or im- 
peach the decree of the court below or the title of the Southern Com- 
pany thereunder? 

Counsel answers that they do so because the effect of the decree was 
that the purchaser should take the property free from ail demands 
against the mortgagor company except the obligation to pay the costs 
of the suit, the liabilities of the receivers and the preferential claims. 
But thèse were only parts of the purchase price which it was required 
to pay to the court for the property. The decree did not undertake to 
détermine, nor did it adjudicate the liabilities of the purchaser to other 
parties for other debts. Its effect was not to forever exempt the 
property in the hands of the purchaser from its other promises, debts 
and obligations, and the ground of the actions at law hère is, not the 
obligation of the mortgagor, but the promise of the Southern Com- 
pany to pay the former's debt. He says that it was a part of the con- 
tract between the court and the purchaser evidenced by the decree that 
the court should retain jurisdiction of the cause for the purpose of de- 
termining what claims or demands against the mortgagor should be 
paid by the Southern Company, that this reserved jurisdiction is ex- 
clusive of any other court and that thèse actions invade it. But the 
limit of the jurisdiction over this subject reserved by the decree was to 
détermine what claims were secured by liens upon the mortgaged prop- 
erty prior in time or superior in equity to the lien of the mortgage and 
the only claims the purchaser was required to pay were thèse preferen- 
tial claims, the costs and the receivers' debts. As the trust company 
claims in its actions no lien prior in right or superior in equity to that 
of the mortgage, but relies exclusively upon the personal obligation 
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of the Southern Company, its actions do not in any way impinge upon 
the exclusive jurisdiction of the court below. 

Counsel meets this reply with the argument that while the trust 
company asserts no spécifie lien, it will, when it obtains its judgments, 
levy upon the very property described in the decree and will in that 
way assert a lien for any unsecured debt of the mortgagor and make 
it superior to that of the mortgage, and he cites Tulian v. Central 
Trust Co., 193 U. S. 93, 113, 24 Sup. Ct. 399, 48 L. Ed. 629, to the 
proposition that this is an impeachment of the decree and of the title 
thereunder. But the levy enjoined in the Julian Case was based 
upon a judgment in an action against the mortgagor to which the 
purchaser was not a party, an action founded upon the debt of the 
mortgagor alone and not upon any independent promise or obliga- 
tion of the purchaser. The actions at law hère under considération 
are against the purchaser, and they rest upon its independent liability, 
not upon that of the mortgagor, and the lien of the levies under the 
judgments, if any should be rendered therein, will be neither prior 
in right nor superior in equity to the lien of the mortgage, but will be 
effective only because the debtor, the Southern Company, has ac- 
quired the title to the property and has thereby made it liable for its per- 
sonal obligations. When a judgment debtor takes title to property 
which he buys at a foreclosure sale or otherwise the judgment against 
him immediately settles upon it. When a debtor buys such property 
it becomes liable to be seized under any judgment that may be sub- 
sequently rendered against him. The liens, of such judgments, how- 
ever, are not effective because superior to that of the forclosed mort- 
gage, but because the lien of the mortgage was superior to 
them and the title thereunder vested in him who owed the debts evi- 
denced by the judgments. Such will be the effect and the reason 
for the effect of the judgments and levies in the actions at law in 
this case if such should be rendered or made. 

Counsel contends that the actions at law constitute an attack upon the 
regularity and integrity of the degree because the trust company 
asserts therein that under the principles announced in Railroad Co. 
v. Howard, 7 Wall. 392, 394, 409, 415, 19 L. Ed. 117, and Louisville 
Trust Co. v. Louisville, etc., R. Co., 174 U. S. 674, 683, 19 Sup. Ct. 
827, 43 L,. Ed. 1130, and under the law of the consolidation of corpo- 
rations, the exécution of the plan of reorganization and the purchase 
of the property by the Southern Company at the foreclosure sale 
charged it with a légal liability to pay the debts of the Belt Company. 
But the ascertainment and adjudication of the debts and obligations 
of the Southern Company to others than the court, the holders of 
the preferential claims, and the receivers for the purchase price of the 
property, were neither necessary to the détermination of the issues pre- 
sented in the foreclosure suit, nor were they actually litigated or de- 
cided therein. It seems that the court below had no jurisdiction to 
adjudicate them in that suit. United States Trust Co. v. Western 
Contract Co., 26 C. C. A. 472, 81 Fed. 454; Tod v. Kentucky Union 
Ry. Co., 52 Fed. 241, 3 C. C. A. 60, 18 U R. A. 305 ; State Trust Co. 
v. Kansas City, Pittsburgh & Gulf R. Co. (C. C.) 120 Fed. 398, 407. 
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On the other hand, the complainant stipulated and the court provided 
in its decree that the suit and the adjudication should not bar the 
right of the trust company to insist in any litigation then pending or 
thereafter brought that the Southern Company by virtue of the man- 
ner in which it was organized, or for any other reason, is legally or 
equitably bound to pay the unsecured debts of the Belt Company. 
The resuit is that the facts disclosed in this suit are insufficient to 
sustain a dépendent bill to enjoin the prosecution of the Trust com- 
pany's actions at law. Our conclusion is that the order for a tempo- 
rary injunction herein was improvidently granted because an action 
for a personal judgment against the purchaser at a foreclosure sale 
upon its alleged liability to pay a debt of the mortgagor founded on 
the exécution of a plan of reorganization under which the purchaser 
was incorporated and under which it bought the property is not an 
invasion of the exclusive jurisdiction of the court which rendered the 
decree, usually reserved, to détermine the priority and superiority 
of other liens tô the lien of the mortgage nor an impeachment of the 
decree or of the title thereunder in a case in which the question of the 
purchaser's liability has not been litigated in the foreclosure suit, and 
because the stipulation of the complainant and the decree in the fore- 
closure suit, which conditioned the rights of the purchaser hère, ex- 
pressly provide that the foreclosure suit and the adjudication therein 
shall be no bar to such an action. 

The order for the injunction must be reversed, and it is so ordered. 



TOY TONG et al. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. June 18, 1906.) • 

No. 30. 

1. Aliens — Chinese — Exclusion— Proceedings — Jurisdiction — Statutes. 

Chinese Exclusion Act Mardi 3, 1901, c. 845, § 3, 31 Stat. 10!)3 |U. S. 
Conip. St. 1901, p. 1328], déclares that no warrant of arrest for violation 
of the Chinese exclusion laws shall be issued by United States commis- 
sioners except on the sworn complaint of a United States district attorney, 
assistant United States district attorney, collector, deputy collecter, or 
inspecter of customs, immigration inspecter, United States marshal or 
deputy, or a Chinese inspecter, unless the issuance of the warrant shall 
be first approved or requested in writing by the United States district 
attorney of the district in which it is issued. Held, that the oflicial 
titles used in describing the persons entitled to make the complaint wera 
mère descriptio personse, and hence, where a complaint was made by a 
Chinese inspecter, it was immaterial that it was filed with a United 
States conmiissioner outside the inspectons officiai district. 

[Ed. Notes. — Citizenship of Chinese, see note to Gee Fook Sing v. 
United States, 1 C. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

2. Same. 

Since no formai complaint or pleadings are required in Chinese déporta- 
tion proceedings, where certain Chinese persons proceeded against were 
before the conmiissioner and bel'ore the District Court on appeal, ob- 
jections to the validity of the process of arrest were not available to oust 
the court of jurisdiction. 
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3. Same — Nature of Proceedings — Review. 

Proceedings to enforee the Ohinese exclusion acts, belng administrative, 
rather than judieial, the décision of a Chinese inspector refuslng permis- 
sion to a Ohinese person to land is not reviewable by the courts. 

4. Same— Btjrden op Pboof. 

Where a Chinese person is brought before a United States commis- 
sioner or judge charged with being in the country illegally, the burden 
is on him to establish his right to remain, and unless he sustains the same 
his déportation follows by the terms of the statute. 

5. Jury — Trial by Jury — Chinese Déportation Proceedings. 

Proceedings for the déportation of Chinese persons are not "causes," 
within Rev. St. § 566 [U. S. Comp. St. 1901, p. 461], declaring that the 
trial of issues of fact in the United States District Courts in ail causes 
except cases in equity and cases of admiralty and maritime jurisdiction, 
etc., shall be by jury. 

6. Axiens — Chinese Déportation Proceedings — Objection — Right to Urge — 

Ruijss — Invalidity. 

AVliere, in proceedings for the déportation of certain Chinese persons, 
none of them were alleged to hâve ever had any certificate entitling them 
to remain in the United States, or that any such certiflcates had been 
taken from them, pursuant to Chinese Régulation Rule 23, the inva- 
lidity of such rule was immaterial. 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Max J. Kohler, for appellants. 
John B. Vreeland, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the judgments and 
orders of the United States District Court for the District of New 
Jersey, affirming orders made by United States Commissioner Russ, 
of Hoboken, for the déportation to China of the four appellants. 
Though one complaint originally included ail the défendants, the 
government conceded before the commissioner that they were entitled, 
on their demand, to separate trials, and the cases were tried sepa- 
rately, though much évidence common to ail the cases was stipulated 
into the several records. In the District Court évidence common to ail 
four cases was also taken on behalf of the government, though separate 
orders of déportation were entered, but for convenience on this appeal, 
the cases were thereafter Consolidated on consent, as in the case of U. 
S. v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 544. 

The cases were brought under section 12 of the Act of July 5, 1884 
(chapter 220, 23 Stat. 117, 1 Supp. Rev. St. pp. 460, 461 [U. S. Comp, 
St. 1901, p. 1310]), as in the case of U. S. v. Lee Yen Tai, 185 U. S. 
213, 22 Sup. Ct. 629, 46 L. Ed. 878 ; but section 13 of the act of Septem- 
ber 13, 1888 (chapter 1015, 25 Stat. 479, 2 Supp. Rev. St. p. 144 [U. 
S. Comp. St. 1901, p. 1317]) is also relied upon by the government, as 
conferring jurisdiction on the United States Commissioner. The com- 
plaint verified by Inspector Sisson on April 20, 1904, charges an unlaw- 
ful entry into the United States by défendants without "certiflcates en- 
titling them to admission into the United States, as required by the Chi- 
nese exclusion acts and by law." The évidence adduced by the govern- 
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ment tended to show that thèse défendants were in a railroad traîn in 
Canada, on April 15, 1904, with tickets reading "from Hamilton to 
Wind Mill Point." They changed cars, according to this witness, at 
Caledonia, about 50 miles from the Niagara frontier, and the Chinese 
inspectors at Bufïalo were duly warned to "head them off." On April 
20, 1904, six men, claimed by the government to be the same, were ar- 
rested at Hoboken by Inspector Sisson, four of them being thèse ap- 
pellants. Défendants ofïered no évidence before either the Commis- 
sioner or the District Court, other than what was brought out on cross- 
examination of the government witnesses and matters noticed judicial- 
ly by the court at their request. From the order of déportation made 
by the commissioner in each case, appeal was taken to the District 
Court for the District of New Jersey, where the said orders of the 
commissioner were affirmed and orders issued by the District Court, 
directing the déportation of the respondents. With thèse orders of dé- 
portation, the following mémorandum was filed by the lcarned judge 
of the District Court: 

"On .Tune 28, 1004. United States Commissioner Edward Russ made an 
order adjudging Toy Tong to be a Chinese person and to be unlawfully with- 
in the United States, and not lawfully entitled to be and remain in the 
United States, and ordoring h un to be removed from the United States to 
China at the cost of the United States. Similar orders were made in the 
cases of the other three respondents. Appeals from thèse orders are now 
pending before this court. Xnmerous objections to the proceedings hâve 
been made by the couusel for the respondents, several of whieh were dis- 
posed of in mémorandum opinions filed on September 17, 1004, and Oetober 
31, 1904. The appeals hâve now been heard by this court upon the proofs 
taken before Commissioner Iiuss and additional proofs taken in this court. 
Neither before Commissioner Kuss nor in this court bas any of the respond- 
ents offered himself as a witness. On the authority of the late case of 
United States v. Hung Chang, decided by the Circuit Court of Appeals of 
the Sixth Circuit (134 Fed. 19, 67 C. C. A. 03) as well as of the other cases 
construing the law concerning the déportation of Chinese persons, and on 
the évidence taken in this case, I think the flndings and orders of the com- 
missioner should be affirmed, and that orders should be made in this court 
directing the déportation of the respondents. 

"[Sgd] W. M. Lanning, Judge." 

The provisions of the United States Chinese exclusion acts, brought 
under considération, are the following: 

Section 13 of the act of Julv 5, 1884 (23 Stat. 117, c. 220 [U. S. 
Comp. St. 1901, p. 1310]) : 

"Sec. 12. That no Chinese person shall be permitted to enter the United 
States by land without produeing to the proper oirieer of customs the certifieate 
in this act required of Chinese persons seeking to land from a vessel. And 
any Chinese person found unlawfully within the United States shall be caused 
to be removed therefrom to the couutry from whence he came, and at the 
cost of the United States, after being brought before some justice, judge, or 
commissioner of a court of the United States and found to be one not law- 
fully entitled to be or to remain in the United States ; and in ail such cases 
the person who brought or aided in bringing such person to the United 
States shall be liable to the government of the United States for ail necessary 
expenses incurred in such investigation and removal ; and ail ponce oificers 
of the several states and territories of the United States are hereby invest- 
ed with the sa.in<> authority as a mnrsM.-'l or l'nited States marshal in référ- 
ence to carrying out the provisions of this act or the act of whieh this is 



346 146 FEDERAL REPORTER. 

amendatory, as a marshal or deputy marshal of the United States, and shall 
be entitled to like compensation to be audited and paid by the same offlcers." 

Section 13 of the act of September 13, 1888 : 

"Sec. 13. That any Chinese person or person of Cliinese descent found un- 
lawfully in the United States or its territories may be arrested upon a war- 
rant issued upon a compilant, under oath, filed by any party on behalf of 
the United States, by any justice, judge, or commissioner of any United 
States court, returnable before any justice, judge, or commissioner of a 
United States court, or before any United States court, and when convicted 
upon a hearing and found and adjudged to be one not lawfully entitled to 
be or remain in the United States, sucb person shall be removed from the 
United States to the country whence he came. But any such Ohinese person 
convicted before a commissioner of a United States court may, within ten 
days from such conviction, appeal to the judge of the district court for the 
district." 

Section 3 of the act of March 3, 1901 (31 Stat. 1093, c. 845 [U. 
S. Comp. St. 1901, p. 1328]): 

"Sec. 3. That no warrant of arrest for violations of the Chinese exclusion 
laws shall be issued by United States commissioners excepting upon the 
sworn complaint of a United States district attorney, assistant United States 
district attorney, collecter, deputy collector, or inspecter of customs, immigration 
inspecter, United States marshal, or deputy United States marshal, or Chinese 
inspeetor, unless the issuing of such warrant of arrest shall iirst be approved 
or requested in writing by the United States district attorney of the district 
in which issued." 

The first point made by appellants' counsel, is that "appellants should 
ail be discharged for want of jurisdiction, because thèse causes were in- 
stituted by New York officers having no authority in New Jersey." 
The admitted facts are, that the complaint was sworn to before a 
United States Commissioner, at Hoboken, N. J., by Chinese Inspeetor 
Sisson, who is a résident in New York City, and is a deputy of F. W. 
Berkshire, whose officiai station and jurisdiction is stated by authority 
of the Commissioner of Commerce and Labor to be the state of New 
York. The contention is made that, inasmuch as section 3 of the act 
of March 3, 1901, provides that no arrests for violation of the Chinese 
exclusion laws shall be made, excepting upon the sworn complaint of 
certain designated officiais, the warrant issued on the complaint of 
Chinese Inspeetor Sisson was void, for the reason that he was not 
authorized to act as such inspeetor outside of the state of New York. 
The same objection, of course, could be made had the complaint been 
sworn to by any of the officiais named who were appointed such for a 
given territory or district, other than that in which the complaint was 
made. 

The objection, however, is without merit, for the reason that the 
statute, in enumerating those who may make complaint, uses the offi- 
ciai title as descriptio personse. The act of making a sworn complaint 
can ordinarily be performed by any person, and the officiai character of 
the affiant adds nothing per se to its force and effect. Such a com- 
plaint, in the ordinary administration of criminal law, furnishes the 
ground for officiai action, but the affiant is not performing an offi- 
ciai act. Section 3 of the act of March 3, 1901, takes away the author- 
ity theretofore resting in the commissioner, to issue a warrant of arrest 
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upon tlie sworn complaint of any one who chooses to make it, and limits 
it to complaints made by certain persons holding office under the 
United States. A complaint made by a United States district attor- 
ney for the Southern District of New York, before a commissioner in 
the state of New Jersey, is still a complaint made by a United States 
district attorney. Such an act is not officiai, except that, holding such 
office, the commissioner is authorized to receive his sworn complaint in 
the premises. He has nothing to do, on account of such action, with 
the prosecution of the case, any more than would the private citizen 
who made such complaint before the passage of the act referred to. 
A fortiori this applies to the complaint made by a Chinese inspector, 
whose duties are in a measure undefined and may be extended over 
any territory whatever in the discrétion of his officiai superior. The 
complaint made by Sisson, in Hoboken, was a complaint made by a 
Chinese inspector, and was therefore made by a person designated in 
section 3 of the act referred to. 

But the sufficient answer to appellants' point is, that the défendants 
were before the commissioner and before the court, and objections to 
the validity of the process of arrest were not available to oust the 
jurisdiction. "No formai complaint or pleadings are required, and the 
want of them does not affect the authority of the judge, or the validity 
of the statute." 

The second point made by counsel for appellants is, that the District 
Court erroneously denied appellants' demand for a jury trial. It is not 
claimed that the right to a jury trial is constitutional, but that it is 
conferred by a statute. Référence is made to the following section of 
the United States Revised Statutes: 

"Sec. 566. Tlie trial of issues of tact in the district courts, in ai! causes ex- 
cept cases in equity and cases of admiralty and maritime jurisdiction, and 
except as otherwise provided in proceeding in bankruptcy, shall be by jury." 
[U. S. Comp. St 1901, p. 461.] 

The contention is that, inasmuch as it has been decided that thèse 
appeals under section 13 of the act of September 13, 1888 (chapter 
1015, 25 Stat. 479 [U. S. Comp. St. 1901, p. 1317]), are in the District 
Court, and not before the district judge individually (U. S. Petitioners, 
194 U. S. 194, 24 Sup. Ct. 629, 48 L. Ed. 931), and are properly 
to be heard de novo in that court; they come within the purview of 
section 566 of the Revised Statutes, above quoted. 

The trouble with the appellants' conclusion, founded upon thèse 
premises, is that thèse appeals are not "causes," in the proper sensé 
of that word, as used in section 566 of the Revised Statutes. 

The proceedings to enforce the Chinese exclusion act are administra- 
tive rather than judicial. With certain spécifie exceptions, no Chinese 
person is allowed to land in the United States, and the décision of an 
inspector refusing permission to a Chinese person to land, is not re- 
viewable in the courts. Nishimura Ekiu v. U. S., 142 U. S. 651, 12 
Sup. Ct. 336, 35 L. Ed. 1146. Under the provisions of thèse acts, no 
Chinese person is allowed to remain within the United States, unless he 
can show a certificate from the proper officer of the port at which he 
landed, that he has lawfully entered the United States. Chinese per- 
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sons found unlawfully in the United States are to be deported, and any 
person without, or unable to produce, the certificate above mentioned, 
is deemed to be unlawfully in the country and must be deported. When 
brought before a commissioner or judge, the burden to establish his 
right to remain in the country is upon him, and unless it is so shown, 
his déportation follows, by virtue of the statute in that behalf. This 
ascertainment of the right of the person arrested to remain in the 
country, by the commissioner or District Court, does not constitute a 
criminal prosecution or a suit at common law, to which the consti- 
tutional right of trial by jury attaches. 

Fong Yue Ting v. U. S., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 
905, reviews certain habeas corpus proceedings in the Circuit Court 
of the United States for the Southern District of New York. In one 
of thèse cases, the petitioner represented that he had been arrested by 
a United States marshal as being a Chinese laborer, found within the 
jurisdiction of the United States without a certificate of résidence, that 
he was taken by said marshal before the district judge of the United 
States, and that "the said United States judge, without any hearing 
of any kind thereupon ordered that your petitioner be remanded to the 
custody of the marshal * * * and deported forthwith from the 
United States, as is provided in said act of May 5, 1892," and that he 
was detained by virtue of the marshal's claim of authority and the 
judge's order. 

Section 6 of the act of May 5, 1892 (chapter 60, 27 Stat. 25 [U. S. 
Comp. St. 1901, p. 1320]), hère referred to, provided that ail Chinese 
laborers within the United States at the time of the passage of the act 
entitled to remain therein, shall, within one year, apply to the collector 
of internai revenue of their respective districts, for a certificate of rési- 
dence, and that any Chinese laborer within the limits of the United 
States who, after one year from the passage hereof, shall be found 
within the jurisdiction of the United States without such certificate of 
résidence, shall be deemed and adjudged to be unlawfully within the 
United States, and may be arrested by certain officiais, including a 
United States marshal or his deputies, and taken before a United 
States judge, "whose duty it shall be to order that he be deported from 
the United States as hereinbefore provided, unless he shall establish 
clearly to the satisfaction of said judge, that, by reason of accident, 
sickness or other unavoidable cause, he lias been unable to procure his 
certificate, and to the satisfaction of the court, by at least one crédi- 
ble white witness, that he was a résident of the United States at the 
time of the passage of this act." 

In delivering the opinion of the Suprême Court, Mr. Justice Gray 
uses this language : 

"The proceeding before a United States judge, as provided for in section 
6 of the act of 1892, is in no proper sensé a trial and sentence for a crime 
or offense. It is simply the ascertainment, by appropriate and lawful means. 
of the fact whether tbe conditions exist upon which Congress lias enacted 
that an alien of this elass may remnin within the country. The order of dé- 
portation is not a punishment for crime. It is not a banishment, in the sensé 
in which that word is often applied to the expulsion of a citizen from his 
country by way of punishment. It is but a niethod of enforcing the re- 
turn to his own country of an alieii who bas not complied with the condi- 
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tîons upon the performance of which the government of the nation, acting 
within its constitutional authority and through the proper departments, 
has déterminée! that his continuing to réside hère shall dépend. He has 
not, therefore, been deprlved of lire, liberty or property, without due process 
of iaw ; and the provisions of the Constitution seeuring the right of trial 
by jury, and prohibiting unrensonable searehes and seizures, and cruel and 
unusual punishments, hâve no application." 

We think this characterization by the Suprême Court, of the pro- 
ceeding provided for in section 6 of the act of 1892, is applicable in a 
gênerai way to the proceedings referred to in section 12 of the act of 
1884 and section 13 of the act of 1888, with which we are hère con- 
cerned. In the exercise of the sovereign right to détermine what 
classes of aliens shall be prohibited from entering the United States, or 
from remaining therein, Congress has been compelled, in order to make 
such prohibition effective, to resort to drastic measures, and has relied 
upon administrative ofncers to exécute its will, and has provided for 
trie ascertainment by summary proceedings, of the facts, with référence 
to which its will is to be carried into exécution. Such alien cannot 
be heard to complain that the proceedings connected with his exclu- 
sion or déportation are summary in their character, and that the re- 
view upon appeal in the District Court of the action of the commission- 
er, is not held to be such a cause as entitles him to a trial by jury. The 
hearing before the district judge is de novo, in the sensé that testimony 
is taken before such judge de novo, there being no provision that the 
matter should be heard upon the testimony taken before the commis- 
sioner. It is still an appeal from the commissioner, and partakes of 
the character of the proceeding before that officiai. If the consti- 
tutional provision of trial by jury cannot be invoked in this case, on 
the ground that it is not a criminal prosecution or a suit at common 
law, it would seem clear that such right cannot be invoked on the 
ground that it is a "cause" in the District Court, within the meaning 
of section 566 of the Revised Statutes, since, not being a suit at com- 
mon law, it can only be such a "cause" by being a criminal prose- 
cution. 

The case of In re Chow Goo Pooi (C. C.) 25 Fed. 77, was a habeas 
corpus case, heard by the Circuit Court for the District of California 
before three judges. The petitioner had been arrested under the pro- 
visions of the twelfth section of the act of Mav 6, 1882 (chapter 126, 22 
Stat. 61 [U. S. Comp. St. 1901, p. 13101), which was afterwards 
amended and made to read as in the twelfth section of the act of July 
5, 1884. The twelfth section of the original act provided that any 
Chinese person found unlawfully within the United States shall be 
caused to be removed therefrom to the country from whence he came, 
and at the cost of the United States, after being brought before some 
justice, judge, or commissioner of a court of the United States, and 
found to be one not lawfully entitled to be or remain in the Unitdd 
States. 

To the objection of the petitioner, that he had not been accorded a 
trial by jury, the Circuit Court said : 

"We are also of opinion that the persan thus brought before the magis- 
trate has no right to a trial by jury. He is not brought before him as a 
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criminal. No punishment as such is ihflicted upon him. The conséquence 
of his being nnlawfully hère is that he will be sent back to the country from 
whenee he came. The power conferred and exercised is essentially a police 
power." 

It is not without significance that, neither in this case nor in the case 
in the Suprême Court, just quoted from, is the requirement of section 
560 referred to. 

The next point of appellants meriting attention, is that "the District 
Court erred in applying section 6 of the act of July 5, 1884 (chapter 
220, 23 Stat. 116 [U. S. Comp. St. 1901, p. 1307]), against défendants, 
notwithstanding the fact that under illégal régulations, carried into 
practice by the government, Chinese arriving in the United States 
are unlawfully deprived of their certificates under an illégal régula- 
tion (rule 23 of the Chinese régulations of 1903) requiring the admin- 
istrative officiais to impound them." The section referred to provides 
that the certificate given to a Chinese person at the port at which he 
is allowed to land should be afterwards produced to the proper author- 
ities of the United States, whenever lawfully demanded, and shall be 
the sole évidence permissible on the part of the person so producing 
the same, to establish a right of entry into the United States. Rule 23 
of the régulations promulgated by the Commissioner General of Im- 
migration, with the approval of the Secretary of Commerce and 
Labor, in 1903, reads as follows: 

"Rule 23. AU certificates, or other évidence, offered by Ohinese persons to 
establish their right of admission to the United States, other than laborers' 
registration certificates, shall be retained by the officers in charge of the 
administration of the Ohinese exclusion laws at ports of entry ; the im- 
munity from an-est of the Chinese persons admitted thereon resting upon 
their exclusive occupation in the pursuits for which their certificates, or 
other évidence, daim that they respectively seek admission to the United 
States." 

This rule was in force at the date of the alleged entry in April, 1904, 
although it was afterwards amended in May, 1905, by the Secretary of 
Commerce and Labor, by excepting the certificates provided for in Sec- 
tion 6 of the Act of July 5, 1884. Undoubtedly the promulgation of 
such a rule was inconsistent with the provisions in regard to certif- 
icates contained in the acts of Congress, and contravened the rights 
conferred upon Chinese in respect to such certificates, and the rule 
could not be legally enforced. No hardship is made to appear, how- 
ever, in thèse cases from the enforcement of this rule in the cases 
before us. None of the appellants lias alleged that he was in posses- 
sion of such a certificate, or that such a certificate was taken from 
him, pursuant to the requirement of this rule, nor is there any évidence 
adduced to that effect. The criticism of the rule, however just under 
other circumstances, lias no relevancy in the présent case. 

The other points raised by the so-called assignments of error are 
without merit, and need not be discussed. We find no warrant, there- 
fore, for the interférence of this court in the judgments, orders and dé- 
cisions of the United States District Court for the District of New 
Jersey in the said causes, and the same are affirmed. 



MOSS NAI. BANK V. AREND. 351 

MOSS NAT. BANK OF SANDUSKY et al. v. AREND. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1906.) 

No. 1,516. 

Barkbuptcy — Act OF Banketjptcy — Appointment of Receiveb — Subviving 
Pabtkek. 

Rev. St. Ohio 1906, § 3] 67, déclares that, when a partner dies, the sur- 
viving partner or partners shall make application to the probate court 
and hâve an inventory and appraisement of the assets of the partner- 
ship and a scbedule of its délits and liahilities made, which shall be flled 
in the probate court. Section 3107 déclares that, if the sur- 
viving partner neglects to hâve such appraisement made, the ad- 
ministrator or exécuter must do so, and section 3109 authorizes tlie sur- 
viving partner to take the interest of the deceased partner at the ap- 
praised value, and, if he does not within 30 days f rom the filing of the in- 
ventory and appraisement, the exécuter or administrator shall apply to a 
court of compétent jurisdiction for a receiver of the partnership to wind 
up its affairs and dispose of its assets. Ileld, that where, on the death 
of a member of an insolvent firm, the surviving partner applied for an ap- 
praisement, and after it was made elected not to take the deceased 
partner's interest, whereupon the administrator applied for the appoint- 
aient of a receiver, the fact that such surviving partner joined in the ad- 
ministrator's application did not constitute an act of bankruptcy on his 
part. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

H. L. Peeke, for appellants. 
George C. Beis, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from the order and 
judgment of the court below sustaining exceptions to the report of the 
spécial master and refusing to adjudge the appellee a bankrupt. The 
facts found by the master are as follows: 

"(1) For a number of years before August 1, 1903, Charles H. Arend, Aug- 
■ust H. Arend, and William 6. Arend, had been conducting a hardware busi- 
ness at Sandusky, Ohio, as a partnership under the firm name of Arend Bros. 
On said August 1, 1903, August H. Arend died, and thereafter the business of 
said Arend Brothers was continued by Charles H. Arend and William G. 
Arend until August 18, 1904, at wbich time said Charles H. Arend died, leav- 
ing William G. Arend the sole survivor of said partnership. Thereafter said 
William G. Arend, as such surviving partner, made application under and pur- 
suant to the laws of Ohio to hâve appraisers appointed to make an inventory 
of the assets and liabilities of said firm of Arend Bros., and appraisers were 
appointed, who made a report shovving the assets of said firm to be $9,329.75, 
the liabilities $29,399.95. On September 29, 1904, Arthur C. Arend, adminis- 
trator of the estate of said Charles H. Arend, deceased, made applica- 
tion to the probate court of Erie county, Ohio, for a receiver to wind up said 
partnership and dispose of the assets thereof. On the same day said William 
G. Arend filed in the probate court a paper writing in which he waived the 
time of thirty days in which to elect whether lie would take the interests of 
the deceased partner and partners of said firm, and elected not to take the in- 
terests of said deceased partner and joined in the application of Arthur 
G. Arend, for the appointaient of a receiver. On the 30th day of September, 
1904, one, George Arend was appointed receiver for said partnership, and on 
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the same day duly qualified as such receiver. Said receiver was not ap- 
pointed beeause of the insolvency of said Arend Bros, and Wm. G. Arend, 
surviving partner, but beeause said surviving partner failed to eleet to take 
under the statutes of Obio. On September 29, 1904, and October 13, 1904, the 
assets of said firm were $9,329.75, and the liabilities, $29,399.95. The as- 
sets of said William G. Arend, indlvidually and as surviving partner, on said 
September 29, 1904, and October 13, 1904, were insumeient to pay the debts 
of said partnership." 

As conclusions of law from thèse facts the master found that the 
firm of Arend Bros, and William G. Arend, as surviving partner, and 
as an individual, were insolvent, and that the latter, as surviving part- 
ner, by joining in the application for the appointment of a receiver, 
committed an act of bankruptcy. The court below was unable to concur 
in thèse conclusions, and, holding that the surviving partner had not 
applied for a receiver, declined to adjudge him a bankrupt. 

By the amendment of February 5, 1903 (chapter 487, § 2, 32 Stat. 
797 [U. S. Comp. St. Supp. 1905, p. 683]) to clause 4 of section 3 of 
chapter 3 of the Bankruptcy Act (Bankr. Act July 1, 1898, c. 541, 30 
Stat. 546 [U. S. Comp. St. 1901, p. 3422]), the following were made 
acts of bankruptcy : 

"Being insolvent, applied for a receiver or trustée for bis property, or be- 
eause of insolvency, a receiver or trustée lias been put in charge of his 
property under the laws of a state, or of a territory, or of the United States." 

The application for the appointment of a receiver was made by the 
administrator of the deceased partner, under the provisions of sections 
3167 to 3170, inclusive, of the Revised Statutes of Ohio of 1906, regu- 
lating the duties and rights of surviving partners. Under thèse provi- 
sions, when a partner dies, the surviving partner or partners shall make 
application to the probate court and hâve an inventory and appraise- 
ment of the assets of the partnership and a schedule of its debts and 
liabilities made, which shall be filed in the probate court. Section 
3167. If the surviving partner neglect to hâve this appraisement made, 
the administrator or executor must. Section 3167. The surviving 
partner is given the right, upon certain conditions, to take the interest 
of the deceased partner at the appraised value, and, if he do not with- 
in 30 days from the filing of the inventory and appraisement, the 
executor or administrator "shall forthwith apply to a court of compé- 
tent jurisdiction for the appointment of a receiver for said partner- 
ship, who shall thereupon proceed to wind up the partnership and dis- 
pose of the assets thereof." Section 3169. 

On the day of the filing of the inventory and appraisement, the sur- 
viving partner filed the following waiver: 

"Now cornes William G. Arend, surviving partner of Arend Bros., and 
waives the time of thirty days within which to elect as to whether he will 
take interests of the deceased partner and partners of said firm. and he here- 
by elects not to take said interests of said deceased partner and joins in the 
application of Arthur G. Arend for the appointment by this court of a re- 
ceiver at this time." 

On the next day, beeause the surviving partner "had neglected or re- 
fused to take the interest of the deceased partner in the partnership 
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assets," the receiver was appointed, upon the application of the adminis- 
trator, "to wind up said partnership and dispose of the assets thereof." 

It is conceded that this was not a case where "because of insolvency 
a receiver has been put in charge of property," because clearly the re- 
ceiver was not appointed because of insolvency, but because of the 
death of a partner and to wind up the partnership. In re Douglass 
Coal & Coke Co. (D. C.) 131 Fed. 769, 779; Blue Mountain Iron & 
Steel Co. v. Portner, 65 C. C. A. 295, 131 Fed. 57, 61 ; In re Spalding 
(C. C. A.) 139 Fed. 244. But it is submitted that, since the firm and the 
surviving partner were insolvent and the latter joined in the appli- 
cation, he "being insolvent applied for a receiver or trustée for his 
property," and therefore committed an act of bankruptcy. But, as 
held by the court below, the surviving partner never really applied for 
a receiver. He had no power under the Ohio statute to apply for a 
receiver. He had the option of taking the interest of the deceased 
partner at the appraisement. He had 30 days in which to exercise 
this option. He did not want the interest at the appraisement, so he 
waived the 30 days and immediately declared his intention of not ex- 
ercising the option. When he had done this, he had exhausted the 
power conferred upon him by the statute. It then became the positive 
duty of the administra tor to apply for the appointment of a receiver 
to wind up the business. This duty was discharged and the receiver 
was appointed on the application of the administrator and for the pur- 
pose of winding up the partnership. 

Judgment affirmed. 

NOTE.— The District Court (per Tayler, District Judge), after stnting the 
facts as found by the spécial niaster, said : 

"The master found, as his conclusions of law from thèse facts, that Arend 
Bros, and William G. Arend, as surviving partner and as an Indlvidunl, were 
insolvent on September 29, 1904, and October 13, 1904. and that William G. 
Arend, as surviving partner of the firm of Arend Bros., by jolning in the 
application for the appointment of a receiver on September 29, 1904, com- 
mitted an act of bankruptcy. The sole question therefore for the consid- 
ération of the court is as to whether the act of William G. Arend, in joining 
!n the application for the appointment of a receiver, constituted an act of 
bankruptcy. The portion of the bankruptcy law by virtue of which the 
master came to this conclusion is paragraph 4 of section 3 of chapter 3, in 
which it is declared that it shall be an act of bankruptcy if the alleged bank- 
rupt shall hâve 'made a gênerai assignment for the benefit of his creditors, 
or, being insolvent, applied for a receiver or trustée for his property, or, be- 
cause of insolvency, a receiver or trustée has been put in charge of his 
property under the laws of a state or territory, or of the United States.' 

"It seems clear to me that the joining, by the alleged bankrupt, in the 
application for the appointment of a receiver by the probate court for the 
partnership assets belonging to a firm which has become dissolved on ac- 
count of the death of one of the partners, is not an act contemplated or de- 
scribed by the provisions of the bankruptcy law which I bave just quoted. 
The proceedings in the probate court were had in conséquence of the law 
of Ohio which provides what shall be done when one member of a partnership 
dies. That law provides that an appraisement shall be made, and that, if 
the surviving partner or partners are willing to take the assets of the part- 
nership at the appraisement, and give a satisfactory bond conditioned that the 
debts of the partnership will be fully paid, the surviving partner or partners 
may, on payment of the appraised value, take over the property. Now, a 
failure or refusai by the surviving partner to thus take the assets of the 

146 F.-23 
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partnership may be due to one of several différent facts. It may be, as In this 
case, that the assets are not equal to the debts ; or it may be tbat he is not 
willing to pay for the assets the sum at which they hâve been appraised; or 
it may be that the surviving partner, for business or temperamental reasons, 
or for want of expérience, may not care to manage the business, or buy 
the property at any priée. So that the reason for the appointaient of a re- 
ceiver for the partnership assets by the probate courts of Ohio, on the death 
of one of the partners, is not at ail based upon the question of solvency or 
insolvency ; nor can the act of any person, in undertaking to give effect to that 
law, be construed to be an act of bankruptcy. It is true that, in the case 
of William G. Arend, the surviving partner joined in the application for the 
appointment of a receiver ; and the master says, in his report, that, if this had 
not been doue by the surviving partner, it is clear that no act of bankruptcy 
would hâve been committed. But I am unable to see how this affects the 
question. I think the master lias attached an undue and unjustifled im- 
portance to this act of the surviving partner. His act did not facilitate, on 
any ground of alleged insolvency, the appointaient of a receiver by the probate 
court ; nor did it change the character of the receivership, or enlarge the rea- 
sons for which it could be done. The fact is that the act of William G. Arend 
was absolutely nugatory, and was wholly unnecessary. It was doubtless done, 
as often occurs, in order that it might be understood that the orderly proces- 
sion of légal events in the administration of such an estate was not going to 
be interfered with by him, and his act, in thus joining in that application, is 
not to be enlarged in its scope or its conséquences by saying that it changea, 
in any respect, the quality or effect of the proeeedings in the probate court 
in Ohio, whereby a receiver is appointed to take charge of the assets of a part- 
nership where one of the partners dies. If the assets of the concern had 
been $50,000, and its debts $5,000, and, either because the assets were over- 
valued, or for sonie other reason, the surviving partner did not want to take 
them, and therefore the case became ripe for the appointment of a receiver 
by the probate court, can it be contended that, if a surviving partner joined 
with others in asking for the appointment of that kind of a receiver in the pro- 
bate court, he thereby committed au act of bankruptcy? And yet that is pre- 
cisely, in principle, what occurred in this case. 

"Xhe exceptions to the report of the spécial master are sustained." 



G. & C. MERRIAM CO. v. UNITED DICTIONARY CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 190G.) 

No. 1,234. 

COPYKIGHTS BOOKS PtJBLISHED ABKOAD — STATTJTES. 

Rev. St. § 4956 [U. S. Comp. St. 1901, p. 3407], provides that during the 
existence of a copyright the importation into the United States of any 
book so copyrighted or any édition thereof, or any plates of the same 
not made from type set, etc., within the limits of the United States, shall 
be prohibited, except in certain cases, etc. Ileld, that such provision was 
not intended to do more than prohibit the producing abroad of copyright- 
ed books designed for sale in the United States, and had no application 
to the reproduction in the United States of a book copyrighted in Great 
Britain which contained no notice of copyright in the United States of a 
similar book intended for publication in the United States. 

Same — Waiveb of Copyright. 

Rev. St. § 4956 [U. S. Comp. St. 1901, p. 3407], provides that no person 
shall be entitled to a copyright, unless, on or before the day of publica- 
tion in the United States or any foreign country, he shall deliver to the 
librarian of Congress a printed copy of the title of the book and two cop- 
ies of the book not later than the day of publication in the United States 
or any foreign country, and section 4962 provides for the insertion of the 
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copyright notice in the several copies of every édition published, etc. 
PlaintifC simultaneously publisiied and copyrighted a dictionary in Great 
Britain and the United States, neither being intended to compete with 
the other ; the English book containing no référence to the American 
copyright, but fully complying with the copyright laws of Great Britain, 
as did also the American book with the copyright laws of the United 
States. Held, that complainant's failure to insert a notice of the Ameri- 
can copyright in the English work did not constitute a waiver of its 
American copyright. 

3. Same — Copyright Notice — Insertion — Différent Books. 

Where the title in the first 3 and last 34 pages of the copyrighted 
English édition of a dictionary was différent from the copyrighted do- 
mestic édition, the publisher of the English édition was prohibited by 
Rev. St. § 4063 [U. S. Comp. St. 1901, p. 3412], from insertiug therein a 
notice of the domestic copyright. 

4. Same — Infringement — Publication — Use of Part. 

An infringement of a copyright may resuit in the wrongful use of a 
part as well as the whole of a copyrighted publication. 

[Ed. Note.— For cases in point, see vol. 11, Cent. Dig. Copyrights, §§ 
. 52-54.] 

5. Same. 

Where complainant simultaneously published and copyrighted a dic- 
tionary in England and the United States, the English book being sonie- 
what différent from the domestic, the publication in the United States of 
a photographie reprint of the English édition imported for that purpose 
constituted an infringement of complainant's copyright. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

For opinion below, see 140 Fed. 768. 

This is an appeal from a final decree of the United States Circuit Court 
for the Northern District of Illinois, dismissing the bill of complaint of the 
appellant for want of equity, the case having been heard upon the pleadings 
and an agreed statement of facts. The bill was flled to restrain infringement 
of copyright in the book entitled "Webster's High School Dictionary." The 
facts briefiy stated are as follows : 

Appellant, before the publication in this or any foreign country, was the 
owner of the literary property in and the right to copyright the book "Web- 
ster's High School Dictionary," and on August 9, 1892, published and copy- 
righted the same simultaneously in Great Britain and the United States. 
Thereafter appellant continued to publish and sell this book in the United 
States, complying witli ail the requirements of the statutes and printing 
the statutory notice of copyright in every copy published or sold in this coun- 
try. The book under the name "Webster's Brief International Dictionary" 
was subsequently published commercially in England under an agreement be- 
tween appellant and George Bell & Sons entered into on July 18, 1894. This 
contract expressly provides that George Bell & Sons will not either directly 
or indirectly sell in or import the book into the United States or sell to others 
for the purpose of importation, and George Bell & Sons agrée to use ail 
reasonable means to prevent such importation by others. Under this contract 
the book has been published and sold in England. The copies so published 
and sold in England by George Bell & Sons hâve not borne the notice of the 
American copyright, but hâve been in full compliance with ail the provisions 
of the English copyright law, and appellant has in England a valid and sub- 
sisting copyright in the book. No copies of the English book bave ever been 
imported into or sold in the United States either by appellant or George Bell 
& Sons, or any one acting for or on behalf of either. The appellee, United 
Dictionary Company, is an Illinois corporation organized in June, 1904, with 
a capital stock of $1,500. George W. Ogilvie, who was the organizer of de- 
fendant corporation, in January, 1905, caused a newsdealer in Chicago to 
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cable to England and procure for him a copy of Webster's Brief International 
Dictionary. This book was received in due course and turned over to Ogilvie. 
This and another copy subsequently imported by Ogilvie are the only copies 
of Webster's Brief International Dictionary, as far as tbe record shows, 
that ever came into this country. Upon receipt of the first copy, tbe appellee, 
United Dictionary Company, of which Ogilvie is director and principal stock- 
holder, had the pages of Webster's Brief International Dictionary photo- 
graphed and reproduced Verbatim and had plates made which completely 
reproduced that book and which also reproduced Webster's High School Dic- 
tionary except the first 3 and the last 34 pages ; the remainder of tbe two 
books being identical. This reproduction was with full knowledge of the 
American copyright and of the identity of the books. It is expressly stipu- 
lated that "said Ogilvie obtained said copy of said 'Webster's Brief Inter- 
national Dictionary,' not for the purpose of selling said individual copy, but 
for the purpose and Intent of having the United Dictionary Company reprint 
and republish said book without the consent of either complainant or George 
Bell & Sons." 

Appellee advertised the intended publication of its book in the Publishers' 
Weekly and bas circulated pamphlets and printed matter in which this an- 
nouncement is made. Tbe book bas not yet been published, but will be, unless 
its publication is restrained. And, if published, will constitute an infringe- 
ment of appellant's copyright in the book "Webster's Higb School Diction- 
ary," if that copyright be valid. 

The question ehiefly argued in this court is whether the failure, under the 
circumstanees of this case, to insert in tbe books published in England, the 
copyright notice required by tbe United States copyright Iaw, works a for- 
feiture of the United States copyright, notwithstanding an exact and literal 
corapliance with the United States statute in regard to ail books published 
or circulated by or with the consent of appellant in the United States. 

Charles N. Judson, Wm. B. Haie, Frank F. Reed, and Edward S. 
Rogers, for appellant. 

Geo. P. Fisher, for appellee. 
Stephen H. OHn, amicus curise. 

Before GROSSCUP and BAKER, Circuit Judges, and WRIGHT, 
District Judge. 

WRIGHT, District Judge. Appellant's copyright of Webster's High 
School Dictionary was in strict conformity to law, and is unassail- 
able in the United States unless the publication in Great Britain omit- 
ting notice of copyright as required by section 4962, Rev. St., de- 
prives it of the right to maintain an action for infringement. Ap- 
pellee imported two copies of the British publication of the book for 
its use; that is, to reprint and republish it in this country for sale. 
The importation and publication is sought to be justified by appellee 
because the publication in England was printed from type set or 
plates made within the limits of the United States, and more particu- 
larly appellee's insistence is that the publication is justified because 
of the failure of appellant to insert in the books published in England 
the copyright notice required by the United States copyright law. 

In support of thèse contentions it is argued that the only prohibi- 
tion contained in the law is against the importation of books not 
made from plates from type set in the United States during the life 
of the copyright, and that the books in question having been made 
from plates from type set in the United States, there exists no law 
against the importation of them, and having been lawfully imported, 
and being thus properly in the United States, and containing no no- 
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tice therein of a United States copyright they were legally subject 
to be produced by reprint or publication by any person, notwithstand- 
ing the copyright of the United States édition of the book. The pro- 
hibition against importation found in section 4956, Rev. St., we think 
was not intended to do more tlian its plain tenns import, considered 
with the context of the whole section. Manifestly the object of that 
prohibition is to prevent from being clone abroad, the work of pro- 
ducing copyright books désignée! for sale in the United States. The 
prohibition of that section has no application to the facts in this case. 
The publication of the book in Great Britain was not intended for 
sale in the United States. Appellant had already provided another 
édition of the book for sale in the United States by obtaining copy- 
right according to law, and which was cluly protected thereby. How- 
ever, in the ultimate view we entertain of the question involved, we 
do not consider the absence of a spécifie prohibition in the statute 
against the importation of a book in the situation of appcllant's Eng- 
lish publication, as of controlling effect. The vital question is whether 
protection can be afforded against infringement of the copyright ap- 
pellant obtained from the United States, or whether the facts stated 
constitute an infringement. If the importations of the British book 
were in large numbers designed for sale in the United States in com- 
pétition with the domestic copyright, then the question would be not 
only of illégal importation, but of infringement of the domestic copy- 
right, as well, as the same now is of infringement by reproducing in 
this country the foreign publication. 

It has been argued with force that because section 4956, Rev. St., 
provides that no person shall be entitled to a copyright unless he shall, 
on or before the day of publication in this or any foreign country, de- 
liver to the librarian of Congress a printed copy of the title of the 
book, and also two copies of the book not later tlian the day of publi- 
cation thereof in this or any foreign country, that therefore, the pub- 
lication of the book being, as contended, thereby authorized, the pro- 
vision in section 4962 for the insertion of the copyright notice in the 
several copies of every édition published, has référence to the several 
copies of every édition wherever published, in this or any foreign 
country. 

Appellant did comply with thèse requirements in obtaining its do- 
mestic copyright. The law does not require this to be done in both 
countries; the requirement being that the copies be delivered before 
or on the day of publication in this or any foreign country. Appel- 
lant having fulfilled this requirement before the day of publication in 
this country, it had done ail the law demanclcd in this regard. Other 
than this the provisions of this section relative to the deposit of copies 
of a publication in a foreign country, the demand for copies to be de- 
livered to the librarian is but supplementarv to the provisions of sec- 
tion 4952, amended by Act Mardi 3, 1891, c. 565, 26 Stat. 1110 [U. S. 
Comp. St. 1901, pp. "3406, 3417], and should be limitcd to the pur- 
poses of that section, which enables authors or proprietors of a book 
in a foreign language to obtain copyright in this country. No pro- 
vision is made in that section for a case like the one we are consider- 
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ing. The only référence in that section to a case like this is contained 
in the proviso: 

"That this act shall only apply to a citizen or subject of a foreign state or 
nation, when such foreign state or nation permits to citizens of the United 
States of America the beneflt of copyright on substantially the same basis as 
to its own citizens." 

By other législation it is provided that existence of the conditions 
described in the proviso shall be determined by the Président of the 
United States by proclamation from time to time, as the purposes of 
the law may require. So, in the case of a domestic owner of a literary 
production, which is also of domestic origin and in our own language, 
which is the case of appellant, we fmd no spécial provision in the law 
for copyright abroad, but do find, in the proviso quoted, that such a 
case has been anticipated by législative récognition or sanction, con- 
firmed by executive proclamation, thus pointing out the way, if not 
creating the right, to citizens of the United States to obtain from for- 
eign nations copyright benefits. Congress did not assume to give 
to citizens of this country the right to a foreign copyright, but doubt- 
less did ail they could do, encouraged foreign nations, who alone 
could grant the benefits, to do so, and in légal effect authorized citi- 
zens of this country to seek copyright benefits in foreign countries 
upon the conditions provided for them. 

Under thèse circumstances appellant obtained from Great Britain 
a copyright of the book in question, and was thus induced to publish 
it in England, which enabled appellee to obtain a copy for its use. 
So far as appears, the copyright granted by the English government 
was in strict conformity to the laws of that nation. Indeed, if at ail, 
it had to be as prescribed by the law of England, for Congress had 
no authority to define the conditions upon which a copyright might 
be granted by a foreign nation. The Congress by their législation 
did not assume such authority, but merely as an act of amity pro- 
vided that when a foreign state or nation permits to citizens of the 
United States the benefit of copyright on substantially the same basis 
as to its own citizens, then a citizen or subject of such foreign state 
or nation should hâve the privilèges relative to copyright as con- 
ferred by law upon citizens of this country. The law of England 
does permit to citizens of this country the benefit of copyright on sub- 
stantially the same basis as to its own subjects, as evidenced by the 
proclamation of the Président of the United States. 

It is true that the book so copyrighted and published in the foreign 
country contains no notice that a copyright exists in the United States. 
The law of England does not require that it should contain such no- 
tice, nor such a notice of its own copyright. The English copyright 
is valid in that country. It was obtained by appellant, a citizen of 
the United States, with both the législative and executive invitation 
and sanction of its own country. Shall it now be held by the courts 
of the United States that, because of such invitation and sanction, 
appellant was induced to and did obtain a valid copyright in a for- 
eign nation, it thereby invalidated the one it had obtained in its own 
country? We do not believe the Congress intended to hâve their 
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eriactments interpreted to an absurdity such as that would be. It was 
never intended that the notice of copyright in this country should be 
inserted in foreign copyright éditions of the saine book not designed 
for sale in the United States. In the case of England, if such condi- 
tions were held to hâve been imposed, the effect would be to burden 
citizens of the United States with conditions that nation had not 
cast on its own subjects, and this would be inconsistent with the terms 
of the proviso of the statute hereinbefore quoted, by means of which 
thèse reciprocal rights were efïected, to the purpose that if foreign 
nations should permit citizens of the United States the benefit of copy- 
right on substantially the same basis as its own citizens, then the latter 
should hâve like benefits in this country. If appellant had inserted a 
notice of the American copyright in the English éditions of the book, 
would it hâve been true? It is plain that it would not. There can 
be no just pretense that the identical matter of the English édition 
had ever been submitted to the forms of law essential to a copyright 
in the United States. The title and the first 3 and last 34 pages of 
the English édition were différent from the domestic édition. This 
being true, is it not évident that to hâve inserted such notice would 
hâve been a violation of section 49G3, Rev. St. [U. S. Comp. St. 1901, 
p. 3412], subjecting the ofîender to a penalty of $100? It is not to be 
imagined the law demanded a violation of itself. 

An infringement may resuit in the wrongful use of a part as well 
as the whole of a publication protected by copyright. Appellant 
rightfully published its book in England in conformity to the laws of 
that country, with the approval of the law of its own sovereignty, at 
the same time having a copyright in the United States entitled to the 
protection of its laws from illégal infringement. The publication 
by appellee of the book imported from England would be an infringe- 
ment of appellant's copyright, and should be enjoined. 

The decree of the Circuit Court is reversed, and the cause re- 
manded for further proceedings not inconsistent with the views herein 
expressed. 



STANDARD LUMBER CO. v. BUTLER ICE CO. 

(Circuit Court of Appeals, Third Circuit. June 20, 19CG.) 

No. 45. 

CONTBACTS — IlXEGAUTY — ENFORCEMENT. 

Défendant corporation, being about to eonstruct an ice plant, procured 
a bid for the work from plaintif!', after which plaiutiffs manager, with 
the knowledge of its directing and executive authorities, entered into 
a corrupt bargain with défendant'» président to add more tlian 50 per 
cent, to the original bid, with the understanding that the ainount by 
which the bid was thus increased should when paid by défendant Com- 
pany be divided between the conspirators. Held that, as such act con- 
stituted a crime, the illegality permeated the entire contract, and pre- 
eluded the maintenance of any action on the contract either to recover the 
contract priée or the amount originally bid. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, §§ 
521-530, 701-712.] 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Wm. M. Hall, Jr., for plaintiff in error. 
T. C. Campbell, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and McPHERSON, 
District Judge. 

GRAY, Circuit Judge. In the court below, the plaintiff in error, the 
Standard Lumber Company, a corporation of the state of Pennsyl- 
vania, brought an action ex contracta against the défendant, the But- 
ler Ice Company, a corporation of the state of Delaware. The state- 
ment of claim sets forth a certain contract in writing between plaintiff 
and défendant, whereby the plaintiff undertook to provide the materials 
and do ail the work mentioned and shown in spécifications and draw- 
ings, referred to in said contract, for the érection and completion of 
an ice plant, with certain exceptions therein stated ; and in considération 
thereof, the défendant agreed to pay plaintiff the sum of $10,808. It 
was also agreed tliat there should be paid $6.50 per perch for extra 
stonework, above that shown in said plans, and 50 cents per yard for 
extra excavating, subject to additions and déductions as in said contract 
provided. It is then alleged that plaintiff had provided ail the mate- 
rials, and had performed ail the work stipulated for in said contract, in 
accordance with the terms thereof, and that défendant had accepted the 
same; that plaintiff had also done extra work under the contract, 
amounting to $2,838, so that the $10,808 agreed to be paid for the com- 
pletion of the work specified in the contract, and the amount to be paid 
for the extra work, at the rate stipulated for therein, amounted to $13,- 
646. Against this sum, the plaintiff allows défendants crédits to the 
amount of $11,624, leaving a balance of $2,022 claimed as due from 
défendant to plaintiff. 

The written contract, as set out in the statement of claim and pro- 
duced at the trial, was executed by the plaintiff, the Standard Lumber 
Company, under its seal and the signature of J. M. Wetherill, manager, 
and on the part of the Butler Ice Company, under the seal of said 
company and the signatures of Peter F. McCool, its président, and S. 
B. Hermès, its secretary. The affidavit of défense set out, and it was 
proved at the trial, that the plaintiff company, by a letter addressed to 
P. F. McCool, then président of the défendant company, and signed 
by the Standard Lumber Company, "Per F. E. Brotherton," agent of 
the plaintiff company, duly authorized in that behalf, proposed to build 
the ice plant for défendant company, according to the plans and spéci- 
fications submitted, for the sum of $6,309.50; that the plans and spécifi- 
cations referred to in said bid, were the plans and spécifications re- 
ferred to in, and made part of, the contract between plaintiff and de- 
fendant companies, upon which suit was brought in the court below, 
and in which the considération named for the work included in this bid 
was $10,808, and that the bid for $6,309.50 was full price for said work. 
Subséquent to the making of said bid, by agreement between Peter F. 
McCool, président of the défendant company, and the plaintiff company, 
acting through its manager, Wetherill, the said bid for said work was 
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încreased to the sum of $10,808, and the contract upon which suit was 
brought was then entered into upon that considération to be paid by the 
défendant company, it being understood by the said officers of the 
two companies, that when the considération was paid by the défendant 
company, $3,000 of the différence between the original bid and the con- 
tract priée, was to be paid to the said Peter F. McCool, and that the bal- 
ance was to be divided between the said Wetherill and the said plaintiff 
company. The testimony as to this corrupt understanding and contract 
was uncontradicted, and it was not denied that the considération of the 
written contracts was thus corruptly increased, or that the président 
of the défendant company conspired with the plaintiff company and 
its manager, Wetherill, to defraud the said défendant company for his 
own benefit. 

The facts thus summarized not being denied, counsel for plaintiff 
contends that the défendant is bound by the action of its président 
and secretary, and that, inasmuch as the corporate seal was attached, 
as well as the signatures of the last-named officers, défendant cannot 
now avoid the obligation of the contract thus formally executed, and 
that plaintiff had a right to rely upon the signed contract under the 
corporate seal. The cases relied upon by plaintiff seem to be those 
in which corporate obligations duly executed hâve corne into the hands 
of innocent third persons, where it is held that, inasmuch as there 
is a presumption that the seal was affixed by the proper authority, it 
is not to be overcome by the mère fact that no vote of the directors 
authorizing it is shown. We are not, however, dealing with a case 
of the innocent holder of such a contract, the undisputed facts bëing 
that the manager of the plaintiff corporation, with the knowledge of its 
directing and executive authorities, entered into a corrupt bargain 
with the président of the défendant company, to add more than 50 
per cent, to the original bid, with the understanding that the amount 
by which the bid was thus increased should, when paid by the défend- 
ant company, be divided between the conspirators. It is too mild a 
characterization of such a transaction to say that it was fraudulent. 
It was a gross scheme for the abstraction of more than $4,000 from 
the treasury of the défendant company, to be converted to the use 
of the conspirators, the larger share of it to the defendant's own prési- 
dent. The acts and conduct thus described are clearly in violation 
of two statutes of Pennsylvania, which provide as follows: Act of 
Mardi 31, 1860: 

"If any two or more persons shall falsely and malieïously conspire and 
agrée to cheat and defraud any person or body corporate, of Iris or tbeir 
moneys, goods, chattels or other property, or to do any other dishonest, ma- 
lieious and unlawful act, to the préjudice of another, they shall be guilty of 
a misdemeanor, and on conviction, be seuteuced to pay a fine, not exceeding 
nve liundred dollars, and to undergo an imprisonmeut, by separate or solitary 
confinement at labor, or by simple imprisonmeut, not exceeding two years." 
P. L. 413, § 128. 

Act of June 12, 1878: 

"Sec. 1. If any person, being an offieer, director, superintendent, manager, 
receiver, employé, agent, attorney, broker, or member of any bank or other 
body corporate, or public company, municipal or quasi municipal corporation, 
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shall frauclulently talte, convert, or apply to his own use, or the use of any 
other person, any of the money or other property of such bank, body cor- 
porate, or company, municipal or quasi municipal corporation or association, 
or belonging to any person or persons, corporation or association, and deposit- 
ed therein, or in possession thereof, lie shall be guilty of a misdeineanor." 

"Sec. 5. That every person found guilty of a misdcmeanor under any or 
either of the preoeding sections of this title, wherein the nature and extent 
of the punisbinent is not specified, shall be sentenced to pay a fine not 
exceeding one thousand dollars, and to undergo an imprisonment by separate 
or solitary confinement at labor not exceeding six years." P. L. 19G, 107. 

The contract was not only immoral, but it was illégal and criminal, 
and therefore void. No court would be justified in en forcing the 
whole or any part of such a contract. From an origin so flagitious, 
no right of action can arise. The maxim "ex turpi causa, non oritur 
actio," founded as it is on sound morals, has been long recognized 
by courts in the practical administration of justice. Pétrie v. Hannay, 
3 T. R. 422 ; Collins v. Blantern, 2 Wils. 341. A contract otherwise 
void, as being founded upon an immoral considération, cannot be 
rendered valid by the mère ceremony of attaching a seal thereto. Gas- 
light & Coke Co. v. Turner, 5 B. N. C. 675. 

The défendant, however, contends that the contract, as to the pay- 
ment of $10,808, which included the amount to be stolen from de- 
fendant, was executed, and that the balance sued for referred to 
the extra work under the stipulations of the contract, and had no 
relation to the fraudulent part thereof. The évidence will not per- 
mit a serions considération of this contention. There was no appro- 
priation of the payments made from time to time to any particular 
part of the contract, and plaintiff cannot now make that appropria- 
tion for his own benefit. The poison of the immoral considération in- 
fects the contract as a whole, and the court below were right in re- 
fusing to lend its aid to the enforcement of any part thereof. 

Nor is the principle invoked by the défendant, that no one may show 
his own turpitude, applicable hère. The real défendant is the com- 
pany. It was the victim, not a perpetrator of the fraud. Its prési- 
dent conspired with plaintiff to take from it a large sutn of money, 
by falsehood and déception practiced through the médium of the con- 
tract hère sued upon. But, even if the défendant could by any pos- 
sibility hâve been shown to hâve been a party to is own spoliation, 
by the dishonest conduct of its président, it could still hâve alleged 
the illégal considération as a défense. Where the contract on which 
the, action is founded is contra bonos mores, or forbidden by express 
law, the défendant may plead its invalidity, even though he be a par- 
ticipator in the wrong. In such a case, the courts refuse to enforce 
the contract on grounds of public policy, and not as a matter of private 
interest. 

In Holman v. Johnson, Cowp. 343, Lord Mansfield says: 

"The objection that a contract is immoral or illégal, as behveen plaintiff 
and défendant, sonuds at ail times very ill in the mouth of the défendant. It 
is not for his sake. however, that the objection is ever allovml, but it is 
founded in gênerai principles of policy. * * * Xo court will lend its aid 
to a man who fournis his action upon an immoral or an illégal act. If from 
the plaintiff's own statiug, or otherwise, the cause of action appear to arise 
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ex turpi causa, or the transgression of a positive law of this country, 
there the court says lie lias no right to be assistcd. It is upou that ground 
the court goes, not for tlie sake of the défendant, but because they will not 
lend their aid to such a plaintiff." 

It is objected that in such cases, fraud is always a question for the 
jury, and that the court erred in giving binding instructions to find 
in favor of the défendant. We see no reason, and none has been shown 
wbere the facts constituting such a défense are undisputed, why the 
court may not, as in other cases, direct a verdict in accordance with 
such facts, if it would feel compelled, upon the rendition of a contrary 
verdict, to set the same aside. That this was such a case, we hâve 
no doubt. It must not, however, pass without notice, that each side 
requested the court to give peremptory instructions for a verdict in 
its favor, and the record discloses the fact that, after the testimony 
was closed on both sides, it was agreed by counsel for both the plain- 
tiff and défendant, that the question was a question of law for the 
court, and the judge opened his charge to the jury with the statement: 

"It is agreed on both sides that this is a question for the court to dispose of 
under the évidence ; and therefore, it becomes my duty to direct the character 
of the verdict which you are to render." 

As was said by the Suprême Court of Pennsylvania in a similar 
case: 

"It would be unfair to the court and to the défendant to sustain an assign- 
ment of error, based upon the failure to submit the question to the jury." 
Life Ass'n v. Weigle, 128 Pa. 577, 18 Atl. 393. 

The judgment of the court below is therefore affirmed. 



REMINGTON & SHERMAN CO. v. BLAZOSSECK. 

(Circuit Court of Appeals, Third Circuit. June 29, 1906.) 

No. 38. 

Master and Servant — Action for In jury to Servant — Questions fob Jury. 
Wbere plaintiff, an unskilled and practically inexperienced man who 
had been employed as a laborer in defendant's shops for some three 
months, was directed to assist in unlacing a belt which had been thrown 
off the pulleys but hung upon the revolving main shaft, was injured by 
the catching and winding up of the belt on such shaft, and there was 
évidence tending to show that such catching was due to a set screw on 
the shaft which projected to an unusual length, the question of defend- 
ant's négligence, either in allowing the screw to so project or in permitting 
plaintiff to undertake the unlacing of the belt without further instruction 
or caution, was one for the jury. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 1017.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
See 141 Fed. 1022. 

Frank P. Prichard, for plaintiff in error. 
George Demming, for défendant in error. 
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Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. Thomas Blazosseck, the défendant in error 
and plaintiff below, brought an acticn of trespass against the Rem- 
ington & Sherman Company, the défendant below, to recover dam- 
ages for injuries alleged to hâve been sustained by him, by reason 
of the négligence of the défendant, while he. was employed by it as 
a laborer. Plaintiff had been originally employed as a helper in the 
carpenter shop, and in that capacity had been in defendant's service 
for nearly a year, when, two or three months before the accident 
in question, he was transferred to the machine shop, where his 
duties were those of an ordinary laborer up to the time of the acci- 
dent. In the machine shop where plaintiff worked, there was a 
main shaft and counter-shafting, and belts ran from one to the other. 
They revolved around the pulleys on the shafts, thereby communicat- 
ing motion to the machinery connected with the counter-shafting. 
When the shafting or machinery connected with it was being repaired, 
or the belts themselves were being laced or unlaced, the belts were 
thrown off the pulleys, and in conséquence hung loosely on the 
revolving shafts. The belt hère in question was what was called a 
"small" one, about two inches in width and three-eighths of an inch 
in thickness, and extended from the pulley on the main shaft to a 
pulley on the counter-shaft, 14 feet away. The belt itself, when looped 
around the pulleys on the two shafts, stretched for a distance of 
16 feet, the total length of the belt being 32 feet. Plaintiff had, on 
more than one occasion, assisted in lacing or unlacing the belts, when 
thrown off the pulleys and loosely held by the revolving shafts. The 
first time that he assisted in this work, he spoke to the boss about 
having the machinery stopped. The boss, however, refused to stop 
it, told him there was no danger, and, placing a heavy pièce of 
iron on the belt lying on the floor, proceeded to take the lacing out 
and the belt down. The plaintiff says, however, that the boss told 
him the next time not to put the iron on the belt as it lay on the floor. 
This particular belt ran over a pulley on the counter-shafting, at one 
end thereof and outside the support, so that when the belt was thrown 
off of the pulley on that side, there was no shaft for it to fall upon, and 
it fell upon the floor. At the time of the accident, the belt had been 
so thrown off of the pulley on the counter-shaft, and was resting in its 
doubled shape for about six feet on the floor. It hung on the main 
shaft, which was revolving, which caused the belt to move around 
the shaft irregularly. The plaintiff had been assisting the machinist 
on this occasion in removing the belt from the pulleys, and, approach- 
ing the portion of the belt extending to the floor, took hold of it 
with one hand to stop its motion, for the purpose of unlacing it, 
at the same time reaching backwards with his other hand for a 
pièce of iron to place on the bight that lay upon the floor. While in 
this position, the belt was in some way caught on the shaft, and be- 
coming entangled with the plaintiff's legs, whirled him against the 
shaft, whereby the injuries complained of were inflicted. 
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On the main shaft, which was high above the floor, there was a 
coupling, the nearest end of which was 17 inches from the pulley 
on which the belt, when in normal position, revolved. The coupling 
was a cylindrical iron sleeve over the shaft, to which it was tightened 
by two screws which ran parallel with the shaft, and when screwed 
up tight, projected only about a quarter of an inch from the end 
of the sleeve along the shaft. It was in évidence that one of the 
screws in this particular sleeve projected three quarters of an inch 
instead of a quarter of an inch, and the theory, founded upon the 
facts of the case, is that when plaintiff took hold of the belt, towards 
its lower end, and holding it with one hand reached down for the 
pièce of iron on the floor back of him, the belt slid along the shaft 
the 14 or 15 inches that separated the nearest edge of the belt from 
the projecting screw, the head of which was about five-eighths of 
an inch from the shaft, and became jammed thereunder, and that the 
swiftly revolving shaft wound up the belt and whirled the plaintiff, 
who had become entangled therein, from the floor. 

The défendant proved that the shafting and couplings were fu'r- 
nished by a reputable firm and were, in material and structure, up 
to the highest standards in the trade ; that the coupling in particular 
was of an improved kind, and that the shafting and pulleys had 
been properly and carefully set. It was however proved that one of 
the two set screws in the end of the coupling, as described, had been 
put in by a carpenter and not by a machinist, and instead of being 
fully screwed in until the head only projected a quarter of an inch, 
it projected three-quarters of an inch, parallel to the shaft and a half 
to five-eighths of an inch therefrom. There was évidence to go to 
the jury that, in lacing and unlacing and adjusting thèse "small" 
belts, the rule of the shop was not to stop the machinery, but to 
throw the belts off the pulleys, allowing them to hang on the swiftly 
revolving shafts. 

We hâve thus summarized the salient and material parts of the 
testimony. Counsel for défendant moved the court to instruct the 
jury that, under ail the évidence, they should find a verdict for the 
défendant, and after the verdict in favor of the plaintiff, moved 
for judgment in its favor, non obstante veredicto on the point reserved. 
On the refusai of thèse motions, the two assignments of error are 
based. 

In submitting the case to the jury, the learned judge of the court 
below discussed the question of contributory négligence, and sub- 
mitted the same to the jury for its détermination. In this, we think 
the learned trial judge was clearly right. The évidence on this point 
was not of a character to justify the court in deciding as a matter of 
law that the plaintiff was guilty of contributory négligence, and 
counsel for plaintiff in error do not urge that it should hâve done 
so. Their contention, on the other hand, is, to quote their own lan- 
guage, that: 

"This case résolves itself into a single question, namely, whether the défend- 
ants below, the Remington & Sherman Company, were in any way responsible 
for the aot of the plaintiff, their employé, in seizing the end of a revolving 
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belt and holding on to lt wlth his left hand vvhile he was reaching about and 
looking for a weight to put on it" 

The only question, however, raised by the assignments, is the 
primary one — was there any évidence in the case which would war- 
rant the jury in finding that the injuries complained of by the plain- 
tif! were caused by the négligence of the défendant? In discussing 
this question, we must eliminate ail considération of contributory 
négligence by the plaintiff, which seems to be involved in the phrasing 
of plaintiff's point, as quoted above. It is not, whether défendant 
was in any way responsible for the act of the plaintiff in seizing the 
end of the revolving belt and reaching for the iron. In determining 
the question in that form, we are liable to be embarrassed, by 
considering whether the plaintiff's conduct contributed to the acci- 
dent, — a question which, as we hâve seen, was properly submitted to 
the jury for décision in case primary négligence of défendant was 
found. The question then recurs, was there any évidence upon which 
such primary négligence could be predicated? On this question of 
defendant's négligence, the learned trial judge said: 

"As far as I understand the case, the only négligence upon which the 
plaintiff's case can rest, is conoeming this set screw. Did it project to a 
dangerous degree or distance beyond this collar? If it did, was that the 
cause of the accident? And if so, if the défendant was négligent in that 
respect, and if the négligence of the défendant caused the plaintiff's injuries, 
the plaintiff may recover," 

We think this view of what might constitute négligence on the 
part of the défendant in the premises was unduly narrow, and that 
the jury were justified, on broader grounds, in finding a verdict of 
guilty against the défendant. Not only was the question, whether 
négligence could be imputed to défendant from the fact that the set 
screw, projecting as it did, made the danger possible, properly before 
the jury, but also the question whether the défendant was guilty of 
négligence in permitting a somewhat inexperienced and unskilled 
iaborer, without more instruction or caution or supervision than 
seems to hâve been bestowed upon him, to undertake the unlacing 
of a belt hanging loosely upon a rapidly revolving shaft, under the 
circumstances testified to in the case. While the question was a close 
one, it was not beyond the scope of legitimate inquiry by the jury, 
whether the défendant had discharged its whole duty to such an em- 
ployé, under the circumstances detailed in the testimony, in enforcing 
the rule that the belts were to be unlaced, repaired or adjusted while 
the shafts and pulleys were in motion. This question, with ail the 
attendant circumstances, such as the inexpérience of the plaintiff, 
his grade of service as a Iaborer, and the scant instruction given him, 
was before the jury, and was for their considération. Having been 
determined by them, we are not able to convince ourselves that the 
verdict should hâve been set aside, and therefore we cannot agrée that 
the jury should hâve been given binding instructions in favor of the 
defendan . 

The judgment below is therefore afrirmed. 
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AMERICAN BRIDGE CO. OF NEW YORK v. BAINUM. 

(Circuit Court of Appeals, Third Circuit. June 29, 1906.) 

No. 35. 

1. Master and Servant — Injury of Servait — Négligence of Masteb. 

Plaintiff, who was 16 years old, and was employed by défendant as 
a tool boy for a gang of workmen, was sent by the foreman to bring 
some tools from an island which was reached by a bridge passing over the 
island at a height of about 60 feet, from which a stairway had been 
built down to the ground. The island and stairway were owned by a 
third party. There had been some ice on the stairway in the morning, but 
it had melted off, except where shaded by the bridge on the upper part. 
Plaintiff was told to hurry, and had obtained the tools, and climbed a 
little more than half way up the stairs, when he slipped, and, having 
both arms occupied in carrying the tools, was unable to catch the rail- 
ing, and fell under it to the ground and was seriously injured. Held, 
that no négligence could be imputed to défendant or its foreman which 
would render it liable for the injury, either because plaintiff was not 
warned of the danger, or because he was required to carry too great 
a load ; it appearing that he was strong and intelligent, and that he was 
not given any direction that he must bring ail of the tools at one time, 
but that the injury was the resuit of an accident, the risk of which 
was incident to the employment. 

2. Same — Safe Place to Work — Limit of Master's Duty. 

The duty of a master to provide a reasonably safe place in which his 
servant shall work does not extend to safeguarding the route of every 
journey the servant may be required to make in fetching and carrying, 
whether messages or portable articles. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
See 141 Fed. 179. 

Samuel McClay, for plaintiff in error. 
Ward Bonsall, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

GRAY, Circuit Judge. In November, 1902, the défendant in error 
and plaintiff below, Frank E. Bainum, was employed by the plaintiff in 
error and défendant below, the American Bridge Company of New 
York, as a tool boy, to take care of the tools and carry them to the 
différent workmen engaged in the structural work of the company. 
Plaintiff was then a minor of 16 years and 10 months of âge. The de- 
fendant was a construction company at that time, and was engaged in 
steel structure work. On the 29th of November, 1902, défendant was 
engaged in doing somé construction work on the main land of the 
Ohio river, at the south end of the Ohio Connecting Bridge. This 
bridge crosses the Ohio river a few miles below Pittsburgh, at Brunot's 
Island, and runs over the island at a height of about 60 feet. From 
the bridge down to the island, there was a stairway, in two flights, at an 
angle of about 45 degrees. The bridge was owned by the Pittsburgh 
Railways Company, and the stairs had been erected and were owned 
by the Philadelphia Company, which owned Brunot's Island. The 
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défendant company, sometime prior to the 29th of November, 1902, 
had been engaged in construction work on said island, and on the date 
last mentioned still kept tools in a chest on the island, at the foot of 
thèse steps. From the point where the défendant was at that time at 
work on the main land, at the south end of the bridge, to thèse steps, 
was a distance of between half and three-quarters of a mile. On the 
said 29th of November, one Riddle, a foreman of the défendant com- 
pany, at about 11 o'clock in the forenoon, ordered the plaintiff to go 
from the work at the south end of the Ohio Connecting Bridge to the 
tool chest on the island, and bring back certain tools, to wit, a crosscut 
saw, a foot adze, a spirit level, an auger, a carpenter's square, and about 
two dozen wire nails, and the foreman's lunch box. As a number of 
workmen were waiting for thèse tools, the foreman told him to hurry 
up. The plaintiff started upon his errand, and crossed the bridge which 
spanned the Ohio river, to the stairs which led down to Brunot's Is- 
land. He descended thèse, went to the tool chest and got the tools for 
which he was sent. The stairs were a wooden structure, erected by the 
Philadelphia Company for its own purposes, and consisted of two 
flights; the first, leading from the ground, terminated at a small plat- 
form about 27 feet from the ground, at which commenced another 
flight at right angles to the first, which led to the top of the bridge. 
As far as appears from the testimony, thèse stairs were well con- 
structed and were furnished with a wooden hand rail on one side. After 
loading himself with the tools, the plaintiff started to return by thèse 
stairs which he had just descended, and had taken one or two steps on 
the second flight, when his foot slipped on some ice on the tread of the 
step, and, rolling under the hand rail, he fell to the ground below, 
causing the serions injuries complained of. One of the witnesses called 
by the plaintiff, one of defendant's workmen, testified that at seven 
o'clock on that morning, the stairs were "a little bit slick — a little icy." 
It had thawed that day, and at the time of the accident this slippery 
condition had disappeared. except where the steps of the second flight 
were shaded by the bridge. The foreman, on cross-examination, testi- 
fied that he had been down and up thèse stairs about eight o'clock 
that morning, but he was not asked and did not say anything as to their 
condition, and there is no other testimony from which any inference 
as to the existence of a dangerous condition from ice on thèse steps 
could be inferred, or that their condition was in any respect such as to 
impress either the foreman or the witness who ascended them an hour 
before, that they were especially dangerous. 

In the suit brought by the plaintiff, it is charged that the défendant 
had erected the steps in question for the use of its employés, and had 
carelessly constructed them, in that they were- without sufficientl}' se- 
cure balusters or railing, and were consequently in a dangerous condi- 
tion. It also charges négligence, in that the slippery condition of said 
steps being known to défendant and unknown to plaintiff, the défend- 
ant, in violation of its duty to plaintiff, "did negligently, carelessly and 
wrongfully compel plaintiff to ascend said steps, with neither hand 
free for protecting himself, as défendant did not give plaintiff sufficient 
time to make two trips, but required undue haste from plaintiff in get- 
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ting ail the articles from Brunot's Island to the western end of the 
bridge," whereby plaintifï vvas thrown from the steps and suffered 
the injury complained of. The only évidence to support this alléga- 
tion is, as already stated, that the foreman, in giving the plaintifï the 
order to ïetch the tools from Brunot's Island, told him to "hurry up," 
the reason for so telling him being that certain of the work under the 
foreman's charge would be delayed until the tools were brought. The 
trial resulted in a verdict and judgment for the plaintifï, and the case 
is hère brought upon a writ of error sued out by the défendant. 

The assignments of error raise a question as to the propriety of cer- 
tain amendments to the record allowed by the court upon the pétition 
of the plaintifï before and at the trial. They also allège objections 
to certain portions of the charge of the court to the jury, brought up 
in the record upon exceptions thereto duly signed, and they also allège 
that the court improperly refusée! peremptory instructions to the jury, 
upon the whole évidence, to render a verdict for the défendant. 

The view taken by this court of the last-mentioned assignment of 
error, renders it unnecessary to consider the questions raised by the 
others. We therefore confine ourselves to the considération of this 
last-mentioned assignment. The négligence averred in the déclara- 
tion is the failure of the corporation défendant, in performing its 
primary duty as master, to suffkiently safeguard the place in which, 
and the conditions under which, the plaintifï, as its employé, w r orked. 
There is an entire absence of conflict in the testimony sent up in the 
record, as to material facts. Neither thèse facts nor any legitimate 
inference to be drawn from them, seem to us to justify a finding by 
the jury, that the plaintifï suffered the injuries complained of, by rea- 
son of any négligence of any primary duty of the défendant, as mas- 
ter and employer, to the plaintifï. as servant or employé. The prem- 
ises where the accident happened were not the property of nor con- 
trolled by the défendant, as alleged in the déclaration. That defend- 
ant's employés had, with others, the right accorded them of using 
the bridge, and the stairs as a means of access to the island, did not 
render the défendant responsible for conditions that might exist be- 
tween the island and the structure which it was engagea in erecting. 
The plaintifï, though a minor, was not of tender âge, he being 16 
years and 10 months old at the time of the accident. There is no 
testimony showing that he was otherwise than as active and strong 
as boys of that âge, living in the open air and accustomed to work, 
are apt to be. His weight was 130 pounds, indicating average size 
and strength for his âge, and the rate of his wages, $2.25 a day, tends 
to show that he was not regarded by his employers as inferior in 
bodily strength or intelligence. There was nothing unusual about the 
errand upon which he was sent on the morning of the accident, or 
the occasion for it. Nothing appears in the circumstances testified 
to, to render the order of the foreman to "hurry" an improper one. 
A boy of plaintiff's âge, accustomed to the work in which he was em- 
ployed, was as capable of taking care of himself in his progress to and 
from the island, a distance of a half or three-quarters of a mile, as 
were any of the adult workmen of défendant, or as the foreman him- 
140 F.— 2i 
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self. Indeed, it would not be unreasonable to expect that such an 
errand would be better and more safely performed by a boy of the 
intelligence and activity belonging to his âge, than by an older person. 
He had covered the entire route in going to the island, and must hâve 
observed the condition of the stairs, if they were dangerous enough to 
attract his attention, and it can hardly be said that he was exposed 
to any spécial danger in ascending the steps on his return. He had 
been there more than once before on the same kind of an errand. 
That he undertook to carry ail the articles for which he had been 
sent, at once, cannot be imputed to the défendant as négligence, even 
if he so understood the order of the foreman. His own judgment 
seems to hâve been that he was able to do so, from the fact of his 
having undertaken to do it, and having safely ascended the first 
flight of the stairs. The plaintiff seems to hâve been an active and 
willing lad, and to hâve performed the errand upon which he was 
sent with zealous alacrity. The déplorable conséquences of his slip- 
ping with his unwieldy load were the resuit of one of those accidents, 
the possibility of which attends every one in his progress from place 
to place, whether on business or on pleasure. One undertaking em- 
ployment of the character of that undertaken by the plaintiff, under- 
takes the ordinary risks incident thereto. He must needs go from 
place to place outside of and away from the particular locality where 
the employer's work is being carried on. Indeed, when leaving the 
premises of his employer, such a person can hardly be said to hâve 
a definite "place to work in," within the meaning of the rule as to the 
duty of the master to render reasonably safe the place in which the 
servant is to work. It is absurd to suppose that the master's duty 
to provide a reasonably safe place in which his servant shall work, 
extends to safeguarding the route of every journey he may be re- 
quired to make in fetching and carrying, whether messages or port- 
able articles. 

There is no évidence that the fcreman knew what the condition 
of the stairs was, as to being icy on any part of them. But even if 
we are to assume that he had the same knowledge as the one vvitness 
who testified that at 7 o'cîock that morning, when he used them, they 
were a "little bit slick — a little icy," it cannot be imputed as négli- 
gence to the défendant, that he, the foreman, did not admonish the 
plaintiff in regard to their condition. It was not a permanent condi- 
tion, much less one due in anywise to any dereliction on the part of 
the défendant. It was a casual condition, due to constantly recur- 
ring states of température, conditions that were observable by the 
most ordinary intelligence, and at such seasons requiring everywhere 
and at ail times to be guarded against, and demanding only the most 
ordinary care to avoid their danger. In this case, it was a danger of 
which the servant was better cognizant than the master, and one which 
the admonition of the master would not hâve rendered less. It was 
clearly not a danger as to which there was a duty of instruction by 
the employer. The case has no analogy to one where an inexperi- 
enced person, or a boy of tender years, is placed at work with or near 
dangerous machinery, without spécial instruction and caution as to 
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the danger incurred, nor is it a case, as we hâve seen, in winch the 
rule that a master must use ordinary care to provide a safe place in 
which the servant shall work, is applicable. The in jury complained 
of, sad and déplorable as it undoubtedly is, resulted from an accident 
incident to everyday life, and no more capable of being foreseen by 
the défendant than by the plaintiff. 

From what has been said, we think it must be apparent that no 
inference of négligence imputable to the défendant can be drawn from 
the undisputed facts testified to before the jury. Even if Riddle, the 
foreman, stood in the relation of vice principal to the master, in giv- 
ing the order to the plaintiff testified to, there was nothing in the 
physical situation, the circumstances surrounding it, or the mutual 
relations of the parties, from which a conclusion could be reasonably 
drawn, that it was his duty at the time of giving the order, to hâve 
instructed the plaintiff as to the existence of ice on the steps. In 
what other way he could hâve protected the plaintiff, is not suggested. 
It is true, that it is contended by the appellee, that from the facts of 
the case, as above recited, an inference of négligence on the part of 
the défendant can leg^timately be drawn, in that the plaintiff was not 
required by the foremah to make two trips instead of one, in bringing 
the tools. It is also alleged in the déclaration, that plaintiff was under 
compulsion to bring the tools at once, and thus overload himself, and 
also to proceed with undue haste. There is absolutely no évidence 
of such compulsion on the part of the foreman, and none can be in- 
ferred from the simple order to bring the tools and to hurry. The 
compelling motive, so far as it can be inferred from the évidence, 
seems to hâve been a commendable zeal on the part of the plaintiff 
to perform the work he had undertaken promptly and to the satis- 
faction of the foreman. 

In the view that there was no évidence of négligence on the part 
of either the master or of the foreman, it is unnecessary hère to dis- 
cuss any question of the relation of fellow servant between the fore- 
man and the plaintiff, or the assignments of error as to certain parts 
of the charge of the court to the jury. 

For the reasons stated, we are constrained to the conclusion that 
the court erred in refusing the defendant's request to charge the jury, 
that under the évidence in the case the verdict must be for the défend- 
ant, and the judgment below is therefore reversed. 



SPARKS v. TERRITORY OF OKLAHOMA. 

(Circuit Court of Appeals, Eighth Circuit. June 7, 190G.) 

No. 2,347. 

IiAeceny — Evidence — Relevancy — Facts — Décision. 

Upon a trial for larceny, the question was whether the défendant stole 
some cattle or bought them of one Read without notice that they had 
been stolen. There was évidence which tended to show that the défend- 
ant paid Read for the cattle $250 in currency, and gave him a draft for 
$710 on a commission company, payable to Read's order, and that the lat- 
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ter sent the draft to the company in a letter, wherein te directed thern to 
place its proceeds in a certain bank to his crédit. The territory produced 
three bankers, who testified, over the defendant's objection that their 
testimony was incompétent, irrelevant, and immaterial, that there was no 
metliod known to banking institutions whereby such a draft could be 
paid withont the indorsement of the payée. Held, this évidence was ir- 
relevant and immaterial, and its admission was error. 

2. Criminal Law— Evidence — Admission of Immaterial ob Irrelevant Tes- 

timony Fatal. 

The admission of irrelevant or immaterial évidence is a fatal error, be- 
cause it tends to withdraw the attention of the jury from the actual 
issues in the case, to lead tbem to décide it upon extraueous questions, 
and thus to violate the right of the parties to a trial of the case upon the 
law and évidence applicable to the real issues it involves, and upon those 
only. 

[Ed. Note.— For cases in point, see vol. 15, Cent. Dig. Criminal Law, S 
3137.] 

3. Same — Evidence — General Objection, When Available. 

The gênerai objection that évidence is incompétent, irrelevant, and im- 
material is sufficient when the reason for the objection is readily diseern- 
ible. But where the ground of the objection is not suggested thereby, it 
will not avail in an appellate court. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§'§ 1033-1037.] 

(Syllabus by the Court.) 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 83 Pac. 712. 

Louis C. Boyle (W. F. Guthrie and A. F. Smith, on the brief) for 
plaintif? in error. 

Don C. Smith (W. O. Cromwell, on the brief) for the territory of 
Oklahoma. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The défendant below was tried and 
convicted of larceny of 32 steers in the territory of Oklahoma about 
September 1, 1902. There was évidence at the trial that thèse steers 
were the cattle of one George Storm ; that they were in a pasture about 
17 miles from the town of Woodward, in Oklahoma; that they disap- 
peared from this pasture about August 25, 1902 ; that the défendant 
put them in a pasture within three miles of Woodward on that day; 
that he shipped them from the station of Woodward to Ben E. Welch 
& Co., commission merchants at Kansas City, on August 27, 1902 ; 
and that Storm found them there on the next day, and recovered 
them. The défendant testified that he had been engaged in purchasing 
cattle for many years; that on August 25, 1902, lie had been out 
hunting, and was returning toward Woodward when he overtook two 
men driving thèse cattle toward that town; that one of them informed 
him that his name was F. E. Readj and that the cattle were for sale; 
that he bbught them of Read, took a bill of sale of them, which he pro- 
duced at the trial and paid him $250 in cash, and gave him a draft for 
$710 on Ben L. Welch .& Co., to whom he shipped the cattle. The 
draft was received by Welch & Co., in a letter which reads in this way : 
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"Woodward, O. T. Aug. 25, 1902. 
"Ben Weleh Commission Co., Kansas City, Mo. — Doar Sir: Inclosed please 
flnd draft on your flrm for seven hundred and ten dollars, given to me by A. 
G. Sparks in part payment on .32 liead of steers. Please send aniount of same 
to my crédit at Woods County Bank, Alva, Okla. 

"Yours truly, F. E. Iiead." 

Hère is a copy of the draft: 

"The Gerlach Bank. 

"Woodward, Okla., Au,?. 25, 1902. 
"At siglit pay to the order of F. E. Kead $710.00, neveu hundred and ten dol- 
lars, part payment on thirty-two steers. A. G. Sparks. 
"To Ben L. Weleh & Co., Stock Yards, Kansas City, Mo." 

Welch & Co. were seasonably notifiée! that the cattle had been stolen, 
and they never paid the draft. Counsel for the territory produced three 
bankers, and asked each of them if there was any method known to 
banking institutions whereby this draft could be paid without an in- 
dorsement by the payée, Read. Counsel for the défendant objected to 
this question, on the ground that it was incompétent, irrelevant, and 
immaterial. The objection was overruled, and an exception was noted. 
The first witness answered: "No, there is none. Sometimes, by an 
oversight, they are; but they should be indorsed." The second said: 
"Why, if it pass through the bank's hands, you are always required to 
indorse it." But on cross-examination lie testified that if the draft was 
attached to the letter of instructions he expected the bank would 
take it. The third replied that it would be irregular if the draft was 
cashed without the indorsement of' the payée. 

Every litigant has the légal right to a fair and impartial trial of 
the issues which his case présents according to the law and the évi- 
dence applicable to those issues alone. The submission to the jury 
for their considération of extraneous issues, or of évidence which is 
neither relevant nor material to the questions upon trial, is a violation 
of this right, and it constitutes a fatal error, because it tends to with- 
draw the attention of the jury from the issues actually involved, and 
to lead them to décide the case upon false issues, and in that way to 
reacli an erroneous resuit. Northwestern Mutual Life Ins. Co. v. 
Stevens, 18 C. C. A. 107, 112, 71 Fed. 258. 263 ; Railroad Co. v. Hous- 
ton, 95 U. S. 703, 24 L. Ed. 542 ; Railroad Co. v. Blessing, 14 C. C. A. 
394, 398, 67 Fed. 277, 281 ; Union Pac. R. Co. v. Field, 137 Fed. 14, 15, 
17, 69 C. C. A. 536 ; Frizzell v. Omaha St. Ry. Co., 59 C. C. A. 382, 
384, 124 Fed. 176, 178 ; Equitable Life Assun Co. v. McElroy, 28 C. 
C. A. 365, 376, 83 Fed. 631, 642. The only issue in this case was 
whether the défendant stole the cattle or purchased them from Read. 
The draft payable to Read was drawn on Welch & Co., and it was sent 
directly to the drawee in a letter which purported to be signed by the 
payée of the draft, and which contained a request to the drawee to 
place its proceeds to his crédit in the bank at Alva. If the signature 
to the letter was the genuine signature of Read, the payée of the draft, 
that letter gave ample authority to the drawee to comply with the re- 
quest it contained, and in that way to take up and discharge its obli- 
gation upon the draft. The drawee undoubtedly had the option to act 
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upon this request, or to insist upon further assurance of the genuineness 
of the signature of the payée of the draft upon the letter. But this 
draft was not drawn upon any bank, was not presented to any bank, 
and no bank was ever requested to pay it or to collect it; so that the 
issue whether or not there was any method known to banking insti- 
tutions whereby such a draft could be paid without an indorsement by 
the payée was as immaterial and irrelevant to the issues in this case as 
the method which bankers adopt to protest commercial paper. The 
grave admission in évidence by the court and submission to the jury 
of the testimony of thèse three bankers, doubtless men of standing and 
influence in their community, on behalf of the territory, upon this im- 
material issue, over the objection and against the protest of the défend- 
ant, could hardly fail to impress the jury with the view that hère was 
an important issue, and it may well hâve turned the scales in favor 
of the territory. The évidence was plainly irrelevant and immaterial, 
and its admission is fatal to the verdict. 

The fact that the objection to this testimony was gênerai, and the 
décisions of this court to the effect that such an objection is unavail- 
ing when it fails to suggest the true reason for it (M indien v. Hart, 
72 Fed. 294, 18 C. C. A. 570 ; Eli Min. & Land Co. v. Carleton, 108 
Fed. 24, 47 C. C. A. 166 ; Shandrew v. Chicago, St. P. M. & O. Ry. 
Co. [C. C. A.] 142 Fed. 320; Davidson Steamship Co. v. U. S. [C. 
C. A.] 142 Fed. 315), hâve not escaped attention. But the rule of the 
Suprême Court and of this court is not that the gênerai objection is 
never sufficient, but that it is insufficient in cases in which it fails to sug- 
gest to court and counsel the real ground of the objection. The ob- 
jection that évidence is incompétent, irrelevant, and immaterial is suffi- 
cient when the reason for the objection is readily discernible, and when 
it is not so it is insufficient. Sparf v. U. S., 156 U. S. 51, 57, 15 Sup. 
Ct. 273, 39 L. Ed. 343 ; People v. Beach, 87 N. Y. 508, 513 ; Burlington 
Ins. Co. v. Miller, 8 C. C. A. 612, 614, 60 Fed. 254, 256; Guaranty Co. 
v. Phénix Ins. Co., 124 Fed. 170, 175, 59 C. C. A. 376, 381. 

Where évidence has no relevancy or materiality to the issues in the 
case, no spécification or élaboration of reasons for its rejection can more 
clearly or emphatically call this fact to the attention of court or counsel 
than the fitting objection that it is irrelevant and immaterial. The évi- 
dence of bankers about the method of payment of a draft in banking 
institutions could not hâve been material or relevant under any view 
of this case, and the gênerai objection to its admission was ample to 
suggest this fact. The judgments of the courts below must be re- 
versed, and the case must be remanded to the District Court with in- 
structions to grant a new trial ; and it is so ordered. 
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AMERICAN TOBACCO CO. v. WERCKMEISTER. 

(Circuit Court of Appeals, Second Circuit. April 4, 190G.) 

No. 105. 

1. Copyright — Painting — Copyright by "Assign" of Owner or Author. 

Under Rev. St. § 4952, as amended by Act March 3, 1891. c. 565, 26 Stat. 
1106 [U. S. Comp. St. 1901, p. 3400], which authorizes tùe proprietor of 
any painting, etc., "or assigna of any such person," to obtaiu a copy- 
right thereon, the owner of a painting may transfer to another by assign- 
ment the right of copyright, although the assignée does not become the 
owner of the painting. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 22.] 

2. Same — Notice oï Copyright. 

Act June 1S, 1874, 18 Stat. 78 [U. S. Comp. St. 1901, p. 3411], relating 
to notice of copyright, does not requise such notice to be piaced upon 
the original of a copyrighted painting or upon its mount, but only upon 
the copies thereof. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 29.] 

3. Same — Action" for Fobfeiture of Copies. 

An action by the owner of the copyright of a painting, brought under 
Rev. St. § 4905 [U. S. Comp. St. 1901, p. 3414], for a forfeiti're of the 
plates and copies of an infringing publication, is not the statutory action 
of replevin, and the right to maintain it does not dépend on plaintiff's 
ownership or previous right of possession. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See 138 Fed. 162. 

This cause comes hère upon a writ of error to review a judgroent of the 
Circuit Court, Southern District of New York, in favor of défendant in error, 
who was plaintiff below. The court adjudged that "plaintiff hâve and retain, 
and is entitled to the possession of, 1,19U sheets, each containing copy of 
plaintiff's copyrighted picture Chorus, found in the possession of défendant, 
and replevied by the II. S. Marshal ; said sheets having been made in viola- 
tion of plaintiff's copyright, and that the same are forfeited to the plaintiff, 
and are of the value of $1,010," and awarding judgment for costs. Mr. 
Sadler, an English artist, painted the picture, and on April 2, 1894, delivered 
to the plaintiff, a German citizen, the following paper : "I hereby transfer 
the copyright in my picture Chorus to the Photographische Geesellschaft, Ber- 
lin, for the sum of £200." Prior to that he had loaned the picture to plaintiff, 
who is the Photographische Geesellschaft, for the purpose of preparing a 
photogravure thereof. Upon the return of the painting, it was exhib'ted with- 
out notice of copyright in the exhibition of the Royal Academy, Lcndon. May 
to August, 1894. We hâve held that such exhibition was not a publication, 
because the ruîes and practice of the Academy prohibited the making of 
anv copies of pictures there exhibited. Werckmeister v. Am. Lith. Co. (C. 
C. A.) 134 Fed. 321, 68 L. R. A. 591. On April 10, 1894, plaintiff took out 
a copyright in this eountry, and began the publication of the painting in this 
country and in foreign countries by the sale of photographie or photogravure 
copies thereof. Sadler retained possession of the painting until Octolier, 
1899, when he sold it to a Mr. Cotterell, residing in London, and at the time 
of the taking of testimony in this cause it was hanging in his dining room. 
Sadler told Cotterell before effeeting the sale of the painting that he had 
already sold the copyright to the Berlin company, but at no finie, so far 
as the évidence shows, was there inscribed upon some visible portion of the 
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painting, or on the substance upon wliich it was mounted, or on the frame 
thereof, any notice of copyright 

Wm. A. Jenner, for plaintiff in error. 
Antonio Knauth, for défendant in error. 

Before WAIXACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. It is contended that plaintiff had no légal right to 
take a copyright, that he was not, within the meaning of section 4952 
[U. S. Comp. St. 1901, p. 3406], an "assign" of the author, and that 
no one but the author or proprietor of the original painting is entitled 
to take a copyright. This point has been fully discussed by Judge Put- 
nam in Werckmeister v. Pierce & Bushnell Co. (C. C.) 63 Fed. 455, 
and by Judge Holt in Werckmeister v. Am. Lithographie Co. (C. C.) 
142 Fed. 827. We concur in their conclusions, and are of the opinion 
that plaintiff secured a statutory copyright. 

It is next contended that plaintiff has no right to maintain the action 
because of omission to give the notice of copyright prescribed by sec- 
tion 4962 [U. S. Comp. St. 1901, p. 3411] on the original painting or 
its mount. That point also is discussed in the cases last-above cited, 
and we concur in the conclusions therein expressed, although a major- 
ity of the Circuit Court of Appeals in the First Circuit reached a dif- 
férent conclusion. Pierce & Bushnell Mfg. Co. v. Werckmeister, 72 
Fed. 54, 18 C. C. A. 431. 

It is next contended that this action cannot be maintained because 
plaintiff did not hâve the right of property or possession before com- 
mencing the action. This is on the theory that the proceeding is an or- 
dinary action of replevin under the New York Code. It is, however, 
a direct proceeding to secure condemnation and forfeiture of the goods, 
as the complaint and judgment shows. It is the "action in the nature 
of replevin for seizure of plates and copies," which is referred to in 
Bolles v. Outing Co., 175 U. S. 266, 20 Sup. Ct. 95, 44 L. Ed. 156, al- 
though the penalty for each copy seized or found in defendant's pos- 
session is not included in the same action, as this court intimated that it 
might be. Bolles v. Outing Co., 77 Fed. 966, 23 C. C. A. 594. The 
marshal seizes them to await the judgment of the court, under a writ 
which is most analogous to a writ of replevin, but which the Circuit 
Court issues, not solely under section 914 [U. S. Comp. St. 1901, p. 
684], but under the broad grant of power in section 716 [U. S. Comp. 
St. 1901, p. 580] . There hâve been a great number of décisions upon this 
vexed question as to how the relief accorded by section 4965 [U. S. 
Comp. St. 1901, p. 3414] shall be secured, and they are not altogether 
harmonious. It will not be profitable to discuss them. The question 
can be decided only by the Suprême Court, and, even if we were of the 
opinion that the action and the writ were of more doubtful validity 
than we are inclined to attribute to them, it would seem to be the wiser 
course to affirm, and thus secure a final détermination of the question, 
since upon ail the other propositions in the case we are satisfied that no 
error was committed by the* trial court. 

Other points raised (that defendant's constitutional rights hâve been 
invaded by exécution of the writ, and that information procured un- 
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der it could not be lawfully used against défendant under the fourth 
and fifth amendments to the Constitution) seem to be disposed of by 
the récent décision in Haie v. Henkel (U. S. Sup. Ct. Mardi 12, 1906), 
26 Sup. Ct. 370, 50 L. Ed. 652. 
The judgment is affirmed. 



AMERICAN LITHOGRAPHIC CO. v. WERCKMETSTER. 

{Circuit Court of Appeals, Second Circuit. April 4, 1906. On Motion to 
Amend Mandate April 24, 1906.) 

No. 106. 

COPYKIGHT— PEWALTT FOB INFBINGEMENT — PaINTWQ. 

Under Rev. St. § 4965 [U. S. Comp. St. 1901, p. 3414], provlding tlie 
penalties recoverable for infringement of a copyright, and that the in- 
fringer "in case of a painting * * » shall forfeit ten dollars for 
every copy of the same in his possession or by him sold or exposed for 
sale," it is not necessary that the infringing copies of a painting shall 
be found in défendants possession to authorize the recovery of the pen- 
alty named. as in case of a book or photograph, but it is sufficient if tbey 
were either so found or hâve been sold or offered for sale by défendant. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, Southern District of New York, in favor of défend- 
ant in error for $10,000, penalties for violation of section 4965, Rev. 
St. [U. S. Comp. St. 1901, p. 3414], one-half to plaintif! and one-half 
to the United States. 

Wm. A. Jenner, for plaintifï in error. 
Antonio Knauth, for défendant in error. 

Before WAIXACE, EACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The copyright in question relates to the picture 
Chorus, which was the subject of the litigation covered by our décision 
in American Tobacco Company v. Werckmeister (filed to-day) 146 
Fed. 375. Référence may be had thereto for the disposition of several 
of the points (assignment of copyright, requirements as to giving no- 
tice, etc.) which are urged upon the présent appeal. 

The complainant allèges a sale of 30,100 copies of the copyrighted 
painting. None of thèse were found in the possession of défendant at 
the rime of beginning action, under any process or otherwise. Défend- 
ant insists that for that reason the plaintifï failed to show facts suf- 
ficient to sustain recovery. Reliance is had on the décisions in Thorn- 
ton v. Schreiber, 124 U. S. 612, 8 Sup. Ct. 618, 31 L. Ed. 577, and 
Bolles v. Outing Co., 175 U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156. In 
both those cases the copyrighted article was a photograph. Défend- 
ants counsel suggests that there is no reason apparent why there 
should be one measure of damages in the case of a book or photograph 
and another in the case of a painting ; but it is a sufficient answçr to such 
suggestion to note that the statute makes just such a distinction. In 
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the case of a book or photograph the offending person shall forfeit 
"one dollar for every sheet found in his possession, either printing, 
printed, copied, published, imported, or exposed for sale." In the 
case of a painting he shall forfeit "for every copy of the same in his pos- 
session, or by him sold or exposed for sale." In the one case it will be 
noted that there is to be no penalty for any copy "sold"; in the other 
case a penalty for every copy "by him sold" is to be exacted. The 
structure of the sentence is conformed to this distinction. In the ear- 
lier quotation the words "found in his possession" qualify every sub- 
séquent word in the clause; in the later quotation the words "in his 
possession" are eut off from the next succeeding words "by him sold" 
by the use of the word "or." It is not necessary to inquire why this 
distinction is made ; it is sufficient to say that it is made, in language so 
plain that to eliminate it would be judicial législation. 

We are satisfied, however, that there was not sufficient évidence to 
warrant the jury in finding as they did that the défendant had sold 
1,000 copies or over to the American Tobacco Company. The repré- 
sentatives of both thèse corporations, and every individual officer and 
employé who was called to the stand, claimed privilège under the fifth 
amendment to the Constitution. So far as any privilège personal to the 
witness was concerned, there was no merit in such contention. No 
claim was made that there had been any sale or purchase by him, but 
only by the corporation in whose employ he was. In some instances 
the court required the witness to answer, but as to most of the ques- 
tions and as to the books and papers of both corporations it sustained 
the objections. Apparently this was error. The Suprême Court has 
since held that corporations are not under the protection of the fifth 
amendment. Haie v. Henkel (U. S. Sup. Ct. March 12, 1906), 26 
Sup. Ct. 370, 50 L. Ed. 652. But the resuit of such ruling has been to 
dénude the case of sufficient positive évidence to sustain the verdict. 
It appears that over 1,000 copies of the picture were found in the pos- 
session of the tobacco company ; that a design, the same as that of the 
copies, was submitted to one of the employés of the tobacco company 
by the lithographie company, and approved by him; that dealings be- 
tween the two companies are fréquent, and checks are signed almost 
daily by the tobacco company for the lithographie company ; and that 
ail kinds of printing and lithographie supplies were got from the one 
company by the other. But, although the very objections availed of 
are persuasive to the belief that the défendant made and sold ail the 
copies which were found in the possession of the tobacco company, 
there is not in the record compétent légal évidence to support such a 
finding. 

The judgment is reversed. 

PER CURIAM. This is a motion to amend a mandate which re- 
versed a judgment of the Circuit Court by adding thereto a provision 
that a new trial be granted. Such an amendment is unnecessary. The 
action was one at law. The reversai did not finally dispose of the 
cause, but returned it to the Circuit Court with the issues undisposed of. 
It is entirely within the power of that court to set them for trial. 

Motion denied. 
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ALBERT LORSCH & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 9, 1900.) 

No. 45. 

Customs Duties — Measubement — Imitation Peecious Stones — "Dimen- 
sions." 

The provision in Tarife Act July 24, 1897, c. 11, § 1, Scliedule N, par. 
485, 30 Stat. 192 [U. S. Coiup. St. 1901, p. 1676], for imitation precious 
stones not exceeding an inch in "dimensions" does uot exclude stones ex- 
ceeding an inch in a single dimension. To be excluded they must exceed 
an inch in more than one direction. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal by the importers from a judgment of the Circuit Court for 
the Southern District of New York (135 Fed. 214), which affirmed 
a décision of the Board of General Appraisers (G. A. 5,661, T. D. 
25,251), sustaining the collector in assessing a duty of 45 per cent, 
ad valorem upon the imported merchandise. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

Henry L. Burnett, U. S. Atty., and Charles Duane Baker, Asst. U. 
S. Atty. 

Before WAEEACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The merchandise in question is composed of glass 
or paste made to imitate jade, a semiprecious stone. The sample 
in évidence, taken from the importation, represents an oval cameo 
about 1 1-5 inches in length, 3-5 of an inch wide and 1-16 of an inch 
thick. The collector imposed an ad valorem duty of 45 per centum, 
under Act July 24, 1897, c. 11, § 1, schedule N, par. 112, 30 Stat. 
192 [U. S. Comp. St. 1901, p. 1676], classifying the merchandise as 
"manufactures of glass or paste." The importers protested, insist- 
ing that it should hâve been assessed under paragraph 435 of the 
same act; the relevant parts thereof being as follows: 

"Imitations of diamonds or other precious stones, composed of glass or paste, 
not exceeding an inch in dimensions, not engravod, painted, or otherwise orna- 
mented or decorated, and not mounted or set, 20 per centum ad valorem." 

The sole question to be determined is whether the importations are 
within the language last quoted, or, in other words, does an oval 
stone, which is less than an inch wide, less than an eighth of an 
inch thick and which is more than an inch in the one particular of 
length only, exceed an inch in dimensions? We think it does not. 
The contrary conclusion is reached by substituting the word "dimen- 
sion" for the word "dimensions" as found in the law, and this upon the 
theory that Congress intended to use the former and adopted the 
latter in order to make the sentence grammatical. We see nothing 
ungrammatical in the paragraph as written, and are convinced that 
when the dimensions of an object are to be ascertained measurement 
must be taken, at least, in more than one direction. In common par- 
lance no business man would think of using the word "dimensions" 
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as synonymous with length. A person about to charter a ship or 
îease a house would hardly deem his inquiry for dimensions answered 
by the information that the ship was 280 fect in length, or that the 
iiouse was 25 feet front. An order for building stones over a foot 
in dimensions would not be filled by the delivery of stones 13 inches 
long, two inches wide, and one inch thick, and an order for cloth 
a yard in dimensions would not be filled by a pièce of tape a yard in 
length. If we turn to the dictionaries we find the word "dimensions" 
defined as including length, breadth, and thickness, implying the 
présence of ail three of thèse characteristics — a body having extent, 
size, and magnitude in at least two directions. In commercial transac- 
tions the word usually relates to capacity or bulk and implies cubic 
rather than superficial proportions. At least there must be measure- 
ment in more than one direction ; mère length will not do ; a straight 
line has no dimensions. 

The appellee construes the paragraph as if it read "not exceding an 
inch in length." If this had been the intention of Congress it would 
hâve been easy to say so, as was done in several instances in the same 
act where duty is regulated by the length, width, or thickness of the 
article. We think the paragraph entirely clear. But concède that it 
is doubtful, the concession leaves the appellee in no better position, 
for the property of the citizen may not be taken under an ambiguous 
law. If there be doubt it should be resolved in favor of the importer. 

The judgment, so far as it relates to the merchandise in question, 
should be reversée!, and duty should be levied under paragraph 435. 



CEBALLOS v. UNITED STATES. 

LEE TAI LUNG v. SAME. 

(Circuit Court of Appeals, Second Circuit. Mardi 23, 1906.) 

Nos. 60 and 207. 

Customs Dtjties — Meastiremekt — Olives — "Gai.t.ox." 

Under Tariffl Act July 24, 1807, c. 11, § 1, Schedule G, par. 204, 30 Stat. 
171 [U. S. Comp. St. 1901, p. 1051], imposing a duty at various rates "per 
gallon," according to condition, the duty should be assessed on the basis 
of the wine or liquid gallon and not the dry gallon, regardless of whether 
the olives are imported dried or in brine. 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below in the Ceballos Case, see 139 Fed. 705. In the 
Lee Tai Lung Case there was no opinion. The décisions covered by 
thèse appeals affirmed two décisions of the Board of United States 
General Appraisers, G. A. 5,701 (T. D. 25,359) and G. A. 6,221 (T. 
D. 26,888), which had affirmed the assessment of duty by the col- 
lector of customs at the port of New York. The opinion of the 
Board in the former case is set forth in the report of the Circuit 
Court décision in the Ceballos Case (C. C.) 139 Fed. 705, supra. 
The opinion of the Board in the latter case is as follows: 
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WAITE, General Appraiser. The importation in this case consists of five 
boxes of dried olives importée! from China. They were assessed for duty at 
15 cents per gallon, under the following provision in Tariff Act Julv 24, 1897, 
c. 11, § 1, Schedule G, par. 204, 30 Stat. 171 [U. S. Comp. St. 1001, p. 1001] : 

"(2G4) * * * Olives, green or prepared, in bottles, jars, or similar 
packages, twenty-five cents per gallon ; in casks or otlierwise tlian in bottles, 
jars, or similar packages, flfteen cents per gallon." 

There appears to be no dispute that the goods were correetly classified un- 
der paragraph 264, the only question raised relating to wbether they sliould 
be assessed upon the basis of the gallon of liquid measure, conta ining 231 
cubic inches, which was used by the customs officers, or the gallon of dry 
measure, presumably that containing 208.8 cubic inches, which the importer 
claims should be api)lied. Additional information derived from the record 
In this case and from other sources confions the opinion expressed by the 
board in the Ceballos Case (G. A. 5.701. T. r>. 25,359), alfirmed by the Circuit 
Court in Ceballos v. U. S. (C. C.) 139 Fed. 705 (T. D. 25,879), namely, that 
the customs gallon of the United States is the wine gallon of 231 cubic inches, 
if, indeed, that is not the only gallon in gênerai use in the commerce of this 
country. While it appears that Congress, under its constitutional authority to 
"fix the standard of weights and mensures" (article 1, § 8. Const.), lias never 
in terms formulated a System of standard weights and measures for the 
United States, there bas been practically a législative adoption of certain stand- 
ards in use, inclnding the wine gallon of 231 cubic inches, but not, so far 
as we are informed, the dry gallon. The history of this législation and the 
related facts are summarized in a compilation issued by the Bureau of 
Standards of the Department of Commerce and Labor, entitled "Uaws con- 
cerning the weights and measures of the United States," from which we 
quote (page vii) : "At the time of the American Révolution the weights and 
measures in common use were of English origin. Most of them had been pro- 
cured from time to time by the colonies from Great Britaln, and although 
it was well known that there were variations in the weights and measures 
of the same dénomination throughout the states, it was not until 1830 that 
the niatter received attention from Congress. At this time an investigation of 
the weights and measures in use in the various custom houses was ordered 
by a resolution of the Senate. As a resuit of this investigation, the avoirdu- 
pois pound, the English yard, the wine gallon of 231 cubic inches, and bushel 
of 2.150.42 cubic inches were adopted by the Treasury Department, and the 
construction of copies of the standards tlius established was immediately 
undertaken, in order to supply the custom houses with uniform weights and 
measures. In 1836 a joint resolution of Congress directed the Secretary of the 
Treasury to deiiver to the governor of each state in the Union a complète set 
of ail the weights and measures adopted as standards by the départaient, to 
the end that a uniform standard of weights and measures might be estab- 
lished throughout the United States. Nearly ail of the states hâve been sup- 
plied with complète sets of standards, in accordance with the resolution men- 
tioued, and in many cases they hâve been adopted by législative action as 
the standards of the state." The joint résolution of 1830 referred to is found 
in 5 Stat. 133, and reads as follows: 

"Resolved by the Senate and House of Représentatives of the United 
States of America in Congress assembled, That the Secretary of the Treasury 
be, and he hereby is directed to cause a complète set of ail the weights and 
measures adopted as standards and now either made or in the progress of 
manufacture for the use of the several custom-honses, and for other pur- 
poses, to be delivered to the Governor of each state in the Union, or such 
person as he may appoint, for the use of tlie states respectively, to the end 
that an uniform standard of weights and measures may be established 
throughout the United States. 

"Approved June 14, 1830." 

This statute appears to be a législative récognition of the staudards adopt- 
ed in the investigation of 1830. A later act (that of Auaust 18, 1894, c. 301, 
28 Stat. 383 [U. S. Comp. St. 1901, p. 23,82]), directs the Secretary of the 
Treasury, who then had supervision of such matters, "to furnish précise 
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copies of standard weights and measures to * * * any state, terrltory, or 
institution not heretofore furnished with the same, upon application in writing," 
etc. By aet of March 3, 1901, c. 872, 31 Stat. 1449 [IL S. Comp. St. 1901, p. 
2383], Oongress ereated the National Bureau of Standards, section 2 of which 
provides, among otlier things, "that tlie functions of the bureau shall consist 
in the custody of the standards, the comparison of the standards used in 
scientiflc investigations, engineering, manufacturing, commerce, and educa- 
tional institutions with the standards adopted or recognized by the govern- 
ment; the construction, when necessary, of standards, their multiples and 
subdivisions ; * * * the solution of problems which arise in connection 
wiith standards. * * * The Board lias before it a certiflcate, under the 
signature of the director of the Bureau of Standards, and the seal of the 
Bureau, containing a list of standard weights and measures adopted by the 
ïreasury Department, copies of which hâve, frorn time to time, been trans- 
mitted to the Governors of the several states of the Union, pursuant to the 
joint resolution of June 14, 1836, and the act of August 18, 1894. The only 
gallon mentioned in this schedule is the gallon of 231 cubic inches capacity. 
The state statutes printed in the compilation above quoted show that at 
least 38 out of the 45 states in the Union hâve by law expressly adopted 
the weights and measures prescribed by the fédéral government. In many 
instances thèse statutes speeiflcally include the wine gallon, but in only three 
states, apparently, is there any législative référence to such a unit of meas- 
ure as the dry gallon. Thèse states are Gonneeticut and Wisconsin, which 
provide for a dry gallon of 282 cubic inches capacity, and Minnesota, which 
provides for a dry gallon of 268.8 cubic inches capacity. 

From the foregoing review of législation and officiai action upon this sub- 
ject, it is apparent that the only gallon which has ever been "adopted or 
recognized" as a standard by the fédéral government is the wine gallon of 
231 cubic inches. We are clearly of the opinion that this is the gallon re- 
ferred to in paragraph 264. It is not shown that there is any such objection 
to measuring a dry substance like the goods in controversy by the liquid 
gallon as would make the construction of paragraph 264, adopted by the 
customs officers, unjust, unreasonable, or absurd. It is true the term "gallon" 
imports a liquid measure, and the commodity in question is of such a nature 
that it might be measured by dry measure. Still, as no measure is designated 
by the tariff in connection with the importation of olives except the gallon, 
and it has always been the practice of the custom bouse to measure dry 
olives by the liquid gallon, we think that practice should maintain. The 
construction placed upon the law by the officers who administer it frequently 
influences the construction given it by the courts. Robertson v. Downing, 
127 U. S. G07, 8 Sup. Ct. 1328, 32 L. Ed. 269. It] is improbable that the word 
"gallon," as used in paragraph 264, means one unit of quantity when the 
olives are dried, and quite another when they are in brine or liquid. Ce- 
ballos v. U. S., supra. 

We hold that the gauge of dried olives must be made by the gallon of 231 
cubic inches, and overrule the protest, affirming the collector's décision. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for the 
importer. 

Henry A. Wise, Asst. U. S. Atty. 

Before WALXACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Affïrmed, on the opinion of the Board of General 
Appraisers. 



IN KE DBESSER. 383 

In re DRESSER. 

(Circuit Court of Appeals, Second Circuit. May 22, 190G.) 

No. 249. 

1. Bankbuptct — Dischaege — Obtaining Propeety by Means of False 

Statement. 

Bankr. Act July 1, 1898. c. 541, § 14b (3), 30 Stat. 550 IV. S. Conip. St. 
1901, p. 3428], as amended in 1903 (Act Feb. 5, c. 487, §4, 32 Stat. 797 
[U. S. Comp. St. Supp. 1905, p. 684]), which authorizes the refusai of a 
discharge to a bankrupt if he lias "obtained property on crédit from any 
person upon a materially false statement in writing made to such person 
for the purpose of obtaining such property on crédit," should not be 
given the strict construction required in case of a criminal statute, but 
one sufficiently libéral to effectuate the intention of Congress, which was 
to deprive any bankrupt of the benefit of a discharge who lias obtained 
property by means of a written statement false in material niatters, and 
within the fair meaning of the clause the statement was "made to such 
person," if it was given to an agent for the purpose of using it in obtain- 
ing property for the bankrupt, and if its contents were communicated by 
the agent to such person, and it is not necessary that the statement itself 
should hâve been delivered to such person, nor that it should bave been 
made for the purpose of inducing any particular person to rely upon it. 

2. Same — Repusal to Answee Questions. 

The fact that the refusai of a bankrupt to answer material questions in 
the course of the proceedings which were approved by the référée was 
based on the claim of his constitutional privilège not to incrbninate him- 
self does not deprive the court of the right to deny him a discharge be- 
cause of such refusai, under Bankr. Act July 1, 1898, c. 541, § 14b (G), 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3428], as amended in 1903 (Act Feb. 
5, c. 487, §4, 32 Stat. 797 [U. S. Comp. St. Supp. 1905, p. 684]). 

Herbert H. Maass, for appellant. 

R. Burnham Moffat (Robert D. Murray, of counsel), for appellees. 

Before WAIXACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. By this appeal it is sought to re- 
verse a judgment of the District Court ref using the bankrupt's dis- 
charge. 144 Fed. 318. The court decided that the spécifications of 
objection filed by certain creditors who had purchased drafts drawn 
by the American Tubing & Webbing Company, and accepted by 
Dresser & Co., were established by the proofs. The question pre- 
sented is whether Dresser had (1) "obtained property on crédit from 
any person upon a materially false statement in writing, made to 
such person for the purpose of obtaining such property on crédit;" 
or had (2) "in the course of proceedings in bankruptcy refused to 
obey any lawful order of, or to answer any material question ap- 
proved by, the court," within the meaning of section 14, subd. b, cls. 

3. 6, Bankr. Act. July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
1901, p. 3428] as amended bv Act. Feb. 5, 1903, c. 487, § 4, 32 Stat. 
797 [U. S. Comp. St. Supp. 1905, p. 684]. The facts proved in 
support of the first objection, concisely stated, were thèse : Dresser 
concerted with a corporation having intimate business relations with 
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his firm of Dresser & Co. to raise money by the sale through a 
broker of accommodation drafts to be drawn by the corporation and 
accepted by the firm. The scheme contemplated that the proceeds of 
the drafts should be paid by the broker to the corporation, go into 
its bank account, and be used by it to the extent required by its 
financial necessities, and the balance be sent to the firm. To fa- 
cilitate the sale of the drafts by inducing purchasers to buy, a written 
statement, false in material facts respecting the financial condition 
of the firm, was made by Dresser, and placed in the hands of the 
broker; and in making sales of the paper the broker communicated 
the substance of the contents of the statement to the varions pur- 
chasers to whom he sold the drafts. The corporation sent the firm 
a large part of the proceeds of the drafts sold by the broker to pur- 
chasers, who bought them upon the faith of the contents of the 
statement. 

The only part of the contention for the appellant which deserves 
serious considération is the argument that to bring the case within 
the meaning of clause 3 it is necessary to prove that the false state- 
ment was delivered by the bankrupt himself to the creditor from 
whom the property was obtained, or at least that it was meant to 
be delivered to the particular person of whom the property was ob- 
tained, and that in any case the statement itself must hâve been 
shown to the person from whom the property was obtained. 

The provisions of the section are not to receive the strict con- 
struction given to criminal statutes, but should receive a reasonable 
one to efïectuate the intention of Congress, so far as that can be 
ascertained by the language employed. We think that intention was 
to deprive any bankrupt of the benefit of a discharge who has ob- 
tained property from any person by means of a written statement 
false in material matters ; and within the fair meaning of the clause 
the statement is made to such person, if it was given to an agent 
for the purpose of using it in obtaining property for the bankrupt, 
and if its contents were communicated by the agent to such person. 
The words "such person" refer to the previous words "any person," 
and the statement is "made to such person" whenever it is made 
by the bankrupt himself or his duly authorized agent; and it is 
none the less "made," although the statement itself is not delivered, 
when its contents are correctly communicated by the agent. The 
purpose of Congress in prescribing a written statement to be essential 
was to protect the bankrupt from the danger of having his statement 
perverted or distorted by paroi évidence, and that purpose is equally 
well accomplished whether the statement itself is used in obtaining the 
property, or whether the contents are communicated. The language 
of the clause does not necessarily import that the statement shall 
hâve been made for the purpose of inducing any particular person 
to rely upon it. 

The phraseology of the clause in its entirety is consistent with the 
interprétation which we hâve thus indicated. We are asked to read 
it as though instead of the word "made" Congress had used the 
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word "delivered." The use of that word would hâve required a 
very différent construction to be placed upon the clause, and if 
Congress had intended such a construction it is to be assumed that 
the word would hâve been used. 

The facts proved in support of the second objection were thèse: 
During his examination at a meeting of creditors the bankrupt re- 
fused to answer certain material questions relating to the disposition 
of certain of his property, assigning as a reason that the answer 
might tend to incriminate himself. The référée formally approved 
the questions, but refused to order the bankrupt to answer. The 
facts bring the case directly within the language and spirit of clause 6. 

The contention for the appellant is that to enforce clause 6 under 
the circumstances of this case would deprive the bankrupt of his 
constitutional right of immunity from self-incrimination. The pro- 
ceeding for a discharge is not a criminal proceeding, and the con- 
stitutional protection extends to the protection of the witness in 
criminal proceedings only ; and of course it may always be waived 
by the witness himself. We entertain no doubt that it is within the 
power of Congress to grant or to refuse a discharge to a bankrupt 
upon such conditions as it may deem proper. Such a privilège is not 
a natural right, or a right of property, but is a matter of favor, to 
be accepted upon such terms as Congress sees fit to impose. 

We do not deem it necessary to elaborate the reasons for the 
conclusions thus reached as to both of the objections, because they 
are satisfactorily expressed in the very full and excellent opinion of 
Référée Dexter, to whom, as spécial commissioner, the issues were 
referred to report the facts, with his opinion thereon. 

The judgment is affirmed, with costs. 



PORTEE et al. v. TONOPAII NORTII STAR TUXXEL & DEVELOPMENT 

CO. 

(Circuit Court of Appeals, Ninth Circuit. June 27, 1906.) 

Ko. 1,241. 

Mines and Mining — Conpijctino Mtxing Claims — Evidence Considered. 

The décision of a Circuit Court affirmed, holding that the évidence 
was insufficient to sustain the burden of nroof rosting on adverse claim- 
ants to show that any part of mining gronnd sought to be patented by 
défendant was within the boundaries of a claim as previously located by 
plaintiffs and their grantors. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nevada. 

For opinion of court below, see 133 Fed. 75G. 

This was a suit in equity, commencée! by the appellants against the 

appellee under the provisions of sections '2:i2~> and 232fï. Rev. St. 

U. S. [Comp. St. 1901, pp. 1429, 1130], to détermine the question 

of the right of possession of certain mining ground situated in Tono- 

146 F.— 25 
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pah, Nye county, Nev. The court rendered a decree in favor of 
the défendant. The complainants appeal. 

Garoutte & Goodwin and Welles Whitmore, for appellants. 
K. M. Jackson, Key Pitman, and Campbell, Metson & Campbell, for 
appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The défendant, the Tonopah North 
Star Tunnel & Development Company, filed its application for a 
patent for the Ivanpah mining claim in the United States Land Office 
at Carson City, Nev., on the 19th day of September, 1903. Within 
60 days the complainants filed in said land office their adverse claim to 
the defendant's application, and within thirty days thereafter com- 
nienced suit in the United States Circuit Court for the District 
of Nevada to détermine the rights of the respective parties to the 
ground in controversy. The case was heard upon oral testimony, 
documentary évidence, location notices, plats, and diagrams, and a 
decree entered in favor of the défendant. The claim of the complain- 
ants is based upon a location of a mining claim known as the "Dave 
Lewis Hope," made August 26, 1901, and an amended certificate of 
location of said claim under the name of the "Mizpah Intersection," 
made May 17, 1902. The claim of the défendant is based upon a lo- 
cation of a mining claim known as the "Ivanpah," made October 10, 
1901. Both claims are situated on the westerly side of Mt. Oddie, 
in the Tonopah mining district. It is claimed by the complainants 
that defendant's location overlaps a considérable part of the complain- 
ants' location. The défendant, on the other hand, claims that, as the 
complainants' location was originally made, there is no conflict in the 
two locations. 

The case was heard by Judge Hawley in the Circuit Court, and in his 
opinion the questions in controversy were fully discussed. Porter 
v. Tonopah North Star Tunnel & Development Co., 133 Fed. "56. 
In this court we hâve had the assistance of oral arguments and 
elaborate briefs in considering the questions at issue, but we hâve 
been unable to find that the court was in error, either in the facts 
found or in its construction of the law. 

For the reasons stated by Judge Hawley in his opinion, the decree of 
the Circuit Court is therefore affirmed. 
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PHŒNIX CAP CO. T. REISS et a!. 

(Circuit Court, S. D. New York. December 1, 1905.) 

Patents — Infbingement — Hermetically Sealed Jars. 

The Weissenthanner patent, No. 483,033, for a hermetically sealefi 
jar, if conceded patentable novelty, is for a combination of éléments ail 
of which were old, and its claims must be strictly construed. and limit- 
ed to the précise combination shown. As so construed held not infringed. 

In Equity. Suit for infringement of letters patent No. 483,033 for 
a hermetically sealed jar, granted to Achille Weissenthanner. On 
final hearing. 

Kenyon & Kenyon, for complainant. 

Wm. F. Hall and Wm. Wallace White, for défendants. 

WAIXACE, Circuit Judge. The patent in suit is for an improve- 
ment for hermetically sealed jars. Broadly considered, the éléments 
of the claims are: 

(1) A jar having a projecting rim. 

(2) An outer covering, having an annular recess in its rim. 

(3) An interposed cover, having a rim adapted to fit the rim of the 
jar. 

(4) A gasket or elastic ring in the annular recess of the outer 
cover. And 

(5) A collar to embrace the rims of the cover and the jar, and 
hold them locked together. 

Ail of thèse éléments were old separately. Most of them were old in 
combination, although in the patents for sealed jars of the prior art 
the gasket was generally held between the rim of the cover and the rim 
of the jar, and not between the rim of the cover and the rim of an inter- 
posed cover. But, as appears in the prior English patent to Gedge, No. 
9146, ail of the éléments were old in combination and old in mode of 
opération. In that patent, as well as in the patent in suit, the gasket is 
inserted between the upper and lower covers, and assists to hold the 
latter by an elastic pressure firmly in place upon the rim of the jar. 

The departure of the patent in suit consists in the new form of the 
parts. Whereas in the Gedge patent the rim of the jar is horizontal 
at the inner portion and downwardly inclined at the outer portion, 
in the patent in suit it is downwardly inclined at the inner portion 
and horizontal at the outer portion. In both patents the rim of 
the jar and the rim of the upper cover is of a form to fit the peculiar 
form of the gasket which is to be inserted between them, and the 
lower cover is also of a form to make room for the gasket and fit 
the rim of the jar. In both the purpose of the gasket is to afford a 
packing between the upper cover and the lower cover. In the Gedge 
patent the rim of the lower cover does not extend over the whole of 
rim of the jar, and beyond the point to which it extends the gasket 
is in direct contact with the rim of the jar. This arrangement would 
seem to be préférable, as it afïords a tighter sealing to the jar than 
would be practicable if the lower cover extended completely across 
the rim of the jar. Indeed, the expert for the complainant admits 
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that with a rigid material like tin plate it would be practically impos- 
sible to cover the rim of a glass or earthenware jar, so as to prevent 
the access of air to the contents ; and he therefore argues that what is 
called in the patent "a tin diaphragm" and a "cap or tin cover" should 
be read as meaning a diaphragm of tin foil, such as was shown in 
the prior patent to Gillingham. The drawings of the patent in suit, 
as well as the language of the description, show that such a reading 
is not the correct one, because it is obvious that with the use of such 
a tin foil diaphragm it would be unnecessary to make its rim of any 
particular form, and the desired form could be given to it perfectly by 
merely pressing the contracting parts together in sealing the jar. 

In the patent in suit the gasket is triangular in cross-section, and 
the rim of the upper cover has a V-shaped annular recess, while in 
the Gedge patent the gasket is approximately rectangular and 
grooved at the upper surface, and the rim of the upper cover has 
corresponding annular grooves. No évidence was offered by the 
complainant that the patented invention had ever been put to any 
commercial use. It is difncult to see how it could hâve been any 
advance upon the prior art. But it is unnecessary to pass upon the 
question of the patentable novelty of the claims, because it is mani- 
fest that upon the strict construction which must be given to them 
they hâve not been infringed by the défendants. 

The rim of the défendants' jar is not the rim of the patent, but 
is substantially the rim of the prior Mason patent. The rim of the 
upper cover is like that shown in the Mason patent, and does not hâve 
any V-shaped annular recess to receive the gasket. The défendants' 
jar does not hâve the gasket of the patent in suit, but the ordinary 
flat packing ring of the prior art, instead of the V-shaped gasket of 
the patent. The défendants' jar does not hâve the interposed cover 
of the patent, its diaphragm being of tin foil, and in this respect not 
differing substantially from the interposed cover in the prior patents 
to Crary and to Gillingham. 

The bill is dismissed, with costs. 



WEST DISINFECTING CO. et al. v. FRANK et al. 
(Circuit Court, S. D. New ïork. June 19, 1906.) 

1. Patents — Designs. 

Design patents are granted for appearance, and not with référence to 
mechanical usefulness. 

2. Same — Infringement — Case for Distnfectant. 

The Taussig design patent, No. 33,633, for a design for a casing for dis- 
infecting apparatus is valid, the peculiar contour of the patent rendering 
the device attractive to users. Also held infringed. 

In Equity. On final hearing. 

Harold S. Mackaye and William H. Kenyon, for complainants. 
George L,. Wheelock and Louis C. Raegener, for défendants. 

HAZEL, District Judge. The bill herein charges infringement of a 
design patent, No. 33,G33, of December 4, 1900, for a casing for disin- 
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fecting apparatus to Emil Taussig, of which complainant company 
is the owner by assignment. The défenses are want of novelty, prior 
use, and anticipation. Assuming the validity of the patent infringement 
is not controverted. The spécification states: 

"The leading feature of my design consists in a easing for disinfecting ap- 
paratus, whieh comprises a eyliisdrieal body portion, provided with rounded 
ends, the said body portion havmg an annuiar baml of perforations therein." 

The adaptation of any new, useful, and original shape, contour, or 
configuration of any manufacturai article is entitled to protection 
under the nrovisions of section 4920, Kev. St. [U. S. Comp. St. 
1901, p. 3398], and it is well settled that the originator of a design 
cannot claim the distinction of being an inventor unless he has pro- 
duced a salable article, which is not only original, but which possesses 
the characteristic and essential élément of bcauty or ornamentation, or 
that which imparts to it a peculiar or distinctive appearance. Gor- 
ham Co. v. Wliite, 14 Wall, 511, 20 L. Ed. 731; Smith v. Whitman 
Saddle Co., 148 U. S. 678, 13 Sup. Ct. 7C8, 37 F. Ed. 606. That in- 
vention may be involved in reproducing an old and well-known vend- 
able article in such manner as to give it an ornate appearance, the 
origination, being useful and for display, is undeniable. But there 
must be originality and beauty in the subject of the design, as the 
mère adaptation of old forms to new purposes does not involve in- 
vention, notwithstanding any ornamentation or pleasing configuration 
which ma)' render the article more convenient or salable. In Gorham 
Co. v. White, supra, the Suprême Court says: 

"And the thing invented or produced for which a patent is given is that 
which gives a peculiar or distinctive appearance to the manufacture or article 
to which it may be applied, or to which it gives fonn. The law manifestly 
contemplâtes that giving certain new and original appearances to a manu- 
facturée! article may enlmnce its salable value, may enlarge the demand foi- 
it, and may be a meritorious service to the public." 

Hence the rule may be accepted as well settled that design patents 
are granted because of appearance, and not with référence to mechan- 
ical usefulness. Rowe v. Blodgett & Clapp (C. C.) 103 Fed. 874. It 
was held in Untermeyer v. Freund (C. C.) 37 Fed. 342, that he who 
challenges the novelty of a patent must sustain the challenge by proof 
beyond reasonable doubt. Applying thèse rules to this case, com- 
plainant is without doubt equitably entitled to a decree sustaining its 
patent, for the évidence shows that the peculiar contour of its de- 
vice, which renders it attractive in appearance, commends it to users. 
This fact, of course, is an excellent test of its attractiveness. Brad- 
ley v. Eccles, 126 Fed. 945, 61 C. C. A. 669. The prior art does 
not disclose a easing the cléments of which présent an appearance to 
the eye as pleasing as that of the Taussig patent. The invention 
is concededly a modest one, and does not possess any spccially artistic 
embellishments, but it is neat in appearance, is well shaped, well pro- 
portioned, and, in short, it appeals pleasingly to the eye, and is quite 
différent from the Lewis and Impérial Hôtel exhibits. The latter de- 
sign, which approaches nearest in appearance to the design in suit, 
is egg-shaped, with perforations in the cylindrical part of the easing. 
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Complainant's design, which is also cylindrical, lias rourided and 
nicely proportioned caps at the ends, and a collection of perforations, 
smaller and more closely set than those in the Impérial Hôtel device, 
at the upper end of the casing, which extends downward about one- 
third of its length. The caps mentioned hâve a low oval curvature, 
which in combination with the perforated cylindrical case gives com- 
plainant's design a différent and more pleasing and finished ap- 
pearance, the gênerai effect of which enables ready distinguishment 
from the other casings. In view of thèse remarks, it is manifestly 
unnecessary to examine the évidence in relation to prior use or the 
mechanical patents to which attention is directed by the défendants. 
The prima facie évidence of invention to which the patent is en- 
titled not being overcome, complainant is entitled to a decree as 
prayed for in the bilL with costs. 



UNITED STATES v. MELDRUM. 

(District Court, D. Oregon. July 2, 1906.) 

No. 4,750. 

1. judges — death of judge presiding at trial — power of sttccessob to 

Détermine Motion for New Trial. 

Where the judge of a fédéral court who presided at the trial of a 
crimmal case dies after the rendition of a verdict and pending a motion 
for a new trial, his successor has authority to hear and détermine the 
same on the merits, by virtue of Rev. St. § 953, as amended by Act June 
5, 1900, c. 717, § 1, 31 Stat. 270 [U. S. Comp. St. 1901, p. 096], as well as 
by the law as it previously existed, where the évidence has been taken 
in sténographie notes, or he is otherwise satisfled that he can fairly 
pass upon the motion and allow a true bill of exceptions. 

[Ed. Note. — For cases in point, see vol. 29, Cent Dig. Judges, § 161.] 

2. Same — Sentence. 

The penalty for a criminal offense is a matter for législative régulation, 
and where the statute vests the court with a discrétion as to the punish- 
ment to be imposed, within stated limits, such discrétion is to be exer- 
cised by the judge independently of the jury ; and, In case of the death 
of the judge who presided at the trial of a défendant after conviction 
but before sentence, the sentence may be pronounced by his successor, 
where there is suffleient in the record to enable him to fairly and intel- 
ligently exercise such discrétion. 

On Motion by Défendant to Set Aside the Verdict and Grant a 
New Trial. 

W. C. Bristol, U. S. Atty., for the Government. 
Richard W. Montague, for défendant. 

WOLVERTON, District Judge. The défendant was, on Novem- 
ber 17, 1904, found guilty by the verdict of a jury on 21 counts, 18 
of which were for forging affidavits for the purpose of defrauding 
the government, and the remaining 3 for uttering and publishing as 
genuine 3 of such false and forged affidavits. On December 13, 1904, 
défendant frîed a motion to set aside the verdict and for a new trial, 
assigning as grounds therefor the following: (1) That the verdict 
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is not sustained by any évidence; (2) that it is contrary to law ; (3) 
that error of law was committed by the judge at the trial; (4) that 
error of law was committed in overruling the objections of défendant 
to the introduction of any testimony in the cause, for the reason that 
the indictment fails to charge an offense. On June 14, 1906, défend- 
ant, assigned an additional ground, namely: 

"That after the rendition of the verdict hercin, and while said motion for 
a new trial was neudin», and bef'ore décision had been rendered thereon or 
sentence passed, the Honorable Charles B. Bellinger, District Judge of the 
United States, before whom this cause was tried, died." 

In the présentation of the motion upon argument, défendant, 
through his counsel, cxplicitly waived ail reliance upon the four 
grounds first named, and based his right to relief solely upon the 
one recently assigned. This procédure on the part of the défendant 
is tantamount to a concession that none of the grounds waived was 
well assigned. With this concession it is nevertheless insisted that 
the judge now presiding ought not to assume to exercise the au- 
thority to sentence the défendant, and hence that the motion, for a 
new trial should be sustained as of course. The principal ground 
for this position is that the statute has reposed in the judge a very 
wide range of discrétion in prescribing the punishment that may be 
imposed, and that only the judge presiding at the trial will pré- 
sume to exercise such discrétion. The punishment may be imprison- 
ment at hard labor for a period of not more than 10 years, or a fine 
of not more than $1,000, or both fine and imprisonment. Another 
reason advanced is that in theory the judge is a component or a 
constituent part of the jury, thus necessitating a concurrence in 
the verdict rendered by the judge sitting at the trial; otherwise, a 
new trial must be awarded. The discrétion vested in the judge to 
grant a new trial is not an arbitrary volition, but a judicial or légal 
discrétion (as it is generally, perhaps not in every sensé accurate- 
ly, termed), to be exercised in conformity with the spirit of the 
law, and in a manrier to subserve, and not to defeat, the ends of sub- 
stantial justice. Savs Mr. Justice Foster in Bundy v. Hyde, 50 
N. H. 116, 120: 

"By discrétion — judicial discrétion — we mean the exercise of final judgment 
by the court in the décision of such questions of fact as from their nature 
and the circumstances of the case corne peculiarly within the province of the 
)iresidiu,^ judge to détermine, witliout the intervention and to the exclusion 
of the functions of a jury." 

This was said relative to the authority of the judge to permit 
leading questions to be asked. In a later case from the same court 
(Darling v. Westmoreland, 52 N. H. 401, 408, 13 Am. Rep. 55) 
it is said: "Judicial discrétion, in its technical légal sensé, is the 
naine of the décision of certain questions of fact by the court"- — • 
citing Bundy v. Hyde, supra. The point involved was as to the 
latitude allowable in cross-examination. So in State v. Wood, 23 
N. J. Law, 560, 564, speaking of the discrétion of the judge to 
grant a writ of certiorari, the court says : "True it is a légal discré- 
tion — a discrétion regulated by sound principle and just reason — but 
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it is discrétion still. It rests in the judgment of the court." It 
"implies that in the absence of positive law or fixed rule the judge 
is to décide by his view of expediency, or of the demands of equity 
and justice." Of such is the nature of the discrétion reposed in 
the court under the Oregon statute to relieve a party from a judg- 
ment, order, or other proceeding taken against him through his mis- 
take, inadvertence, surprise, or excusable neglect. Thompson v. 
Connell, 31 Or. 231, 48 Pac. 467, 65 Ara. St. Rep. 818. Of like 
character, as instanced by the foregoing cases, is the discrétion re- 
posed in the court to set aside a verdict, or to award a new trial 
through considérations of fact. It is not arbitrary, vague, or fanci- 
fui, nor is it to be controlled by humor or caprice, but to be governed 
by principle and regular procédure for the accomplishment of the 
ends of right and justice. If errors of law are relied upon, then 
the judgment of the court is required as to the right rule of law to be 
applied, and the questions are strictly of légal cognizance. Says 
Hammond, Circuit Judge, in Wright v. Southern Ex. Co. (C. C.) 
80 Fed. 85, 93: 

"It must and should be performed in every case with such conscientious in- 
telligence as belongs to the judge, and that is the best that can be done in 
any case where ne is called upon to discharge that duty." 

The principle is applied in a criminal case (People v. Knutte [Cal.] 
44 Pac. 166), where the court says: 

"While it is the exclusive province of the jury to find the facts, it is, 
nevertheless, one of the most important requirements of the trial judge to see 
to it that this function of the jury is intelligently and justly exercised. In 
this respect, while he cannot competently interfère with or control the jury 
in passing upon the évidence, he nevertheless exercises a very salutary super- 
visory power over their verdict. In the exercise of that power, he should 
always satisfy himself that the évidence as a whole is sufficient to sustain 
the verdict found ; and if, in his sound judgment, tt does not, he should 
unhesitatingly say so, and set the verdict aside." 

Speaking in gênerai, Mr. Bishop has this to say: 

"It is a rule widely governing in thèse cases, and reconciling multitudes of 
seeming conflicts iu them, that on whatever grounds the new trial is asked 
the court will look through the entire proceedings which led to the verdict, 
consider in connection with them the new facts and reasons, and order the 
reversai if it deems there was injustice whieh probably may be corrected, 
otherwise refuse." Bishop's New Crini. Proc. § 1277. 

See, also Séries v. Séries, 35 Or. 289, 57 Pac. 634; Mt. Adams, 
etc., Railway Co. v. Lowerv, 74 Fed. 463, 20 C. C. A. 596; Pringle 
v. Guild (C. C.) 119 Fed.' 962. 

Now, while in running through the authorities expressions are 
found that seem to indicate that the presiding judge could alone act 
the part, they are usually so employed because pertinent to the con- 
ditions of the particular case ; not that it was intended by any of 
the cases to décide that particular question. Upon the contrary, I 
am convinced that it cannot be affirmed upon principle or authority 
that such discrétion is personal to the presiding judge. An early 
case in the Suprême Court of the United States (Life & Fire Ins. 
Co. v. Wilson's Heirs, 8 Pet. 291, 8 L. Ed. 849) states the law so 
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clearly that ît seems to me a work of supererogation to look beyond 
it for other authority. The district judge refused to sign a judg- 
ment that had been entered by his predecessor ; the latter having died 
in the meanwhile. A mandamus having issued requiring him to 
show cause why he should not sign the judgment, he answered, 
among other things, that as the judgment was not rendered by him 
he had no power to grant a new trial, because he was not acquainted 
with the facts and circumstances that should influence his discrétion 
in making such an order. To this the Suprême Court, speaking 
through Mr. Justice McLean, answered : 

"But the district judge is mistaken in supposing that no one but the judge 
who rendors the judgment can grant a new trial, lie. as the successor of his 
predecessor, can exercise the saine powers, and has a right to act on every case 
that remains undecided upon the doeket, as fullv as his predecessor could hâve 
donc. The court remains the same, and the change of the incumbents cannot 
and ought not in any respect to injure the rights of litigant parties." 

The authority of the succeeding judge to exercise this discrétion 
is expressly recognized by the amendatory act of Congress of June 
5, 1900 (31 Stat. 270, c. 717, § 1 [U. S. Comp St. 1901, p. 696]). 
It is there enacted that in case the judge before whom the cause 
was tried is, by reason of death, sickness or other disability, unable 
to hear or pass upon the motion for a new trial, and aliow and 
sign the bill of exceptions, then that the judge who succeeds said 
trial judge, or any other judge of the court in which the case was 
tried, if the évidence in such case has been taken in sténographie 
notes, or if said judge is satisfied by any other way that he can pass 
upon said motion and allow a true bill of exceptions, he shall then 
pass upon the motion and sign the bill of exceptions. The further 
provision is added that in case the succeeding judge is satisfied that, 
owing to the fact that he did not préside at the trial, or for any 
other cause, he cannot fairly pass upon the motion and allow and 
sign said bill of exceptions, then he may, in his discrétion, grant a 
new trial to the party moving therefor. This statute is manifestly 
a récognition, and therefore declaratory, of the law as it existed 
prior to its enactment, touching the allowance or disallowance by 
the succeeding judge of a motion for a new trial. A motion to set 
aside a verdict proceeds upon identical grounds. It is logically im- 
possible, by reason of the order in which the hearings must be had 
and déterminations rendered, to settle a bill of exceptions without 
passing upon a motion to set aside a verdict or to grant a new trial. 
If such a motion were allowed, as counsel argues should be of 
course, where a succeeding judge is sitting, then there could be 
no further bother about the bill of exceptions, as the case could 
not be proceeded with further until another trial was had and an- 
other verdict rendered ; so the Congress has authorized a succeed- 
ing judge to settle the bill of exceptions — a thing that was not clear, 
and perhaps not allowable, prior to the act. But in doing so it has 
recognized the rule as it previously obtained that a succeeding judge 
might regularly grant a new trial. See further authorities bearing 
upon the subject: Allen v. State (Ga.) 29 S. E. 470; People v. Me- 
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Connell, 155 111. 192, 40 N. E. 608; Goos v. Ered Krug Brewing 
Company, 60 Neb. 783, 84 N. W. 258. 

True, a judge who lias not heard the witnesses, or noted their 
bearing while upon the stand giving their testimony, might not in 
many cases be so well qualified as the judge who presided to pass 
upon suclî motions ; yet unless it develops that he ,is unable, by 
reason of the fact that he did not préside, to fairly pass upon the 
motion, he is as fully authorized to perform the function as if he 
had presided at the trial. In many cases it must be conceded that 
the manner of the witnesses in testifying lias but little to do with the 
influence of their testimony, and that is readily manifest from the 
very nature of the testimony itself. In such a case, why may not 
the succeeding judge pass upon the motion as readily as the pre- 
siding judge? There is no reason left, or, if any, but slight, to 
urge against it. 

The authority being granted, the discrétion is to be exercised as 
the exigencies of the case may suggest or require. If the judge 
cannot do justice except by awarding a new trial, he should not 
hesitate to do so; but if, on the other hand, he can see from the 
record that no wrong can or will be done the défendant by denying 
the motion, the due and regular administration of justice requires 
that it should be done. 

The discrétion reposed in the judge to détermine the penalty to 
be imposed within defined limits is of a somewhat différent order. 
It is a function reposed through statute, by edict of the Législature 
or of Congress. A like discrétion is frequently accorded to the 
jury, and the only case that I hâve been able to find attempting in 
any way to define the term employed in that sensé is where the jury 
was concerned. I refer to Brown v. State, 109 Ala. 70, 20 South. 
103. At page 83 Justice Brickell says: 

"The discrétion they (the jury) are to exercise, and exercise in obédience 
to their own consciences ouly, is the choice or élection between the alternative 
iranishments. The discrétion is légal, in the sensé that it is derived from and 
conferred by law. But it is not of the nature of judicial discrétion, which 
is said to be controlled by fixed légal princinles." 

Ail offenses, even of the sanie order or naine, are not of exact 
similitude in their commission. Each lias its own peculiar character- 
istics. One may be accompanied with évidence of great malignity in 
the perpétration, and another with conditions tending to palliate 
or in some manner to excuse the act, though it may constitute a vio- 
lation of law ; and so on with varying shades of emphasis. It is to 
meet the exigencies, no doubt, of the occasion that the court is in 
many cases invested with a discrétion within certain latitudes to 
visit punishment upon the offender. Perhaps it was thought also 
by the lawgiver that the judge lias a better opportunity for know- 
ing what punishment, within the limits specified, will best subserve 
the state or the government in deterring others from a perpétration 
of the same or like offenses. Where invested in the judge, it be- 
comes wholly a matter for his exercise, the same as where reposed 
in the jury it is entirely for their exercise, and for none other. 
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It is a functîon that belongs of right to neither the court nor the 
jury, but is solely for législative régulation and direction, and no 
constitutional rights arc impaired if withheld from both ; but it may 
certainly, within reasonable limits, be accorded to either. So that 
where the discrétion is vested in the court, there is no requirement, 
either expressed or implied, that it should be exercised by the judge 
presiding at the trial, in conjunction with, and as a part of, the 
jury's work in finding the verdict, and not by his successor as an 
act independent of the jury. Manifestly, such discrétion must be 
exercised with sound judgment, having a conscientious regard for 
meting out such punishment only as in justice and right ought to 
be visited upon the offender, bearing in mind ail the facts connected 
with and attendant upon the commission of the offense with which the 
party stands convicted. What matters, if any, may be considered 
beyond thèse hère referred to it is not necessary now to suggest. 

Now, considering the nature of the discrétion involved, both in 
the considération of the motion for a new trial and in pronouncing 
sentence, there exists no good reason why the succeeding judge may 
not conscientiously discharge both functions in the présent case. 
The évidence has been fully reported, and a careful examination of 
it shows unmistakably that the jury was entirely justified in arriving 
at its verdict. There is but little room for the demeanor of wit- 
nesses while on the stand to hâve any particular bearing upon the 
weight of the évidence, they being called as to plain matters of 
fact, not readily susceptible of différent shades of rendering. This 
holding is not în conflict with the case of U. S. v. Harding, 
Fed. Cas. No. 15,301, for there none of the facts appearing at the 
trial were preserved ; Kane, District Judge, who wrote the prevailing 
opinion, saying: "The record which is before us is of course barren 
of facts." 

There may be cases where no one but the judge who presided 
at the trial could intelligently, or with propriety, pass upon the 
motion for a new trial or pass sentence; but this is manifestly not 
one of them. 

Now, as to the second reason assigned by counsel why a new 
trial should be granted, namely, that the judge is a component or 
constituent part of the jury, and cannot act in the premises except 
in conjunction therewith. This contention has for its corollary the 
further idea that the right to hâve the judge who sat at the trial pass 
upon the motion for a new trial is a constitutional guaranty. But 
it has never been so held, that I am aware of. A trial by jury must 
be contradistinguished from a trial by the court. It is this sort of 
trial that the fédéral Constitution has guarantied to the accused. Of 
course, a trial by jury must be presided over by a court; but when 
the jury has returned its verdict, the accused has had the benefit 
of the constitutional guaranty. The court could not arbitrarily set 
the verdict aside without good reason, nor should it be upheld where 
the act would resuit in any injustice to the défendant. But the act 
in passing on the motion for a new trial is separate and distinct from 
the act of returning a verdict. It is distinctly a further step in the 
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trial procédure, and it is not reasonable to suppose that, when the 
fédéral Constitution guarantied the right of trial by jury to the ac- 
cused, it also guarantied the right to hâve the judge who presided 
at the trial pass upon the motion for a new trial. If such were 
the case, it would follow inevitably that, whenever the judge who 
presided became disqualified after verdict rendered and before the 
motion was disposed of, the proceeding would come to an abrupt 
close, and a new trial would follow as a matter of course. That 
such is not the case, the many statutes providing that judges other 
than the one presiding may pass upon the motion bear testimony. 
None of thèse, that I am aware of, hâve ever been declared uncon- 
stitutional, and it is not within the bounds of reason to believe that 
they ever will be. 

It follows from thèse considérations that the motion for a new 
trial should be denied, and it is so ordered. 



HERDIC V. MARYLAND CASUALTY CO. 

(Circuit Court, M. D. Pennsylvania. July 6, 1906.) 

No. 21. 

INSUBANCE CONSTBUCTION OB' ACCIDENT POLICY — DEATH FROM SePTIC/EMIA. 

An accident policy, insuring generally against injuries sustained 
through external, violent, and accidentai means, as therein limited, con- 
tained the following further clause: "This policy does not cover death 
or disability resultiug from minerai, vegetable, gaseous, or any other 
kind of poisoning, except as hereinaf ter stated ; but, subject to its condi- 
tions, it covers death or disability resulting from septicsemia, freezing, 
sunstroke, drowning, hydrophobia, choking in swallowing, and death 
only, as the resuit of an anresthetic while actually undergoing a surgical 
opération at the hands of a duly qualified regular physician." Held, 
that such clause must be construed in harmony with the gênerai character 
of the policy, which was one against accidents ; that, as so construed, its 
purpose and effect were to except from the risk death or disability from 
accidentai poisoning in gênerai, and to cover death or disability result- 
ing from septicsemia, freezing, etc., but only when resulting from an ac- 
cident "subject to its conditions," and that the death of the insured from 
septicsemia resulting from an opération for appendicitis was not within 
its terms. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig, Insurance, § 1175. 

[Ed. Note. — Risks and causes of loss under accident insurance policies, 
see note to National Ace. Soc. v. Dolph, 38 C. C. A. 3.] 

At Law. On demurrer to plaintiff's statement. 

John E. Cupp and Clarence E. Sprout, for demurrer. 
Seth T. McCormick, for plaintiff. 

ARCHBAED, District Judge. This suit is upon an accident policy. 
The person whose life was insured died of septicsemia, after an op- 
ération for appendicitis. This apparently takes the case out of the 
policy, there being no pretense that death was the resuit of an acci- 
dent. It is contended, however, by the plaintiff that, accident or no 
accident, death by septicaemia is expressly provided for in the policy. 
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The issue between the parties is thus purely a légal one, and if the 
défendants are right the case may as well be brought to an end hère 
and now, as sought by the demurrer. 

By the policy in suit, the défendant company, in considération of a 
premium of $25, undertook to insure Cari Herdic, the plaintiff's hus- 
band, "in the amount of $5,000 principal sum, and $25 weekly indemni- 
ty, against bodily injuries, not self-inflicted, sustained by the assured 
while sane, in the exercise of ordinary care, not under the influence of 
nor affected by intoxicants or narcotics, and through external, violent, 
and accidentai means, * * * independent of ail other causes." 
The death of the assured admittedly did not so resuit, and, if it is essen- 
tial to a recovery that it should, the plaintiff has no case, and the de- 
murrer must be sustained. 

But the primary undertaking of the company, as so expressed, 
is made subject to certain further terms and conditions, among which 
is the following : 

"(4) Tnis poliey does not cover death or dlsability resulting from minerai, 
ve'-'etnble. gageons, or any other kind of poisoning, exeept as bereinafter 
stated; but, subject to its conditions, covers death or disability resulting from 
septicaemia, freezing, sunstroke, drowning, hydrophohia, choking in swallow- 
injr. nnd death oulv, as the resnlt of an «nfosthetic. while aetually undergoing 
a surgical opération at the hands of a duly qualified régulai' physician." 

The question is as to the purposes and effect of this clause. Accord- 
ing to the défendants, it is declaratory merely, not enlarging the 
grounds of liability as contended by the plaintiff, but, on the contrary, 
restricting and limiting them. According to the plaintiff, however, 
it is a new and independent provision, by which, regardless of what 
has gone before, death from any of the causes enumerated, however 
it may happen to be brought about, is expressly insured against. 

Whatever may be said of the last part of the clause, there is no 
diffkulty with the first of it. By it death as the resuit of any kind 
of poisoning is taken out of the policy, it being distinctly declared 
that, exeept as therein stated, the company will not be liable therefor. 
This must, of course, refer to accidentai poisoning, nothing but death 
by accident having so far been spoken of ; the évident purpose being 
to relieve the policy from what has proved to be a prolific source 
of litigation (1 Cyc. 264), poisoning, however caused or induced, being 
thus put unmistakably beyond its pale. Immediately following this 
is the provision which is the subject of controversy. By it the policy 
in terms is made to cover death or disability resulting from septicaemia, 
freezing, sunstroke, and the rest. So far as septicaemia is concerned, 
the connection is obvious. This, as is well known, is brought about 
by the absorption into the blood of putrescent or poisonous matter, 
and, under the désignation of "blood-poisoning," mi«-ht possibly be re- 
garded as excluded, although it has been held to the contrary. Om- 
berg v. United States Mutual Accident Ass'n, 101 Ky. 303, 40 S. W. 
909, 72 Am. St. Ren. 413. But when proceeding from external and 
violent sources, septicœmia is a well-recognized ground of liability 
in accident insurance. West Commercial Travelers' Ass'n v. Smith, 
85 Fed. 405, 29 C. C. A. 223, 40 L. R. A. 653 ; Nax v. Travelers' Ins. 
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Co. (C. C.) 130 Fed. 985; Delaney v. Modem Accident Club, 121 Iowa, 
528, 97 N. W. 91, 63 L,. R. A. 603; Martin v. Equitable Accident 
Ass'n, 61 Hun, 467, 16 N. Y. Supp. 279. Acceding to this, and in 
order to remove ail question, by the provision under discussion septi- 
caemia is declared to be covered by the policy, relieving it from the 
possible effect of that which had gone before. A like déclaration, in 
part for the same purpose, is added with respect to the other causes 
of death mentioned. There is no intent manifested in this with re- 
gard to either of them to départ from the gênerai scheme of the 
policy, and, on the contrary, the whole is expressly made subject 
to its conditions, whereby the company is only liable where death is 
the resuit of external, violent, and accidentai means. 

It is said, however, that without this clause the company would 
be liable for death from septicœmia as the resuit of an accident, and 
that, unless it was intended to cover death from septicsemia however 
caused, it has no force. But this is met by what has been already 
said. It loses sight of the preceding provision with regard to poison- 
ing. No doubt without that septicsemia or blood-poisoning the resuit 
of accident would be a ground of liability under the policy; but with 
it, it would not, or at least would be doubtful. Being taken out of 
the policy under the gênerai désignation of poisoning, it was necessary 
to restore it by express mention, as was done, if liability on account 
of it was to stand. 

But it is further urged that, among the enumerated causes of death 
which the policy is declared to cover are sunstroke, hydrophobia, and 
the administration of an ansesthetic; and, as neither of thèse, under 
any circumstances, according to the argument of counsel, can be as- 
scribed to accident, death generally must hâve been intended to be 
provided against, and not simply death from accidentai means. No 
doubt the causes of death spoken of go together, and the construction 
to be adopted must be good as to ail or none. But, so far as regards 
the possibility of accidentai death from septicsemia, freezing, drown- 
ing, and choking in swallowing, there can be no dispute. Neither, 
as it seems to me, notwithstanding the contention of counsel, can 
there be, with regard to an anaesthetic, as to which common expérience 
shows that there may be an unintentional and adventitious overadmin- 
istration of it, within the meaning of the policy, even at the hands of 
a careful and experienced physician or surgeon of the strictest school. 
This leaves only hydrophobia and sunstroke to be accounted for, 
which it must be confessed are diseases pure and simple, and as to 
which the point may therefore seem to be well made. But the popular 
idea is not so, and sunstroke, at least, has been the subject of considér- 
able litigation, as the decided cases show. Sinclair v. Passengers Ins. 
Co., 3 Èllis & Ellis 478 ; Dozier v. Fidelity & Causualty Co., 46 Fed. 
446, 13 L. R. A. 114; Railway Officers' Accident Association v. 
Johnson, 109 Ky. 265, 58 S. W. 694, 52 L. R. A. 401, 95 Am. St. Rep. 
370. As a concession to this view, and in order to remove ail con- 
troversy (the same as in the case of septicaemia) sunstroke and hydro- 
phobia are put in with the rest; the company declaring that, as to 
them, just as the others, the policy holds good. This is the natural 
and logical construction to be given to this provision of the policy, 
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and the one therefore which must prevail. By it ail parts are har- 
monized and reduced to a consistent whole, where otherwise there is 
incongruity, if not conflict. The argument which seeks to make the 
clause speak differently, deriving out of it new and independent 
grounds of liability, loses sight of the fact, already alluded to, that 
it is expressly made subject to the gênerai conditions of the policy, of 
the application and effect of which there can be no doubt. It will 
hardly be contended, for instance, that the provision with regard to 
intoxicants and narcotics does not obtain, so that death by freezing, 
the resuit of drinking, could be made the basis of a claim ; or that in 
case of drowning the question whether it was suicide or not could 
be disregarded. But by the same logic which was invoked above, if 
thèse conditions are operative, why not the others also? And, if so, 
ail must be fulfilled as much as one. 

It is no answer to say that, if the policy is ambiguous, it is to be 
construed most strongly against the company and in favor of the 
insured. Rightly considered, there is no ambiguity, and no occa- 
sion therefor to resort to the rule. Undoubtedly the plaintiff is en- 
titled to a libéral construction of it, but with the utmost liberality the 
construction contended for cannot be maintained. 

Neither can it be said that this is a spécial provision, and so con- 
trolling, with respect to which other and more gênerai provisions 
must give way. The policy is to be construed as a whole, and effect 
given to every part of it consistent with the gênerai scheme. Hub- 
bard'v. Travelers' Ins. Co. (C. C.) 98 Fed. 932. Essentially it is a 
contract of accident insurance, and such it must remain to the end, 
unless this cannot be done without violence to its express terms, 
It certainly is not to be distorted, nor its provision strained, as would 
hâve to be the case if, according to the présent plea, it is to be taken 
as an accident policy in one part and a life policy in another. 

It is said, however, that an accident policy after ail is a life policy, 
differing only from the ordinary form in that the risks are spécial 
and limited (Zimmer v. Accident Ins. Co., 207 Pa. 472, 56 Atl. 1003), 
and that it may therefore be legitimately extended, by spécial pro- 
visions, to death from any cause.. But while this may in a sensé be 
true, it has no particular application hère. It might go to relieve a 
policy from the charge of incongruity where such a condition appears, 
but as an aid in the construction of the one in hand it is of little 
use. By express mention, even as to septicaemia and the rest, not 
only death but disability is covered (anajsthetics only excepted), 
and its character as an accident policy is thus manifestly intended 
to be maintained. 

The question, after ail has been said, is as to the purpose and meaning 
of the provision, which is to be determined by référence, as well to 
the gênerai character of the policy, as to the terms in which the par- 
ticular provision is expressed, and the connection in which it is 
found. Having regard to thèse, the correct construction, in my judg- 
ment, is the one which has been given above, according to which the 
plaintiff, on the face of her statement, has no case. 

The demurrer is sustained, and judgment directed to be entered 
in favor of the défendants, with costs. 
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NEWCOMB et al. v. BURBANK et al. 
(Circuit Court, S. D. New York. June 18, 1906.) 

1. EXECTTORS AND ADMINISTRATOBS LlABILITY TO ÏHIED PEESONS PROPERTY 

BECEIVED FkOM E STATE. 

Whatever property is received by an executor after the death of the 
testator in virtue of bis représentative capacity he iiolds as assets of 
the estate, and is liable therefor in such capacity to the true owner. 

[Ed. Note. — For cases in point, see vol. 22, Cent. L>ig. Executors and 
Administrâtes, §§ 279-300.] 

2. Same — Action Agaikst for Conveesion. 

For a conversion by executors of property received by them from the 
estate of their testator, but owned by a third party, the owner may, at 
his élection, proceed against them individually or in their représentative 
capacity ; but where the complaint seeks to charge them both as in- 
dividuals and as executors, they may set up in their answer any matter 
which would constitute a défense in either aspect of the case. 

At Law. On demurrer to answers. 

Dailey & Williams (Abram H. Dailey and Melville J. France, of 
counsel), for plaintiffs. 

Hawkins & Delafield and Francis M. Jencks (Eugène D. Hawkins, 
of counsel), for défendants. 

HAZEL,, District Judge. This action is claimed by plaintiffs to be 
at law, and no objection is made to that form of proceeding. The 
complaint allèges that the défendants, individually and as executors, 
hâve wrongfully converted certain bonds and accumulations to the 
possession of which plaintiffs are entitled, and wrongfully claim to 
hold such securities as part of the estate of which they are executors. 
The separate answers interposed by the défendants, after denying the 
material allégations of the complaint, set forth that as executors they 
rejected the asserted claim of the plaintiffs, and, no consent having been 
filed with the surrogate of New York county, wherein the décèdent 
resided, for hearing of said claim upon the judicial settlement of their 
accounts, this action is barred by the provisions of section 1822 of the 
Code of Civil Procédure. Plaintiffs hâve demurred to the latter part 
of the answers, claiming that they contain new matter, and are in- 
sufficient in law. The theory advanced by plaintiffs at the hearing 
was that the securities alleged to hâve been converted by the défend- 
ants did not corne into their possession as représentatives of the estate 
of Ambrose B. Burbank, because at the time of his démise he was 
not the owner thereof, and that under an arrangement entered into with 
plaintiffs' testatrix his custodianship ceased upon his death, and hence 
it was the duty of his executors, the défendants, on demand, to sur- 
render such property to the plaintiffs. Défendants contend that the 
property specifically mentioned in the complaint is not distinguishable 
from other property of the décèdent, and therefore it became an asset 
of the estate, and plaintiffs' claim must be asserted as that of a gênerai 
creditor. The gênerai rule is found in De Valengin's Administrators 
v. Duffy, 14 Pet. 282, 10 L. Ed. 457, where it is stated: 
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"Whatever property or money is lawfully recovered or reeeived by the 
executor or administrator after tlie deatb of the testator or intestate, in 
virtue of bis représentative character lie holds as assets of the estate, and 
be is liable therefor in such représentative character to the party who has 
good title thereto." 

See, also, Wall v. Kellogg's Executors, 16 N. Y. 385; Dunham v. 
Fitch, 48 App. Div. 321, 62 N. Y. Supp. 905 ; Matter of Van Slooten 
v. Dodge, 145 N. Y. 332, 39 N. E. 950. 

It may appear on trial that the securities mentioned in the com- 
plaint totally lack identity, and in such case may corne within the de- 
scription of assets. Schouler on Executors (3d Ed.) § 205. If, as 
claimed, the décèdent held the bonds as bailee, such possession passed 
to the executors, who similarly held them. In Moran v. Morrill, 78 
App. Div. Rep. 440, 80 N. Y. Supp. 120, affirmed in 177 N. Y. 563, 
69 N. E. 1127, a somewhat similar case, certain paintings of which the 
plaintiff claimed to be the owner were left in the possession of the testa- 
tor. An action was brought against the executor in his représentative 
capacity to recover their possession or their value. The possession of 
the paintings, Justice Laughlin says, was lawfully derived from the 
testator, and, to quote from the opinion: 

"It could become uniawful only upon a demand and refusai to deliver the 
property to the plaintiff. The right to possession was vested in the plaintiff. 
and if she had made a demand upon the testator her cause of action would 
bave been complète against him, and would exist against his représentative 
as such. Tbis, I think, brings the case within the rule that executors are 
liable in their représentative capacity to the true owner for property re- 
eeived by them in such capacity." 

In this case the plaintiffs allège that possession is wrongfully with- 
held, but the demand for judgment is confined to the value of the 
bonds. In the case cited the court was of the opinion that the refusai 
of the executor to deliver the property might hâve been treated by the 
plaintiff as a conversion, but no demand in tort was alleged. The 
authorities are not uniform as to whether the torts of executors 
or administrators are to be treated as an individual liability or in 
their représentative capacity, but an élection may be made whether 
the action shall proceed against the executors or in their représenta- 
tive capacitv. Conger v. Atwood, 28 Ohio St. 134, 22 Am. Rep. 
462 ; 11 Am'er. & Eng. Ency. of Law (2d Ed.) p. 943. If uoon the trial 
the plaintiffs elect to proceed against the défendants in their représen- 
tative capacity, and the défendants are able to show that the property 
described in the complaint cannot be separated from other property 
of a like character belonging to the décèdent, then, notwithstanding 
the alleged conversion, it may be that the claim should hâve been 
asserted, under the provisions of section 1815 of the Code of Civil 
Procédure ; but, if this is not shown, the asserted wrongful acts would 
seem to be of such character as to involve an individual liability. 
146 F.— 26 
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In re DIMM & CO. 

(District Court, D. Pennsylvania. July 7, 1006.) 

No. 729. 

1. Bankruptcy — Compensation oï Trustée — Services Rendered in Selung 

Property. 

A trustée in bankruptcy is entitled to an allowance in bis accounts 
for Personal services rendered by hiin in attending and ass'isting in con- 
tinuons auction sales, by means of which the bankrupt's stock of goods 
was disposed of to the substantial advantage of the estate ; and lor 
his necessary personal expenses while so doing. Ile may also properly 
be allowed in such aecount l'or unavoidable losses of sniall sums to the 
estate through inability to collect froin purchasers. 

2. Same — Counsel Fées. 

While the fact that an attorney had acted for a bankrupt may affect 
the propriety of his employaient to act for the trustée, it does not deprive 
him of the right to compensation for services rendered after he has been 
so employed. 

In Bankruptcy. On certificate from référée sur exceptions to ae- 
count of trustée. 

W. L. Hoopes and Willis E. Myers, for exceptions. 
J. Howard Neely, for trustée. 

ARCHBALD, District Judge. Of the fïve exceptions originally 
filed to the aecount of the trustée, the first has been withdrawn. This 
covered the amount paid to Charles Stimmel for services as clerk at 
the daily auctions of the bankrupts' goods which were held 18 days, at 
$3 a day, $54. By consent of the trustée, also, the third and fourth 
exceptions are sustained; the one being for $5 for attending upon a 
rule to show cause and making answer thereto, and the other being 
for $20, the alleged expense of procuring a bond, both of which accord- 
ingly go out. But two exceptions therefore remain, the first of which is 
directed to a claim of $90, made by the trustée for expenditures, per- 
sonal and otherwise, incurred in attending and conducting the sale of 
the bankrupts' stock, and for personal services rendered in connection 
therewith, and also for a loss on the sales as returned, due to the in- 
ability to collect from certain purchasers. The bankrupts were coun- 
try merchants, and it was deemed advisable to dispose of the merchan- 
dise which they carried, not in a single lumping sale, but pièce by pièce, 
in continuous daily auctions. No one questions the propriety or advan- 
tage of this course, and by it some $2,242.29 were realized, which is said 
to be double what would hâve been secured in any other way. To 
accomplish this the trustée had to be on hand every day, through a 
period of nearly three weeks, cleaning and arranging the goods, and 
looking after sales, during which time he incurred personal expenses 
by reason of being away from home to the amount of $9. There were 
other minor expenditures directly connected with the auction, amount- 
ing to $5.40 more. A claim of $17.39 is made for losses on reported 
sales, and $54 is asked for the daily attendance and services of the 
trustée. The aggregate is $85.79 ; the balance of the $90 for which 
crédit is asked being made up of affidavit fées, etc., which the trustée 
is only able to estimate, and of which he kept no direct aecount. 
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The services of the trustée were well worth the amount asked, and 
should be allowed. Some of them were of almost a menial character, 
made necessary by the condition in which the goods were found ; and 
there can be no question as to the advantage of the course pursued in 
disposing of them, to which the attendance of the trustée was necessary 
and materially contributed. The bankruptcy act expressly authorizes 
the business of bankrupts to be continued for a limited period by the 
trustée when deemed advisable, and the allowance of additional com- 
pensation for such services to that which is otherwise provided. Sec- 
tion 2 (5). And while the daily auction sales in the présent instance 
may not exactly hâve been a continuance of the business of the store, 
they were so in effect, fulfilling the spirit, if not the letter, of the law. 

The losses on sales are also a legitimate subject of crédit. The trus- 
tée might well hâve deducted them from his totals, and only returned 
the net amount; and had he done this, it probably would never hâve 
been questioned. In fact, the only point made is that he did not take 
this course. It may be that, with more circumspection, the purchasers 
who got away without paying, or claimed that they did not get the 
goods struck off to them, would not hâve been able to successfully make 
thèse pleas. But treating the losses as unavoidable, as seems to be 
conceded, the trustée is entitled to a crédit therefor. 

The other items which make up the $90 are not seriously questioned. 
Some three or four dollars are not in strictness accounted for. But it 
may well be that they hâve gone in the way suggested by the trustée, 
and they are not of sufficient moment to stop over. 

The only other objection is to the item of $75, counsel fées. It is 
contended that Mr. Neely was the bankrupts' attorney, and therefore 
not entitled to them. But this, if true — and it is disputed — however 
it might affect the propriety of appointing him to act for the trustée, 
would not deprive him of compensation after his services were rendered. 
Considérable, however, has already gone in one way and another to 
counsel, in view of which the présent allowance will be confined to $50. 
This, so far as appears, will fairly cover what has been done. 

With this modification, the exceptions are overruled, and the ac- 
count of the référée is confirmed. 



DAVIS v. CLEVELAND, G., C. & ST. L. R. CO. 

(Circuit Court, N. D. Iowa, W. D. May 22, 1906.) 

No. 417, Law. 

1. Removal of Causes— Effect of Removal — Waivek of Objections to Jubis- 
diction. 

The removal of a cause does not preclude the défendant from challeng- 
ing the jurisdiction of either the state or fédéral court over his person, or 
from claiming exemption from being sued in a state other than that of 
his résidence. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, § 238.] 
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2. Appeatianoe — Effect of Spécial Appearance. 

A spécial appearance by a défendant in a fédéral court for the purpose 
of moving to quash an attachment issued and levied in the cause, on 
the ground that the court was witliout jurisdiction of either the défend- 
ant or of the property attached, does not constitute a gênerai appearance 
to the action. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appearance, §§ 
42-52.] 

3. Attachment— Property Subject— Railroad Cars— Nonresioent Carrier— 

Interstate Commerce — Interférence. 

Cars owned by a steam railroad company and delivered by it to other 
companies, loaded with freight, to be used in the transportation of such 
freight over their lines to points of destination in other states, and then 
returned within a reasonable time, either loaded or empty, to the owner 
in the state where received, pursuant to agreements between the com- 
panies for the continuous carriage of interstate shipnients of freight, 
as authorized by Rev. St. § 5258 [U. S. Comp. St. 1901, p. 3564], and in 
•conformity to the policy of the statutes regulating interstate commerce, 
are, until their return to the owner, instruments of interstate com- 
merce, and are not subject to attachment under the laws of a state into 
which they may be carried by such other companies. 

[Ed. Note.— For cases in point, see vol. 5, Cent. Dig. Attachment, § 
127.] 

4. State Laws — Validity and Effect — How Détermine» — Matters within 

Exclusive Control oe Congress. 

The validity of a law of the state, so far as it relates to or may operate 
upon matters within the exclusive control of Congress, is determined by 
its effect upon such matters when enforced, and not by the purpose for 
which it may hâve been enacted. 

5. Garnishment — Freight Money Due Nonbestoent Cabbier — Interstate 

Shipments. 

Sums due to a railroad company from other companies as its share of 
freight colleeted by them as the terminal or final carriers on continuous 
interstate shipments are not subject to attachaient by garnishment of the 
debtors under the foreign attachment laws of another state in which the de- 
fendant cannot be personally sued. 

On Motion to Quash Attachment and Service of Process. 

The plaintiff, a citizen of Iowa, as administrator of the estate of Frank 
E. Jandt, deceased, flled in the district court of Iowa in and for Woodbury 
county a pétition against the défendant railway company, asking judgment 
against it in the smn of $10.000 for the alleged wrougful and négligent kill- 
)ng of the deceased in the state of Illinois while a passenger on one of its 
trains in that state. An order was allowed by a judge of that court authoriz- 
ing the attachment of property of the défendant company not exceeding $15,000 
in value. Thereupon writs of attachment were issued to the sheriffs of Wood- 
bury and Pottawattamie counties in the state of Iowa, and thereunder 22 
freight cars of the défendant railroad company, while in the possession of nine 
other railroad companies, who had severally brought one or more of such cars 
into the state of Iowa, were attached by said sheriffs in Pottawattamie and 
Woodbury counties, and said railroad companies were also attached as gar- 
nishees of the défendant company, and required to appear and answer in said 
district court of Woodbury county. The défendant was not served in the 
state of Iowa with notice of the flling of said pétition, the commencement of 
said action, or of any of the proceedings under said writs of attachment, but 
was served with such notices at its office and principal place of business in 
Cincinnati, Ohio. The défendant appeared specially in the state court for 
the purpose of removing said cause to this court, and in due time did so 
remove the same on the grounds of the diverse citizenship of the plaintiff and 
the défendant. The record lias been flled in this court, and the défendant ap- 
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pears specially, and moves to set aside the service of the notices tipon it, and 
to quash tlie writs of attachment and tlie proceedings thereunder, upon 
the ground tbat tlie state court by tbe proceedings therein acquired no juris- 
diction of tbe défendant or of its property, and tbat this court bas noue, for 
the reason tbat the défendant is, and was when tbe proceedings were com- 
menced, a corporation created and existing under tbe laws of Ohio and Indi- 
aua, and not under the law of Iowa; tbat it does not and did not own or 
operate any railroad in Iowa, did no business in that state, and had no offieer 
or agent in said state upon whom process could be served, and that none 
was served upon it in said state of Iowa ; tbat the cars attempted to be 
seized under said writs of attachrnent and garnishee process were loaded 
wïth property upon defendant's Une of railroad outside of the state of Iowa, 
to be carried without change of cars to points within that and other states, 
and were delivered by tlie défendant outside the stute of Iowa to tlie several 
garnishee companies which are Connecting carriers with the défendant, pur- 
suant to agreements with each of them for the formation of continuous Unes 
of railroad for the transportation of property from one state to and through 
others over their respective roads, pursuant to the acts of Congress so author- 
izing ; that the cars in question were brougbt into the state of Iowa by said 
several garnishees, pursuant to such agreements, for the purpose only of com- 
pleting an interstate shipment of the property with which they were loaded, 
and when emptied were to be returned to the défendant company in the state 
of its incorporation, or, where the cars were delivered to said garnishees, 
as soon as it could reasonably be done ; that said several garnishees, under 
the agreements between them, the défendant, and each other, had the right 
to use the cars of this défendant in the transportation of property in the 
regular course of business while returning said cars; in other words that 
said cars at the time of their attachrnent were being used by the défendant 
and its Connecting carriers, the said several garnishees, in interstate com- 
merce ; that ail of the indebtedness, if any, that might be due tbe défend- 
ant from said several garnishees is solely and only by reason of tbe con- 
tracts and agreements heretofore stated, and that such agreements and con- 
tracts are to be discbarged, satisfied, and settled only in the city of Chi- 
cago, state of Illinois, where the same were made, and that such accounts or 
debts, if any, in favor of this défendant bave no situs in the state of Iowa, 
and are not subject to attachment in that state. The motion is supported 
by the affldavit of an ofïicer of the défendant, which sets forth in détail the 
facts above stated. Each of said garnishees severally answered under oath 
in the state court, admitting that it had cars of the défendant in its posses- 
sion, but alleged that said cars were delivered to it by the défendant at 
points outside the state of Iowa, loaded with freight consigned to points 
within that or other states, and were bi'ougbt into that state by it in the 
regular course of its business in tbe transportation of property between the 
states ; that said cars were so received by it from the défendant pursuant to 
an agreement between it and the défendant company for the purpose of form- 
ing continuous lines of railway for the transportation of property between 
différent states, and for the interchange of cars and trafic between them, sub- 
stantially as alleged in the motion of défendant to quash the attachment, and 
to release said cars and the several garnishees therefrom. Some of the gar- 
nishees deny being indebted to the défendant in any sum, and others allège 
that, if any indebtedness is due to the défendant from them, it is on ac- 
count of the interehange of traffic between them and défendant, as alleged, 
which account was constantly changing from amounts due défendant to 
amounts due from it to the garnishee; and that if upon a settlement thereof 
anything was found to be due to défendant, it was so due in Chicago, where 
the agreement was made, or at the principal place of business of the défend- 
ant in Cincinnati, Ohio, and not in the state of Iowa. The railroads of tbe 
défendant and the several garnishees are operated by steam, and each of the 
garnishees except one is a foreign corporation, and ail operate their roads in 
Iowa and other states, and hâve agents in Iowa upon whom jjrocess may 
be served, as provided by section 3529, Code Iowa 1807. 
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The plaintiff flled In the state court a pleading, as authorlzed by the statut» 
of Iowa, but not under oath, taldng issue upon the answers ot' the several gar- 
nlshees, and in such pleading dénies generally the answers of said garnishees 
exeept as admitted or otherwise answered by said pleading. It is admitted 
that said cars were delivered to the several garnishee coinpanies for the pur- 
pose of completing an interstate shipment of the property with which they 
were loaded; but it is not alleged that either of the garnishee companies has 
In its possession or under its control any property of the défendant other 
than said cars, or that either is lndebted to the défendant in any sum other 
than for its proportionate share of the compensation for the carriage of 
said property from the point of shipment to its destination, which the gar- 
nishees may hâve collected at said destination as the terminal or final car- 
riers of such interstate shipment. It is also alleged that some of the cars 
at the time that they were attached were empty. 

The plaintiff resists the motion to quash the writs of attachment and pro- 
ceedings thereunder, upon the grounds : (1) That the state court rightly ac- 
quired jurisdiction of the defendant's cars, because they were within the state 
of Iowa at the time of their attachment; and (2) that the défendant has ap- 
peared In this court, and moved to quash the attachment proceedings, and 
has thereby waived its spécial appearance, and submitted itself and its at- 
tached property to the jurisdiction of this court. No évidence is submitted 
by the plaintiff In opposition to the motion of the défendant to quash the 
attachment, or in support of Its pleading controverting the answer of the sev- 
eral garnishees, and the matters are submitted upon the record, including 
such motion and admissions of the pleadings. 

Wilbur Owen and Bevington & McVey, for plaintiff. 

Shull & Farnsworth, for défendant. 

Wright & Call, J. C. Davis, Clark & McLaughlin, W. S. Kenyon, 
Henderson & Fribourg, J. W. Hallam, W. A. Kelly, and John N. Bald- 
win, for the several garnishees. 

REED, District Judge (after stating the facts). The removal of 
the case by the défendant from the state court, even if its appearance 
in that court had not been limited to such purpose, does not pre- 
clude it from challenging in this court the jurisdiction of the state 
court or of this court of its person, or from claiming exemption from 
being sued in a state other than that of its résidence. Wabash West- 
ern Railway Co. v. Brow, 164 U. S. 271, 17 Sup. Ct. 136, 41 L. Ed. 
431 ; Murray v. Wilcox, 122 Iowa, 188, 97 N. W. 1087, 64 L. R. A. 
534, 101 Am. St. Rep. 263. 

The contention of the plaintiff is that the défendant by moving to 
quash the attachment, though appearing specially for that purpose, 
thereby invoked the judgment of the court upon a question other than 
that of its jurisdiction of the person of the défendant, and that by so 
doing it has appeared generally to the action. The question of the 
jurisdiction or right of a court to attach property at ail, and that 
of its right to détermine what disposition shall be made of property 
that it has the right to and has in fact attached, are quite distinct. In 
the one case the court can only détermine its jurisdiction or right to 
attach the property, and, if it has not such right, then to order its 
release in case it has been attached; but if it has the right to attach 
the same, and has in fact done so, then it may and must détermine 
the rights of claimants thereto if any are presented. The motion 
of the défendant to quash the attachment présents the former of 
the above questions, and challenges the jurisdiction of the court to 
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attach its cars upon the ground that they were, when attached, an 
instrumentality used by it and its Connecting carriers in interstate 
commerce, and it limits its appearance specially for such purpose. 
Does the défendant by invoking the judgment of the court upon such 
question waive its spécial appearance to thus challenge the jurisdic- 
tion of the court, and thereby appear generally to the action? Sec- 
tion 3541 (3) Code Iovva 1897, is relied upon as supporting the con- 
tention of the plaintiff. That section provides "that an appearance 
by the défendant * * * for any purpose connected with the case 
renders any further notice unnecessary." In Chittenden v. Hobbs, 
9 Iowa, 417, it is held under this statute that an appearance by the 
défendant to quash an attachment was a gênerai appearance to the 
action, and rendered notice of the suit unnecessary, but it is plainly 
indicated in the opinion of the court that if the appearance had been 
spécial for the purpose of objecting to the jurisdiction of the court, 
it would not hâve had the effect that was given to it. If an appear- 
ance to object to the jurisdiction of the court over the person or 
property of the défendant has the effect of conferring such jurisdiction, 
then a défendant is effectually precluded from ever presenting such 
question for détermination, for his appearance to do so would defeat 
the very purpose for which he appears and confers the jurisdiction. 
Such could not hâve been the purpose of the statute. This section 
is the same as section 2840 (3) of the Revision of 1860, and from 
the note to that section it appears that its purpose was to prevent ap- 
pearances for the purpose of objections to the substance or manner of 
the service. But this is quite différent from an appearance to ob- 
ject to the jurisdiction of the court. Spurrier v. Wirtner, 48 Iowa, 486 ; 
Cibula v. Pitts Co., 48 Iowa, 528. In Murray v. Wilcox, 122 Iowa, 
188, 97 N. W. 1087, 64 L. R. A. 534, 101 Am. St. Rep. 263, it is 
held that this provision of the statute has no référence to an ap- 
pearance, though gênerai, by a nonresident défendant to claim that he 
was exempt from service at the time process was served upon him 
in this state. The court says : 

"In enacting this statute, and in authorizing suit against a nonresident in 
any eounty of the state where found, the Législature had no thought of in- 
terfering with a rule concerning exemption from service of notice." 

See, also, Wilson v. Donaldson, 117 Ind. 356, 20 N. E. 250, 3 L. R. 
A. 266, 10 Am. St. Rep. 48, and cases cited, and Atchison v. Morris 
(C. C.) 11 Fed. 582-585. 
In Harkness v. Hyde, 98 U. S. 476-479, 25 L. Ed. 337, it is said: 
"Illegality in a proceeding by which jurisdiction is to be obtained is in no 
case waived by the appearance of the défendant for the purpose of calling 
the attention of the court to such irregularity. Nor is the objection waived 
when being urged it is overruied, and the défendant is thereby compelled to 
answer. * * * It is only when he pleads to the merits in the flrst in- 
stance, without insisting upon the illegality, that the objection is deeined to 
be waived." 

In Goldey v. Morning News, 156 U. S. 518-523, 15 Sup. Ct. 559, 
39 L. Ed. 517, it is said: 

"The removal of a suit into the Circuit Court of the United States does not 
admit that it was rightly pending in the state court, or that the défendant 
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could hâve been compelled to answer therein, but enables tbe défendant to 
avail himself in the Circuit Court of the United States of any and every 
défense duly and seasonably reserved and pleaded to the action, in tbe sanie 
manner as if it had been originally commenced in said Circuit Court." 

And in Railway Co. v. Brow, 164 U. S. 271-278, 17 Sup. Ct. 
126, 41 h. Ed. 431, it is said : 

"We regard it as not open to doubt that the party lias a right to the opin- 
ion of the fédéral court on every question that may arise in the case, not 
only in relation to the pleadings and merits, but to tbe service of process ; 
and it would be contrary to the manifest intent of Congress to hold that a 
party who has the right to remove a cause is foreclosed as to any question 
upon which the fédéral court can be called upon under the law to décide." 

Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. 
Ed. 608, is clearly distinguishable from the above cases ; for in that 
case the défendant appeared generally to the action and proceeded into 
the third day of the trial before raising the question of the jurisdiction 
of the court over the person, and its jurisdiction over the attached 
property was at no time challenged. Held, that by such appearance 
and participation in the trial the défendant waived ail questions of 
service of process, and converted into a personal suit that which be- 
fore was but a proceeding in rem. 

The défendant appeared specially in the state court for the pur- 
pose of removing the cause to this court, and in this court limits its 
appearance to the purpose of showing that the state court acquired 
no jurisdiction of its person by the service of process upon it in 
the state of Ohio, and that its property attached under the process of 
the state court was not subject to such attachment. Such appearance, 
under the authorities above cited, is not a gênerai appearance to the 
action. 

The remaining question is, was the property of the défendant sub- 
ject to attachment by the state court? 

Section 3876, Code Iowa 1897, provides: 

"That the plaintiff in a civil action may cause the property of the défend- 
ant not exempt from exécution to be attached at the commencement of or 
during the progress of the proceeding * * *. 

"Section 3877. * * * And in ail cases the proceedings relative to the 
attachment are to be deemed independent of the ordinary proceedings, and 
only auxiliary thereto." 

"Section 3929. A motion may be tnade to discharge the attachment or any 
part thereof at any time before trial * * * for any cause making it ap- 
parent of record that the attachment * * * should not bave been levied 
upon ail or ou some of the property held." 

Under this last-named section it is held by the Suprême Court of 
Iowa that it may be made "apparent of record that the attachment 
should not hâve been levied upon ail or some of the property" by 
affidavits in support of the motion to discharge. Wilson v. Stripe, 4 
G. Greene, 551, 61 Am. Dec. 138 ; Hastings v. Phcenix, 59 Iowa, 394, 
13 N. W. 346 ; Cox v. Allen, 91 Iowa, 462, 50 N. W. 335. 

It very clearly appears from the affidavit in support of the motion to 
quash the attachment that at the time the cars of défendant were 
delivered to the several garnishees there were existing agreements be- 
tween the défendant and said garnishees for the continuous carriage 
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of freight from one state to and through other states to its destina- 
tion on their said Unes of road; that said cars were sevcrally loaded 
with freight at places on défendant' s road outside of the state of Iowa, 
consigned to places on the lines of the respective garnishees in Iowa 
and Nebraska, and were delivered by défendant outside of the state 
of Iowa to said several garnishees, pursuant to said agreements, to 
be carried by them to the destination of said freight, there to be un- 
loaded, and, as soon as it could reasonably be done, returned to de- 
fendant either empty, or reloaded with freight, to be carried in the 
usual course of their business in returning said cars. Are cars while 
being so used subject to seizure under the gênerai attachment laws 
of a state to or through which thev are thus carried? Section 5258, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 3564] is as follows: 

"Whereas the Constitution of the United States confers upon Congress in 
express terms, the power to regulate commerce among the several states, and 
to establish post roads, * * * ; Therefore ; 

Be it enaeted that every railroad company in the United States whose road 
is operated by steam * * * is hereby authorized to carry upon and over 
its road, boats, bridges, and ferries, ail passengers, * * * mails, freight, 
and property on their way from any state to another state, and to receive 
compensation therefor ; and to connect with roads of other states, so as to 
form continuous lines for the transportation of the same to tb.e place of 
destination. * * *" Act June 15, 1806, c. 124, 14 Stat. 6G. 

It is said that this act is permissive only, and does not impose any 
obligation upon carriers of the class described to enter into such 
agreements, or, if such agreements are made, does not relieve them 
from any liability to which they would otherwise be subject. But 
the question is, are the cars or other instrumentalities of the com- 
panies forming such continuous lines when used in interstate traffîc 
so used pursuant to the authority of Congress? If they are, then such 
use cannot be rightly burdened or interfered with by or under the 
authority of state législation. Brown v. Marvland, 12 Wheat. 419, 
6 L. Ed. 678 ; McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579 ; 
Prigg v. Pennsvlvania, 16 Pet. 539, 10 L. Ed. 1060 ; Leisy v. Hardin, 
135 U. S. 100.' 10 Sup. Ct. 681, 34 L. Ed. 128 ; Bowman v. Rail- 
way Co., 125 U. S. 465, 8 Sup. Ct. 689, 31 E- Ed. 700 ; Easton v. 
Iowa, 188 U. S. 220, 23 Sup. Ct. 288, 47 L. Ed. 452. 

The plain purpose of section 5258, is an exercise by Congress of 
the power conferred upon it by the commerce clause of the fédéral 
Constitution; and this it does by permitting the owners of Connecting 
lines of steam railroads to arrange for the formation of continuous 
lines for the transportation of persons and property over their re- 
spective roads from one state to and through others without change 
of cars, and to receive compensation therefor. 

In Railroad Co. v. Richmond, 19 Wall. 584, 23 h. Ed. 173, this 
section and the act of July 25, 1866, authorizing the construction of 
bridges over navigable waters, were under considération. The court 
said in référence thereto : 

"Thèse acts were passed under power vested in Congress to regulate com- 
merce among the several states, and were désignée! to remove tranimels upon 
transportation between différent states which had previously existed, and to 
prevent the création of such trammels iu future, aud to facilitate railway 
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transportation by authorizing the construction of bridges over the navigable 
waters of the Mississippi. But they were also intended to reach trammels 
interposed by state enactments or by existing laws of Congress." 

In Bowman v. Railroad Company, 125 U. S. 465, 485, 8 Sup. Ct. 
689, 31 L. Ed. 700, the court in referring to the same sections says : 

"So far as thèse régulations made by Congress extend, they are certainly 
indications of its intention that the transportation of commodities between 
the states shall be free, except where it is positively restricted by Congress 
itself, or by the states in particuiar cases by the express permission of Con- 
gress. * * * The subjeets upon which Congress can act under this power 
are of infinité variety, requiring for their successful management différent 
plans or modes of treatment. Some of them are national in their character, 
and admit and require uniformity of régulation, afi'eeting alike ail the states ; 
others are local. Of the former class may be mentioned ail that portion of com- 
merce * » » between the states which consists in the transportation, pur- 
chase, sale, and exchange of commodities. Hère there can of necessity be only 
one System or plan of régulation, and that Congress can alone prescribe. Its non- 
action in such cases with respect to any particuiar commodity or mode of 
transportation is a déclaration of its purpose that the commerce in that commod- 
ity or by that means of transportation shall be free. » * « Commerce with 
foreign countries and among the states, strlctly considered, consists in inter- 
course and traffic, including in thèse terms * * * the transportation and 
transit of persons and property, as well as the purchase, sale, and exchange 
of commodities. For the régulation of commerce as thus defined, there can 
only be one System of rules applicable alike to the whole country, and the 
authority which can act for the whole country can alone adopt such a System." 

By the Act of Congress of February 4, 1887 — the act to regulate 
commerce — it is provided that the provision of this act shall apply 
to any common carrier or carriers engaged in the transportation of 
persons and property wholly by railroad, or partly by railroad and 
partly by water, when both are used under a common control, man- 
agement, or arrangement for a continuous carriage or shipment from 
one state or territory of the United States to another state or terri- 
tory, shall be subject to the provisions of this act; and it shall be un- 
lawful for any such carrier to enter into any agreement, express or im- 
plied to prevent, by change of time schedules, carriage in différent 
cars, or by any other means or device, the carriage of freight from 
being continuous from the place of shipment to its destination ; and the 
term "transportation" shall include ail instrumentalities of shipment 
or carriage. 24 Stat. 379, c. 104 [U. S. Comp. St. 1901, p. 3154]. This 
law was enacted to further regulate that part of commerce which 
consists in the transportation of property by means of railway and 
water lines between the states, and to subject carriers engaged in 
such transportation to the provisions of the act. That the states may 
not burden instrumentalities of interstate commerce has been frequent- 
ly determined by the Suprême Court of the United States. The exact 
limit of lawful législation by states upon this subject cannot be definite- 
ly defined. It can only be illustrated from decided cases, and from 
the principles announced in them it will be determined in the par- 
ticuiar case under investigation whether or not the législation of 
the state under considération, when carried into effect, imposes any 
burdens or restrictions upon interstate commerce that may directly 
interfère therewith. Wabash Railway Co. v. Illinois, 118 U. S. 



DAVIS V. CLEVELAXD, C. , C. & ST. L. R. CO. 411 

557-571, 7 Sup. Ct. 4, 30 L. Ed. 244. In the récent case of Central 
Railroad Co. v. Murphey, 196 U. S. 194, 25 Sup. Ct. 218, 49 L. Ed. 
444, it was held that the imposition by a state statute upon the 
initial or any Connecting carriage of the duty of tracing freight 
and informing the shipper in writing in case of its injury or loss, 
when, where, and how, and by vvhich carrier the freight was lost, 
damaged, or destroyed, and giving the names of the parties, and their 
officiai position, if any, by whom the truth of the facts set out in the 
information could be established, is, when applied to interstate com- 
merce, a violation of the commerce clause of the fédéral Constitution 
and void. In Railroad v. Illinois, 177 U. S. 514, 20 Sup. Ct. 722, 
44 L. Ed. 868, it was held that the statute of a state requiring ex- 
press trains, intended only for through passengers, to stop at every 
county seat in the state through which they run, when ample accom- 
modations were provided by local trains, was held to be an unreason- 
able burden upon interstate commerce, and void. In Telegraph Co. 
v. Pendleton, 122 U. S. 347, 7 Sup. Ct. 1126, 30 E. Ed. 1187, a 
state law requiring telegraph messages to be delivered within one 
mile of the station is held void as to messages between the states. 
Many other cases might be cited, but to do so would unduly extend 
this opinion. 

The burden imposed by such législation is slight as compared with 
that which would authorize the seizure upon attachment of an entire 
train of cars, or of any part thereof, carrying freight from one state 
to or through another. When the défendant and its Connecting car- 
riers, the several garnishees, entered into the agreements shown by this 
record, they became subject to the acts of Congress regulating com- 
merce, and it would hâve been unlawful for any of them to hâve refused 
to accept the cars of others loaded with interstate freight destined 
to points on their respective lines, and carry the same to their des- 
tination, and in case of such refusai they might hâve been compelled 
by mandatorv injunction to perform the public duties imposed upon 
them by thèse acts of Congress. Act March 2, 1889, § 10, c. 382, 25 
Stat. 862 [U. S. Comp. St. 1901, p. 3172] ; Union Pac. Co. v. Hall, 
91 U. S. 343, 23 E. Ed. 428 ; In re Lennon, 166 U. S. 548, 17 Sup. 
Ct. 658, 41 L. Ed. 1110; C, B. & Q. Ry. Co. v. Railway Co. (C. C.) 
34 Fed. 481; Toledo & A. Ry. Co. v. Pennsylvania Co. (C. C.) 
54 Fed. 730-746, 19 L. R. A. 387. 

The formation of continuûus lines of transportation, whereby each 
road, instead of remaining a separate line, becomes a part of a great 
railway System extending into ail parts of the country, upon any part 
of which cars may be loaded with freight to be transported from one 
state to or through another, without unloading, to its destination on 
any part of the System, is authorized by Congress. This greatly sub- 
serves the public convenience, lessens the cost of transportation and 
delays in carriage, and to authorize cars while being so used to be 
seized upon attachment under authority of state laws at the suit of an 
individual would greatly inconvenience the public and directly interfère 
with interstate commerce and with the authority of Congress in pro- 
viding for such continuous lines of transportation. 
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That cars so used are not subject to attachment or garnishment 
under the gênerai attachment laws of a state into which they are 
carried is held upon full and careful considération in Wall v. Norfolk 
& Western Rv. Co., 52 W. Va. 485, 44 S. E. 294, 64 E. R. A. 801, 
94 Am. St. Rep. 948, Connery v. Railway Co., 92 Minn. 20, 99 N. W. 
365, 64 L. R. A. 624, 104 Am. St. Rep. 659, and Mich. C. Ry. Co. v. 
M. & Lake Shore Co., 1 111. App. 399, for the reasons, among others, 
that such attachment would be against public policy, and a direct 
interférence with interstate commerce and the acts of Congress regu- 
lating the same. See, also, Montrose Pickle Co. v. Dodson, "76 Iowa, 
172, 40 N. W. 705, 2 E. R. A. 417, 14 Am. St. Rep. 213 ; Bâtes v. 
Railway Co., 60 Wis. 296, 19 N. W. 72, 50 Am. St. Rep. 369. 

The exécution or attachment laws of the several states dovtbtless 
were not primarily intended as burdens upon or as an interférence with 
interstate commerce. But, if the instrumentalities of such commerce 
when being lawfully used therein may be seized and held under such 
laws, then when enforced they would in fact be a most serious burden 
upon or interférence with that commerce, and to the extent that they 
so authorize they are just as obnoxious as if that had been their prima- 
ry purpose. The validity of a law of the state, so far as it relates to 
or may operate upon matters within the exclusive control of Congress, 
is determined by its efïect upon such matters when enforced, and not 
by the purpose for which it may hâve been enacted. Easton v. Iowa, 
188 U. S. 220-231, 238, 23 Sup. Ct. 288, 47 E. Ed. 452, 

It is further urged that some of the cars were when attached 
empty, and had not started on the return trip, and were not there- 
fore then engaged in interstate transportation. In Johnson v. South- 
ern Pac. Ry!" Co., 196 U. S. 1-21, 25 Sup. Ct. 158, 49 L. Ed. 363, a 
like contention was made as to a dining car, which was regularly used 
to furnish meals to passcngers between San Francisco and Ôgden. 
The car was waiting at a point near Ogden for a train to carry it 
back to San Francisco. It was contendcd that until the car had ac- 
tually started upon the return trip it was not used in interstate traffic, 
within the meaning of the safety appliance law of Congress. The Su- 
prême Court said of this contention: 

"Counsel urge that the character of the car at the time and place of the in- 
jury was loeal only, and eould not be changed until the ear was actually en- 
gaged in interstate movement. or being put into a train for such purpose. 
* * * Confessedly this car was under the control of Congress while in the act 
of ma'-'ng its interstate journey, and in our judgment it was equally so when 
waiting for the train to be inade up for the next trip. It was being regularly 
used in the movement of interstate traflie, and so within the law." 

The cars of défendant when brought into the state of Iowa to com- 
plète an interstate shipment of property were being used in inter- 
state commerce, and were so being used while waiting at least a 
reasonable time to be loaded for the return trip. 

Finally, it is urged that the debts, if any, owing by the several gar- 
nishees to the défendant for its share of the price of the carriage, 
which may hâve been collected by them as the terminal carriers of 
the shipment, are subject to garnishment under the Iowa Code. Sec- 
tion 3897 of that Code provides: 
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"That property of the défendant in the possession of another, or debts dne 
the défendant, may be attacbed by garnishment. * * *" 

"Sec. 3935. The mode of such attachaient is by serving upon the garnishee 
a notice in the manner required for the service of original notice, that he 
must not pay any debt owing by him to the défendant," etc. 

Of course, it is only debts that are within the jurisdiction of the 
state that can be thus attached. Whether the situs of a debt for the 
purpose of attachment is at the domicile or résidence of the garnishee 
or his creditor is a question upon which the authorities are not in 
accord. In Mooney v. Railway Co., 60 Iowa, 347, 14 N. W. 343, 
Hannibal, etc., Ry. Co. v. Crâne, 102 111. 249, 40 Am. Rep. 581, and 
in some other cases it is held that such debts may be attached 
wherever légal process may be served upon the garnishee défendant, 
though the principal défendant and his creditor both réside in another 
jurisdiction, where the debt was contracted and is payable. The 
contrary is held in Central Trust Co. v. Railway Co. (C. C.) 68 
Fed. 685; Nye v. Liscombe, 21 Pick (Mass.) 263; Gold v. Railway 
Co., 1 Gray (Mass.) 424; Wright v. Railway Co., 19 Neb. 175, 27 N. 
W. 90, 56 Am. Rep. 747; Singer v. Fleming, 39 Neb. 679, 686, 58 N. 
W. 226, 23 L. R. A. 210, 42 Am. St. Rep. 613; Drake v. Railway 
Co., 69 Mich. 168, 37 N. W. 70, 13 Am. St. Rep. 382 ; Railway Co. 
v. Smith (Miss.) 12 South. 461, 19 L. R. A. 577, and notes, 35 Am. 
St. Rep. 651. 

It is not necessary to détermine this question in this case, for the 
defendant's share of the compensation for the carriage of the freight 
in question is as much a part of interstate commerce, within the 
meaning of the acts of Congress regulating commerce and as de- 
fined by the Suprême Court, as the actual carriage of the property. 
If a debt due to a nonresident carrier for such transportation upon its 
own line, when collected by the terminal or final carrier may be thus at- 
tached in any state where the cars may go to complète an interstate ship- 
ment of property, then the owner of such cars will be compelled to fol- 
low them into such state, to there litigate with whomever may be au- 
thorized to attach such debt. If this is permissible, owners of cars 
could not safely permit them to go beyond their own lines, nor could 
Connecting carriers receive them, or collect the cost of the entire ship- 
ment, without being drawn into litigation in which they hâve no interest, 
and be subject to much inconvenience and expense because thereof. 
The effect of such proceedings upon interstate transportation is ap- 
parent. M. C. Ry. Co. v. M. & L. S. Rv. Co., 1 111. App. 399, above. 
And see Nazro v. Cragin, 3 Dill. 474, Fed. Cas. No. 10,062. 

The conclusion, therefore, is, that the cars of the défendant Com- 
pany and the debts, if any, owing it by the several garnishees for 
its share of the carriage of the interstate shipments in question were 
not subject to attachment in Iowa, and that such attachment and the 
several garnishees should be discharged, and it is so ordered. 
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DOUGLAS PARK JOCKEY CLUB v. GRAINGER et al. 
(Circuit Court, W. D. Kentucky. May 24, 1906.) 

1. COURTS JURTSDTCTION OP FEDERAI. COURTS FEDERAL QUESTION. 

A suit to enjoin offlcers or agents of a state from exercising powers con- 
ferred ou thein by a state statute, on the ground that their action is in vio- 
lation of the property rights of eomplaimmt under the Constitution of the 
United States, is within the jurisdietion of a fédéral court, without regard 
to the citizenship of the parties, where the requisite amount is involved. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § S20. 

Jurisdietion of fédéral courts in action involving fédéral question, see 
notes to Bailey v. Mosher, 11 C. C. A. 308 ; Montana Ore Purch. Co. v. 
Boston & M. C. C. & S. Min. Co., 35 C. C. A. 7.] 

2. Constitutional Law — Action of State — Exercise by Officers op Authob- 

ity under State Statute. 

Where state officers, in the exercise or attempted exercise of their officiai 
authority, deny to any citizen, whether an individual or a corporation, the 
equal protection of the laws, or deprive him of his property without due 
process of law, the act is that of the state, and cornes within the prohibi- 
tion of the fourteenth constitutional ameudment. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Constitutional 
Law, § 678.] 

S. Same— Constitutionality of State Law. 

The unconstitutionality of state législation may be manifested either on 
its face in its express provisions, or in the manner of enforcing and carry- 
ing it into effect. 

4. Same — Dental of Equal Protection of Laws. 

Act Ky. Mardi 26, 1006, to regulate racing within the state, provides 
that any corporation formed for the purpose of racing and breeding or im- 
proving the breed of horses and conducting races and contests of speed 
"shall hâve the power and right, subject to the provisions of this act, to 
hold one or more running race meetings in each year." It créâtes a state 
racing commission, with power to prescribe the rules, régulations, and con- 
ditions under which running races shall be conducted, and provides that no 
such races shall be conducted except by a corporation or association duly 
licensed by said commission ; that any corporation or association desiring 
to conduct such racing may apply annually to the commission for a license, 
which the commission may grant for one year if in its judgment a "proper 
case" for its issuance is sliown. Complainant was a corporation char- 
tcred by the state, with power to establish and maintain a race track and 
to conduct races thereon. and was the owner of grounds, buildings, etc., 
used for such purposes of large value. Held, that such statute gave the 
commission no power to arbitrarily discriminate between applicants for 
licenses, by means of résiliations governing the granting of such licenses 
or otherwise, and that its action in refusing complainant a license solely 
on the ground that it had "assigned a date" for the holding of a race meet- 
ing to another association, which would conflict with the date on which 
complainant desired to hold its meeting, was not within the authority 
given by the act, and whether so authorized or not was a déniai to com- 
plainant of the equal protection of the laws, and deprived it of its prop- 
erty without due process of law, in violation of the fourteenth constitu- 
tional ameudment. 

In Equity. On motion for preliminary injunction. 

Alfred S. Austrian, Bond, Marshall & Bond, Helm, Bruce & Helm, 
William Marshall Bullitt, and David W. Fairleigh, for complainant. 

Lewis McQuown, D. W. Sanders, and David W. Baird, for de- 
fendants. 
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EVANS, District Judge. An act to regulate the racing of running 
horses in the commonwealth of Kentucky, and to establish a state 
racing commission, and prescribing its powers and duties, was enacted 
by the General Assembly, and was approved by the Governor on the 
26th day of Mardi, 1906. Pursuant to its provisions, the Governor 
appointed the défendants to constitute the state racing commission. 

Section 1 of the act referred to is in this language: 

"Any corporation formed for the purpose of racing and breeding or iin- 
proving the breed of horses and conducting races and contests of speed, shall 
hâve the power and right, subject to the provisions of this act, to hold one or 
more running race meetings in each year, and to hold, maintain and conduct 
running races at such meetings. At such meetings the corporation or the own- 
ers of the horses engnged in such races, or others who are not participants in 
the racing, may contribute purses, prizes, premiums or stakes to be contested 
for ; but no person or persons other than the owner or owners of a horse or 
horses contesting in a race shall hâve any pecuniary interest in a purse, prize, 
premium or stake contested for in such race, or be entitled to, or receive any 
portion thereof after such race shall hâve been finished ; and the whole of such 
purse, prize, premium or stake shall be allotted in accordance with the tenns 
and conditions of such race. Such meetings shall not be held except during the 
period extending from the lst of April, to the lst day of December. inclusive 
in each year. No running races are authorized or shall be permitted except 
during the period aforesaid, nor except betweeu sunrise and sunset." 

Section 3 is as follows: 

"Said commission shall hâve the power to prescribe the rules, régulations 
and conditions under which running races shall be conducted in this state, and 
no such races shall be conducted, except by a corporation or association duly 
licensed by said commission, as herein provided. Any corporation or associa- 
tion desiring to conduct such racing may annually apply to the state racing 
commission for a license so to do. If in the judgment of the commission a 
proper case for the issuance of such license is shown, it may grant the same 
for a term of one year ; and every such license shall contain a condition that 
ail races or race meetings conducted thereunder shall be subject to the rules, 
régulations and conditions from time to time prescribed by the commission, 
and shall be revocable by the commission for any violation thereof, or 
whenever the continuance of such license shall be deemed by the commission 
not conducive to the interests of legitimate racing. But if said license is re- 
f'used or revoked, said commission shall publicly state its reasons for so doing, 
and said reasons shall be written in full in the minute book of said commission, 
which shall at ail times be subject to inspection upon application of anyone 
desiring to do so; said flnding of said commission shall be subject to the re- 
view of a court of compétent jurisdiction ; provided, that a refusai of the com- 
mission to grant any racing association a license or to assign any racing as- 
sociation at Ieast forty days in each year if desired for racing at such associa- 
tion, and the décision of such commission revoking any license of any associa- 
tion shall be subject to review of the courts of the state." 

Subséquent sections impose severe and comprehensive penalties for 
violations of the statute. 

The complainant is a body corporate, organized under the laws of 
Kentucky, with the right and power, among other things, to establish 
and maintain a race track, to give exhibits of speed and races between 
horses, to charge the public for admission, to give premiums, and to 
engage in pool selling, bookmaking, and registering bets, to purchase 
real estate, and make improvements thereon. The charter of the 
complainant upon its face appears, therefore, to bring it within those 
provisions of section 1 of the act under considération, which, in 
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terms, gives corporations like the complainant the rîght and power, 
subject to the provisions of the act, to hold one or more running 
race meetings in each year, and to hold, maintain, and conduct run- 
ning races at such meetings. The législation of the state being thus, 
the complainant has fxled its bill of complaint, setting forth its rights 
under its charter, and averring that upon the faith thereof it had 
heretofore purchased very valuable real estate in Jefferson county, 
near the city of Louisville, and had erected very extensive and very 
costly and valuable improvements and tracks thereon, which are adapt- 
ed only to the purpose of meetings for running races, the races them- 
selves, and préparations and facilities therefor ; that the défendants, 
as such state racing commission, and acting as such, hâve arbitrarily, 
unjustly, and without any good reason refused to license it under the 
provisions of the act for the period beginning April 1, and ending 
December 1, 190G, which conduct upon the part of the défendants, it 
is asserted, will greatly, and to the extent of many thousands of 
dollars, injure and destroy the complainant's property, and thus de- 
prive complainant of the property so destroyed and diminished in 
value without due process of law ; and it is f urther claimed that the 
alleged unjust and arbitrary conduct of the défendants set forth in 
the bill dénies to the complainant the equal protection of the laws of 
the state of Kentucky. We hâve not undertaken to set forth in dé- 
tail ail the averments of the bill, but only to indicate, in very gên- 
erai ternis, the grounds upon which the complainant insists that the 
acts of the défendants are in violation of the fourteenth amendment 
to the Constitution of the United States. 

In every case brought hère the first inquiry must be whether the 
court has jurisdiction. The judiciary act of 1887, as amended by 
the act of 1888, gives the Circuit Court of the United States original 
cognizance, concurrent with the courts of the several states, over 
ail suits of a civil nature in law or in equity where the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value 
of $2,000, and arising under the Constitution or laws of the United 
States. Under this provision, it is perfectly well settled that the 
courts of the United States hâve jurisdiction, without reperd to the 
citizenship of the parties, over ail such cases as are described in the 
judiciary act, and wherein what is called a fédéral question is raised 
by the plaintift's pétition or bill of complaint, and as the courts of 
the United States, especially the Suprême Court, are the final arbiters 
of constitutional construction, the power of those courts extends over 
ail statutes, whether passed by a state Législature or by Congress, 
which are claimed to be in contravention of the Constitution of the 
United States, though not to statutes claimed to be void under a 
state Constitution. No citation of authorities is necessary upon tl ese 
propositions, but many of them are collected in section 84 of Desty's 
Fédéral Procédure. 

Manifestly, the complainant in its bill claîms rights under the Con- 
stitution of the United States in a case where the matter in dispute 
exceeds the sum or value of $2,000, exclusive of interest and costs, 
and we reach the conclusion, therefore, that this court has the right 
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and power to hear and détermine the case presented by the bill, and 
that is jurisdiction. 

When any législation of a state cornes under contention in a court 
of the United States, it is alvvays to be regretted if its proper con- 
struction as to the interprétation of its language and as to its rela- 
tion to the provisions of the state Constitution hâve not been de- 
termined by the highest court of the state, for, if the construction of 
such législation in those respects has been determined by the state 
court, the resuit is at once uniformly accepted and followed by the 
fédéral courts. If, hovvever, the state court has not determined those 
matters, the fédéral court, in pertinent cases, must deal with them 
as best it can. In the case before us we are gratified to find that we 
shall not be compelled to go very far into that work, for it seems 
to us that the questions hère to be solved hâve référence in the 
main to the Constitution of the United States, and especially to the 
fourteenth amendment thereto, and in such cases a différent rule pre- 
vails, for, however persuasive the décisions of the state courts upon 
questions of constitutional law may be, they are not binding as au- 
thority upon the fédéral courts. Having thèse gênerai propositions 
in view, we hâve not been able to perceive how the act of 1906 vio- 
lâtes the Constitution of the state of Kentucky, and we shall assume, 
rather than décide, that on its face it does not violate the Constitution 
of the United States, but we may, and in this case we must, go be- 
yond the mère language of the act. 

The applicable clause of section 1 of the fourteenth article of 
Amendments to the Constitution of the United States is as follows : 

"No state shall make or enforce any law whleh shall abridge the privilèges or 
Immunities of citizens of the United States; nor shall any state deprive any 
person of life, liberty, or property, without due process of law; nor deny to 
any person within the jurisdiction its equal protection of the laws." 

It is entirely well settled that when state officers, in the exercise or 
attempted exercise of their officiai authority, deny to any citizen the 
equal protection of the laws, or deprive him of his property without 
due process of law, it is the state itself which does it, and such officiai 
action therefore cornes within the constitutional prohibitions (Ex 
parte Virginia, 100 U. S. 313, 25 L,. Ed. 667; Neal v. Delaware, 103 
U. S. 370, 26 L. Ed. 567; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct. 1064, 30 L. Ed. 220 ; Carter v. Texas, 177 U S. 442, 20 Sup. Ct. 
687, 44 L. Ed. 839), and that corporations are within the protection 
of the fourteenth amendment was held in Santa Clara County v. 
Railroad, 118 U. S. 394, 6 Sup. Ct. 1132, 30 L. Ed. 118, and Pem- 
bina v. Pennsylvania, 125 U. S. 187, 8 Sup. Ct. 737, 31 L. Ed. 650. 

It has also been held that the unconstitutionality of the state légis- 
lation may be manifested in either one or two ways, namely — either 
(1) upon its face in its express provisions; or (2) in the manner 
of enforcing and carrying into effect such législation. Owensboro. 
etc., Bank v. City of Owensboro, 173 U. S. 664, 19 Sup. Ct. 537, 43 
L. Ed. 850; People v. Weaver, 100 U. S. 539, 25 L. Ed. 705; Whit- 
beck v. Bank, 127 U. S. 193, 8 Sup. Ct. 1121, 32 L. Ed. 118, and 
other cases. If in the latter way, the facts should be carefully inquired 

14G F.— 27 
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into, and nothing left to mère inference; but if in the former, the 
question can be determined upon considération of the mère language 
of the législative enactment. In this case we are to inquire into 
the manner in which it has been attempted to carry into effect the act 
of the Législature to which we at first referred, and ascertain whether, 
by the officiai conduct of the défendants, the complainant has been de- 
prived of any of its property without due process of law, or whether it 
has been denied the equal protection of the laws. It may be that the 
latter clause will be the one most nearly applicable to this case, though 
possibly both clauses may require very earnest considération. 

What we hâve said may sufficiently indicate, in a gênerai way, the 
questions with which we are to deal, though notice of one other 
gênerai propositon may be appropriate. It is this : The public 
policy of Kentucky as to permitting horse racing has been very plainly 
manifested for many years, although never more plainly than in the 
charter of the complainant and in the act of 1906, and there can be no 
pretense that it is or has ever been the policy of the state to prohibit 
it as immoral, any more than does the public policy of England, 
France, Tennessee, California, Louisiana, Maryland, New York, and 
other states. And this is true, however much public scandai and im- 
morality in various ways may sometimes resuit from the apparently 
inévitable accompaniments of horse racing in our day. Hence, a 
court of equity may not fairly say in a contest like this that the com- 
plainant cornes into court to ask its aid in support of an immoral and 
vicious practice. The state has decided otherwise. Nor could a court 
properly under that décision invoke a plague upon ail race tracks and 
racing associations, unless défendants' description of at least some of 
them be true, nor unless there was reasonable hope that the invocation 
would be promptly and favorably responded to. 

Having ascertained that the bill of complaint présents, prima facie, 
a case upon which this court may exercise jurisdiction for the purpose 
and with the aim of protecting a right claimed under the Constitution 
oi the United States, and having found that the right for which pro- 
tection is asked is not one which the public policy of the state of Ken- 
tucky forbids, we hâve reached the inquiry, whether a case for an in- 
junction was made at the hearing? However, before passing to that 
gênerai question, it may be well to advert to another phase of the law 
of Kentucky. 

Section 2 of the Constitution of the state is in thèse important words : 

"Absolute and arbitrary power over the lives, liberty and property of free- 
men exists nowhere in a republic, not even in the largest majority." 

Section 27 divides the powers of the commonwealth into three dis- 
tinct branches, to wit, the législative, executive, and judicial, and sec- 
tion 28 prohibits officers of one department from exercising the rights 
and powers of the officers of any other of those departments. Doubt- 
less, it was in déférence to thèse provisions that the General Assembly 
incorporated into the act of 1906 thèse provisions which provide for a 
review by the courts of the action and décisions of the state racing 
, commission. This was an important provision, which might possibly 



DOUGLAS PAEK JOCKEY CLUB V. GRAINGER. 419 

save the act from a taint of unconstitutionality in bestowing judicial 
power upon an executive body. It will be remembered, also, that in 
any case of which the fédéral courts hâve jurisdiction the remédies to 
which any person may be entitled in the state court under state laws, 
may, if appropriate, be enforced in the national tribunals, as well as 
in the state courts. Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 

28 L. Ed. 52; Chapman v. Brewer, 114 U. S. 170, 171, 5 Sup. Ct. 799, 

29 L. Ed. 83, and cases cited. So that, as the state courts could apply 
that remedy, we conclude this court in this case has the right, and 
that it is its duty, to review the act and détermination of the défendants 
in relation to which this action was instituted, and to détermine vvhether 
that action and détermination is, in its necessary resuit, a déniai to the 
complaint of the equal protection of the laws, or whether it deprives 
the complainant of any of its property without due process of law, 
within the meaning of the fourteenth amendment of the Constitution 
of the United States. 

Undoubtedly, the state of Kentucky has the right, in the fair exercise 
of its police power, to regulate horse racing. It is equally certain that 
the state may establish a state racing commission, to carry into effect 
its purpose to that end ; but it is fair to présume that the courts of the 
state would hold, and that the Législature contemplated that they 
would hold, that the acts of the commission and the rules and régula- 
tions prescribed by it should be gênerai, and should bear equally and 
fairly upon ail corporations which are authorized by the state to hold 
meetings for running races, thus putting ail of them upon a fair and 
equal footing, without making favorites of any. It is not to be pre- 
sumed that the act of 1906 meant to do anything else, or intended that 
the commission should do anything else, or intended, if the commission 
attempted it, that the courts should not revise and correct such at- 
tempted action. Upon its face the act of 1906 appears to us to require 
perfect equality and fairness to ail. To effectuate that purpose it made 
it the duty of the state racing commission to make rules and régula- 
tions, which phrase, ex vi termini, necessarily means gênerai rules and 
régulations applicable alike to every corporation which is authorized 
to hold meetings for running races, and which rules, upon being com- 
plied with, entitle every one to precisely the same treatment. The de- 
fendants had made no rules nor régulations to govern after the license 
was granted. They had attempted, and perhaps properly, to judge 
each application for a license separately, and upon separate and distinct 
considérations, granting a license to one, and refusing it to another in 
the same way, and entering upon its records, as the statute requires, 
its reasons for its action in either case. Undoubtedly, it was within 
the range of législative contemplation that there might be sharp rival- 
ries, and that, however fair the commission might intend to be, its ac- 
tions might not bear equally upon ail rivais, and that the courts con- 
sequently should review the décisions of the commission. 

We hâve listened with great pleasure to the able argument of this. 
case upon the one side and upon the other, though finding it.unneces- 
sary to notice ail the points raised by counsel. Indeed, we are so 
pressed for time that we are not able very elaborately to go into many 
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phases of the discussion upon which an expression of opinion might 
not be inappropriate nor undesirable. Perhaps, not unnaturally, the 
présence on the commission of the président of one of the rival jockey 
clubs has caused some comment by counsel, as an indication of the 
grounds upon which the alleged favoring of that club in the action of 
the commission occurred. However, the court will lay no stress upon 
that circumstance. It prefers to assume that the défendants hâve ail 
been actuated by a sincère désire to discharge their public duties, and 
we proceed to test the validity of what they hâve done by the provisions 
of the act under which they were appointed. That act, in terms, pro- 
vides that any corporation formed for the purpose of racing and breed- 
ing and improving the breed of horses and conducting races and con- 
tests of speed shall hâve the power and right, subject to the provisions 
of the act, to hold one or more running race meetings in each year, and 
to hold, maintain, and conduct running races at such meetings. Thèse 
meetings, however, are not to be held except during the period extend- 
ing from the lst day of April to the lst day of December in each year. 
The act further provides that the commission shall hâve power to pre- 
scribe the rules, régulations, and conditions under which running races 
shall be conducted in this state, and that no such races shall be con- 
ducted except by a corporation or association duly licensed by the com- 
mission, and that any corporation or association desiring to conduct 
such racing may annually apply to the commission for a license to do 
so, and in proper cases such license may be granted for one year. As 
before pointed out, it is also provided that, if a license is refused, the 
reasons therefor shall be entered of record, and the décision of the com- 
mission thereon shall be subject to review by the court. Obviously, 
the latter provision would be useless unless the court, upon reviewing 
that action, could control the commission's conduct so far as to reverse, 
if necessary, its décision, and détermine what should be done in the 
case. In the absence of any construction of the act by the Court of 
Appeals of Kentucky, we, for the purpose, at least, of this hearing, so 
construe its provisions. Looking into those provisions as we hâve 
analyzed them, we find it difficult to hold that "applying for dates," 
which is certainly not specifically authorized, is équivalent to applying 
for a "license," which is ; but it seems to be admitted by the answer of 
the défendants that the other jockey clubs applied for dates, and that 
the complainant also did so, and that the défendants in their officiai 
capacity interpreted this to be a proper mode, or at least one which 
was approved by them, of applying for a license, and for that reason 
alone we must regard the complainant's case as one where a license 
was applied for in the way preferred by the commission, and that the 
license was refused, as clearly appears, upon the sole ground that a 
license or dates had been given or assigned to the Louisville Jockey 
Club at Louisville for the period during a part of which the complain- 
ant desired to hâve its running races in the spring of 1906. 

We are much inclined to think that the fundamental error of the 
défendants has been in misinterpreting the act of the Législature, and 
in undertaking to "assign dates" instead of granting "licenses." 
The latter power is given ; the former, at least in terms, is not. Under- 
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taking to assign dates in this sensé is not within the fair purview of the 
act, and, instead of doing the gênerai thing which is implied in the 
granting of the license, and which ought to work out results equally 
fair to ail, they went beyond the authority referred to by the act, and 
entered upon a course vvhere injustice and inequality were almost or 
quite inévitable. What the statute seems to authorize is to give per- 
mission to hold runniug race meetings at any time between April lst 
and December lst, and it does not seem to confer any power any fur-- 
ther to control the acts of the licensee as to the times when he may 
hold his meetings. That is his own affair, and he is to be governed by 
his own notion of what is best for his own success; and it may be 
doubted whether the right to prescribe rules, régulations, and condi- 
tions conferred by the third section refers to the license at ail, as the 
language conferring that power seems rather to confer it as to con- 
ducting the races after the license lias been given. The act does au- 
thorize, and perhaps, in practical interprétation, requires, the commis- 
sion to grant the license in a proper case, and, if it refuses to do so, 
requires it to state its reasons therefor upon its record, and confers 
upon the courts the power to review that décision of the commission; 
and we hâve interpreted this provision to be meaningless unless it con- 
fers upon the court the power to détermine when there is a proper case 
for granting the license. What should be regarded as a proper case? 
Certainly we are to présume that there were no fair objections to com- 
plainant, personally, so to speak, as an applicant for a license, inasmuch 
as the record indicates no such ground of objection. Can the phrase 
"proper case" mean that the commission shall take into considération 
the gênerai moral propriety of permitting running races in Kentucky? 
The answer to this must be in the négative, for, as we hâve seen, the 
Législature has settied the state's policy in that regard for itself, 
and did not delegate to the commission the power to do so, nor to im- 
pugn that action of the General Assembly. Can it mean that a proper 
case is one where profit can be made, or is that a matter of business, 
determinable only by those who want to take the chance to make 
money, or to stimulate the popularity of a good breed of horses? Can 
it be that a proper case dépends either upon whether a given track 
is fully prepared at the time of application, or whether a rival 
corporation has either previously acquired a license, or that it has 
palled and satiated the public appetite for racing, and that therefore 
the commission should exercise a sort of paternal care and protectorate 
over the applicants, rather than let them exercise their own judgments 
upon thèse phases of the case? Was compétition in running races 
intended to be forbidden by the act, or was compétition intended to be 
encouraged? Rather does not a proper case dépend, first, upon the 
power of the applicant conferred by its own charter ; second, upon 
the possession of a track and other arrangements which are suitable, or 
which by the time of a proposed meeting could be made suitable, for 
holding and conducting running races upon either a small or large 
scale, as might best suit the applicant ; or, third, upon other fair con- 
sidérations as to the capacity of the applicant to do what he is licensed 
to do? It will also be noticed that the act further authorizes the com- 
mission to revoke any license after it is granted if the licensee in the 
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conduct of its race meeting violâtes the rules, régulations, and condi- 
tions which the commission lias made, and which rules and régulations 
must, as we hâve seen, apply equally and alike to ail licensees. 

To conclude, it seems to us, after a very careful effort to give 
proper interprétation and effect to the législation, that the questions 
we hâve suggested as to what is a proper case for a license are not 
difficult to answer so far as they are applicable to the complainant. By 
its charter it is authorized to hold and conduct running race meetings, 
and it should not be deprived of the fair advantages of so doing and of 
the proper use of its property at any time it chooses to sélect between 
this date and December Ist of this year, unless upon reasons ap- 
pearing upon the défendants' record, upon which the court should 
hold the case not to be a proper one. The court has concluded from 
the testimony and from the record before it that no just cause of ob- 
jection to the complainant as a personality is shown ; that it can within 
reasonable time, if it is not quite so now, be abundantly equipped and 
prepared for holding and conducting such meetings, and that great 
damage would be done to it if refused the license applied for. Fur- 
ther, the court finds that whatever evils may hâve attended run- 
ning race meetings as portrayed in the défendants' answer, those evils 
vvere not so much caused by the complainant, which has never held a 
meeting, as they might hâve been by the older jockey clubs, which 
hâve held regular meetings for many years ; and, indeed, it might 
possibly be, if continuous racing would destroy the business, and if the 
concomitant evils are as great as pointed out in the défendants' answer, 
that it might be well to remedy the evil by making the meetings so con- 
tinuous as to destroy the source and origin of those evils. Still, as 
we hâve said, that is a matter for législative considération. 

The défendants' answer is elaborate and ably argumentative, but 
while the arguments and the considérations they présent might, if pre- 
sented to the Législature, hâve induced it to prohibit ail forms of racing 
in Kentucky, the court is not at liberty while interpreting and en- 
forcing the law to give weight to such considérations. The fact ap- 
pears to be that, with its charter behind it, with the ability to conduct 
a running race meeting, and with no légal différence in its situation 
and that of the Louisville and Latonia Jockey Clubs, the complainant, 
along with those clubs, applied for a license in the form preferred by 
the défendants. Licenses were promptly granted to the other two 
clubs, and this, no doubt, was a proper exercise of the authority of 
the commission. But a license was refused to the complainant upon 
the sole reason, as stated by the défendants, that the dates applied for 
had already been assigned to other licensees. In légal contemplation, 
under the act, this can only mean that a license was refused to the 
complainant because one had been granted to the Louisville Jockey 
Club. This is évident when we use the proper word "license" instead 
of the improper phrase "assignment of dates." In reviewing the dé- 
cision of the state racing commission, whereby a license upon this 
ground only was refused to the complainant, we hâve concluded that 
the reason given was no légal reason at ail, any more than granting a 
license to one person to practice law would, per se, be a just reason 
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for denying it to another person equally fit, but that the act of the 
commission was arbitrary, unduly oppressive, and an unjust discrimina- 
tion against the complainant, whereby it was denied the equal protec- 
tion of the laws of the state of Kentucky, and such discrimination, if 
permitted to stand, would greatly injure the complainant in its prop- 
erty, and that, as ail this was done by the officers of the state, it was 
done by the state itself, and therefore contravenes the fourteenth 
amendment to the Constitution of the United States. 

We think the gênerai purpose of the enactment was clearly within 
the competency of the Législature, but the reluctance of a fédéral 
court, except in plain cases, to déclare a state statute to be unconstitu- 
tional has led us to interpret the meaning of the act rather than to at- 
tempt to overthrow it. We think the enforcement of a proper inter- 
prétation of the act will remedy the wrong done the complainant, and 
are content with that resuit; but if we were compelled to go further, 
there is much in the opinion of the Suprême Court in Yick Wo v. Hop- 
kins, 118 U. S. 357, 6 Sup. Ct. 1064, 30 L. Ed. 220, Dobbins v. Los 
Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 L. Ed. 169, and possibly 
other récent cases, which might well call for great considération, al- 
though, as the complainant is a Kentucky corporation, it would cer- 
tainly seem that the state had much greater power over its own créature 
than it could hâve over an individual citizen. 

We are quite clear in the conviction that the views we hâve ex- 
pressed are correct and controlling, but if we had any doubts they 
would be solved in favor of granting the pending motion for a tem- 
porary injunction, because, if the injunction is granted, the défendants, 
under the act of April 14, 1906, might be able to appeal the case within 
30 days to a higher court, and thus obtain the opinion of that court 
upon the questions involved, while if we denied the motion the com- 
plainant could not appeal. 

It results that the motion should be sustained. What shall be the 
form of the order has been considered, and upon the authority of what 
was said by the Suprême Court in Re Lennon, 166 U. S., at page 550, 
17 Sup. Ct. 658, 41 L. Ed. 1110, we are disposed to think that one 
clause of the order should enjoin the défendants from longer refusing 
to grant in due form a license to the complainant to hold one or more 
race meetings, as authorized by the act, at any time or times it may 
elect between this date and the lst day of December, 1906, not ex- 
ceeding, of course, the number of days fixed by the act. 



MORRIS (Howell. Intervener) v. BEAN et al. 
(Circuit Court, D. Montana. May 8, 1900.) 

1. Courts — United States Courts— Jurisdiction — Amount in Controversy. 

In a suit concerning water rights the thing In controversy is the rlght 
to the lise of the water, and whore that experts in value S2.000, exclusive 
of interest and costs, a Circuit Court of the United States lias jurisdiction. 

2. Water and Water Courses — Actions to Protbct Riouts — Ri cuit of Ac- 

tion — Interstate Streams— Jurisdiction. 

A citizen of one state may maintain a suit in a Circuit Court of the 
United States in another state to enjoin the unlawful diversion of water 
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in the state where the suit is brought, which prevents its flowing to Lis 
lands in the state of bis résidence. 

3. Same — Appropriation of Wateh Rights. 

The complainant, a citizen and résident of Wyoming, instituted a suit 
in the Circuit Court of the United States for the District of Montana 
to enjoin the défendants, résidents and citizens of that state, from di- 
verting water from a stream rising in Montana and flowing into Wy- 
oming. Held, that défendants could not justify their diversion of water 
in Montana in hostility to the rights of the complainant in Wyoming 
upon the ground that the laws of Montana authorize its citizens to ap- 
propriate water within the state. Held, further, that the fact that the 
stream bas its source in Montana, and from thence flows into Wyoming, 
does not affect the right to appropriate, but that the gênerai doctrine of 
priority governs regardless of state Unes. 

4. Same — Définition. 

An appropriation eonsists of the diversion of water and its application 
to some bénéficiai use. In the absence of any statute, if the work is prose- 
cuted with reasonable diligence, the right of the appropriator relates 
to the beginning of the work. 

5. Same — Recordinq — Notice. 

Where one appropriâtes under a statute, the recording of the claim is 
constructive notice, but such statutes do not preclude the tnking of water 
for bénéficiai uses by methods other than those therein prescribed. The 
effect of the statutes is to preclude an appropriator from claiming, by the 
doctrine of relation, to the time when the work was begun as against 
one who does comply with the statutory requirenients, and prosecutes the 
work to completion in accordance therewith. 

6. Same— Appropriation in Wyoming — Repeal of Statute. 

Complainant, without complyïng with the statutes of Wyoming, di- 
verted water from Sage creek in that state. Under the statutes then in 
force, one so appropriating was precluded from giving évidence in any 
proceeding to enforce a claim to the water thereby appropriated, but 
the statute was repealed prior to the institution of this suit. Held, that 
the effect of the statute was not to deny the right to appropriate, and 
that its repeal removed the only obstacle to the assertion of his rights 
in the courts. Held further, that the rights of complainant must be gov- 
erned by the laws of Wyoming, where his appropriation was made. 

7. Same— -Equities. 

One who appropriâtes water is entitled to the full amount appropriated, 
to the exclusion of ail subséquent takers, and equity will not intervene to 
deprive one of the rights thus acquired by distributing the water to 
those subsequently claiming, even though the gênerai benefits would be 
thereby increased. 

8. Same — Riparian Rights. 

The défendants acquired lands in the Crow Indian Réservation in Mon- 
tana subséquent to appropriations made in Wyoming, and they claim 
riparian ownership as successors of the Indians. Held, that the Indians 
never had any riparian rights, the fee always having been in the govern- 
ment subject to their occupancy. Held further, that appropriations could 
be made of waters running through the réservation which are superior 
to the rights of those subsequently becoming riparian owners. 

9. Same — Riparian Owner — Right to Use. 

While a riparian owner has the right to reasonably use the water of 
a stream, he eannot deprive his co-riparian owners of like use. In the 
absence of any testimony as to what is a reasonable use, there can be no 
decree regulating the use as between such owners. 

10. Same — Statute of Limitations — Xature of Possession. 

The statute of limitations does not run upon a scrambling possession. 
The use must be adverse, exclusive, and uninterrupted under a claim of 
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right, and the graduai and imperceptible encroaehment by subséquent ap- 
proprintors upon the rights or' a prior nppropriator will not permit the 
invoking of the statute as against the lntter. 

11. Same — Abandon ment. 

The provisions of tiie statute of Wyoming tliat failure to use water ap- 
propriated for a period of tvvo years is to be eonstrued as an abandon- 
nant applies to a voluntary aet, and not to an euforced discontinuance. 

12. Same — ENtoKCtMKNT ov Rights — T.aciifs. 

One is not guilty of lâches who complains of hostile diversion, and re- 
eeives water when the same is tiirned. dov.n to hi:n fror.i tiine to time, 
or who is prevented from the use of water appropriated hy him by 
graduai diminution through hostile diversions, unless such diversions 
continue witli the acquieseenee, knowledge, and consent of such appro- 
priator. 

13. Same — Estoi>pf.%. 

One who goes upon a stream and divorts water must take notice of ail 
prior appropriations, whether marte pursuant to statutory notice or other- 
wise. The volume of water in the stream and the visible sunply is notice 
of ail waters appropriated, and where one takes subsequently to another 
of the waters of a stream he cannot invnke the doctrine of estoppel as 
against a prior appropriator on the grouud tliat such appropriator has 
stood by and pennitted Iiiin to build up iiuprovements on the strength 
of diversion of the water, for the rca'-on tliat one is as much estopped 
as the other; the facts being within the knowledge of both. 

14. Same — Damages. 

Where various persons along a stream divert water in violation of the 
rights of a prior appropriator. without any comniunity of action, nothing 
other than nominal damages can be awarded in a suit in equity to restrain 
the défendants from diverting the water. 

(Syllabus by the Court.) 
See 123 Fed. 618. 

McConnell & McConnell, James R. Goss, and Fred H. Hathorn, for 
complainant. 

McConnell & McConnell and James R. Goss, for intervener. 
George W. Pierson, and O. F. Goddard, for défendants. 

WHITSON, District Judge. Sage creek is a tributary of the stream 
designated in thèse proceedings as Stinking Water river, but geo- 
graphically known by the euphonious naine of Shoshone. This creek 
rises in the state of Montana, and fiows into that river in the state of 
Wyomn j. The complainant, a citizen and résident of Wyoming, is 
the owner of 160 acres of agricultural land situated in that state, which 
is riparian to Sage creek. He settled in the year 1887 tmder the home- 
stead law, and in due course received a patent dated the 12th day of 
February, 1002. The land being arid in character, and requiring irri- 
gation for the raising of agricultural crops, in April, 1887, complainant 
constructed a ditch by means of which he diverted water for the irri- 
gation of it. 

The intervener, Howell, allèges in his complaint that he is a citizen 
of the state of Wyoming. It is shown that he is the owner of 200 acres 
of agricultural land in that state of like character to that of the com- 
plainant. He constructed a ditch in August, 1890, for the irrigation 
of his land, and both the complainant and the intervener hâve used the 
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water diverted by them ever since their respective diversions, except 
when prevented by the diversions of the défendants. The intervener 
has made entry and holds a final receipt. As to whether his land is 
riparian to Sage creek does not appear from the record. The défend- 
ants are ail citizens and résidents of the state of Montana. They claim 
the waters of Sage creek and Piney creek, its tributary, by virtue of 
diversions made by them, and the use of the water so diverted; they 
deny the rights of the complainant and intervener upon grounds which 
will hereinafter more fully appear, but are subséquent in time to both. 
Complainant seeks to enjoin the défendants from the diversion of water 
from Sage and Piney creeks in Montana to his deprivation of the use 
of the waters of Sage creek in Wyoming, and the intervener seeks like 
relief. 

The cause was referred to the master, who has reported the testi- 
mony, together with his findings of fact and conclusions of law. Those 
findings to which exceptions hâve been taken, and those tendered and 
not found, need only be considered in a gênerai way, leaving a spécifie 
mention of them to subséquent proceedings to be had in accordance with 
this opinion. One of the pivotai points upon which the case largely 
turns is the finding that the complainant had not at the time of the 
hearing complied with the laws of the state of Wyoming relating to 
the appropriation of water, and the conclusion that he is not entitled 
to any injunctive relief for that reason. As this incidentally involves 
the jurisdiction of the court, and as it is challen<;ed upon other grounds, 
naturally, the power to consider the case must first be inquired into. 
1. Jurisdiction. The objection to jurisdiction is threefold : 
(a) The complainant filed no notice as a claimant to the waters of 
Sage creek, as required by the laws of Wyoming, and the master con- 
cluded that the filing of such notice was a prerequisite to the making 
of a valid appropriation. Relying upon that fact and the conclusion 
thus reached, it is contended that the jurisdiction fails because it can- 
not rest upon the citizenship of the intervener, claimed by the défendants 
to be the same as that of themselves, and, the complainant having 
failed to establish any right, it cannot rest upon his citizenship, and 
therefore a dismissal of the suit must follow. This involves the ques- 
tion whether complainant is an appropriator. It is conceded by his coun- 
sel, as the master found, that he did not comply with the statutory re- 
quirements of Wyoming. The inquiry is, could one seeking to make an 
appropriation at the time the complainant diverted and used water from 
Sage creek acquire the right to its use without complying with the 
statutes of that state? An appropriation of water consists in the taking 
or diversion of it, and its application to some bénéficiai purpose. "Ap- 
propriation" is a much abused word. It is often loosely spoken of as the 
preliminary step — such as filing a notice, making a claim to the water, 
or the likc — but in its légal significance is embodied not only the claim 
to the water, but the consummation of that claim by actual use. Long 
before the enactment of any statute in the arid states or territories, the 
custom of taking water had ripened into the right to use it. Jennison 
v. Kirk, 98 U. S. 456, 25 L. Ed. 240 ; Atchison v. Peterson, 20 Wall. 
507, 22 L. Ed. 414; Basey et al. v. Gallagher, 20 Wall. 670, 22 L. Ed. 
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452; Broder v. Water Company, 101 U. S. 274, 25 L. Ed. 790. After 
the custom had been fully established, statutes were enacted for the 
purpose of protecting appropriators by furnishing a public record, 
thereby avoiding disputes over priorities. It cannot be said that thèse 
statutes were enacted for the purpose of enabling the appropriator to 
claim by relation to the date when work was begun, because that was 
the rule prior to any législation upon the subject, if the work was prose- 
cuted with reasonable diligence. Long on Irrigation, § 51 ; Irwin v. 
Strait et al. (Nev.) 4 Pac. 1215; Board of Commissioners v. Léonard 
(Colo. App.) 34 Pac. 583; Kelly v. Water Company, 6 Cal. 109; Ne- 
vada Ditch Company v. Bennett (Or.) 45 Pac. 478, 60 Am. St. Rep. 
777; Murrav v. Tingley (Mont.) 50 Pac. 725; Moyer v. Preston 
(Wyo.) 44 Pac. 848, 71 Am. St. Rep. 914; Cole v. Logan (Or.) 33 Pac. 
569. But the rule of relation was in a measure uncertain in its ap- 
plication, in that what constituted reasonable diligence in the comple- 
tion of the work was a matter within the sound discrétion of the courts. 
Again, the appropriator who initiâtes his right by statutory notice is 
required to designate the amount of water claimed, the purpose for 
which it is to be used, if for irrigation, the land upon which 
it is to be applied, etc., thus affording information to other in- 
tending appropriators, and giving constructive notice as to the amount 
of water which has already been claimed from the common source of 
supply. But where one has actually diverted water, and is using it, 
the right to its use may, by analogy, be likened unto the doctrine 
that one purchasing real estate must take notice of the rights of those 
in possession, notwithstanding the recording statutes. Water diverted 
from a stream naturally diminishes the volume. One seeking to ac- 
quire the right to the use of water must take notice of the amount 
available and visible, and it must be conclusively presumed that he 
inquires into the extent of the supply from which the water is to be 
drawn, and how that supply has been diminished by others whose 
rights are prior in time. Thèse statutes were never intended to destroy 
the right of appropriation by methods other than those defined by 
them. Their only effect is to deny the power of an appropriator who 
fails to file the notice required, to claim as of the date of the beginning 
of his work ; the penalty for such failure being to limit the right to the 
time when the water is actually applied and used. Long on Irrigation, 
§ 39, expresses the principle in this language: 

"The statutes did not change the rule as to what constitutes an appropria- 
tion, but their object was simply to préserve évidence of the appropriator's 
rights, and to regulate the doctrine of relation back. In accordance with 
thèse principles, it is held that one who fails to comply with the statutory 
requirements, but who actually diverts water, and applies it to a bénéficiai 
use, in the absence of any conflicting adverse claim, acqulres a valid title 
thereto, whieh cannot be devested by another appropriator, who eomplies with 
the terms of the statute after the former bas completed his appropriation. 
* * * Where the statutory requirements hâve not been complied with, the 
rights of the appropriator, which, but for the statutes, would relate back to 
the commencement of the work of appropriation, relate back only to the 
completion of the work ; this being the only change wrought in the law by the 
statutes." 
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Thèse views are sustained by numerous authorities : Murray et al. 
v. Tingley, 50 Pac. 723, 20 Mont. 260; Wells v. Mantes et al. (Cal.) 
34 Pac. 324; Cruse v. McCauley (C. C.) 96 Fed. 370; DeNecochea v. 
Curtis (Cal.) 20 Pac. 563; reaffirmed 22 Pac. 198; Burrows v. Bur- 
rows et al. (Cal.) 23 Pac. 146; Watterson v. Saldunbehere (Cal.) 35 
Pac. 432. 

We are now to inquire whether any law of the territory of Wyoming 
or custom prevailing there prevented an appropriation other than by 
notice duly filed; for, if not, complainant has brought himself within 
thc gênerai rule by which his rigbts must be measured. At the date he 
began the use of water the statute of the territory precluded the giving 
of évidence by one claiming to be an appropriator in any case involv- 
ing his right, unless there had been a compliance with the requirement 
of filing notice of his claim with the officer therein designated. 

The Suprême Court of Wyoming, referring to this statute in Moyer 
v. Preston, 44 Pac. 845, 71 Am. St. Rep. 914, said : 

"The contemporary construction placed upon tliat statute although the 
question was not présenter! to this court, we understand to hâve been that the 
act itself provided the penalty for the failure to file the required statements, 
viz, that in any adjudication of water rights évidence would not be received 
in behalf of any person until he had filed the statements. The object of 
thèse particular provisions was obviously the establishment and préservation 
of a record of water rights, which had become in many instances of great 
value. The section requiring such statements to be filed in the offices of the 
county clerk and clerk of court was repealed in 18S8, and another provision 
substituted, providing for the filing of the statements in the office only of the 
county clerk, who is ex offlcio register of deeds ; and in 1S90, when this re- 
quirement was abrogaterï, and the whole matter was transferred to the office 
of the state engineer, where the primary records were to be kept, the section 
of the statute of 188(3, fixing the penalty for the failure' to file the statements, 
was repealed. The law of 1890 required the clerks of court to transfer to 
the office of the state engineer ail certificates of county surveyors as to 
measurements of ditehes which had been provided for under another statute 
of 1886, aftenvards repealed ; but the act of 1890 made no disposition of 
the statements of owners which had been filed with the clerks of court." 

The statute having been repealed, the complainant cannot comply 
with its provisions. Its repeal removed the only obstacle to the asser- 
tion of his right in court. He could, therefore, at the présent time give 
évidence in a controversy in Wyoming relating to the subject-matter 
of this suit, and hence he cannot be denied a remedy in this court 
which would be accorded him within the jtirisdiction of the forum 
by whose laws his rights as an appropriator must be governed. Nor is 
there anything in the Constitution or laws of Wyoming which can be 
construed as a devesture of the right which the complainant acquired 
by virtue of his use of the water, or which can prevent him from the 
assertion of it. 

Article 8, § 3, of the Constitution of Wyoming reads as follows : 

"Priority of appropriation for bénéficiai uses shall give the better right. 
No appropriation shall be denied except when such déniai is demandée! by 
the public interests." 

Section 895 of the Revised Statutes of that state expressly recognizes 
priority in the use of water. 
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In Moyer v. Preston, supra, this language was used : 

"To constitute an appropriation there must exist, not only an intent to 
take the water, but that attempt must be accompanied or followed by some 
open physical démonstration, and there must ultimately be an application 
to some bénéficiai use." 

Again, in construing the priority between two claimants of water, 
neither of whom had complied with the statute, it was said : 

"The work of construction was proseeuted with diligence until coniplction, 
followed by an immédiate application of the water to bénéficiai uses, which 
application had been eoutinued." 

In Farm Investment Co. v. Carpenter (Wyo.) 61 Pac. 258, 50 L,. 
R. A. 747, 87 Am. St. Rep. 918, the constitutional provision above 
quoted was construed as follows : 

"The constitutional déclaration was not intended to interfère with previous- 
ly accrued rights to use the public waters of the state, and it does not con- 
flict with such rights. It was, however, by ail the constitutional expressions 
undoiibtedly intended that such rights and ail appropriations shonld be reg- 
ulated upon the basic principles therein enunciated. That the constitutional 
provision did not impair rights already accrued is apparent, not >nly from 
the accompanying provisions, but from the nature of such rights. * * * 
The appropriation is made in the first place upon the basis of public owner- 
ship of the water, and is protected instead of impaired by the constitutional 
déclaration." 

The conclusion must be that complainant is an appropriator, fully 
invested with ail the rights attaching to that interest in property. 

(b) It is objected that the amount in controversy does not exceed 
the sum or value of $2,000, exclusive of interest and costs. The only 
testimony upon the subject shows that the water right of the inter- 
vener, Howell, is worth $25 per acre, and that of complainant a Hke 
amount. It is clearly shown, and the court must know, that in an ai id 
country, where irrigation is required for the raising of crops, the land 
is worthless without it. The Suprême Court lias held that the matter 
in dispute is that upon which the jurisdiction dépends. Elgin v. Mar- 
shall, 106 U. S. 578, 1 Sup. Ct. 484, 27 L. Ed. 249 ; Bruce v. Manches- 
ter & Keene R. R., 117 U. S. 514, 6 Sup. Ct. 849, 29 L. Ed. 990; Stin- 
son v. Dousman, 20 How. 461, 15 L. Ed. 966. The water right is the 
only thing in dispute. It is neither the land, nor in this suit can it be 
the damages, for it is not shown that the tortious acts of the défend- 
ants were joint. The jurisdiction in this regard, therefore, rests upon 
the value of the water right, and, resting upon that, clearly the amount 
in controversy is in excess of that required to sustain it. Complain- 
ant will be given leave to amend his bill to conform to the proofs upon 
this view. 

(c) The jurisdiction is challenged because Sage creek is an inter- 
state stream, which it is argued precludes an appropriator in Wyoming 
from the assertion of his rights in Montana ; that the state of Mon- 
tana having recognized the right to appropriate the waters within its 
borders, it becomes a matter of state concern, which would put upon 
Wyoming the necessity, in the exercise of its sovereignty, of instituting 
a suit in the Suprême Court of the United States against the state of 
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Montana, and that a private citizen of one state cannot enter the courts 
of another to assert that which is exclusively an exercise of the sover- 
eign power of the state ; that the défendants are protected by the laws 
of Montana, which authorize appropriations to be made within its 
territorial limits; and that it is not compétent for the courts to inter- 
fère with the sovereignty of one state by permitting a citizen of another 
state to collaterally assail that which it has recognized by its laws, and 
will uphold as a part of its political jurisdiction. 

Défendants' counsel hâve illustrated their contention in this way: 
A riparian owner on the Mississippi river might seek to enjoin the di- 
version of the waters of Sage creek in Montana because they eventually 
reach the Missouri river, and frnally through that river flow into 
the Mississippi. This argument may be classed under the head of 
reductio ad absurdum, which sometimes is very effective in illustrating 
results which may flow from the doing of a given thing. It will be time 
enough to solve that problem should it ever be propounded. 

The contention ignores the right to appropriate water which is rec- 
ognized by both states. It assumes a condition which does not in 
fact exist, namely, that the state of Montana has undertaken to auth- 
orize the appropriation of water as against a prior appropriator in an- 
other state. It has authorized by its laws the taking of un.tppropriated 
waters. Indeed, it could not authorize the taking of any other without 
doing violence to well-known principles; and the rule would be the 
same whether the statutes of that state expressly limited the right to 
take unappropriated waters or were silent upon the subject; because the 
doctrine of appropriation, as construed in Montana and elsewhere, is 
well understood to apply to water the right to the use of which has not 
already vested in others. In both states the custom of appropria- 
tion had been fully recognized before the complainant and intervener 
began the use of the water claimed by them, and it had the sanction 
of the statutes of both while they were territories, and subsequently re- 
ceived express récognition in the Constitution of Montana (article 3, 
§ 15), and in the Constitution of Wyoming, as shown elsewhere in 
this opinion. It also had the sanction of the gênerai government, the 
owner of both the land and the water, and the artificial line drawn be- 
tween the two territories, created by Congress, could in no way debar 
one from the exercise of a right so universally acknowledged. A nat- 
ural stream flowing in Wyoming was as much upon the public lands 
as the same stream flowing in Montana. At the time of the adoption 
of the constitutions of those states the rights of the complainant and 
intervener had vested. For the courts, in the absence of any express 
and unqualified assertion either in the Constitution or statutes of Mon- 
tana, or any claim on the part of the state through its proper officers, 
through whom the contention could only be made, if it could be made 
at ail, to deny the existence of an appropriation made in Wyoming, 
would be to violate that which has been accepted without dissent, and 
to disturb vested rights which hâve the approval of gênerai acquies- 
cence, at the behest of a private suitor, who seeks to invoke the power 
of the state to do that which it does not even contend for. It would 
overlook the well-known comity existing between thèse states, both of 
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which recognize the same doctrine as applied to the use of water, in so 
far as it relates to an appropriation of the same, as well as to ignore 
a public policy well recognized and existing, which has its approval in 
custom of equal efficacy to the right to appropriate at ail — a right which 
inheres in, and is a part of, the custom to which appropriations of water 
must be referred. 

In the early stages of this suit Judge Knowles refused to sustain the 
views thus presented by the défendants. Whether the ruling made is 
the law of this case does not become material, because the reasons 
which actuated him in his décision are not only based upon sound prin- 
cipes, but are sustainable upon authority. No case lias been cited 
where the distinction sought to be drawn has prevailed in the courts, 
but, on the contrary, apparently, wherever the question has arisen the 
holding has been the other way. Ho well v. Johnson (C. C.) 89 Fed. 
S56; Morris v. Bean (C. C.) 123 Fed. 618; Hoge et al. v. Eaton et al. 
(C. C.) 135 Fed. 411; Anderson et al. v. Bassman et al. (C. C.) 140 
Fed. 14; Willey v. Decker (Wyo.) 73 Pac. 210, 100 Am. St. Rep. 
939. 

The court therefore has jurisdiction. 

2. Riparian rights. The complainant does not and cannot claim as 
a riparian owner. The intervener has not disclosed such proprietor- 
ship. Under the laws of Wyoming, by which their rights must be ad- 
judged, that principle ifi not recognized. The défendants do claim as 
such. They base their claim upon the assumption that because the 
land now owned by them was at the inception of the rights of their ad- 
versaries embraced within the limits of the Crow Indian Réservation, 
that the taking of water by them never conferred the right to its use 
against thé riparian rights of the défendants, acquired, they contend, 
as the successors in interest to the Crow Indians. 

It is difficult to understand how this contention, if upheld, would aid 
them. The Indians made no appropriations. If ail that the défend- 
ants contend for in this regard should be sustained, it would be of small 
value, because the right of a riparian owner to use water for irrigation 
is limited to a reasonable use, and that reasonable use will not permit 
one owner to deprive his co-owner of the same privilège he exercises 
himself. Lux v. Haggin, 69 Cal. 255-390, 10 Pac. 674; Long on Ir- 
rigation, § 9-18-20; Union Milling & Min. Co. v. Ferris, 2 Sawv. 176, 
Fed. Cas. No. 14,371 ; Union Milling & Min. Co. v. Dangberg, 2'Sawv. 
450, Fed. Cas. No. 14,370; Gould v. Eaton, 117 Cal. 539, 49 Pac. 577, 
38 L. R. A. 181. 

While the défendants hâve pleaded their riparian ownership, they 
hâve waged the contest as appropriators. Their testimony was direct- 
ed exclusively to that claim, and there is no proof as to what would 
constitute a reasonable use by them, considering the rights of those 
whose lands are situate in Wyoming. If a decree should déclare that 
they are entitled to a reasonable use of the water flowing through 
their lands, the rights of the parties would be left in such a state 
of uncertainty as to render it void. Morris v. Bean (C. C.) 123 Fed. 
618. When the right of the Indians was extinguished, and the land 
was thrown open to settlement, it became public, and, assenting for the 
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sake of argument to the theory of the défendants, ail that was in the 
way of the validity of the prior appropriations had been removed, and 
the appropriators in Wyoming were in point of time ahead of any 
claim which the défendants could possibly make, because their appro- 
priations attached eo instanti. Beecher v. Wetherby, 95 U. S. 525, 
24 L,. Ed. 440; Johnson v. Mclntosh, 8 Wheat. 543, 5 L. Ed. 681. 

It is no answer to say that, because the doctrine of riparian owner- 
ship does not exist in Wyoming, that therefore, under claim of that 
right in Montana, the défendants can deprive the complainant and 
intervener of the use of the water naturally flowing in the stream. 
While they cannot claim as riparian owners, yet they are entitled to the 
use of the water and the assertion of riparian ownership in Montana 
cannot be allowed to prevail as against what are held to be appropria- 
tions in Wyoming, when those appropriations are prior in time to the 
bénéficiai use of the water by the défendants. It is the water that the 
appropriator in Wyoming desires, and it is immaterial whether he gets 
it by virtue of riparian ownership or appropriation. 

But this is perhaps drifting into refinements. There are more sub- 
stantial reasons for denying the claims of the défendants. The Indians 
were not riparian owners. Their right was that of occupancy only, 
while the fee was in the United States. 

In Beecher v. Wetherby, supra, the Suprême Court, in referring to 
the nature of the title of the Menomonee Indians, said: 

"It is true that, for many years before Wisconsin became a state, that 
tribe occupied various portions of her territory, and roamed orer nearly the 
whole of it. In 1825 the United States undertook to settle by treaty the 
boundaries of lands claimed by différent tribes of Indians, as between them- 
selves, and agreed to recognize the boundaries thus established; the tribes 
acknowledging the gênerai controlling power of the United States, and dis- 
claiming ail dependence upon and connection with any other power. The 
land thus recognized as belonging to the Menomonee tribe embraced the 
section in controversy in this case. Subsequently, in 1831, the same bounda- 
ries were again recognized. But the right which the Indians held was only 
that of occupancy. The fee was in the United States, subject to that right, 
and could be transferred by them whenever they chose. The grantee, it is 
true, would take only the naked fee, and could not disturb the occupancy of 
the Indians ; that occupancy could only be interfered with or determined by 
the United States. * * * The right of the United States to dispose of the 
fee of lands occupied by them has always been recognized by this court 
from the foundation of the government." 

So it was said in referring to the same subject, in Johnson v. Mcln- 
tosh, 8 Wheat. 543, 5 L. Ed. 681 : 

"The right of the Indians to their occupancy is as sacred as that of the 
United States to the fee. but it is only a right of occupancy. The possession, 
when abandoned by the Indians, attaches itself to the fee without further 
grant." 

In case of conflict between a treaty with the Indians and a subséquent 
act of Congress the latter must prevail. United States v. Old Settlers, 
148 U. S. 427, 13 Sup. Ct. 650, 37 L. Ed. 509 ; Cherokee Nation v. 
Southern Kansas Ry. Co., 135 U. S. 641, 10 Sup. Ct. 965, 34 L. Ed. 
295; Cherokee Nation v. Hitchcock, 187 U. S. 295, 23 Sup. Ct. 115, 
4.7 L. Ed. 183; Lone Wolf v. Hitchcock, 187 U. S. 564, 23 Sup. Ct. 
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216, 47 L. Ed. 299. This doctrine is inconsistent with the theory of the 
défendants. It would be tedious to refer to the numerous acts of Con- 
gress which hâve dealt with the rights of the Indians, together with 
the many treaties which hâve been made from time to time. It is suffi- 
cient to observe that législation upon the subject has with great uni- 
formity followed the rule so often reiterated by the Suprême Court 
in relation to the nature of Indian titles, which recognizes in them the 
right of occupancy only, subject to the paramount authority and title 
of the United States. Under Act Feb. 8, 1887, c. 119 (24 Stat. 388), 
which provides for allotments, not only does Congress adhère to the 
word "use" with great care as applied to the rights of the Indians, 
but the act provides for the issuance of patents, which would be quite 
unnecessary if the fee were already in the Indians. Applying the rule 
to this case, when the right of occupancy ceased, the fee always hav- 
ing been in the United States, the lands became public by being thrown 
open to settlement, as the term was defined in Newhall v. Sanger, 92 
U. S. 761, 23 L. Ed. 769. But the land was always a part of the public 
domain. The rights of the défendants attachée! as settlers after the 
lands were made subject to settlement. They cannot antedate settle- 
ments made by them. At that time, prior appropriations had been made 
by the complainant and intervener, and défendants took their riparian 
rights subject to and charged with those appropriations. Benton v. 
Johncox, 17 Wash. 277, 49 Pac. 495, 39 L. R. A. 107, 61 Am. St. 
Rep. 912; Lux v. Haggin, 69 Cal. 255-390, 10 Pac. 674; Thorpe v. 
Tenem Ditch Co., 1 Wash. St. 566, 20 Pac. 588 ; Vansickle v. Haines, 7 
Nev. 249. 

3. Statute of limitations. The statute of limitations is applied by 
analogy in courts of equity to that relating to the possession of real 
estate. It never runs upon a scrambling possession. It présupposes 
adverse, exclusive, and uninterrupted possession under a claim of right. 
The claim must be hostile to that of the person against whom it is 
asserted. The aid of the statute has occasionally been invoked with suc- 
cess in cases of this character, but not under conditions similar to those 
of this case. 

The défendants made their first diversions of water in 1893. A few 
of them hâve brought themselves barely within the statutory period. 
It often happens that persons who are takers of water from a stream 
gradually enlarge their diversions until they begin to deprive the first 
appropriators of the amount to which they are entitled. The taking is 
so graduai, and the enlargement of the use so imperceptible, that it is 
impossible to fix a time when it begins to be adverse. This is not an 
unusual situation, and it is presented by the testimony hère. The 
quantity of water in this stream varies greatly from spring floods to 
low water in the fall. Most small streams are subject to this variation. 
The flow of water varies also with the seasons, depending largely upon 
the amount of sriowfall or rain in the mountains. It is manifestly im- 
practicable to apply the statute of limitations to such a state of afïairs, 
and in this case particularly it could not apply, because the défend- 
ants hâve not had the uninterrupted use of the water for the statutory 
period. It is shown that they at times turned the water down, upon 
146 F.— 28 
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demand of the complainant. They hâve gradually increased their di- 
versions, and just at what point they encroached upon the rights of 
the complainant and the intervener cannot be determined from the testi- 
mony, and just how long it has continued cannot be ascertained; but 
it is clear that they did not do so to any considérable extent until after 
the year 1893, and this suit was brought in 1903. As to real estate the 
possession is easily discovered. It is susceptible of actual proof, but 
hère it is not shown that either the complainant or intervener were 
ever entirely deprived of water. During the flood time water always 
reached them. They had the use of it for a time, some years longer 
than others. Who can divine with definiteness just what amount of 
water the défendants used to the exclusion of the complainant or inter- 
vener, or how long it was used to their exclusion each year? The bur- 
den is upon the défendants to bring themselves within the statute, and 
the proof must be clear before a prescriptive right will be enforced. 
The claim cannot prevail under the conditions disclosed. Last Chance 
Ditch Co. v. Heilbron (Cal.) 26 Pac. 523; Fogartv v. Fogarty (Cal.) 
61 Pac. 570;'Bovce v. Cupper (Or.) 61 Pac. 642; Huston et al. v. By- 
bee (Or.) 20 Pac. 51; Long on Irrigation, §§ 90-91-92. 

4. Abandonment. The statute of Wyoming provides, in efïect, that 
failure of one to use water appropriated for a period of two years 
shall be construed as an abandonment, and the défendants would avail 
themselves of its provisions. If it be admitted that their unlawful di- 
versions deprived the appropriators in that state from the use of the 
water for more than this period, yet cessation of its use because it did 
not reach the parties entitled to it does not work an abandonment. Evi- 
dently that, in contemplation by the Législature, was a voluntary act, 
and not an enforced discontinuance. An abandonment must always be 
voluntary. The statute could not hâve been intended to apply to any- 
thing more than failure to use from an available supply, and in its ap- 
plication it must be construed in the light of the well-known meaning 
of the words employed to express the législative will. 

5. Estoppel and lâches. It is safe to say that few cases of this 
character hâve been tried where the défense of estoppel has not been 
interposed with resuit uniformly unsuccessful. The estoppel argued 
for hère is that the parties now seeking to assert their rights ought not 
be allowed to do so, because they knew that the défendants were 
building up their improvements, and relying upon the use of the water 
to maintain them. An all-sufficient answer to this is that the défend- 
ants knew also that the complainant and intervener were relying upon 
the same water to maintain their improvements already made, and to 
carry on their farming opérations already begun. Under this view of 
it, the one side is as much estopped as the other. 

What is it that the appropriators in Wyoming hâve concealed 
which has misled the défendants to their préjudice? An estoppel of 
this character is based upon fraud — the inequity of asserting a 
right after having by silence misled a party by concealing facts which 
were unknown to him. Hère they were equally known to both par- 
ties, hence the case does not présent éléments upon which an estoppel 
can be founded. Nor can it be successfully contended that the moving 
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parties in this controversy hâve been guilty of lâches. The inter- 
vener has been in the courts more than once, attempting to restrain 
the défendants, and the complainant has protested while the supply 
of water grew less from year to year, until finally his ills became un- 
bearable. There is no principle of estoppel which can aid the de- 
fendants, nor can they invoke the doctrine of lâches. Galliher v. 
Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 L. Ed. 738; Smvth v. 
Neal (Or.) 49 Pac. 850; Boggs v. Mining Co., 14 Cal. 368; Water 
Supply & Storage Co. v. Tenney (Colo. Sup.) 51 Pac. 505; Lower 
Latham Ditch Co. v. Louden Irrigating Canal Co. (Colo. Sup.) 60 
Pac. 629, 83 Am. St. Rep. 80 ; Lux v. Haggin, 69 Cal. 255, 10 Pac. 
674; Bathgate v. Irvine (Cal.) 58 Pac. 443, 77 Am. St. Rep. 158; 
Rigney v. Tacoma Light & Water Co., 9 Wash. 577, 38 Pac. 147, 
26 L. R. A. 425. 

6. The equities. Défendants claim that it is inéquitable, to use 
the language of their counsel, "to lay barren and waste the lands 
of défendants in Montana that two farms in Wyoming may be sup- 
plied with water." This may appeal to state pride and local bias, 
but the contention disregards the maxim that he who is first in time 
is strongest in right, which is the very essence of the doctrine of ap- 
propriation. An appropriator is entitled to the water used by him 
to the fullest extent as against ail persons subsequently claiming. 
Complainant and intervener in this case found certain natural condi- 
tions. There was a running stream upon the public lands, supplied 
from the snows of the Pryor Mountains. It afforded water suffi- 
cient for their purposes. The arid lands near and adjoining which 
were subject to settlement invited its use. Their needs as farmers 
required it. They took advantage of the benefits which the laws 
guarantied and which the conditions made available ; hence the plea 
on behalf of the défendants that the creek goes dry every year, and did 
prior to their settlements, is not a défense, though it might, for the 
purposes of this décision, be admitted without aiding them. If the 
creek goes dry every year, it is because of the shortage of the supply 
above. It must be assumed that if no snow fell in the Pryor Moun- 
tains in any given year, that the water would perhaps not flow into 
Wyoming; that if this condition continued for several years the 
water would cease entirely to flow, even to the lands of the défend- 
ants, because the supply cornes almost entirely from the snowfall. 
This is illustrative of what must necessarily be true; that is, the 
greater the fall of snow the more water. This is also true, that the 
more water which finds its way into the creek the greater will be 
the flow, and of course the more water that is diverted the less will 
be the supply. The appropriators took with the right to hâve the 
the stream continue to flow as it was wont to flow, and to remain in 
the condition in which they found it, and whenever water is diverted 
above it keeps back that which would otherwise reach them, and 
the more water that is kept back the less will the complainant and in- 
tervener hâve. But for the wholesale diversions by défendants the 
water would reach them later in the season, and abide longer, and 
this is what their appropriations entitle them to. In the abstract 
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there would be more people benefited by allowing the défendants to 
take ail the water. Its flow through a sandy and gravelly stretch of 
something like eight or ten miles, and perhaps farther, is, in a meas- 
ure, a waste, but equity does not consist in taking the property of a 
few for the benefit of the many, even though the gênerai average 
of benefits would be greater. It can no more ignore well-defmed 
légal rights than it can go in the face of a positive statute. Then, 
again, the theory of the défendants cannot be accepted.' The wit- 
nesses perhaps hâve told the truth, but not the whole truth. That 
the water would not reach one lower down the stream is quite a 
common défense. It is often urged in irrigation suits by trespassers 
as a justification for their invasion of the rights of others. It is 
probably as old as irrigation and perhaps as trespass itself. In this 
case failure of the water to reach the complainant and intervener was 
co-incident with its use by the défendants. The fact that witnesses 
saw in the varying changes of the seasons a shortage of water at 
différent points on the stream does not explain the whole situation; 
in other words, in one extremely dry season perhaps the water was 
lower than in another. It varies, and it varies because of the short- 
age of the supply above, and thèse défendants retarded its flow by 
reason of their diversions, which decreased the supply to that extent 
which prevented it from reaching Wyoming at ail ; and when the sup- 
ply is diminished by the light snowfall the diversion of the défendants 
increases the shortage, and that is an invasion of the rights of the 
appropriators who are seeking the enforcement of their priorities in 
this suit. 

7. Damages. No damages other than nominal can be recovered. 
The défendants did not act jointly. Each claimed individually. There 
was no community of action. It would not be proper to charge ail 
or either of them with damages at the option of the injured parties, 
as in the case of a joint undertaking in tort, because their acts were 
not committed in pursuance of the same common purpose, although 
they produced the same gênerai resuit. 

8. Extent of the rights of complainant and intervener. The com- 
plainant and intervener, respectively, constructed ditches of suffi- 
cient capacity to irrigate the whole of their lands. The finding must 
be that they increased their cultivated area with reasonable diligence, 
particularly in the light of the unlawful diversions made by the de- 
fendants. 

The master found that the intervener, Howell, had appropriated 
and was entitled to the use of 110 inches of water, miner's measure, 
for the irrigation of his 200 acres, which finding will be sustained. 
He did not find as to the amount diverted and used by the com- 
plainant. Upon that the finding will be that complainant is entitled 
to water for the irrigation of his 160 acres at the same ratio. Under 
the issues tendered, the priorities of the défendants as between them- 
selves cannot be adjudged, nor can their prayer that those priorities 
be fixed, for the purpose of restraining them in the order of the 
date of their several appropriations. 
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Findings will be made in accordance with the views herein ex- 
pressed. The exceptions taken by the défendants will be overruled 
in so far as they conflict herewith. The decree will enjoin the de- 
fendants from diverting the water of Sage and Piney creeks to the 
préjudice of the parties found to be entitled to the same as prior 
appropriators, and costs will follow the decree. 



IOWA LILLOOET GOLD MINING CO.. Limited, v. UNITED STATES FI- 
DELITY & GUÀRANTY CO. 

(Circuit Court, N. D. Iowa, Cedar Rapids Division. July 21, 1006.) 

No. 102. 

1. CORPORATIONS — FOREIGN CORPORATIONS COMPLIANCE WlTH STATE LAWS— 

CONTRACTS. 

Code Iowa 1897, § 1037, requires foreign corporations doing business 
witliin the state to file copies of their articles of incorporation with the 
Secretary of State, and otherwise coinply with the law relating to do- 
mestic corporations, etc. ; but section 1(53(5 déclares that no person or per- 
sons acting as a corporation shali be permitted to set up a want of légal 
organization as a défense to any action against it, nor shali any person 
Bueil on a contract made with such corporation be permitted to set up a 
want of such légal, organization in his défense. Held that, where a 
foreign corporation was acting as a corporation in Iowa at the time it 
made the contract sued on with défendant, it was no défense to an action 
thereon that plaintiff had not complied with section 1(537. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
25(51-2503.] 

2. Same. 

A défendant sued by a corporation on a contract made with it can- 
not question the right or authority of the corporation to make the con- 
tract or to transact business in the state in which the contr.vct was made; 
such question being witliin the exclusive province of the state. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
2530-2548.] 

3. Same — Judgment of Otjster. 

In a direct action by a state to oust a foreign corporation from doing 
business therein without complying with the state law regulating foreign 
corporations, judgment of ouster will not be awarded if the corporation 
compiles with such law within a reasonable time. 

Albrook & Lundy, for plaintiff. 

Healy Bros. & Kelleher, for défendant. 

REED, District Judge. The plaintiff, a corporation of Canada, sues 
défendant upon its bond given to plaintiff, guarantying the fidelity of 
its secretary, alleging that said secretary breachcd the conditions of the 
bond by embezzling a large amount of plaintifï's money. The de- 
fendant in one count of its answer allèges that plaintiff has never com- 
plied with sections 1637, 1638, and 1639, Code Iowa 1897, which re- 
quire foreign corporations who désire to do business in that state to 
file in the office of the Secretary of State a copy of their articles of in- 
corporation, and procure from said Secretary a permit to transact busi- 
ness in that state; that the business and transactions alleged in the 
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pétition to hâve given rise to the alleged cause of action against de- 
fendant were carried on and transacted in Iowa by the plaintiff in vio- 
lation of said sections. The plaintiff demurs to said count of the 
answer. The sections of the Code above named are a part of the gên- 
erai incorporation laws of the state of Iowa, and provide as follows : 

"Sec. 1637. Any corporation for pecuniary profit, other than for carrying 
on mercantile or manufacturing business, organized under the laws of an- 
other state, * * * or of any foreign eountry, which * * * desires 
hereafter to transact business in this state, * * * shall file witli the Seo- 
retary of State a certifled copy of its articles of incorporation duly attested, 
accompanied by a resolution of its board of directors or stockholders author- 
izing the filing thereof, and also authorizing the service of process to be made 
upon any of its officers or agents in this state engagée! in transacting its busi- 
ness, and requesting the issuance to such corporation of a permit to transact 
business in this state; said application to contain a stipulation that such 
permit shall be subject to the provisions of this chapter. Before such per- 
mit is issued the said corporation shall pay to the Secretary of State the same 
fee required for the organization of corporations in this state. * * * The 
Secretary of State shall thereupon issue to such corporation a permit, in 
such form as he may prescribe, for the transaction of the business of such 
corporation, and upon the receipt of such permit said corporation shall be 
permitted and authorized to conduct and carry on its business in this state. 
Nothing in this section shall be construed to prevent any foreign corporation 
from buying, selling and otherwise dealing in notes, bonds, mortgages, and 
other securities. 

"Sec. 1638. No foreign corporation which has not in good faith complied 
with the provisions of this chapter and taken out a permit shall possess the 
right to exercise the power of eminent domain, or exercise any of the rights 
and privilèges conferred upon corporations until it has complied herewitH 
and taken out such permit. 

"Sec. 1639. Any foreign corporation that shall carry on its business in 
violation of the provisions of this chapter in the state of Iowa, * * * 
without having complied with this statute and taken out and having a valid 
permit, shall forfeit and pay to the state for each and every day in which 
such business is transacted and carried on, the sum of one hundred dollars 
to be recovered by suit in any court having jurisdiction ; and any agent, 
officer or employé who shall knowingly act or transact such business for 
such corporation, when it has no valid permit as provided herein, shall be 
guilty of a misdemeanor, and for such offense shall be flned not to exceed 
one hundred dollars, or be imprisoned in the county jail not to exceed thirty 
days, or by both such fine and imprisonment. * * * Ail foreign corpora- 
tions, and the officers and agents thereof, doing business in this state shall be 
subject to ail the liabilities, restrictions and duties that are or may be im- 
posed upon corporations of like character organized under the gênerai laws 
of this state, and shall hâve no other or greater powers." 

Among the powers of such corporations are the following: 

"(2) To sue and be sued by its corporate name. * * * (6) To make 
contracts, acquire and transfer property, possessing the same powers in such 
respects as natural persons. * * * " Code § 1609. 

It is not affirmatively alleged that the bond in suit was made to 
plaintiff in Iowa, but in argument it has been assumed that it was, and 
that the matters alleged in the pétition as constituting a breach thereof 
arose out of business transactions of the plaintiff in that state. It 
may be conceded that the state may by statute lawfully pre- 
scribe the conditions upon which it will permit foreign corpora- 
tions not engaged in interstate commerce to transact business 
therein, and prevent them by proper action from doing so until 
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they comply with such conditions. Whether or not contracts made by 
such corporations before complying with such conditions, when any 
are imposed, are void, dépends upon the terms of the statute impos- 
ing the conditions. Chattanooga Building Association v. Denson, 
189 U. S. 408, 23 Sup. Ct. 630, 47 L. Ed. 870; Frittz v. Palmer, 132 U. 
S. 285, 10 Sup. Ct. 93, 33 L. Ed. 317; Cooper v. Ferguson, 113 U. S. 
727, 5 Sup. Ct. 739, 28. L. Ed. 1137; Animons v. Brunswick-Balke Co. 
(C. C. A.) 141 Fed. 570. While it is true, as a gênerai rule, that a 
penalty imposed by statute for the doing of an act implies a prohibition 
of the act, yet the courts will look to the entire statute, the subject- 
matter of it, the wrong which it seeks to remedy or prevent, and the 
purpose sought to be accomplished by its enactment; and if in so 
doing it is apparent that it was not intended to render the forbidden act 
void the statute will be construed accordingly. Harris v. Runnels, 12 
How. 79, 13 L. Ed. 901 ; National Bank v. Matthews, 98 U. S. 621, 
25 L. Ed. 188; Watrous v. Blair, 32 Iowa, 58; Pangborn v. Westlake, 

36 Iowa, 548. 

It is manifest that the statute of Iowa relating to corporations was 
not intended to render void their contracts made before they had 
complied with its provisions. The requirements that foreign cor- 
porations should file copies of their articles of incorporation with the 
Secretary of State, and otherwise comply with the law relating to them, 
was to place them on a level with domestic corporations, impose upon 
them the same duties, obligations, and liabilities, and subject them, 
equally with domestic corporations, to the jurisdiction of the courts of 
the state ; this, as a source of revenue to the state, and for the protection 
of its citizens and others dealing with them in that state, and not to 
strike down and render void their contracts. Instead of declaring un- 
lawful or void the contracts of either domestic or foreign corpora- 
tions made before complying with the law, section 1636 of the Code 
expressly provides that: 

"No person or persons acting as a corporation shall be permitted to set up 
a want of légal organization as a défense to any action against it ; nor shall 
any person sued on a contract made with such an acting corporation be per- 
mitted to set up a want of such légal organization in his défense." 

When défendant made its contract with plaintiff, the latter was cer- 
tainly acting as a corporation in Iowa, and no reason has been sug- 
gested and none is perceived why the parties to the transaction are 
not within at least the spirit of this section. Courtright v. Deeds, 37 
Iowa, 503-511 ; Howe Machine Co. v. Snow, 32 Iowa, 433 ; Washing- 
ton Collège v. Duke, 14 Iowa, 14. In fact this section seems but de- 
claratory of the existing rule. National Bank v. Matthews, 98 U. S. 
621, 25 E. Ed. 188; Cedar Rapids Water Co. v. Cedar Rapids, 118 
Iowa, 234-245, 91 N. W. 1081 ; Dutchess Manufacturing v. Davis, 14 
Johns. (N. Y.) 239-245, 7 Am. Dec. 459 ; Swartwout v. Michigan. etc., 
Railroad Co., 24 Mich. 389-394; East Norwav, etc., Church v. Froislie, 

37 Minn. 447, 35 N. W. 260. In National Bank v. Matthews, above. 
the following from Sedgewick on Statutory Construction is quoted 
with approval: 

"When it is a simple question of authority to contract, arising either on 
a question of regularity of organization or of power conferred by the char- 
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ter, a party wlo has had the beneflt of the agreement cannot be perrotttecl In 
an action founded upon it to question its validity. It would be in the high- 
est degree inéquitable and unjust to permit a défendant to repudiate a con- 
tract the beneflt of which he retains." 

Chattanooga Building Association v. Denson, 189 U. S. 408, 23 Sup. 
Ct. 630, 47 L,. Ed. 870, principally relied on by défendant, arose in Ala- 
bama, whose statute expressly déclares that "it is unlawful for any for- 
eign corporation to engage in or transact any business in this state be- 
fore complying with this law," and to do so is declared an offense. 
The Suprême Court of Alabama had construed this statute as render- 
ing void any contract made by a foreign corporation before comply- 
ing with its provisions. This construction was necessarily followed 
by the Suprême Court of the United States in determining the case. 
The statute of Iowa is materially différent, for the corporation commits 
no offense in transacting business in that state before compliance with 
its provisions, but incurs a civil liability only to the state of $100 for 
each day in which its business is transacted, though its offkers or 
agents who knowingly transact the business when the corporation has 
no permit may be guilty of a misdemeanor. The Suprême Court of 
that state has directly held that the failure of a foreign corporation 
to comply with the statute does not render its contracts void. Spinney 
v. Miller, 114 Iowa, 212, 86 N. W. 317, 89 Am. St. Rep. 351; Pru- 
dential Insurance Co. v. Cushman (Iowa) 106 N. W. 394. The bond 
in suit, therefore, is not void. Again, it is well settled that a défendant 
sued by a corporation upon a contract made with it cannot question the 
right or authority of the corporation to make the contract, or to trans- 
act business in the state in which it is made. The state alone may do 
this. Smith v. Sheeley, 12 Wall. 358-361, 20 L. Ed. 430 ; National 
Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188 ; Cowell v. Springs Co., 
100 U. S. 55-61, 25 L. Ed. 547 ; Frittz v. Palmer, 132 U. S. 285, 10 Sup. 
Ct. 93, 33 L. Ed. 317 ; Railway Co. v. Lewis, 53 Iowa, 101-113, 4 N. 
W. 842; Spinney v. Miller, 114 Iowa, 210-213, 86 N. W. 317, 89 Am. 
St. Rep. 351; Cedar Rapids Water Co. v. Cedar Rapids, 118 Iowa, 
234, 91 N. W. 1081; Prudential Insurance Co. v. Cushman (Iowa) 
106 N. W. 394 ; Blodgett v. Lanyon Zinc Co., 120 Fed. 893, 58 C. C. A. 
79. In Smith v. Sheeley, 12 Wall. 358-361, 20 L. Ed. 430, it is said : 

"It is not denied that the bank was duly organized in pursuanee of the pro- 
visions of an act of the Législature of the territory of Nebraska, but it is 
said that it had no right to transact business until the charter creating it was 
approved by Congress. This is so, and it could not legally exercise its powera 
until this approval was obtained, but this defect in its Constitution cannot be 
taken advantage of collaterally. No proposition is more thoroughly settled 
than this, and it is unnecessary to refer to authorities to support it." 

Even in a direct action by the state to oust a foreign corporation 
from doing business in Iowa without complying with the law of that 
state, judgment of ouster will not be awarded if the corporation shall 
within a reasonable time comply with such law. State v. Railway Co., 
91 Iowa, 517, 60 N. W. 121. 

Miller v. Amrnon, 145 U. S. 421, 12 Sup. Ct. 884, 36 E. Ed. 759, in- 
volved the validity of a contract for the sale of intoxicating liquors 
made in violation of a city ordinance, and Richardson v. Brix, 94 Iowa, 
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626, 63 N. W. 325, was the case of a real estate broker or agent con- 
ducting a business in violation of a city ordinance. In each case the 
ordinance violated was a valid police régulation, which in one case im- 
posed a fine and in the other a fine and imprisonment for its violation. 
Diamond Glue Co. v. United States Glue Ca, 187 U. S. 611, 23 Sup. 
Ct. 206, 47 L. Ed. 328, involved an executory contract to carry on busi- 
ness, which was to continue after the passage of a statute imposing a 
fine for conducting or carrying on such business in violation thereof. 
The décision seems to rest upon the ground that to conduct such busi- 
ness after the passage of the statute without compliance therewith 
would, under its terms, be a crime. 

The principles upon which thèse décisions rest are not deemed 
applicable under the Iowa statute in question. The conclusion 
is that the demurrer should be sustained, and it is so ordered. 
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(Circuit Court, W. D. Pennsylvania. May 21, 1906. Amendaient to Opinion 

June 11, 1906.) 

!» Contracts— Building Public Work— Action to Recoveb Contbact Prtce. 
A contract for a public work for a city which gave the city the right 
to stop the work of the contracter if at any time in the opinion of 
the director of public works he was not complying with the contract, 
and to complète the work and charge the cost to the contractor, con- 
strued, and a provision, requiring the contractor to obtain a final cer- 
tificate from such director of the completion of the work in accordance 
•with the contract before being entitled to final payment, held not applic- 
able where such right was exercised and the work completed by the 
city, and the obtaining of such certificate not a condition précèdent to an 
action by the contractor to recover from the city an alleged balance 
due him under the contract. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 
1308.] 

2. Same. 

A contract with a city for the construction of a réservoir gave the 
city the right, if in the opinion of the director of public works there was 
uudue delay in the work or a failure to comply with the contract in good 
faith, to stop the work of the contractor and complète the work at 
his expense; the contractor to be entitled to any excess of the amount 
due him under the contract above the cost of such completion, and liable 
for any deficiency. It also contained a provision that any dispute 
arising between the parties under the contract should be submitted to 
the director of public works as arbitrator, whose décision should be 
final and conclusive. Held, that the exercise by such director of the 
right given him to stop the work of the contractor and the completion 
of the work by the city was a waiver of the arbitration clause, and that 
the contractor could not be required to submit the question of the 
amount due him after the work was completed to the director as ar- 
bitrator, but was entitled to maintain an action in the courts therefor. 

S. Same — Burden of Proof. 

In such an action the burden does not rest upon the contractor to 
show the cost of the work done by the city in completing the contract, 
there being no presumption that such cost exceeded the priées specincally 
fixed by the contract for the work so done, and being, moreover, pecu- 
liarly wïthin the knowledge of the défendant, any excess of cost is a 
inatter of affirmative défense. 
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Pursuant to a stipulation in writing, this case was tried by the 
court without the intervention of a jury. 

Breck & Vaill, for plaintiff. 

Clarence Burleigh and A. M. Thompson, for défendant. 

ACHESON, Circuit Judge. On the 13th day of May, 1897, a 
written contract was entered into between the city of Pittsburgh (the 
défendant) as party of the first part, through Edward M. Bigelow, 
director of the department of public works of said city, and Jonathan 
Clark & Sons Company (the plaintiff), as party of the second part, 
whereby the plaintiff agreed to furnish the materials, labor, tools, and 
appliances for, and to construct for, the défendant, a réservoir in High- 
land Park, in said city, in conformity with the specified requirements 
and conditions. 

The contract contained the following provision lettered section J: 

"The party of the second part further agrées that if at any time the 
director shall be of the opinion that the said work, or any part thereof, is 
unnecessarily delayed, or that the said contracter is willfully violating any 
of the conditions or covenants of this agreement, or is executing the same in 
bad faith, he shall hâve the power to notify the contracter to discontinue ail 
work under this contract, or any part thereof, and thereupon the con- 
tracter shall cease said work, or such part thereof, and the director shall 
thereupon hâve the power to place such and as many persons as he may 
deem necessary, the same to be employed by contract or otherwise, to work 
at and complète the work herein described, or any part thereof, and to 
use such material as he may flnd upon the site of said work or to procure 
other materials for the completion of the same, and to charge the expense 
of said labor and materials to the aforesaid contracter, and the expense so 
charged shall be deducted from and paid by the party of the second part out 
of such moneys as may then be due, or may at any time thereafter become 
due to the said party of the second part, under and by virtue of this agree- 
ment; and in case such expense is less than the sum which would hâve 
been payable under this contract, if the same had been satisfactorily com- 
pleted by the said party oî the second part, then, and in that event, the 
said party of the second part shall be entitled to receive the différence; but 
in case such expense shall exceed the said last sum, then, and in that 
event, the said party of the second part, his sureties and heirs and assigns, 
shall pay the amount of such excess to the party of the first part on notice 
from said director of the excess due." 

The plaintiff entered upon the exécution of the work under the 
contract and proceeded therewith until April 16, 1900, when the said 
director, acting on behalf of the city, by letter, notified the plaintiff 
that in his (the director's) opinion the work provided for in the con- 
tract "has been and is unnecessarily delayed, and that you hâve will- 
fully violated various of the conditions and covenants in said con- 
tract, and that you hâve executed the contract in bad faith. And 
therefore I do hereby exercise the power in me vested and notify you 
from this date to discontinue ail work under said contract. And I 
hereby notify you that I shall, as authorized by said contract, hâve 
completed the work therein described, and that, in case the expense 
of said completion shall exceed the sum which would hâve been pay- 
able under the contract had you faithfully kept and performed the 
same, I shall require you and your sureties to pay the amount of such 
excess to the city of Pittsburgh." In pursuance of the foregoing noti- 



JONATHAN CLARK & SONS CO. V. CITY OF PITTSBUKGH. 443 

ifîcation, the city, acting by the director, forthwith put the plaintiff 
off the work then uncompleted, and subsequently employed the Mer- 
cantile Trust Company to complète the work. From that time the 
plaintiff was not permitted by the city to do, and did not do, any more 
of the work. 

Under the proofs in this case, I think the director was not justi- 
fied upon the tacts in the opinion stated in his letter of dismissal. 
Entertaining, however, as he did, the opinion thus expressed by him, 
he had a right, under the above-quoted terms of the contract, to 
notify the plaintiff to discontinue the work, and the city had a right 
to hâve the work completed by another in accordance with the terms 
of the above-quoted section J of the contract. 

This suit (as finally submitted) is for the recovery by the plaintiff 
from the défendant of the alleged balance for materials furnished and 
used and work and labor done by the plaintiff in the construction of 
this réservoir. The défendant sets up in bar of the action two pro- 
visions of the contract, which may be designated as the "final estimate 
provision" and the "arbitration clause." The former, having to 
do with the final estimate. is as follows : 

"(V) And whenever, in the opinion of the director, the party of the second 
part shall hâve completed the réservoir and its appurtenances, ready to be 
put into service, then the director shall, with ail reasonable diligence, cause 
a final estimate to be made from actual measurements, giving the whole 
amount of work done by the party of the second part, and the value thereof 
under and according to the terms of this contract. The party of the flrst 
part will then, within thirty (30) days after the said final estimate, pay 
to the party of the second part the remainder which shall be found to be 
due, excepting therefrom flve (5) per cent, to be retained as below stipulated. 
and such other sum or sums as may be lawfully retained under any of the 
provisions of this contract ; provided that nothing herein contained shall 
be construed to affect the right hereby reserved to reject the whole or any 
portion of the aforesaid work, should the final estimate be found to be 
inconsistent with the terms of this agreement, or otherwise improperly given. 

"(W) Twelve (12) months after the réservoir and its appurtenances hâve 
been completed and put into service, as above stipulated, the director will 
make a final examination of the whole work; and. if he shall flnd that the 
party of the second part shall hâve fully and fnithfully performed this 
contract on his part, then he will accept the work and the party of the 
flrst part will, within thirty (30) days, pay to the party of the second 
part the previously retained five (5) per cent, and ail other money which 
shall be found to be due. 

"(X) The party of the second part further agrées that he will receive the 
compensation, as above stipulated, in full for ail fées or royalties for pat- 
entée! inventions, and ail charges for labor, materials, contrivances or pro- 
cesses used in connection with the work, and that he shall not be entitled 
to demand or receive payment for the aforesaid work or materials or any 
part thereof, except in the manner set forth in this agreement, nor unless 
each and every of the promises, agreements, stipulations, terms and con- 
ditions herein contained shall hâve been performed, kept, ohserved, and 
fulfilled on his part, and the director shall hâve given his certificate to that 
effect." 

Thèse provisions just quoted contemplate and expressly cover the 
contingency of the completion of the réservoir by the "party of the 
second part," and they do not in terms apply to, and are inappropriate 
to, the extraordinary contingency of the said party's being turned off 
the work and prevented from completing it. The above provisions 
do not say that when the director is of opinion that the réservoir is 
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completed, but when he is of opinion that it has been complétée! by 
the "party of the second part," the final estimate shall issue. More- 
over, section J of the contract, under which the plaintiff was put off 
the work, completely provides for that contingency, and secures to the 
plaintiff when thus dispossessed what is justly due it for its materials 
and work, subject to the specified charges and déductions on account 
of actual expense incurred by the city. The différence afrer such 
déduction the plaintiff is expressly declared entitled to receive. In- 
stead of and wholly without any référence to a final estimate or cer- 
tificate by the director, provision J stipulâtes for a distinct method 
by déductions and charges for fixing the amount due the plaintiff. 
What is honestly due the plaintiff ought to be paid, and clause J 
within itself prescribes the principles of ascertaining the indebtedness 
based upon no mère estimate by the director of the dispossessing 
party, but based upon facts susceptible of actual proof. A stipula- 
tion to prevent the liquidation of that indebtedness by the courts, if 
sustainable at ail, ought to be clear and free from any doubt, and in 
my judgment such is not the case hère. In a word, in this contract 
two totally différent contingencies were clearly provided for : If the 
party of the second part completed the work, then payment was to 
be through the médium of a final estimate by the director; but if the 
city took the work out of the plaintiff's hands, and placed its com- 
pletion with another, then, while perhaps such completing party might 
hâve to secure his final estimate, no such restriction was imposed 
upon the plaintiff as respects payment of the amount due it. Further- 
more, ail the time provisions and other provisions in the sections last 
quoted expressly date from or dépend upon the précèdent final esti- 
mate and hence fall with it so far as respects payment of what 
is due the plaintiff. 

The arbitration clause is in the words following: 

"(D) In case any question or dispute shall arise between the party of 
the second part liereto and the said city of Pittsburgh, party of the flrst 
part hereto, under the said plans, spécifications or ternis of this contract, 
respecting the quality, quantity or value of the work or labor done or 
materials furnished, or to be done or to be furnished, or any of the ternis, 
stipulations, covenants or agreements herein contained, or respecting any 
pay for extra work, or respecting any matter pertaining to this contract, or 
any part of the saine, said question shall be referred to the director of the 
départaient of public works of the city of Pittsburgh, whose décision thereon 
shall be final, conclusive and binding upon ail parties without exception or 
appeal, and ail right or rights of any action at law or in equity under 
and by virtue of this contract, and ail matters connected with and relative 
to the saine are hereby expressly vvaived by the party of the second part." 

Much that has been said in the discussion of the final estimate 
provision applies equally to this arbitration clause. Paragraph J 
is independent of each of the other two cited provisions. That para- 
graph, complète within itself, and without référence either to an arbi- 
tration or an estimate, provides for the peculiar contingency of the 
city's putting the plaintiff off the work, thereby preventing the plain- 
tiff from proceeding further under the contract and from further 
benefits thereunder. The director having reachcd the opinion 
expressed in his letter of notification to the plaintiff, two alternative 
courses were open to the city. A dispute had arisen between the 



JONATHAN CLAEK & SONS CO. V. CITY OF PITTSBUEGH. M.J 

plaintiff and défendant under the contract. The work had undoubt- 
edly been delayed, and the time fixed for its completion was passed. 
The city's représentative, the director, entertained the opinion that 
the fault of the delay rested with the plaintiff, while the latter con- 
tended (and under the proofs, I think, justifiably) that the delay 
was due to the city's belated furnishment of plans and staking out 
and to changes by the city in the plans. Now, it is clear to me that 
the élection by the city to proceed under the dismissal clause ( J) neces- 
sarily excluded and was a substitute for action under the arbitration 
clause, and this for several reasons. In each course of procédure, the 
director was to act, but in totally différent capacities. As arbi- 
trator, he would act judicially and hear both sides, and the opinion 
he would reach would be judicial. Under clause J, the opinion of the 
director might be justifiably arbitrary and purely ex parte. Nothing 
short of positive bad faith would invalidate it. M oreover, to the extent 
that the arbitration clause was operative, it was imperative, and just as 
binding upon the city as upon the plaintiff. But clearly the city was 
not bound to submit to arbitration the situation which confronted the 
parties to this contract on April 16, 1900, but had a perfect right 
to oust the plaintiff under section J, pursuant to the director's 
opinion. Not being bound to resort to an arbitration clause, which, 
so far as applicable to a given situation, was imperative, it follows that 
the city's élection to act under clause J was a waiver of any right to 
arbitration. Furthermore, clause J of itself afforded the city complète 
protection, and, as we hâve seen, fixed the principles upon which the 
balance due the plaintiff was to be ascertained, and implied the dé- 
termination of the rights of the parties by regular judicial proceedings. 
Section J does not in tenns call for arbitration, and an intention to 
oust the courts is not to be presumed. Finally, in holding, as we do, 
that the ascertainment of the balance due the plaintiff under the pro- 
visions of section J is within the cognizance of the court in the or- 
dinary course of judicial proceedings, we follow the principles enun- 
ciated in the cases of Guaranty Trust Companv v. Green Cove Rail- 
road, 139 U. S. 137, 143, 11 Sup. Ct. 512, 35X Ed. 116; Mitchell 
v. Dougherty, 62 U. S. App. 443, 90 Fed. 639, 33 C. C. A. 205. 

To the suggestion of the défendant that it was incrmbent upon the 
plaintiff to show what it cost the city to complète the work, in 
order to fix any balance due the plaintiff, I am unable to assent. 
There is no presumption of any increased cost. Were there any in- 
crease, that was a matter of affirmative défense, and any évidence 
thereof, moreover, was peculiarly within the knowledge of the city. 
No évidence on this point was adduced. As to the défense under 
the liquidated damage clause for delay, I find under the proofs that 
the city was responsible for that delay, and not the plaintiff. 

It is proper to say that the subjoinecl finding consists of the follow- 
ing items: (1) Retained percentages on work done by the plaintiff, 
as shown by partial estimâtes Nos. 1 to 29, inclusive, with interest 
from April 16, 1900. (2) Work done under contract but not in- 
cluded in above estimate. (3) 459 cubic yards of excess excavation 
below plane shown on plans. (4) 16,000 cubic yards hand tamping 
around the influent and effluent chambers, caused by the defendant's 
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defaults in furnishing plans, and 16,000 cubic yards hand tamping in 
embankment, caused by the defendant's change of plans whereby the 
embankment was pushed further out than originally intended. 

Finding of the Court. 

And now, May 21, 1906, the court finds in favor of the plaintifï 
and against the défendant in the sum of $81,341. 

Amendment to Opinion. 

And now, to wit, this 8th day of June, 1906, upon motion of 
counsel for the city of Pittsburgh, and with consent of counsel for 
Jonathan Clark & Sons Company, it is ordered that the opinion of 
the court be, and the same is, hereby, amended in respect to the items 
contained in the finding of the court, so that said items shall read as 
follows : 

(1) Retained percentages on work done by the plaintiff as shown 

by partial estimâtes No. 1 to No. 29 inclusive $24,879 87 

Interest thereon as we compute it, from April 10, 1000 to May 21, 

1906 9,100 03 

(2) Amount due and not estimated nor paid by the city to 
Jonathan Clark & Son in final estimate No. 29 4,201 20 

With interest from November 20, 1899, to May 21, 1900 1,038 40 

(3) 459 cubic yards of excavation below plane 243.75 331 18 

With interest from Mardi 20, 1899, to May 21, 1906 142 41 

(4) 16,000 eu. yds. hand tamping around influent and efflnent 
chambers 12,000 00 

With interest from July 20, 1899 to May 21, 1900 4,920 00 

(5) 16,000 eu. yds. hand tamping in embnnkment caused by push- 

ing it out three feet further thnn the original plans 16.000 00 

With interest from August 20, 1897 to May 21, 1900 8,121 85 

Making a total of $81,341 00 



PENNSYLVANIA CO. v. LAKE ERIE, B. G. & N. RY. CO. 

(Circuit Court, N. D. Ohio, W. D. August 23, 1905.) 

No. 1,930. 

1. Injonction — Interférence With Propertt — Suit by Lessee of Raiiboad. 

A lessee of a railroad has an interest thercin which entltles it to pre- 
vent by légal process any illégal interférence with its enjoyment of the 
leascd property, and may maintain a suit in a fédéral court to enjoin 
an unauthorized crossing of the track by that of another company, a citi- 
zen of another state, although the lessor may be a citizen of the same 
state as the défendant. 

2. Street Railboads — Right to Cross Traces ou Steam Road — Laws os 

Ohio. 

Where a company has obtained the right from the proper authorities 
of a village in Ohio to construct a street railroad upon a street it cannot 
be enjoined by a steam railroad company whose road crosses such street 
from crossing such road with its tracks at grade ; the steam railroad 
company itself having no right in the street, except subject to such proper 
use of it for street purposes as may be authorized by the municipality 
in tbe exercise of the powers given by statute, and no proceedings being 
required or provided for by the statutes of the state with respect to such 
crossings. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Street Railroads, 
§ 1W.] 
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In Equity. On motion for preliminary injunction. 

Marshall & Fraser, for complainant. 
James & Kelley, for défendant. 

TAYLER, District Judge. The Pennsylvania Company, a corpora- 
tion of the state of Pennsylvania, being the lessee of and operating a 
line of railroad through the village of Woodville, Sandusky county, 
Ohio, filed its bill, alleging that the défendant company was a corpora- 
tion authorized to construct a railroad, operated by electricity or 
other motive power, through Wood and Sandusky counties ; that the 
défendant company seeks to install a grade crossing over the line 
operated by complainant at Woodville; and that the défendant has 
no right to so install a grade crossing without resort to appropriation 
proceedings, where there has been a failure to agrée with complainant 
as to the ternis of such crossing. A restraining order was issued ex 
parte on the filing of the bill, and the case now cornes up on the 
answer of the défendant and the affidavits filed by the parties on the 
question as to whether the restraining order should be continued. 

A preliminary question of jurisdiction arises on the claim that, 
as the railroad is owned by an Ohio corporation, the complainant 
cannot prosecute this action. As the complainant is lessee of the road, 
its interest in the property is such as to give it the right to prevent by 
judicial process any illégal interférence with its enjoyment of the 
leased property, and this right it may enforce by injunction. 

It appears from the proof that the défendants hâve received from the 
council of the village of Woodville authority to construct a street 
railroad along Water street, which includes the point where the 
tracks of complainant cross that street; and the question now pre- 
sented is whether the défendant, without resorting to appropriation 
proceedings, possesses the right to put in crossing frogs of the kind 
required by section 2503, Rev. St. Ohio, 1906. I think there can 
be no doubt that the défendant possesses this right, and I think that 
one would look in vain for any authority in the défendant to prosecute 
any proceeding looking to the appropriation of a right to cross the 
tracks of a steam railroad in a municipality. Indeed, until the pas- 
sage of the law of April 7, 1904, street raiïroads did not possess the 
right of eminent domain at ail, and without entering into a discussion 
as to the effect of that act of April 7, 1904, on proceedings of this 
character, it is sufficient to say that it does not in any respect enlarge 
the right of a street railroad to obtain a crossing within a municipal 
corporation over the tracks of a steam railroad company. 

But it is contended that the défendant is not a street railroad com- 
pany, and that the railroad which it is constructing in the village 
of Woodville is not a street railroad. I do not think that this ques- 
tion is open to discussion. The council of the village of Woodville, 
in the manner provided by law, has authorized the construction by 
the défendant company of a street railroad along Water street and 
over a point where the complainant's railroad crosses that street. This, 
it seems to me, is conclusive upon the question as to what kind of 
a railroad the défendant proposes to construct. If it constructs sortie 
other kind of a railroad, or puts the railroad constructed to some other 
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use than that which the law and the ordinance of the village council 
permit it, doubtless a citizen or property owner affected by this mis- 
use of a right will find ample remedy in the courts. The dominion 
which the state has delegated to municipalities over streets is so large 
as to leave no uncertainty as to the effect to be given to the right 
granted by the municipal authorities to a street railroad to operate 
its line on a street of the village. 

Nor is this ail to be said on the question presented. If it be said that 
the defendant's railroad is not a street railroad, and it is therefore with- 
out authority to cross the tracks of the complainant within the village of 
Woodville, I do not know how, if it is not a street railroad, it can acquire 
that right. So far as I hâve been able to discover, the rights of so- 
called interurban railroads, as respects the subject of appropriation, are 
determined by section 3443-10; but the right granted by that sec- 
tion can only be exercised outside of municipalities. By the act of 
April 25, 1904 (97 Ohio Laws, p. 537), provision was made for the 
method by which a steam railroad might cross the track of another 
steam railroad within the corporate limits of a city or village. The 
défendant company is not a steam railroad company, and therefore 
that act has no application hère. The act of April 25, 1904 (97 Ohio 
Laws, p. 548), provides for the manner in which, outside the cor- 
porate limits of a city or village, the track of any kind of a railroad 
company may cross the track of another railroad company. Thèse 
are the only laws pertinent to the subject under inquiry. 

Complainant's bill assumes the possession by complainant of a right 
in the street which in law it cannot possess. The bill allèges that the 
défendant is about to enter upon complainant's "right of way." In 
the sensé in which this term is used in the bill, the complainant has 
no right of way in the street ; that is, it has no tangible property there- 
in. True, it bas in strietness a right of way across the street ; but 
this right is of an intangible nature. It has no more substance than 
the right of way over a street possessed by a pedestrian. So that to 
say that the défendant is about to enter upon complainant's "right 
of way," meaning the right of way it possesses across the street, is 
to say that the défendant is about to do what any and everybody has 
a right to do at ail times, subject only to the movement of com- 
plainant's trains. What the défendant proposes to do is to intro- 
duce in the public highway, at the point where complainant's tracks 
cross it, another public use thereof, under authority of the municipal 
législation necessary in such cases. The complainant has no property 
in the street, and none on it except a few ties and rails. The clis- 
turbance of thèse for the purpose of suiting them to the new use to 
be made of the public highway is necessary, and results in no in- 
vasion of complainant's rights. 

But the right to put in crossing frogs does not carry with it the 
right to change the grade of the railroad. On the state of the case 
as it is now presented, the frogs and crossing must be so put in as 
not to disturb the présent grade of complainant's track. The restrain- 
ing order heretofore allowed will therefore be dissolved, and the in- 
j miction prayed for denied. An order may be entered accordingiy. 
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INMAN BROS. v. DTJDLEY & DANIELS LUMBER CO. 

(Circuit Court of Appeals, Sixtli Circuit. June 5, 1906.) 

No. 1,469. 

1. Sales — Construction of Contract — Description or Property Soed. 

Défendants contractée! to sell and délirer to plaintiff at agreed priées 
ail the lumber they then had on hnnd at their mill and loading station, 
which they "estimàted" at about 800,000 feet of oak and 300,000 feet of 
gum. Also their "entire eut" of lumber during the year 1903, "estimàted 
to be 1,500,000 feet, more or less," of oak, ineluding the stock on hand, 
and 1,000,000 feet, more or less, of gum. Ileld, that such contract was 
not one for the sale of a deflnite quantity of lumber, but of défendants' en- 
tire stock on hand at their mill and shipping station, much or little. and of 
whatever quantity 'they should eut during the year 1903, regardless of 
departures from estimâtes, in the absence of fraud. 

2. Same— Action for Bbeach of Contract— Evidence. 

In an action for the breach of such contract by défendants by their 
failure to délirer the lumber, évidence offered by them to show the quan- 
tity actually eut in 1903 was material on the question of damages, and 
its exclusion was error. 

3. Appeal and Error — Error in Exclusion of Evidence — Presumption of 

Préjudice. 

Where plain error was committed in the exclusion of évidence on the 
trial of a case, the judgment should be reversed, unless it is clear that 
the error was not so prejudicial as to exclude every reasonable doubt. 

4. Evidence — Letter from Agent to Principal — Admissibility Against 

Tiiird Person. 

A letter from an agent to his principal, reporting an interview between 
the agent and a third person which occurred some time before, is merely 
a narrative of a past transaction, and is not admissible as independent 
évidence against such third person, nor to corroborate the testimony of 
the agent. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 354.] 

5. Witness — Coreoboration — Pkevious Statements. 

The mère fact that there is a conflict of testimony between two or 
more witnesses does not authorize the corroboration of one by his former 
etatements. 

i"Ed. Note. — For cases in point, see vol. 50, Cent. Dig. AVitnesses, §§ 
1085, 1284.] 

Error to the Circuit Court of the United States for the Western Dis- 
trict of Tennessee. 

This was an action at law to reeover damages for the breach of a cor- 
tract for the purchase and sale of certain lumber. The contract was as fol- 
lows: 

"Newbern, Tenn., Nov. 24, 1902. 

"This contract, entered into this the 24th day of November, 1902, by and 
between Imnan Brothers, party of the flrst part, of Newbern, Tennessee, and 
the Dudley & Daniels Lumber Co., of Grand Itapids, Michigan, party of the 
second part. Inman Brothers, party of the first part, do hereby give the 
exclusive sale to the Dudley & Daniels Lumber Co., party of the second part, 
ail dry and green lumber they hâve on hand at their Riverside Mills and 
also their loading station, Newbern. Tennessee. Their estininte of oak lumber 
on hand at présent being about 800,000 feet, of which 50,000 feet may be 
Quartered red oak, 750,000 feet plain sawed rod oak, with possibly a sinall 
quantity of white oak. Gum, 300,000 ft, ail estimâtes being log rnn. Dud- 
ley & Daniels Lumber Company, party of the second part, do hereby agrée to 
140 F.— 29 
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accept ail liunber f. o. b. cars, Newbern, Tennessee, and settle for the saine here- 
inafter specified, at followlng priées : 1' and 2' plain sawed red oak f. o. b. New- 
bern, Tenn., per M. ft, $25.00. Oommou plain sawed red oak f. o. b. New- 
bern, Tenn., per M. ft, $34.50. 1' & 2' qnartered red oak f. o. b. New- 
bern, Tenn.. per M. ft., $30.00. Common quartered red oak f. o. b. New- 
bern, Tenn., per M. ft, $39.50. Gnm log run red oak f. o. b. Newbern, Tenn., 
per M. ft., $33.50. For surfacing gum or otber lumber, one or two sides, per 
M. ft., $3.50. Dudley & Daniels Lumber Company agrée to settle for ail 
lumber loaded and shipped, at the end of eacb week witb New York Ex- 
change, less 2 per cent. It is also agreed that Dudley & Daniels Lumber 
Co., party of the second part, are to receive the entlre eut of the party 
of the flrst part for and during tbe year 3903, barring accident by fire or 
othervvise, or as soon thereafter as tbe eut from tins mill can be furnished 
by the said Inman Brothers estimated to be 3,500,000 feet, more or less, 
plain and quartered red oak, including the stock on tond, also 3,000,000 
feet, more or less, of log run gum at above priées. Inman Brothers, party 
of the first part, also agrée to saw their eut of oak and gum henceforth to 
order and by spécifications of Dudley & Daniels Lumber Oo., so long as they 
may be fmancially responsible for their contracts during the lifetime of this 
agreement. Inspection to be mutually satisfactory, ail parties to be gov- 
erned by the National Hardwood Association rules of inspection." 

Some 50,000 or 60,000 feet of oak lumber of various grades was delivered 
when the défendants, as averred, refused to rnake any other or furtber de- 
liveries. Thereupon this suit was brought. 

The défenses, in substance, were thèse : First, that the contract by mutual 
agreement was rescinded; second, that the Dudley & Daniels Lumber Com- 
pany became finaiieially irresponsible, and défendants therefore justified 
in refusing to go on with the agreement ; and, third, that défendants were not 
damaged by the breach, if any there was. 

There was a jury and verdict for the plaintiff, and a judgment for $7,565. 
Défendants sued out this writ of error. 

Cockroft & Cabell, N. L. Scoby, J. H. Malone, and T. K. Riddick, 
for plaintiffs in error. 

W. H. Carroll, Johnson & Johnson, S. Grainger Latta, and Albert 
W. Biggs, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

1. The défendants sought to show the actual amount of lumber eut 
at Riverside sawmill during the year 1903. This évidence was ob- 
jected to and excluded upon the ground that the contract was for the 
sale of a definite amount of lumber, and that it was immaterial whether 
the lumber actually eut during 1903 was more or less than the amount 
contracted for. This was error. The contract was for the sale of the 
lumber which Inman Bros, had on hand at their mill and at their ship- 
ping station, and also for the sale of such lumber as they should 
eut during the year 1903. The lumber on hand was ail sold, 
whether much or little. The contract "estimated" that the quantity so 
on hand and sold was "about" 800,000 feet, "of which 50,000 may be 
quartered red oak, 750,000 feet plain sawed red oak, with possibly a 
small quantity of white oak; gum 300,000 — ail estimâtes being log 
run." By another and distinct provision Inman Bros, agreed to sell 
their "entire eut for and during the year 1903, barring accident by 
fire or otherwise, * * * estimated to be 1,500,000 feet, more or 
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less, plain and quartered red oak, including the stock on hand, also 
1,000,000 feet more or less, of log run gum at above priées." Such 
a contract is not an engagement to sell a definite or certain quantity 
of lumber; in which case the terms "about" and "more or less" would 
only provide against immaterial, accidentai variations. Moore v. U. S., 
196 U. S. 158, 25 Sup. Ct. 202, 49 E. Ed. 428, is an illustration. There 
the agreement was to furnish and deliver "about 5,000 tons of coal." 
The contractor delivered 4,634 tons, and then brought and tendered 
366 additional tons. This the government refused to receive, when the 
contractor sold it at a loss and sued for damages. The court said the 
obligation was to receive "about 5,000 tons," and that the only ques- 
tion was whether 366 tons less than 5,000 tons was "about 5,000 tons." 
It was held that the différence was too great, and that "the addition 
of the qualifying words "about," "more or less," and the like, in such 
cases, is only for the purpose of providing against accidentai varia- 
tions arising from slight and unimportant excesses or deficiencies in 
number, weight, or measure." But the case at bar falls under différent 
principles altogether. The défendants agreed to sell and deliver at an 
agreed price ail their "dry and green lumber" then on hand at their 
mill and at their shipping station. This lumber so on hand constituted 
a definite and ascertained pile or stock of lumber, as much so as if the 
sale had been of ail the corn in a particular pen or the cotton in a par- 
ticular ginhouse. This definite lot of lumber was "estimated" at 800,- 
000 feet of oak and 300,000 feet of gum. But this was not a sale of 
800,000 feet of oak or a sale of 300,000 feet of gum, or a sale of "about" 
800,000 feet of one kind and "about" 300,000 feet of the other. It was 
the sale of the entire stock of lumber on hand, much or littîe, and, in 
the absence of fraud, the purchaser was bound to take ail and the 
seller to deliver ail, regardless of departure from estimâtes. The same 
is true about the lumber to be eut during 1903. The sale was not of a 
definite number of feet to be eut then, but of the "entire eut" of that 
year. This eut was estimated at 1,500,000 feet of oak, including the 
800,000 estimated as on hand already eut, and the eut of gum was es- 
timated at 1,000,000 feet. But this was an agreement to sell and de- 
liver the entire eut of 1903, whatever it should be. The contract ap- 
plied, therefore, to the spécifie lots of lumber identified as the lumber 
green and dry at the mill and the shipping station, and to the "entire 
eut" of lumber by the mill during the year 1903, and the estimation of 
the amount of lumber on hand or which might be eut did not consti- 
tute a warranty. Good faith was ail that was required from the parties 
in making the estimate, or in the future opération of the mill. Braw- 
ley v. U. S., 96 U. S. 168, 24 L. Ed. 622; Rib River Lumber Co. v. 
Ogilvie, 113 Wis. 482, 89 N. W. 483. 

The plaintiff in error made more than one effort to show the eut of 
lumber by its Riverside mill during 1903. One Harrington, who 
stated that he had hauled ail of the îogs eut at that mill during that 
and other years. was asked as to the logs hauled by him to be eut dur- 
ing 1903. Objection was made upon the ground that the contract was 
for the sale and delivery of a definite number of feet. The court ex- 
cluded the évidence, saying: 
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"1 think if you are liable at ail you would be liable for the amount you 
sold hère, or the différence between the amount you furnished and the amount 
you agreed to sell. I don't think it would make aiiy différence how much 
lumber he hauled there." 

S. P. Inman, one of the défendants, was subsequently asked to state 
what the entire eut of the Riverside Mills during the year 1903 was. 
Thereupon exception was again interposed, Mr. Biggs, attorney for 
plaintiff, putting his objection upon the ground that "under the con- 
tract they were to eut and furnish so much, and what they did eut was 
immaterial." The ruling made when évidence as to the amount of 
logs hauled to the mill in 1903 was offered was again repeated and the 
évidence excluded. The défense now made for this ruling is, not that 
the court did not misconstrue the contract, and commit error in ex- 
cluding évidence of actual eut of mill, but that the error was harmless, 
and therefore not ground for reversai. That error is always presumed 
to be prejudicial is elementary. Nevertheless, it is an established rule 
in error proceedings that error which was not prejudicial will not jus- 
tify a reversai. But in Deery v. Cray, 5 Wall. 796, 807, 18 L, Ed. 
653, the court said that, "when the application of this rule is sought, it 
must appear so clear as to be beyoncl doubt that the error did not and 
could not hâve prejudiced the party's rights." This language has 
more than once been repeated in subséquent cases (Vicksburg, etc., R. 
R. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 118, 30 L,. Ed. 299), and was ap- 
plied by this court in Standard Life Ins. Co. v. Sale, 121 Fed. 666, 57 
C. C. A. 418. 

The argument that the exclusion of évidence as to number of feet 
actually eut during 1903 at the mill, which was deliverable under this 
agreement, was immaterial and the error harmless is predicated upon 
the assumption that the défendants below did not deny that they had 
on hand at the making of the contract the estimated amount of 
lumber referred to in the contract, namely 800,000 feet of oak lumber 
and 300,000 feet of gum lumber, and that the évidence 
which was offered and which was excluded showed that the 
eut of oak lumber during 1903 was 714,000 feet, and the 
eut of gum in excess of the 1,000,000 feet estimated as the eut of 
the season. The damages recoverable by the plaintiff, if any, were dé- 
pendent upon the actual quantity of lumber on hand when the contract 
was made, plus the quantity eut at Riverside Mill during 1903. If 
there was on hand 800,000 feet of oak, and the eut of 1903 amounted 
to 714,000 feet or more, plaintiff would be entitled to the différence 
between the market value of 1,514,000 feet and the contract price of 
that amount, less only the lumber actually delivered. So in respect to 
the gum. If the amount on hand was 300,000 feet, and the eut of 
1903 was 1,000,000, more or less, the damage would be calculated upon 
the différence between the market and the contract price of the aggre- 
gate of gum on hand and gum eut in 1903. It is most obvious that 
this was not the view of the learned court or of the counsel for the 
plaintiff below. Their view then was that Inman Bros, had sold in 
any event 1,500,000 feet of oak and 1,300,000 feet of gum, and that it 
was a matter of no moment whether they had on hand any part of this 
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aggregate, or whether the mill eut any at ail during the year. Page 
after page of the transcript is filled with proffers of évidence to show 
the eut of 1903, and colloquies between court and counsel as to the 
relevancy of such évidence. That it was irrelevant if the court's in- 
terprétation of the contract was right must be conceded ; that it was 
pertinent and material if the court was wrong is equally évident. But 
counsel say that the évidence of Harrington, which was excluded, 
was to the effect that he had hauled 1,500,000 feet of gum 
logs to the mill during 1903, and that this évidence, if admitted, would 
thus hâve shown a larger eut than the aggregate amount of gum lum- 
ber claimed by plaintiff under the agreement, and would or might hâve 
enlarged the damages recoverable by plaintiff. This may be true as to 
so much of the contract as related to gum lumber, though there was 
évidence tending to show that the contract price for gum was in excess 
of the market price. If this latter contention was credited by the jury, 
it would hâve eut down the aggregate damage recoverable for breach 
of a contract which was an entirety. The witness S. P. Inman testi- 
fied that the price of the lumber sold or contracted to be sold would 
dépend upon its grade or quality. In référence to the oak lumber re- 
ceivable under this contract the following occurred during his exami- 
nation by plaintiff 's counsel : 

"Q. Under this contract, the timber spécifier! tlierein, I will ask you, Mr. 
Inman, what per cent, of that oak lumber was one and two plain sawed? 
A. What per cent? Q. Yes. A. One and two? Q. Yes, sir. A. I can't tell 
you witbout referring to a mémorandum I hâve. A. You may refer to that 
mémorandum. A. I would hâve to figure out the per cent. Q. Give the num- 
ber of ieet then of eaeh kindV A. I eau give it in round nunilinrs, 47,181 feet 
of firsts and second, plain. Q. Is that oak, A. Oak, and 187.590 feet of No. 
1 common plain oak; 322,3,35 feet of No. 2 plain oak; 27,773 feet of 1 and 2 
quartered; 47,049 feet of No. 1 quartered; 89,902 feet of No. 2 quartered — 
aggregate 714,000. Q. I will ask you the saine question with référence to the 
gum? A. There was 1,748,403 feet of log run, I suppose." 

After having thus testified, he was asked by his counsel, Mr. Cock- 
roft, as follows : 

"Q. Mr. Inman, this contract now specified that you are to ship to Daniel 
& Dudley Lumber Company your entire cuts frora your Riverside Mill dur- 
ing the year 1903, I will ask you what that eut amounted to in feet and 
grade, if you hâve it?" 

This was objected to, as before stated, upon the ground that it was 
immaterial how much the eut amounted to, and the witness was not 
allowed to answer. 

Défendant in error now insists that this évidence shows that the 
actual eut of 1903 was 714,000 feet of oak lumber, and that in the 
absence of évidence that the oak lumber on hand at date of contract 
was less than the quantity estimated (300,000 feet) the court, will as- 
sume that there was 800,000 feet on hand, which, added to 714,000 
feet eut in 1903, would aggregate 1,514,000 feet of oak, and thus ex- 
ceed the estimate of the contract. There was no admission by counsel 
that the oak lumber on hand at date of contract was 800,000 feet, nor 
was there any évidence to that effect. In view of the ruling of the 
court excluding évidence of the actual eut of the mill during 1903, it 
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would have been folly to offer évidence of the actual amount of oak 
lumber on hand at mill and shipping station. If it was immaterial 
what the actual eut of 1903 was, it was equally immaterial what the 
actual amount of lumber on hand at date of contract There is no 
sufficient ground for assuming that the witness Inman meant that 
the 714,000 feet of oak lumber about which lie had been testifying 
was lumber eut during 1903. lie was called upon to testify as to the 
différent grades of oak deliverable under "this contract," and it is not 
reasonable to assume that lie would confine himself to a detailed de- 
scription of that which was eut during 1903, and omit ail mention of 
that which was on hand. It was as essential in fixing the damage to 
know the différent grades of that on hand as of that subsequently 
eut. The subject about which the witness was interrogated was the 
différence between the contract price and the market price of the lum- 
ber sold under "this contract"— a contract which covered lumber on 
hand and lumber to be eut. It would be most remarkable that lie should 
go into détails as to the varying quality and price of that eut in 1903, 
and omit ail référence to that which was stacked at the mill and station, 
• which must have likewise varied in quality and value. Still more re- 
markable that astute counsel for plaintiffs should struggle with persist- 
ence and much argument to exclude évidence of the amount of the eut 
of 1903 if they supposed the 714,000 feet of oak lumber referred to by 
Inman was the eut of that year, and that there was no déniai of 
the correetness of the estimate of that on hand. To support 
their contention that the 714,000 feet classified by the witness In- 
man included only the oak eut in 1903, and that the absence of direct 
évidence or the offer of direct évidence as to the quantity of lumber on 
hand justifies the presumption of the correetness of the contract esti- 
mate of the lumber on hand, they refer to an affidavit made by the 
défendant Inman upon the motion for a new trial. But that by no 
means settles the question. It is only made the more apparent that 
when that affidavit was made no such contention as that now advanced 
was in the minds of any one of the parties. The materiality of the évi- 
dence excluded was made to turn upon the meaning placed by the court 
upon the contract, and not upon its pertinence in arriving at amount 
of damage, if that was not the right interprétation of the contract. 
Inman in his affidavit figures out the différence between market price 
and contract price upon two théories. One, that the agreement was for 
the sale of lumber on hand and the lumber produced during 1903. Upon 
that theory lie puts down the quantity of oak deliverable at 714,000 
feet. Now, if that did not include oak on hand and oak sawed in 1903, 
his estimate of aggregate différence between market and contract price 
would be of no importance. The other theory upon which he figures 
is that plaintiff was entitled to demand 1,500,000 feet of oak and 
1,300,000 feet of gum. That he did not make a distinction between 
the amount of oak lumber on hand and that subsequently sawed was 
doubtless due to the way in which the future eut of oak is referred to. 
After specifically contracting for the sale of oak and gum on hand, the 
oak being estimated at 800,000 feet, the contract then provides as fol- 
lows : 
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"It is also agreed that the Dudley & Daniels Company are to reeeive 
the entire eut of the first part for and during the yeaT 1903, * * * esti- 
mated to be 1,500.000 feet, more or less, plain and quartered red oak, includ- 
ing the stock on liand; also 1,000,000 feet, more or less, of log run gum at 
above priées." 

The inclusion of the estimated 800,000 feet of oak on hand as a part 
of an estimated mill output of 1,500,000 feet doubtless led to an inclu- 
sion of the oak on hand with the mill eut by the witness. 

We hâve no right to speculate as to the prejudicial effect of a plain 
error. If its nonprejudicial effect is not so clear as to exclude every 
reasonable doubt, we should reverse. That grave dotibt at least exists 
of the aggregate of oak lumber on hand and eut during 1903 is enough 
to require a new trial. One of the défenses was that the parties, the 
plaintiff acting by its agent, D. W. Beard, had, on March 31, 1903, 
mutually agreed upon a rescission. The plaintiff company, as a part 
of its original évidence, though after Beard and other witnesses had 
been cross-examined as to the alleged agreement of recission of March 
31st, offered in évidence a letter written by Beard to plaintiff on the 
night of that day, purporting to be a report of the occurrences of the 
day with the défendants, and a statement of certain complaints made by 
the plaintiff as to the financial responsibility of the défendants. The 
letter said nothing in respect of an agreement, nor of any proposition 
to rescind the contract. When offered it was objected to as a mère 
narration by plaintiff's own agents of the occurrences of the day with 
défendants. The purpose of offering it was thus stated by Mr. Biggs, 
counsel for plaintiff, who said : 

"Tbe purpose of introducing tbis letter is tins: As I understand, the con- 
tention of thèse parties is that on that day Mr. Beard went there and can- 
celed tbis contract, but ne dénies that he canceled the contract. He also 
states what occurred there that day — what occurred about his offer to attach 
sight drafts to bill of lading. The proof is that, as soon as the conversation 
was over, be went to Dyersburg, and wrote a letter to the Dudley & Daniels 
Company, which letter we want to introduce for the purpose of sbowing that 
he rnakes tbis report to the company of what occurred." 

The court thereupon ruled that the letter was compétent. That a 
letter written by an agent to his principal concerning the business of 
the latter is not évidence against a third person is elementary. Unless 
admissible as a part of the res gestse, such a narrative would corne 
within the définition of res inter alios acta. Written at a différent 
place, and hence after the interview between Beard and Inman, it was 
nothing more than a narration of a past transaction. Freeborn v. Smith, 
2 Wall. 160, 17 L. Ed. 922; Dwver v. Dunbar, 5 Wall. 318, 18 L. Ed. 
489; United States v. Corwin, 129 U. S. 381, 9 Sup. Ct. 318, 32 L,. Ed. 
710; Ins. Co. v. Guardiola, 129 U. S. 642, 9 Sup. Ct. 425, 32 L. Ed. 802. 
Such a letter or report by an agent to his principal about the latter's 
business is neither independent évidence against a stranger, nor admis- 
sible to corroborate the évidence of such agent. In case last cited the 
question was as to the number of hogsheads of sugar shipped. Letters 
written by the plaintiff's shipping agent to them at the time of their 
respective shipments, and stating number of hogsheads shipped, were 
admitted over objection. For this the judgment was reversed, the 
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court saying that the letters "were incompétent, either in themselves 
or in corroboration of the testimony of the agents, to prove the facts 
recited in the letters agàinst third persons." The letter of Beard was 
not admissible to refresh memory of witness. He had already testified 
to the matter substantially as detailed in his letter, and needed no re- 
freshment. Bâtes v. Preble, 151 U. S. 149, 14 Sup. Ct. 277, 38 L. Ed. 
106. 

In Vicksburg, etc., R. R. v. O'Brien, 119 U. S. 99, 7 Sup. Ct. 172, 
30 L,. Ed. 299, a statement made by a physician as to the nature and 
extent of injuries received by a passenger, and made when treating 
him, for the purpose of giving information to others, was held to hâve 
been erroneously admitted against the carrier, although attached to a 
déposition by the physician, who testified that it correctly stated the 
condition of the passenger at the time referred to. Nor was the letter 
offered or used to fix a disputed date, as in Dunlap v. Hopkins, 95 Fed. 
231, 37 C. C. A. 52. There are certain cases in Tennessee holding that 
when there is a claim that a witness' testimony is a récent fabrication 
it is admissible to show consistent statements before there was any 
motive to falsify (Queener v. Morrow, 1 Cold. [Tenn.] 124), or when 
impeached by proof of contradictory statements (Havs v. Cheatham, 6 
Eea [Tenn.] 1 ; Glass v. Bennett, 89 Tenn. 480, 14 S." W. 1085). 

Without considering the question as to the weight of authority touch- 
ing the admissibility of consistent statements at a time anterior to a 
motive for not speaking the truth, when a witness has been impeached 
by contradictory statements, it is enough to say that there was no such 
impeachment of Beard. There was a conflict between his version of a 
conversation and that of others, but we do not understand that a mère 
conflict between two or more witnesses will authorize the corroboration 
of one by his former statements. 2 Elliott on Evidence, §§ 991, 994, 
and Vicksburg R. R. v. O'Brien, cited above, seems conclusive upon 
such a question. 

It has been suggested that Beard was a stranger, and surrounded by 
friends of the défendants and that they used indefensible threats, and 
that they hâve now conspired to testify as to what he did and said 
when alone and defenseless, and that under such circumstances his re- 
port, made shortly thereafter to his principal, should be admitted to 
corroborate a witness so situated. The suggestion when made in argu- 
ment seemed to carry some weight, but an examination of the record 
shows that whatever threatening language may hâve been used was 
used long after the occasion when the alleged agreement for a rescis- 
sion was made, and, moreover, that any such threats were made, not 
to Beard, but to his principal, Dudley, who, in company with his law- 
yer and Beard, had gone to the business house of Inman Bros, to learn 
why they refused to carry out the contract. The parties were then 
at arms' length, and plaintifï was preparing to enforce its 
rights. This affair of words was on April 11, 1903. The alleged re- 
scission was on Mardi 31, 1903, and Beard's letter was written on 
March 31, 1903. It is plain that an occurrence 11 days after the letter 
can supply no légal ground for admitting it as corroborative évidence. 

For the errors noticed, the judgment must be reversed, and a new 
trial awarded. 
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SCHIFFER et al. v. ANDERSON. 

(Circuit Court of Appeals, Eighth Circuit. May 9, 190G.) 

Ko. 2,240. 

1. Courts — Fédéral Courts — Diversity of Citizenship. 

Tlie remiisite diversity of citizenship exists where the plaintiff, a 
citizen of lowa, sues a citizen of New York and two citizens of Colorado 
in tlie fédéral Circuit Court of the latter state. The right to object that 
the citizen of New York is being sued in Colorado is a privilège personal 
to bim and cannot be made by his codefendants ; nor is jurisdiction over 
tbe défendants, who are citizens of Colorado, affected by the fact that 
service is not had upon nor appearance made by the citizen of New York, 
the latter not being an indispensable party. 

[Ed. Note.' — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 866, 
857; 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp v. Williams, 10 C. C. A. 249 ; Mason v. Du'llagham, 27 C. C. A. 298.] 

2. Partnership— Pleading — Variance. 

Where a complaint alleged that défendant S. was a member of dé- 
fendants firm, and though the other défendants had accurate knowledge 
of the facts they did not specially traverse such averment. but proved 
the contrary under a gênerai déniai, the variance was not material, and 
the complaint would be deemed amended to conform to the proof. 

3. Money Received — Pleading. 

Plaintiff alleged that he and his associate were informed that N. was 
the owner of certain land in Colorado ; that they deposited with défend- 
ants, who were doing a banking business, $4,200 as earnest money to con- 
vlnee N. that they were acting in good faith in negotiating for the pur- 
chase of the property, which money was to be paid to N. when she made 
a conveyance to plaintiff and his associate, subject to certain mortgages, 
which were to be distributed among tlie portions of the land in a particular 
way, etc. ; that N. in fact did not own the land, having contracted to convey 
the same to défendants for a less sum, and was unable to convey the land 
with the mortgages distributed according to agreement, whereupon plain- 
tiff and his associate demanded a return of tlie money, which défendants 
refused ; that plaintiff's associate transferred to him ail his right to the 
money so deposited. Held, that the complaint stated a sufflcient cause of 
action. 

4. Principal and Agent — Acts of Agent — Scope of Authority. 

An agent purporting to represent N. as the owner of certain land at- 
tempted to negotiate a sale thereof to plaintiff, and as a part of the 
negotiations indueed plaintiff and his associate to deposit $4,200 in de- 
fendants' bank, to be paid to N. on the delivery of title, etc. The agent 
represented that no one else was making any commission or profit out of 
the sale, and that the price charged plaintiff was N.'s lowest net priée. 
In fact N. had given défendants a secret contract to sell the land to them 
for $3 less per acre, and, the transaction not having been consummated, 
plaintiffs sued to reeover the deposit. Hcld that, whether the agent's 
acts were withiu the apparent scope of his authority or not. défendants 
could not deny his authority, and yet retain the money paid on the faith 
thereof. 

5. Evidence — Admissions of Agent. 

Where a real estate agent was the secret but accredited représentative 
of défendants in an attempt to sell certain lands to plaintiff, évidence of 
what he did and said while in the performance of his duty as agent was 
admissible agaiiist défendants. 

[Ed. Note.— For cases in point, see vol. 20, Cent. Dig. Evidence, §§893- 
907.] 
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In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action by Andersen, a citizen of Iowa, to recover $4,200 from 
H. Schiffer, a citizen of New York, and Abe Schiffer and I. W. Schiffer, cltl- 
zens of Colorado, who were alleged to be copartners as H. Schiffer & Bro., 
and also under the naine of the Bank of Alamosa. H. Schiffer was not served 
with process, and did not enter an appearance in the cause. The évidence 
Bhowed that he was not a member of the flrm, and no judgment was ren- 
dered against h'im. The coinplaint was in four counts, each one setting up 
a différent theory of the cause of action for the recovery of the same sum 
of money. Being required by the order of the trial court to eleot upon which 
he would stand, the plaintiff selected the third. One Mclnturff, also a 
citizen of Iowa, was associated with the plaintiff in the transactions that 
resulted in the cause of action, but he assigned ail of his rights to the plain- 
tiff before the action was commenced. The trial was to a jury. The plain- 
tiff secured a verdict and a judgment for the amount claimed, and the de- 
fendants, Abe Schiffer and I. W. Schiffer, copartners, as above stated, sued 
out this writ of error. 

L. F. Twitchell (Frank C. Goudy and C. H. Redmond, on the brief), 
for plaintifïs in error. 

T. J. O'Donnell (J. W. Graham, Jr., on the brief), for défendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It is contended that the naming of H. Schiffer as a défendant was 
fatal to the jurisdiction of the trial court. But the plaintiff was a 
citizen of Iowa as was also his assignor of part of the cause of action. 
H. Schiffer was a citizen of New York, and the other two défendants 
were citizens of Colorado, where the action was brought. There was 
therefore such a diversity of citizenship between the plaintiff and his 
assignor on one side, and ail of those named as défendants on the 
other, as satisfied the jurisdictional requirement. Sweeney v. Carter 
Oil Company, 199 U. S. 253, 26 Sup. Ct. 55, 50 L. Ed. 178. Had 
H. Schiffer been brought in by process, the assertion of an objection 
to being sued in Colorado would hâve been a privilège purely personal 
to him. Railway v. McBride, 141 U. S. 127, 130, 11 Sup. Ct. 982, 
35 L. Ed. 659. It could not hâve been made by the other défendants. 
Moreover, had he been discharged by the court upon appearance and 
objection, the cause would nevertheless hâve proceeded against the 
others. He was in no sensé an indispensable party. He was not served 
and did not appear. That there was no formai order of dismissal as 
to him does not affect the substantial rights of the parties. 

It is also claimed that there was a variance between the complaint 
and the proofs. It was averred in the complaint that H. Schiffer 
was a member of the défendants' firm. While the other défendants 
had complète and accurate knowledge of th? facts in the matter, they 
did not specifically traverse this averment in their answer, but under 
a gênerai déniai they furnished proof at the trial that H. Schiffer 
was not a member, and then contended that there was such a variance 
as defeated plaintiff's right to recover. The old technical rules as to 
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variance are now seldom applied in ail their stnctness. The departure 
from them is due to the more libéral and enlightened décisions of the 
courts and the provisions of statutes. A variance between a pleading 
and the proofs is not now considered to be fatal unless it be of a char- 
acter to mislead the opposite party in maintaining his action or dé- 
fense on the merits. Nash v. Towne, 5 Wall. 689, 698, 18 L. Ed. 527 ; 
Grayson v. Lynch, 163 U. S. 468, 477, 16 Sup. Ct. 1064, 41 L- Ed. 230 ; 
Railroad v. Hickey, 166 U. S. 521, 531, 17 Sup. Ct. 661, 41 E. Ed. 
1101 ; Moses v. United States, 166 U. S. 571, 578, 17 Sup. Ct. 682, 
41 L. Ed. 1119. This doctrine conforms to the letter and spirit of 
section 954 of the Revised Statutes [U. S. Comp. St. 1901, p. 696], 
declaring that judgment shall be given according to the right of the 
cause, without regard to defect or want of form. It also finds explicit 
récognition in the Colorado Code (section 78, Mills' Ann. Code), which 
déclares that in every stage of an action the court shall disregard any 
error or defect in the pleadings or proceedings which shall not afïect 
the rights of the parties, and that if a variance between the allégations 
of the pleadings and the évidence develops upon the trial of an action 
the court may authorize an amendment if either party is surprised 
thereby. In this connection see Pope v. Allis, 115 U. S. 363, 367, 6 Sup. 
Ct. 69, 29 E. Ed. 393. The défendants were not misled by the aver- 
ment in the complaint that H. Schiffer was a member of their firm, 
nor were they surprised when it developed through their own showing 
that he was not. Doubtless, the trial court considered the complaint 
as having been duly amended, and we should likewise so consider it 
on appeal. 

The third count of the complaint upon which the plaintif? elected 
to stand states facts sufficient to constitute a cause of action. After 
the averments of diverse citizenship, amount in controversy, and the 
partnership of the défendants, it proceeds to say that the plaintiff and 
Mclnturff, his associate, were informed that one Mrs. Nelson was 
the owner of 2,000 acres of land in Conejos county, Colo. ; that they 
deposited with the défendants doing business as the Bank of Alamosa 
the sum of $4,200 as earnest money, to convince Mrs. Nelson that 
they were acting in good faith in negotiations for the purchase of the 
property, carried on between them and the défendants and one Ambler 
as the reputed agents of Mrs. Nelson ; that the money was to be paid 
to Mrs. Nelson when she made conveyance of the property to the 
plaintiff and Mclnturff by good and merchantable title, subject to a 
mortgage for $1,200 on each quarter section of the land, and one for 
$600 on the odd 80 acres, the gross amount of the mortgages being 
$15,000 ; that in fact Mrs. Nelson did not own the land, and was unable 
to convey it by good and merchantable title, and was unable to convey 
it with the mortgages distributed according to the agreement; that 
the plaintiff and Mclnturff thereupon demanded of défendants the re- 
turn of their money, and the latter refused to return it; that prior to 
the commencement of the action Mclnturff, who was a citizen of Iowa, 
transferred to the plaintiff ail of his rights to the money. 

The undisputed évidence conclusively established this cause of 
action. Although Ambler held himself out to be the agent of Mrs. 
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Nelson, he dîd not represent lier, but in fact secretly représentée! the 
défendants Abe and I. W. Schiffer. He stated to the plaintiff and 
Mclnturff that Mrs. Nelson ovvned the property, that her price was 
$15 per acre, or $30,000 for the entire tract, and that no one else was 
making any commission or profit out of it, whereas the fact was that 
some months before the commencement of the negotiations between 
Ambler and the plaintiff and Mclnturff, the défendants, by the pay- 
ment of $100, secured from Mrs. Nelson a written agreement to sell 
them the property for $12 per acre, and a renewal of that agreement 
was in force while the negotiations were going on. Ambler and the 
défendants were endeavoring to make the différence of $3 per acre, or 
$6,000, by having Ambler represent that he was acting for Mrs. Nel- 
son, and that $15 per acre was her lowest net price. Both the plaintiff 
and Mclnturff testified that the agreement with Ambler was that the 
$4,200 paid by them should be deposited with and held by the défend- 
ants' Bank of Alamosa until they (the plaintiff and Mclnturff) secured 
a deed from Mrs. Nelson, and that the balance of the purchase price 
when the transaction was closed was to be represented by an existing 
blanket mortgage for $15,000, and a second mortgage given by them, 
both of which should be divided and distributed among the quarter 
sections of land and an odd 80 acres, so that the land could be ad- 
vantageously resold in parcels, and the mortgages released as the 
sales were made. This testimony was not disputed by Ambler, and 
there was no one else who was compétent to dispute it. The real 
connection of the défendants with the transaction was carefully con- 
cealed, and this was according to the agreement between them and 
Ambler. When the $4,200, with $800 additional furnished by Ambler, 
was deposited in the Bank of Alamosa, it was applied by the défend- 
ants upon their own purchase from Mrs. Nelson. In other words, 
notwithstanding Ambler's agreement with the plaintiff and Mclnturff 
that their money should be held until they got a deed from Mrs. Nel- 
son and until the blanket mortgage upon the property was split up and 
distributed, their money was paid out and disbursed. They never 
got a deed, the blanket mortgage upon the property was never arranged 
according to agreement, and their money was misappropriated by the 
défendants. Demand was made upon the défendants for a return 
of their money, and it was refused. It was admitted that Ambler was 
the agent of the défendants to sell the land and that the agency was 
concealed. It was also admitted that the défendants received the $4.200. 

In view of the foregoing facts, there is no theory of the case that 
could hâve defeated the plaintiff's recovery, and the trial court should 
hâve directed a verdict for the plaintiff. The contention of the de- 
fendants that they did not know of or authorize the agreements and 
représentations of their agent Ambler is not entitled to considération. 
Even had he admitted that he was acting for the défendants instead 
of for Mrs. Nelson, what he did would hâve been within the apparent 
scope of his authority. But whether so or not, the défendants would 
not be permitted to deny his authority, and yet to hold onto the money 
paid them upon the faith thereof. 

Sôme of the assignments of error are directed to the competency 
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of the testimony of the plaintiff and Mclnturff as to their conversa- 
tions with Ambler. In view of the fact that Ambler was the secret 
but accredited représentative of the défendants, évidence of what he 
did and said while in the performance of his duties as agent was ad- 
missible against them. There are 71 assignments of error, but there 
is nothing in any of them that affects the necessary conclusion that, 
in view of the admitted facts and those that were indisputably estab- 
lished by lawful évidence, the plaintiff was entitled to a verdict and to 
a judgment. Whatever of error there was in the proceedings of the 
trial court did not préjudice the défendants. 
The judgment is affirmed. 



MARTIN et al. v. WIIITE. 

(Circuit Court of Appeals, Ninth Circuit. June 20, 190G.) 

No. 1,202. 

1. COTJKT COMMJSSTONERS jDRISniCTIOM — APPOINTAIENT OF GUARDIAN. 

The .iurisdiction of a United States commissioner as ex offieio pro- 
bate judge to appoint guardians for insane and incompétent persons is 
wholly statutory, and in order to obtain such jurisdiction it must affirma- 
tively appear that the essential provisions of the statute hâve been com- 
plied with. 

2. Courts — Jurisdiction — Procédure. 

Code Alaska, § 723, declaring that when jurisdiction is conferred on 
a court or judicial offiœr ail the means to carry it into efieet are also 
given, and in the exercise of the jurisdiction, if the course of proceeding 
be not speeially pointed out by the Code, any suitable process or mode 
of proceeding may be adopted most conformable to the spirit of the 
. Code, refers only to the régulation of proceedings had in courts after 
jurisdiction has been regularly acquired, and applies only where the 
course of proceedings is not speeially provided. 

3. Guardian and Ward — Appointment oe Guardian — Statutes. 

Code Alaska, § 911, déclares that when any person likely to be put 
under guardianship shall réside without the district, and shall hâve any 
estate therein, any friend or any one interestad in his estate may apply 
to the commissioner of any precinct in which any such estate may be, 
and that a guardian may be appointed by the commissioner after notice. 
Section 912 déclares that every guardian appointed under the provisions 
of the preceding section shall hâve the same powers and duties with re- 
spect to any estate of the ward that may be found within the district, 
etc., as are given to any other guardian duly appointed, etc. Held, that 
such sections were only applicable to guardians appointed for persons who 
réside without the district, having estâtes within the district where the 
proceedings are instituted. 

4. Insane Persons — Appointment of Guardian — Statutes — Process — Serv- 

ice. 

Code Alaska, § 896, declaring that when the relatives or f ri ends of any 
insane person shall apply to hâve a guardian appoi-ited for him, the 
commissioner shall cause notice to be given to the su; osed insane per- 
son of the time and place of the hearing, etc., contemplâtes tue personal 
service of such notice on the person affected thereby. 

In Error to the District Court of the United States for the Third Di- 
vision of the District of Alaska. 
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This is an action of ejectment brought by the plalntift* (défendant In error) 
Andrew White, by ois guardian, H. M. Badger, against the défendants (plain- 
tiffs in error) to recover possession of the premises described in the com- 
plaint, being two lots adjoining, end to end, comprising one plot of ground, 
together with improvements thereon. The complaint alleged that on May 9, 
1905, H. M. Badger was duly appointed by the commissioner and ex offlcio 
probate judge of the Fairbanks Precinct, in the district of Alaska, as the 
guardian of the person and property of the said Andrew White, the said 
Andrew White having been found at the same finie by the court to be an in- 
sane person, and owning reàl property in said precinct, and that said An- 
drew White occupied the same as his résidence, and had been in possession 
at ail tunes since, except as such possession has been interfered with by the 
unlawful conduct of the plaintiffs in error, and that be is now entitled to 
the possession of the property ; that prior to the bringing of this action the 
plaintiffs in error wrongfully entered within the inclosure, and broke into 
the houses, and ousted him from the possession of the property, and hâve 
since retained the possession of the property. A demurrer was interposed to 
the complaint upon the ground that the plaintiff had no légal eapacity to 
bring the suit, and that the complaint does not state facts sufficient to consti- 
tute a cause of action against the plaintiffs in error, or any of them. This 
demurrer was overruled, and the plaintiffs in error filed an answer denying any 
légal appointaient of Badger as the guardian of said White, and denied the 
right of White to the possession of said Teal property. They further affirma- 
tively answered that they were in the lawful and peaceable possession of the 
premises described in the complaint ; that the pétition for the appointaient of 
Badger as guardian of White was insufficient to warrant his appointaient as 
guardian ; that no notice was given of the pendency of the proceedings of his 
appointment as guardian either to White or any other person ; that without 
such notice the commissioner of Fairbanks Precinct, without authority of law, 
held a hearing in such proceedings, wherein it was disclosed that White was 
not a résident of Fairbanks Precinct, and the commissioner was without 
jurisdiction to entertain the application; that the said White never occupied 
the premises described, and had wholly abandoned the whole of said prem- 
ises. Divers objections and exceptions were taken to certain rulings of the 
court as to the admission of évidence and instructions to the jury. The jury 
found a verdict in favor of the défendant in error, and upon that verdict 
judgment was rendered by the court. At the trial the proceedings had before 
the United States Commissioner were admitted in évidence, and it appears 
therefrom that on April 27, 1905, one John A. Long, a friend and acquaint- 
ance of Andrew White, presented a pétition before said commissioner, show- 
ing the following state of facts: "(1) That prior to July, 1904, the said 
Andrew White came to Fairbanks, and became a permanent résident of the 
town, and in pursuance thereof took up lot No. 1, block No. 2 [the property 
and premises described in the complaint] ; that the improvements put upon 
the said lot by said Andrew White were of the value of at least fifteen hun- 
dred dollars, and the said ground is now worth at least one thousand dollars. 
(2) That this petitioner in the year of 1904 owned a parcel of ground in the 
immédiate neighborhood of the lot of the said White which he cultivated as 
a garden during the suinmer of that year, and in that way became personally 
acquainted with the said White, and somewhat with his business affairs, and 
especially with his mental peculiarities. (3) Your petitioner further shows 
that the said White was a skillful caTpenter, and although there was plenty 
of work for carpenters at Fairbanks, complained that there was none, and 
expressed his purpose of building a boat, and going down the river to flnd 
work, which he did in the latter part of July, 1904, leaving his cabins locked 
up, with his extra clothing and household utensils therein (presumably, at 
least), leaving no one in charge of such property, or with any authority 
in connection therewith. That the said White has never communicated with 
any one in Fairbanks, as far as petitioner is aware, nor has any word corne 
back from him, direct or indirect, except, perhaps, a vague rumor that he 
had been drowned at sea. That from petitioner's conversation and acquaint- 
ance with said White, from his actions, and from what could be learned of 
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him from others, petitioner is of the opinion that said White was insane 
when he left Fairbanks in July, 1904, and is in that condition of mind at 
this time." It is further allégea in this pétition that since the disappearance 
of the said White the plaintiffs in errôr had taken possession of the property, 
and were occupying and making préparations to improve the same, and 
prayed "the court to order a hearing after such notice as may be deerned 
sufficient, and after such hearing that the court appoint some suitable person 
as guardian of the said Andrew White, if it finds that he be indeed insane, 
to the end that bis property may be looked after and his interests con- 
served." 

On reading the pétition, the commissioner, on April 28, 1905, "ordered that 
May 9, 1905, at 10 o'clock a. in., be flxed as tlie time, and the courthouse in 
Fairbanks, as the place, for the hearing of said pétition, and the said petition- 
er is ordered to give public notice of the time and place thereof by a notice 
published in the Fairbanks Semiweekly News once in its issue of April 29, 
1905, and by posting a similar notice in three public places in the town of 
Fairbanks." On May 9, 1905, upon proof that such notice had been pub- 
lished and posted as directed by said order, it was "ordered, adjudged, and 
decreed that II. M. Badger be, and he is hereby, appointed guardian of the 
person and property of the said Andrew White to the extent as to property 
that the said Andrew White may own property in the Fairbanks recording 
district," and be required to give bonds. 

The following provisions of the Code of Alaska hâve been cited by connsel, 
and are referred to in the opinion of the court. 

Under the miscellaneous provisions respecting the courts and judicial offi- 
cers, in chapter 71 : 

"Sec. 723. When jurisdiction is by any law of the United States conferred 
on a court or judicial offlcer, ail the means to carry it into effect are also 
given ; and in the exercise of the jurisdiction, if the course of proceeding be 
not specially pointed out by this Code, any suitable process or mode of pro- 
ceeding may be adopted which may appear most conforrnable to the spirit of 
this Code." 

Under chapter 88 of "Guardians and Wards" : 

"Sec. 888. The commissioner for each precinct, when it shall appear to 
him necessary or convenient, may appoint guardians to minors and others 
being inhabitants or résidents in such precinct, and also such as shall réside 
without the district and bave any estate within the same." 

"Sec. 895. Commissioners in their respective precincts shall hâve power to 
appoint guardians to take care, custody, and management of the estâtes, real 
and Personal, of ail insane persons, idiots, and ail who are incapable of con- 
ducting their own affairs, and the maintenance of their families and the édu- 
cation of their children. 

"Sec. 896. When the relatives or frïends of any insane person, or any other 
persons inhabitants of the precinct in which such insane person résides, shall 
apply to the commissioner by pétition in writing to bave a guardian ap- 
pointed for him, the commissioner shall cause notice to be given to the sup- 
posed insane person of the time and place appointed for hearing the case, 
not less than ten days before the time so appointed ; and lf, after a full hear- 
ing, it shall appear to the commissioner that the person in question is in- 
capable of taking care of himself, the commissioner shall appoint a guardian 
of his person and estate, with the powers and duties hereinafter specified." 

"Sec. 911. When any minor or other person likely to be put under guardian- 
ship according to the provisions of this chapter shall réside without the dis- 
trict and shall hâve any estate therein, any friend of such person, or any one 
interested in his estate, in expectancy or otherwise, may apply to the com- 
missioner of any precinct in which there may be any estate of such absent 
person, and after notice to ail persons interested, to be given in such manner 
as the commissioner shall order, and after a full hearing and examination, if 
it shall appear proper the commissioner may appoint a guardian for such 
absent person. 

"Sec. 912. Every guardian appointed according to the provisions of the 
preceding section shall bave the same powers and duties with respect to 
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any estate of the ward that may be found within the district, and also wlth 
respect to the person of the ward if ne shall corne to réside therein, as are 
prescribed to any other guardian appointed by force of this chapter." 

Morton E. Stevens, Claypool, Kellum & Cowles (Edward E. Cush- 
man, of counsel), for plaintiffs in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge (after making the foregoing statement, 
delivered the opinion of the court). 

Under the foregoing state of facts, did the commissioner hâve any 
jurisdiction to make an order appointing Badger guardian of said 
White? Did the court hâve any jurisdiction to hear and détermine 
the case? The jurisdiction of the commissioner as ex officio probate 
judge to appoint guardians for insane and incompétent persons is 
derived from the statute, and in order to obtain such jurisdiction it 
must affirmatively appear that the essential provisions of the statute 
were complied with. The court below upon the trial of this action 
proceeded on the ground that the statutes had been complied with 
in ail essential particulars, and that the judgment of the commissioner 
adjudging White to be insane and appointing Badger as his guar- 
dian is conclusive, and cannot be collaterally attacked. That the com- 
missioner had jurisdiction over the subject-matter of the pétition of 
Long is unquestioned. Dr 1 he hâve jurisdiction over the person of 
White or his property? It is manifest that section 723 of the Alaska 
Code refers only to the régulation of proceedings had in the courts aft- 
er jurisdiction has been regularly acquired, and applies only where 
the course of proceedings is not specially pointed out in the Code. Sec- 
tion 888 simply provides for the appointment of guardians of minors 
and other persons, either résidents or nonresidents, who may hâve 
property within the district where the proceedings are instituted, but 
does not attempt to designate the course of procédure in such cases ; 
that is provided for in other sections. The provisions of sections 911 
and 912 apply only to the appointment of guardians for persons who 
réside without the district, having estâtes within the district where the 
proceedings are instituted. 

From a careful examination of the various sections of the Code 
of Alaska, it plainly appears that the validity of the proceedings had 
in the présent case before the commissioner must be determined by 
the provisions of sections 895 and 896. The commissioner proceeded 
upon the theory that White was a résident of Fairbanks Precinct, 
and the District Court, in its opinion overruling the demurrer, said: 
"Upon the face of the probate record, it is my judgment that White 
was a légal résident of Fairbanks Precinct when thèse proceedings 
were begun, and that the court had jurisdiction to enter the judgment," 
and further held that the proceedings were regular, and upon their 
face show "that the probate court had jurisdiction." The mère fact 
that the commissioner had jurisdiction in such cases to receive and 
act upon the pétition does not by any means establish the proposi- 
tion that he acted, after receiving the pétition, in compliance with 
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the provisions of the statute, and this is the principal question to be 
déterminée! by this court. 

A commissioner's court is one of limited jurisdiction, and com- 
pliance with the requirements of the law must be fully shown. It 
is undoubtedly true, as claimed by the défendant in error in the 
court below, that when jurisdiction is established, ail presumptions 
of law and fact are in favor of the judgment. No authorities need 
be cited on this well-settled proposition. But the point hère is, was 
the jurisdiction of the court established? 

Without stopping to criticise the peculiar statments set forth in 
the pétition of Long, and conceding, for the purpose of this opinion, 
that, defective as it is in almost every essential particular, it was suffi- 
cient to authorize the commissioner to proceed according to law to 
give notice to White of the pendency of the proceedings, and of the 
time and place when a hearing would be had thereon, was any such 
notice given? The suggestion is made on behalf of the défendant 
in error that section 896 does not provide what steps shall be taken 
to serve the notice on the person supposed or believed by the peti- 
tioner to be insane. The statute must receive a sensible construction. 
The statute says that "the commissioner shall cause notice to be 
given to the supposed insane person of the time and place appointed 
for hearing the case." If White, the alleged insane or incompétent 
person, resided in Fairbanks Precinct, does not this language mean 
that the notice should be personally served upon the individual to be 
affected thereby? The language of section 896 is not susceptible of 
any other construction. There was no notice given to White in com- 
pliance with the provisions of the statute under which the commis- 
sioner acted. The "public notice" of the time and place of the hear- 
ing in a newspaper, or by posting a similar notice in three public 
places in the town of Fairbanks, was not such a notice as the statute 
requires. White did not appear at the hearing. The proceedings then 
had were ex parte, without authority of law, and void. Chase v. 
Hathaway, 14 Mass. 222; Eddy v. Eddy, 15 111. 386; Smith v. Bur- 
lingame, 4 Mason, 121. Fed. Cas. No. 13,017; North v. Joslin, 59 
Mich. 624, 626, 26 N. W. 810; Evans v. Johnson, 39 W. Va. 299, 
19 S. E. 623, 23 L. R. A. 737, 45 Am. St. Rep. 912 ; Hunt v. Searcy, 
167 Mo. 158, 67 S. W. 206; Stewart v. Taylor (Kv.) 63 S. W. 783; 
Martin v. Motsinger, 130 Ind. 555, 558, 30 N. E. 523 ; Woerner, Am. 
Law of Guardianship, pp. 392, 393, 445. 

In Smith v. Burlingame. supra, which was a proceeding under a 
statute which authorized the courts of probate "to appoint guardians 
of ail persons who are delirious, * * * or who, for want of 
discrétion in managing their estâtes, are likely to bring themselves 
and families to want and misery," one Cady was appointed guardian 
by the court of probate, but no notice was given to the plaintifï pre- 
vious to such appointaient, and the objection was made that the want 
of notice was fatal. Story, Circuit Justice, said: 

"My opinion is that the objection is fatal. The courts of probate hâve no 
right to put a person under guardianship, as unnt to inanage lier affairs, 
without notice to the party and au adjudication on the f acts ; and until such 
146 F.— 30 
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adjudication no letters of guardianship can legally be issued. The case of 
Chase v. Hathaway, 14 Mass. 222, is directly in point, and with that case I 
entirely concur." 

In Evans v. Johnson, supra, the court elaborately discusscd the 
question as to the necessity of giving notice to the alleged insane per- 
son, and other questions applicable to the présent case, and upon ail 
the points cited nuraerous authorities. In answering the suggestion 
made that the notice to an insane maii will do him no good, the court 
said : 

"The reply is that his insanity is the very question to be tried, and he the 
only party interested in the issue. lu mnny cases, if notice be given him, he 
will be prompt to attend, and in person be the unansvverable witness of his 
sanity." 

The court further said: 

"Even though the statute be silent regarding notice, * * * yet the com- 
mon law steps in and requires it. * * * A statute will not be construed 
to authorîsse proceedings affecting a man's person or property without notice. 
It does not dispense with notice. * * * If the case were one of mère 
error or irregularity, it might be said that the order was good against col- 
latéral attack, and must be reversed by a direct proceeding ; but thé question 
is one of jurisdiction — a want of authority to make the order for want of 
jurisdiction over the person to be affected. * * * A sentence of the court 
without hearing the party, or giving him an opportunity to be heard, is not 
a judicial détermination of his rights; and is not entitled to any respect in 
any other tribunal. Jurisdiction is indispensable to the validity of ail judicial 
proceedings. Jurisdiction of the person as well as the subject-matter are 
prerequisites, and must exist, before a court can render a valid judgment or 
decree ; and if either of thèse is wanting, ail the proceedings are void. * * * 
The county court being a court of limited jurisdiction, it must appear, not 
only that it had jurisdiction as to the subject-matter, but also over the person 
by service of process or notice. * * * Wheu we say there must be juris- 
diction, we mean both that the matter and the person to be affected must be 
within the jurisdiction of the court by service of notice upon him." 

In Stewart v. Taylor, supra, the court said : 

"Although the statute is silent upon the subject of notice, we cannot be- 
lieve that the; Législature ever intended that one should be declared a lunarlc, 
and hâve his property and person put in charge of another, without either 
being présent in court, with an opportunity to défend the proceeding, or with- 
out having due notice thereof, and thus hâve an opportunity to appear and dé- 
fend. Even if the Législature had so intended, a judgment rendered in the 
proceeding would not be valid unless the défendant in the writ had been 
notifled by process of the court of its pendency, or was présent at the trial, 
with an opportunity to défend. To adjudge him to be of unsound mind with- 
out notice or his personal appearance at the trial would be to deprive him of 
important and valuable rights without being heard." 

In Martin v. Motsinger, supra, the court said : 

"While the statute does not in terms provide for notice, the proceedings 
are of such a character that they cannot be ex parte and be valid. If the 
statute was to be construed as authoriziug proceedings of an ex parte char- 
acter, it would be, to that extent, in conflict with the Constitution of the 
United States, and void." 

Perhaps the most illustrative case bearing upon the injustice that 
may be done by a judicial proceeding without notice is that of Scott 
v. McNeal, 154 U. S. 34, 40, 48, 14 Sup. Ct. 1108, 38 L,. Ed. 896. 
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This was a suit in éjectaient. The facts showed that iri Mardi, 1881, 
the plaintifï mysteriously disappeared, and nothing was heard of him, 
and he was believed to be dead until July, 1891, when he returned. 
In 1888, on the presumption that he was dead, letters of adminis- 
tration were granted, and his estate was administered upon and the 
land in question sold. When he returned he sued the purchaser for 
the land. The courts of the state of Washington held that the pro- 
ceedings in administration were conclusive — that he was dead — and 
directed a verdict for the défendant. The case was appealed to the 
Suprême Court of the United States, where the judgrnent below was 
reversed. Mr. Justice Gray, in delivering the opinion of the court, 
after citing the fourteenth article of amendment to the Constitution 
of the United States, said : 

"Thèse prohibitions extend to ail acts of the state, whether through its 
législative, its executive, or its judicial authorities. * * * No judgrnent of 
a court is due process of law if rendered without jurisdiction in the court 
or without notice to the party. The words 'due process of law,' when applied 
to judicial proceedings, as was said by Mr. Justice Field, speaking for this 
court, 'mean a course of légal proceedings according to those rules and prin- 
ciples which hâve been established in our Systems of jurisprudence for the 
protection and enforcement of private rights. To give such proceedings any 
validity there must be a tribunal compétent by its Constitution— that is, by 
the law of its création — to pass upon the subject-matter of the suit; and, if 
that involves merely a détermination of the personal liability of the défend- 
ant, he must be brought within its jurisdiction by service of process within 
the state or his voluntary appearance.' Pennoyer v. Neff, 95 U. S. 714, 733, 24 
L. Ed. 565." 

See, also, Hamilton v. Brown, ICI U. S. 256, 267, 16 Sup. Ct. 585, 
40 L. Ed. 691; New Orléans Water Works v. New Orléans, 164 
U. S. 471, 480, 17 Sup. Ct. 161, 41 L. Ed. 518 ; Chicago, B. & Q. R. 
Co. v. Chicago, 166 U. S. 226, 234, 17 Sup. Ct. 581, 41 L. Ed. 978. 

The judgrnent of the District Court is reversed, and the action dis- 
missed, without préjudice. 



LINDEBERG et ai. v. HOWARD et al. 

(Circuit Court of Appeals, Ninth Circuit. June 20, 100G.) 

No. 1,219. 

Injunction— Bonds— Damages— Eléments Attorney's Fées. 

In an action on an injunction bond given in a court in the terri tory 
of Alaska, attorney's fées expended in obtaining a dissolution of the in- 
junction do not constitute a proper élément of damage. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 
597.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

This is an action to reeover damages upon an undertaking for an lnter- 
locutory injunction in the suit of Lindeberg et al. v. Howard et al. The bond 
in question was given to défendants in error for the purpose of indemnifying 
them from loss and damage, if any resulted, from the procuring of the tem- 
porary injunction restraining them from discharging or causing to flow into 
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the Moonlight Springs mud, dirt, tailings, or muddy water, or from in any 
manner polluting the waters of said springs or creek. In the complaint it 
is alleged that the défendants in error were, during the winter of 1902 and 1903, 
engaged in taking out dumps of pay dirt and gravel from the Grant placer 
mining claim, under a lay thereon from the Pacific Ooal & Transportation 
Company, whicli expired on June 1, 1903; that at the time the restraining 
order was served upon the défendants in error they were compelled to cease 
mining opérations by reason thereof ; that défendants in error then had ont 
of said Grant placer mining claim and ready to wash out and sluice the 
gold therefrom dumps of pay dirt and gravel of the value of §2,500. The 
restraining order was issued May 18, 1903, and the lay expired on June ICÎth, 
following. It is alleged that the said restraining order was wrongfully 
caused to be issued. by the plaintiffs in error. The conditions of the injunction 
bond are : "If the said plaintiffs shall pay ail costs and disbursements that 
may be decreed to the said défendants, their agents, servants, and employés, 
and such damages, not exceeding the sum of $2,500, as they, or any of them, 
may sustain by reason of said injunction if the saine be wrongful, or without 
sufficient cause, then tins obligation shall be void; otherwise it shall remain 
In full force and effect." The rule to show cause why the injunction sliould 
not issue was set for the 19th, and was then heard and taken under advise- 
ment, and, on the 9th of June it was dissolved, and the court refu^ed 
to issue an injunction pendente lite. When the restraining order was issued 
the défendants in error in tins action were using the water caused by the 
melting snow from the watershed of Anvil Mountain, and the supply of 
said water was then ample to sluice said dumps and extract the gold there- 
from, but at the time of the dissolution of the restraining order there was 
no water for said purpose, nor was there during the year 1903 ; that during 
the year 1903, the said dumps were wasted and destroyed, much of the dirt 
caving back into the shafts and drifts on said mine, and that, by reason of 
said restraining order and the loss of said dumps, the plaintiffs claimed 
damages ; they also claimed damages for 22 days' loss of time resulting from 
said restraining order, and also claimed damages for reasonable attoruey's 
fées incurred by them in defehding against said restraining order, and in 
procuring its dissolution. 

The court charged the jury, among other tbings, as follows: "If you find 
from the évidence that the plaintiffs had a dump or several dumps of pay 
dirt and gravel on the Grant placer mining claim * * * during the spring 
of 1903, and that they were enjoined at the suit of the défendants when en- 
gaged in washing out and extracting the gold therefrom, and you further 
find from the évidence that plaintiffs could hâve sluiced out said dumps 
and extracted the gold therefrom between the date when plaintiffs were en- 
joined from so doing in effect, and the date of the dissolution of the restrain- 
ing order, and that thereafter said dumps and their values were wholly or 
partially lost to the plaintiffs as the proximate resuit of said restraining 
order, then I instrnct you to find for the plaintiffs in such sum as you 
may find from the évidence plaintiffs were damaged thereby. * * * I 
further instruct you that the reasonable value of attorney's fées contracted 
by plaintiffs in moving to dissolve said restraining order is, under the statute 
of Alaska relating to injunction bonds, an élément of damage to be considered 
by you, and if you find from the évidence that plaintiffs employed an attorney 
for the purpose of moving to dissolve said restraining order, that you should 
also find for the plaintiffs in such sum as you may find from the évidence was 
a reasonable attorney fee for such purpose. * * * The jury are further 
instructed that the défendants in this action are not responsible for any of 
the acts of thlrd parties, not in privity witb. them, who may hâve sluiced 
up said dumps for pay gravel, or any parts of the same, and appropriated the 
proeeeds thereof. The jury are further instructed that the plaintiffs are not 
entitled to compensation for the loss of said dumps of pay gravel or the loss 
of any part thereof, which was not directly and proximately caused by the 
issuance and continuance in force of the restraining order mentioned in the 
complaint. The jury are further instructed that if the disappearance or 
destruction of the plaintiffs' dumps was caused by the négligence or inat- 
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tention of the plaintiffs in not sluicing up said (lumps, or any part of them, 
when water became available to them for that purpose, if it did become so 
available afterward, then the défendants are not chargeable with the loss 
properly due to the négligence or inattention of said plaintiffs, and that the 
défendants are not responsible for the disappearance or loss of said dumps 
or any part thereof, unless such disappearance or loss were directly and proxi- 
mately caused by said restraining order or injonction. * * * For the 
breach of the injunction bond or uudertaking, it will be your duty to award 
the plaintiff in your verdict at least nominal damages, aud I instruct you 
that you may assess nominal damages at the suni of $1, or other like small 
snra of money. And in determining whether you shall render a verdict for 
the plaintiff for more than nominal damages you will consider : (1) The loss, 
if any, accruing to the plaintiffs from the disappearance or destruction of 
the plaintiffs' dumps, if said dumps were lost to them or destroyed as the 
natural, direct and proximate resuit of the issuing of the restraining order 
and not as the result of the acts of other persons, not parties to this case; (2) 
the loss of time and the expense, if any, to whieh the plaintiffs were put in the 
searching for and proeuring of testimony to be used at the hearing of the 
order to show cause why the injunction pouding in the former action should 
not issue, and of the motion to dissolve the restraining order; (3) what is a 
reasonable attorney's t'ee, as shown by the évidence, whieh the plaintiffs in- 
curred in answering the order to show cause, and in proeuring a dissolution 
''of the restraining order. The amount of damages, whieh you may flnd, should 
not in any event exceed the amount prayed for hr the complaint, to wit, 
$2,500." The jury found a verdict in favor of défendants in error in the sum 
of $2,500. Plaintiffs in error make 28 spécifie assignments of error, many 
of whieh are duplicates. They group them in their brief, under seven différ- 
ent heads, 

Albert Finie, J. C. Campbell, W. H. Metson, F. C. Drew, C. H. 
Oatman and Ira D. Orton, for plaintiffs in error. 
W. Lair Hill, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after making the foregoing statement, 
delivered the opinion of the court). 

Did the court err in holding that attorney's fées were an élément of 
damage to be considérée! by the jury in a case of this character? The 
statute of Alaska provides: 

"Sec. 384. An injunction may be allowed by the court or judge thereof at 
any time after the commencement of the action and before judgment. Before 
allowing the same the court or judge shall require of the plaintiff an under- 
taking, with one or more sureties, to the effeet that be will pay ail costs and 
disbursements that may be decreed to the défendant, and such damages, not 
exceeding an amount therein specifled, as lie may sustain by reason of the in- 
junction if the same be wrongful or without sufficient cause." Act June 6, 
1900, c. 78G, 31 Stat. 307. 

It will be observed that it is not provided in this statute that attor- 
ney's fées inCùrred by the défendant in proeuring the dissolution of 
the injunction should be an élément of damage recoverable in a suit 
upon the bond. In the absence of such a provision the question arises 
whether, under the gênerai law and the considération of sound public 
policy, such fées are an élément of damage proper to be considered by 
the jury. The terms of the bond are that plaintiffs shall pay "such 
damages * . *. * as they or any of them may sustain by reason of 
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said injunction if the same be wrongful or without sufficient cause." 
This was not, of course, an obligation to pay damages remote, con- 
jectural, or spéculative in character, but only to pay such damages as 
were the actual, natural, and proximate resuit of the granting of the 
restraining order or injunction. 2 High on Inj. (3d Ed.) § 1663. 

An examination of the authorities will show that the state courts 
under similar statutes, or upon similar conditions of the injunction 
bond, hâve almost universally held that attorney's fées, under certain 
limitations, are proper éléments of damage. There are some few ex- 
ceptions to this rule, notably in the State of Pennsylvania. 

In Sensenig v. Parry, 113 Pa. 115, 119, 5 Atl. 11, 12; the court said: 

"There was no error in disallowing the évidence of counsel fee paid by the 
plaintiff. It was not such a légal damage as is specified in the condition of 
the injunction bond, as to permit a recovery therefor." 

The United States Suprême Court has universally held that such fées 
cannot be allowed as damages in a suit upon the injunction bond. The 
views expressed by the state courts are sufficiently outlined and ex- 
pressed in 2 High on Injunctions, §§ 1685, 1686. 

"A reasonable amount of compensation paid as counsel fées in procuring 
the dissolution of an injunction may be recovered in an action upon the bond 
* * * if the injunction was improperly or wrongfully sued out, the amount 
being limited to fées paid counsel for procuring the dissolution, and not for 
defending the entire case. Counsel fées in such cases are regarded as a 
proper subject of considération in estimating the damages incurred, the loss 
being as direct and immédiate as any other. [Citing many cases.] * * * 
§ 1686. The allowance of counsel fées as damages upon dissolving an injunc- 
tion is based upon the fact that défendant has been compelled to employ aid 
in ridding himself of an unjust restriction, which has been placed upon him 
by the action of plaintiff." 

On the other hand, the Suprême Court, in Oelrichs v. Spain, 15 
Wall. 211, 230, 21 h. Ed. 43, 45, said: 

"The decree of the court below was preceded by the report of a master, 
which the decree affirmed and followed. Upon looking into the report we find 
it clear and able, and we are entirely satisfied with it, except in one par- 
ticular. We think that both the master and the court erred in allowing 
counsel fées as a part of the damages covered by the bonds. In Arcambele 
v. Wiseman, 3 Dali. 306, 1 L. Ed. 613, decided by this court in 1796, it ap- 
peared 'by an estimate of the damages upon which the decree was founded, 
and which was annexed to the record, that a charge of $1,600 for counsel 
fées in the courts below had been allowed.' This court held that it 'ought 
not to hâve been allowed.' The report is very brief. The nature of the case 
does not appear. It is the settled rule that counsel fées cannot be included 
in the damages to be recovered for the infringement of a patent. They can- 
not be allowed to the gaining side in admiralty as incident to the judgment 
beyond the costs and fées allowed by the statute. In actions of trespass 
where there are no circumstances of aggravation, only compensatory dam- 
ages can be recovered, and they do not include the fées of counsel. The plain- 
tiff is no more entitled to them, if he succeed, than is the défendant if 
the plaintiff be defeated. Why should a distinction be made between them? 
In certain actions ex delicto vindictive damages may be given by the jury. 
In regard to that class of cases this court has said : 'It is true that damages 
àssessed by way of example may indirectly compensate the plaintiff for 
money expenses in counsel fées, but the amount of thèse fées cannot be taken 
as the measure of punishment or a necessary élément in its infliction.' Day 
v. Woodworth, 13 How. 370, 371, 14 L. Ed. 181. The point hère in question 
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has never been expressly decided by this court, but it Is clearly within tbe 
reasoning of the case last referred to, and we think is substantially deter- 
mined by that adjudication. In debt, covenant, and assumpsit, damages are 
recovered, but counsel fées are never included. So, in equity cases, wbere 
there is no injunction bond, only the taxable costs are allowed to the com- 
plainants. The same rule is applied to the défendant, however unjust the 
litigation on the other side, and however large the expensa litis to which 
ne may hâve been subjected. The parties in this respect are upon a footing 
of equality. There is no fixed standard by which the honorarium can be 
measured. Some counsel demand much more tliau others. Some clients are 
willing to pay more than others. More counsel may be employed than are 
necessary. When both client and counsel know that the fées are to be paid 
by the other party there is danger of abuse. A référence to a master, or an 
issue to a jury, niight be necessary to ascertain the proper amount, and this 
grafted litigation might possibly be more animated and protracted than 
that in the original cause. It would be an office of some delicacy on the part 
of the court to scale down the charges, as might sometimes be necessary. AVe 
think the principle of disallowance rests on a solid foundation, and that the 
opposite rule is forbidden by the analogies of the law and sound public policy." 

In Tullock v. Mulvane, 184 U. S. 497, 511, 22 Sup. Ct. 372, 46 L. Ed. 
657, the case was brought before the court by writ of error to the 
Suprême Court of the state of Kansas. The bond was given in a suit 
in the Circuit Court of the United States. The Suprême Court held 
that the claim of immunity from liability for attorney's fées as one 
of the éléments of damage under the injunction bond presented a féd- 
éral question, which was incorrectly decided by the court below in hold- 
ing that it Was proper to award the amount of such fées in enforcing 
the bond ; that a bond given in pursuance of a law of the United States 
is governed, as to its construction, not by the local law of a particu- 
lar state, but by the principles of law as determined by this court, and 
operative throughout the courts of the United States. 

Regarding the questions under review in that case, the court said : 

"It remains only to consider whether the attorney's fées were properly al- 
lowed by the court below as an élément of damages on the bond. That they 
-were not, is settled." 

And then quotes at length from Ôelrichs v. Spain, supra. 

In the further course of the opinion the court held that this question 
was a matter of gênerai law. It said: 

"It is at once couceded that the décision by a state court of a question of 
local or of gênerai law involving no fédéral élément does not as a matter of" 
course présent a fédéral question. But, where, on the contrary, a fédéral 
■élément is specially averred and essentially iuvolved, the duty of this court 
to apply to such fédéral question its own conceptions of the gênerai law we 
think is incontrovertible." Avery v. Popper, 170 U. S. 305, 315, 21 Sup. Ct. 
94, 45 L. Ed. 203. 

The judgment of the Suprême Court of Kansas was reversed. The 
case of Missouri, Kansas & Texas Ry. Co. v. Elliott, 184 U. S. 531, 
22 Sup. Ct. 446, 46 L. Ed. 673, affirmed, and followed the rules an- 
nounced and views expressed in Tullock v. Mulvane, supra. 

As was said by the court in Gréer v. Richards, 3 Ariz. 227, 232, 33 
Pac. 266 : 

"The state courts are subordinate to the Suprême Court of the United 
States only in cases involving fédéral questions, and not in those involving 
only local* questions. The territorial courts are completely subordinate to 
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the United States Suprême Court. It is the court of final resort, and Its 
décisions are binding and conclusive upon us. The Suprême Court of the 
territory is really but an interruediate appellate court, and this is in pur- 
suance of the theory tliat the governments of territories shall always be 
subject to the supervision of the national authority." 

Alaska is one of the territories of the United States, and its district 
court is the Suprême Court of the territory of Alaska. Steamer Co- 
quitlam v. United States, 163 U. S. 346, 352, 16 Sup. Ct. 1117, 41 L. Ed. 
184. Its judgments and decrees can only be reviewed by appeal or 
writ of error in the United States Circuit Court of Appeals for the 
Ninth Circuit, or by the Suprême Court of the United States. Our con- 
clusion is that the court below erred in following the rule announced 
by the State courts, instead of being guided by the décisions of the Su- 
prême Court of the United States. It is proper to add that in the rul» 
ings of the court in other respects, which are complained of, we find 
no réversible error. 

The judgment of the District Court is reversed. 



NORTHWESTERN STEAMSHIP CO. v. GRIGGS. 

(Circuit Court of Appeals, Ninth Circuit. June 27, 1906.) 

No. 1,214. 

1. Trial — Motion for Nonsuit — Waiver. 

Where défendant moved for a nonsuit at the close of plaintiffs case, 
but afterwards proceeded to introduce évidence on its own behalf, instead 
of resting on the motion, the motion was waived. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § 982.] 

2. Master and Servant — Injuries to Servant — Contribtjtory Négligence. 

Where plaintiff, who was employed on a vessel to feed sheep, had 
knowledge of the danger of going along the pens on a platform froin 
which be fell, without looking to see that a protecting netting, which 
alone afforded protection vvhen the hold was open, was properly 
in place, plaintiff was bound to use such extraordinary care and caution 
as the known dangerous conditions of the place required. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 674.] 

3. Same. 

Plaintiff, who was employed on a steamship to feed certain sheep in 
stalls erected on the main deck, had knowledge that there was nothing 
between an 18-incli walkway and the hatch but a rope netting to protect 
him from falling into the hold when the hatch was in use. Beforo 
using the runway he had previously been careful to see that the netting 
was securely in place, but, on the occasion in question, he had been look- 
ing at other employés raising the carcass of a horse from the hold, and 
with knowledge that the netting was not in place, attempted to use the 
runway while feeding the sheep, and fell therefrom into the hold. Ileld, 
that plaintiff was guilty of such contributory négligence as precluded a 
recovery. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 723-742.] 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 
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John P. Hartman (Dudley Dubose and Joseph K. Wood, of coun- 
sel), for plaintiff in error. 

W. Lair Hill, for défendant iri error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. It appears from the record that the défend- 
ant in error was employed by one Cox to feed and care for a lot of 
sheep that were shipped by Cox on the ship of the plaintiff in error 
from Seattle to Nome, Alaska. Some horses and cattle were also 
shipped by the same vessel, stalls for which were erected on the main 
deck. Above those stalls, on vvhat is spoken of in the record as a 
"false deck," pens for the sheep were built ; the top of the stalls being 
the floor of the pens. The outer side of the pens was flush with 
the railing of the ship, and, running along the inner side thereof was 
a walkway, from 15 to 18 inches wide, between which and the hatch- 
way of the ship was no railing, rope, or other thing. This walkway 
was placed in order that the sheep might be fed and watered, and 
it was while employed in feeding them that the défendant in error 
fell through the hatchway into the hold of the ship, sustaining the 
injuries for which he sued. On the trial in the court below the plain- 
tiff in error offered to prove, among other things, that it had made 
other plans for the pens and for the feeding of the sheep, but that 
Cox insisted that they should be constructed as they were, which 
proof, however, the court refused to permit the plaintiff in error to 
make. For protection against the danger of falling from the false 
deck, a netting made of rope about three inches in diameter was put 
across the hatchway at the level of the main deck, fastened at the 
corners, and intended to be kept in place except when the hatchway 
was in use for the raising or lowering of commodities, or the raising 
of such dead animais as was necessary to cast overboard. Accord- 
ing to the plaintiff's own testimony, he well knew of the danger at- 
tending his going upon the walkway, protection against which lay only 
in the netting, and well knew that the netting had to be removed 
when the hatchway was in use, and that when not in use that the netting 
should be in place, and firmly fastened at the corners. The défend- 
ant in error testified distinctly and unequivocally several times that 
he knew it was dangerous to go upon the walkway, and was liable to 
fall from it and get hurt, and that the netting was the only protection 
against the danger ; that it was necessary to take the netting ofï when 
the hatch was in use; and that at first he always looked to see that it 
was properly in place before going up to feed the sheep, which he 
did twice each day. Shortly before the accident a dead horse had 
been hoisted through the hatch, after which the netting had not been 
properly nput in place and fastened at the corners. The plaintiff went 
up to feed the sheep without looking to see that the netting was in 
place and properly fastened, fell from the walkway, and was injured. 
From his own testimony he had evidently become somewhat accustom- 
ed to the danger, and, at the particular time in question, he permitted 
his attention to be distracted by curiosity; for he himself testified: 
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"I suppose it would be perfectly natural for a person comlng f rom the 
hatch in the main deck, knowing that the position was a dangerous one, to 
look and see if the hatch was protected, and that I would bave doue so if I 
had not been looking at tbem raising the horse." 

There was also testimony on behalf of the plaintiff tendirig to show 
that complaint had been made to an officer of the ship of the danger- 
ous condition of the walkway, and testimony on the part of the de- 
fendant tending to show that the sheep pens were covered with can- 
vas tightly fastetied down except at one or more of the corners, and 
that the sheep -ould hâve been, although less conveniently fed by 
rah'ng the fasteued corners without going upon the walkway. On 
the conclusion of the évidence on behalf of the plaintiff, the défend- 
ant moved for a nonsuit, on the ground that it appeared therefrom 
that the plaintiff was guilty of such contributory négligence as pre- 
cluded a recovery by him. If the motion be treated as proper in 
form, it was waived by the defendant's proceeding to introduce évi- 
dence on its own behalf, instead of resting upon the motion, and the 
action of the court in respect to the motion cannot, therefore, be as- 
signed for error hère. Union Pacific Ry. Co. v. Daniels, 152 U. S. 
684, 14 Sup. Ct. 756, 38 h. Ed. 597; Runkle v. Burnham, 153 U. S. 
216, 222, 14 Sup. Ct. 837, 38 L. Ed. 694. But the same point arises 
upon the ruling of the court in respect to certain instructions given 
and refused, to which rulings exceptions were duly reserved by the 
plaintiff in error, and which are duly assigned for error by it. 

On behalf of the plaintiff, the court instructed the jury, among other 
things, as follows: 

"And if you find from the prépondérance of the évidence in this case that 
the netting between the false deck and the main deck was placed there for 
the purpose of preventing any accident to any of the passengers on board 
the defendant's steamship, and further find from a prépondérance of the 
évidence that the employés or any of the employés of the défendant in 
charge of the hatchways had knowledge that such netting had been removed 
and failed to replace the same, then I instruct you that you should find for 
the plaintiff if you further find that his injuries resulted from the careless- 
ness and négligence of the défendant or its employés in failing to replace 
the netting, and you also find that the plaintiff was using and exercising an 
ordlnary degree of reasonable care and diligence under the circumstances, 
considering his duties in attending and feeding the sheep on the false deck of 
said steamship." 

While giving the foregoing among other instructions, the court 
refused to give thèse instructions requested by the défendant, to wit: 

"The court instructs the jury that if they believe from the évidence that 
the hatchway through which the plaintiff fell and was injured was left or 
maintalned by défendant in an unsafe or insecure manner, and that the same 
was known to plaintiff, and that complaint had been made to défendant of 
its condition ; yet, notwithstanding such knowledge or complaint, the défend- 
ant failed to repair or remedy the same, and the plaintiff continued to feed 
the sheep and go into the vicinity of such hatchway, when another or more 
safe yet difficult means was available, and was injured thereby, then plain- 
tiff is deemed to hâve assumed the risks Incident to going about such place, 
and is guilty of such contributory négligence as bars his recovery in this 
action, and the verdict should be for the défendant. The court instructs the 
jury that where it is the duty of the servant to perform the work and labor 
in and about places known by him to be dangerous and unsafe, then it is 
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incumbent upoii such servant in the performance of his dnties to exercise 
such extraordinary eare and caution, or such increased care and caution, as 
the known dangerous condition and circumstances require, and, failing to do 
ko, rcrast be deemed to hâve assumed the risk incident to such danger and 
guilty of such contributory négligence as bars a recovery for any injury sus- 
tained by him." 

The action of the court below in each of thèse respects was ex- 
cepted to bv the défendant, and has been assigned for error. 

It will be seen that by the instruction given the jury was told in 
effect that, if they found that the plaintif! was injured through the 
négligence of the défendant, they should find for the plaintifï if they 
also found that the plaintifï "was using and exercising an ordinary 
degree of reasonable care and diligence under the circumstances, con- 
sidering his duties in attending and feeding the sheep on the false 
deck of said steamship ;" and this, when it appeared from the plain- 
tifï's own testimony that he well knew of the danger attending his 
going upon the walkway unless the netting was in place and properly 
fastened at the corners; and, further, that at first he always, before 
going to feed the sheep, looked to see if the netting was properly in 
place, and, at the particular time in question, would hâve clone so 
if he had not been looking at the people raising the horse. Certain ly 
the steamship company should not be made to pay for the gratifica- 
tion by plaintifï of his curiosity. The knowledge that the plaintifï 
had of the danger in going to the place from which he fell, without 
looking to see that the netting that alone afïorded him protection 
was properly in place, cast upon him, not the duty of "exercising 
an ordinary degree of reasonable care and diligence" merely, but such 
extraordinary care and caution as the known dangerous conditions 
required, failing to do which, he must be deemed to hâve assumed 
the risk and to hâve been guilty of such contributory négligence as 
precludes a recovery by him of damages ; for it is the well-established 
rule of law that one who knows of a danger from the négli- 
gence of another, and understands and appréciâtes the risk therefrom, 
and voluntarily exposes himself to it, is precluded from recovering for 
an injury which results from the exposure. Fitzgerald v. Connecticut 
River P. Co., 155 Mass. 155, 29 N. E. 461, 31 Ara. St. Rep. 537; 
Missouri Pacific Ry. Co. v. Moseley, 57 Fed. 921, 6 C. C. A. 641, 
Clark v, Wright, 79 Fed. 744, 25 C. C. A. 190 ; Seymour v. Chicago, 
B. & Q. Ry. Co., Fed. Cas. No. 12,685 ; New îersev Express Co. v. 
Nichols (N. J.) 97 Am. Dec. 722; Shearman & Redfield on the Law 
of Négligence, p. 938, par. 513a. 

The judgment is reversed, and the cause remanded to the court 
below for a new trial. 
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CARLSON et al. v. SULLIVAN et al. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1906.); 

No. 1,246. 

1, Partition — Déniai, of Title — Advebse Claim— -Issues. 

The bare dénia) of complainant's title on information and belief by 
défendants in a suit for partition, défendants not claiming adverse title 
in themselves, does not put title in issue, so as to require the court to 
6tay the suit untii title lias been established at law. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Partition, §§ 
53-59.] 

2. Same — Oustes — Remédies — Ejectment. 

While a eommon possession is ahvays implied from a eommon title 
untii the contrary 1s shown, in cases where an ouster is made by one 
tenant in eommon with his co-tenants, there is no longer a eommon pos- 
session, and the remedy by the ousted tenant is by ejectment to recover 
possession of bis individual moiety, and not by pétition for partition. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dig. Partition, §§ 
60-03.] 

S. JUBY — RlGHT TO TRIAL BY JURY. 

Under Const. U. S. Amend. 7, securing the right of trial by Jury 
in suits at eommon law where the value in controversy exceeds $20, a 
party in possession of land, claiming the whole title, is entitled to a 
right of trial by jury of the issue of title. 

4. Same — Fédéral Constitution^-Amendment — Application to Territobies. 
Const. U. S. Amend. 7, securing the right of trial by jury in suits 
at eommon law where the value m controversy exceeds $20, applies to 
judicial proceedings in the territories of the United States. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

This is a suit for a division of a certain mining clalm according to the 
respective rights of plaintiffs and défendants tuerein, and, if partition cannot 
be had without material injury to those rights, tlien for a sale of the premises 
and division of the proceeds between the parties, etc. It was brought under 
the provisions of the Alaska Code, whicb reads as foilows : "Wben several 
persons hold and are in possession of real property as tenants in eommon in 
which one or more of them bave an estate of inheritance, * » * any one 
or more of them may maintain an action of an équitable nature for the 
partition of such real property according to the respective rights of the per- 
sons interested therein and for a sale of sucb property or a part of it, if it 
appears that a partition cannot be bad without great préjudice to the owners." 
31 Stat. 399, c. 780, sub. e. 43, § 397. In the complaint it is alleged that plain- 
tiffs and défendants "own and possess as tenants in eommon" the property 
in question ; that the interests of ail the parties, plaintiffs and défendants, 
were derived from the same source by mesne conveyances from the locator 
of the claim, one A. Samuelson, and his assigns. In paragrapn 12 it is aî- 
leged: "That in order to préserve the interests of the Said owners of said 
property and mining claim it is necessary to represent said claim by per- 
forming assessment work thereon each year of the value of at least $100; 
that plaintiffs bave offered to do said assessment work for the year 1903, 
but the défendants hâve refused to permit them so to do, and by threats of 
violence to plaintiffs hâve prevented and threatened in the future to prevent 
the plaintiffs from enjoying the bénéficiai use of said premises, and from 
prospecting or otherwise working said claim, uniess en.iolned and restrained 
from so doing by the order of this court," etc. George Sullivan filed a 
separate answer. The other défendants filed an answer denying "that 
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the plaintiffs, or either of them, own and possess, or own or possess, either 
as tenants in common or otherwise, any interest whatever" in the property 
in controversy ; "deny that eaeh of the plaintiffs, or either of them, lias an es- 
tate of inheritance, or any estate or interest whatever, in said mining claim, 
or any part thereof." In answer to the twelfth paragraph of the complaint 
they "admit that in order to préserve the iuterest of the owners of said prop- 
erty and mining claim it is necessary to represent said daim hy performing 
assessment work thereon eaeh year of the value of at least $100, but said 
défendants deny ail the other allégations of said paragraph 12. exeept that 
tbe said défendants other tban George Sullivan hâve refused to permit the 
plaintiffs or either of them to enter upon or work said mining claim or any 
part thereof." 

Upon the trial the plaintiffs offered a deed from A. Samuelson of an un- 
divided one-third interest in the mine, and a deed from Carlson to his co- 
plaintiff, Loman, to a one-sixth interest therein. On the cross-examination 
of Oarlson the "bill of transfer" from Carlson to J. Venes of an undivided 
one-sixth interest, set forth in the record, was admittod. There was no évi- 
dence with regard to the actual possession of either party. Àt the close of 
plaintiffs' testimony the défendants moved to dismiss tbe action on tbe follow- 
ing grounds: "(1) That it does not appear that the plaintiffs and défendants, 
or any of the défendants, hold and are in possession of tbe real property 
involved in this action as tenants in common. (2) That an action or suit in 
partition is not the proper form of action in which to Iitigate disputed ques- 
tions of title to lands. (3) That this action sbould be brought in ejectment, 
under the statute, and not a suit in partition. * * * (4) That the issues 
raised in this action are issues which sbould be tried by an action at law, 
before a jury." The court granted said motion and dismissed the cause with- 
out préjudice, on the ground that the défendants hâve the right to hâve the 
question of the disputed title determined in an action at law before a jury, 
to which ruling the plaintiffs excepted, and claim that the court erred in dis- 
missing the suit. The appeal is taken from the judgment of dismissal. 

Chas. E. Naylor, for appellants. 
G. J. Eomen, pro se. 

J. C. Campbell, W. H. Metson, F. C. Drew, and Ira D. Orton, for 
appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

Did the court err in dismissing the suit? In Heinze v. Butte & 
B. Con. M. Co., 126 Fed. 1, 61 C. C. A. 63, this court held that the 
bare déniai of complainant's title on information and belief, by de- 
fendants in a suit for partition, who do not allège adverse title in 
themselves, does not put such title in issue, so as to require the 
court to stay the suit until it shall be established at law. That case 
is the principal one, among many others, relied upon by appellants to 
sustain their assignments of error herein. If identical in its facts, it 
might be considered binding upon the court in this case; but is it 
identical? We think not. In that case Judge Gilbert, delivering 
the opinion of the court, said: 

"In none of tbe pleadings so far flled in the case was any defect or infirmity 
in the complainant's title alleged, nor was it asserted that any of the parties 
had adverse claims against the alleged title of the complainant. or adverse 
possession of the property sought to be partitioned. Ail the information that 
was conveyed by the pleadings at that date was that the complainant al- 



478 146 FEDEEAL REPORTER. 

leged a title in fee simple, and that the défendants and the intervener ail 
denied, on information and belief, that the complainant was the owner of the 
interest which, it asserted in its bill. In other words, by their answer they 
said to the court : 'We own an indîvided one-half of one claim, and an undi- 
vided one-third of the other, but we deny, on information and belief, that the 
complainant owns the other interests.' " 

It was while the pleadings were in that condition that the motion 
was made to stay the proceedings nntil complainants established 
their case at law. This motion was denied. In the présent case 
piaintiffs show in paragraph 12 of their complaint that the défendants 
denied their right of possession, and had virtually ousted them from 
the mine; and the défendants in their answer deny that the piaintiffs, 
or either of them, own or possess any interest whatever in the prop- 
erty. It is in the light of thèse facts that the présent case must 
be determined. 

1. We are of opinion that a common possession is always implied 
from a common title until the contrary is shown ; but, in cases where 
an ouster is made by one tenant in common with his co-tenants, there 
is no longer a common possession, and the remedy is, not by péti- 
tion for partition, but by éjectaient to recover possession of the in- 
dividual moiety. In Rich v. Bray (C. C.) 37 Fed. 273, 277, 2 L. 
R. A. 225, the court said : 

"There is no question ot the jurisdiction of a court of equity to make par- 
tition of lands, in which action ail the equities betweeu the coparceners may 
be considered and adjusted. But I uuderstand the rule to be likewise inflex- 
ible that, in a partition suit, either at law or in equity, the title to the land 
cannot be litigated. Where there is an adverse holding under daim of exclu- 
sive right, amountiug to an ouster among tenants in common, it destroys the 
unity of possession, and takes avvay the right of partition. Resort must flrst 
be had to the action of éjectaient at law. 'If one coparcener disseise another, 
during his disseisin a writ of partition doth not lie between them for "non 
tenant insimul et pro indivise" ' " 

In Brown v. Cranberry I. & C. Co. (C. C.) 40 Fed. 849, Judge 
Dick held that where défendant in partition dénies complainant's title, 
it is proper to stay proceedings so that complainant may establish his 
title by an action in éjectaient. In the course of the opinion he said: 

"Questions pertaining to a légal title and the nature of possession are mat- 
ters of law, and should be decided by a judge and jury in a légal tribunal. 
This was the method of practice and procédure that prevailed in the courts 
of equity in this state before the abolition of sucli courts by our new Consti- 
tution, and the adoption of a Code system, which required ail légal and équit- 
able remedy and relief to be sought by civil action or spécial proceedings." 

The Alaska statute, heretofore quoted, is taken Verbatim from the 
Oregon Code. In Savage v. Savage, 19 Or. 112, 116, 23 Pac. 890, 891, 
20 Am. St. Rep. 795, which was an action for partition of lands, the 
court, after construing the provisions of the Code, said: 

"Seisin and possession, as now understood, mean the same thing. To consti- 
tute seisin in fact, there must be an actual possession of the land; for a 
seisin in law there must be a right of immédiate possession according to the 
nature of the interest, whether corporeal or iucorporeal. 1 Wash. Real Prop. 
62. Under this view there can be no seisin in law where there is not a prés- 
ent right of entry. And where the life tenant is in possession, there being 
no présent right of entry in the remainderman or reversioner, they are not 
constructively seised, and neither can maintain a suit as plaintif! for parti- 
tion. The authorities generally sustain this view" — citing cases. 
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In Windsor v. Simpkins, 19 Or. 117, 23 Pac. 669, which was a suit 
for the partition of lands, the court said: 

"The circuit court properly dismissed the appellant's complaint. The par- 
ties to the suit were not holding and in possession as tenants in common of 
the premises in controversy. There was no unity of possession between thein 
regarding the said promises. * * * The appellant had no seisin of the 
premises, either in law or in fact, and must reeover possession of them in a 
proper action before he will gain such a standing in court as will enable 
him to maintain a suit for the partition thereof." 

In Moore v. Shannon, 6 Mackey, 157, 165, the court said: 

"Mr. Freeman in his work on Co-tenancy and Partition, States the law thus, 
in section 446 : 'It is a gênerai rule prevailing in England, without exception, 
and also throughout the majority of the United States, that no person lias the 
right to demand any court to enforce a compulsory partition unless he has 
an estate in possession — one by virtue of which lie is entitled to enjoy the 
présent rents or the possession of the property as one of the co-tenants 
thereof.' And so are ail the authorities." Ohapin v. Sears (0. C.) 18 Fed. 
814 ; American A. Limited v. Eastern K. L. Co. (C. C.) 68 Fed. 721 ; Bearden 
v. Benner (C. C.) 120 Fed. 690, 693; Deery v. McClintock, 31 Wis. 195; Hoff- 
man v. Beard, 22 Mich. 59; Criscoe v. Hambrick, 47 Ark. 235, 238, 1 S. W. 
150; Conter v. Herschel, 24 Nev. 152, 50 Pac. 851. 

2. We are of opinion that, under the provisions of the seventh 
amendment to the Constitution of the United States, a party in pos- 
session of real estate, claiming the whole title, is entitled to a right 
of trial by jury, and that this rule is settled by the décisions of the 
Suprême Court. Whitehead v. Shattuck, 138 U. S. 146, 151, 11 Sup. 
Ct. 276, 34 L. Ed. 873 ; Scott v. Neely, 140 U. S. 106, 109, 11 Sup. 
Ct. 712, 35 L. Ed. 358 ; Lacassagne v. Chapuis, 144 U. S. 119, 12 Sup. 
Ct. 659, 36 L. Ed. 368. It is contended by appellants, however, that 
the right of trial by jury is not a fundamental right, and that the 
seventh amendment to the Constitution has no application to the ter- 
ritorial législation, nor to the jurisdiction of the courts thereunder, 
and that the fédéral courts will not décline equity jurisdiction simply 
because légal questions are involved, when the action is brought 
under a state or territorial statute, and not under the gênerai equity 
powers of the court; and numerous authorities are cited in support 
of thèse propositions. 

That the Constitution of the United States applies to Alaska is 
settled by the reasoning and décision of the court in Rassmussen v. 
United States, 197 U. S. 516, 525, 25 Sup. Ct. 514, 49 L. Ed. 862 
et seq. In that case the court refers to Black v. Jackson, 177 U. S. 
349, 363, 20 Sup. Ct. 648, 44 L. Ed. 801, where the court, in speak- 
ing of a law of the territory of Oklahoma and of the contention of 
appellant, said: 

"But the same reason could be urged to justify the extraordinary remedy 
of a inandatory in.junction in order to put a défendant out of possession, even 
where the plaintiff was entitled to maintain éjectaient or an action in the 
nature of éjectaient. The suggestion referred to leaves out of view the dis- 
tinction made by the Constitution of the United States between cases in law 
and cases in equity. Robinson v. Campbell, 3 Wheat. 212, 223, 4 L. Ed. 372 ; 
Pavne v. Hook, 7 Wall. 425, 19 L. Ed. 260 ; Van Norden v. Morton, 99 U. S. 
378, 25 L. Ed. 453 ; Smyth v. Ames, 169 U. S. 466, 516, 18 Sup. Ct. 418, 42 
L. Ed. 819. And it also fails to recognize the provisions of the seventh 
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amendment securing the right of trial by jury In 'sults at common law' wbere 
the value in controversy exceeds $20. That aniendment, so far as it secures 
the right of trial by jury, applies to judicial prooeedings in the territoriea 
of the United States. Webster v. Reid, 11 How. 437, 460, 13 L. Ed. 761; 
American Publishing Co. v. Fisher, 166 U. S. 404, 466, 17 Sup. Ct. 618, 41 L. 
Ed. 1079; Springville v. Thomas, 166 U. S. 707, 17 Sup. Ct. 717, 41 L. Ed. 
1172. So that a court of a territory, authorized, as Oklahoma was, to pass 
laws not inconsistent with the Constitution of the United States (26 Stat. 81, 
84, c. 182, | 6), could not proceed in a 'common-Iaw' action as if it were a suit 
In equity and détermine by mandatory injunction rights for the protection 
or enforcement of which there was a plain and adéquate remedy at law ac- 
cording to the established distinctions between law and equity." 

In Whitehead v. Shattuck, supra, the court said: 

"The right which in this case tlie plaintiff wishes to assert is hls title to 
certain real property ; the remedy which he wishes to obtain is its possession 
and en joyment ; and in a contest over the title both parties hâve a consti- 
tutional right to call for a jury." 

The court did not err in dismissing the case without préjudice. 
Such a dismissal saved ail of plaintifïs' rights in the premises, and 
was in efïect the same as an order to stay proceedings in the suit 
until the plaintifïs established their right to the property by an action 
at law. 

The judgment of the District Court is affirmed. 



FORDERER v. SCHMIDT et al.* 

r (CircuIt Court of Appeals, Ninth Circuit. June 18, 1906.)] 

No. 1,245. 

Paetition — Minino Claims — Equity — Ejtsctment. 

Where plaintiff brought suit for partition of a mining clalm alleglng 
ownership in common with défendants of the property in controversy, 
and défendants' answer expressly conceded plaintiff's origi.nal owner- 
ship of an undivided one-half of the claim and only sought to defeat that 
ownership by alleging forfeiture for plaintiff's failure to contribute to the 
perforinanne of assessment work, the action was properly triable in 
equity under Code Civ. Proc. Alaska, c. 43, §§ 397, 398, 403, providing for 
the partition of lands, and it was therefore error for the court to dismiss 
the cause and remit plaintiff to his action in ejectment. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Partition, § 190.] 

Âppeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

G. J. Lomen and Charles E. Naylor, for appellant. 
Gordon Hall, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This action was brought under chapter 43 
of the Code of Civil Procédure of Alaska, for the partition of a certain 
specifically described mining claim situated in that territory. The 
statutory provisions applicable to the case are as follows : 

*Rehearing denied October 29, 190(3. 
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"When several persons hold and are in possession of real property as ten- 
ants in common, in winch one or more of them hâve an estate of inberitance 
* * * any one or more of them may maintain an action of an équitable 
nature for the partition of such real property according to the respective 
rights of the persons interested therein, and for a sale of such property, or 
a part of it, if it appears that a partition cannot be made without great 
préjudice to the owners." 

"The interests of ail persons in the property, whetber such persons be 
known or unknown, shall be set forth in the complaint specifically and par- 
ticularly as far as known to the plaintiff. * * * " 

"The rights of the several parties, plaintiffs as well as défendants, may be 
put in issue, tried, and determined in such action, and where a défendant 
fails to answer or where a sale of the property is necessary, the title shall 
be ascertained by proof to the satisfaction of the court, before the judgment 
of partition or sale is given." 

Sections 397, 398, 403, c. 43, Code Civ. Proc. Alaska. 

In the complaint filed by the appellant, who was the plaintiff in the 
court below, he allèges that he and the défendants to the action own 
and possess as tenants in common the mining claim in question, and 
that he is desirous of a partition thereof ; that the plaintiff has an estate 
of inheritance in the claim "of an undivided one-half interest therein, 
subject only to the fee of the United States after location and before 
patent of said claim" ; that each of the défendants hâve a similar es- 
tate of an undivided one-fourth interest, and that the said parties own 
no other land in common in the district of Alaska ; that the claim is 
valuable only for the gold deposited therein, but that such gold is 
so distributed and the claim so situated with référence to such deposits 
that partition thereof cannot be made without great préjudice to the 
owners, and that therefore it will be necessary to sell the claim and 
divide the proceeds of such sale between the parties, in accordance with 
their respective interests ; that in order to préserve the interests of the 
alleged owners it is necessary to represent the claim and perform as- 
sessment work thereon each year of the value of at least $100, and that 
the défendants, by threats of violence, hâve prevented the plaintiff from 
representing the claim or doing such assessment work thereon for 
the year 1903, and threaten to continue to so prevent the plaintiff, and 
to refuse him the bénéficiai use of the premises; that the défendant 
Schmidt has, during the two years then last past, mined and extracted 
a large amount of gold dust from the claim, of the value, according to 
the plaintiffs information and belief, of more than $10,000, and re- 
fuses to account to the plaintiff for his share thereof; that the de- 
fendant Schmidt continues to mine and extract gold from the premises, 
and unless enjoined from so doing by the court will continue so to do, 
by which alleged unlawful acts it is alleged the plaintiff will suffer 
great and irréparable injury in his said property, and complications in 
the adjustment of the respective interests of the parties will thereby 
arise. The prayer is for a judgment of partition according to the 
respective rights of the parties, of, if a partition cannot be had without 
material injury to those rights, then for a sale of the premises and 
a division of the proceeds of such sale between the parties in accordance 
with their respective rights, after the payment of costs, and that pend- 
ing the action the défendants be enjoined from interfering with the 
146 F.— 31 
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plaintiff in representing or prospecting the claim, and be enjoined 
from rnining or extracting gold therefrom, and also for an accounting 
for the gold already extracted, and for such other relief as may be 
proper. 

In their answer, the défendants, among other things, in effect admit, 
by affirmatively alleging, that from November 2, 1900, until the alleged 
forfeiture afterwards mentioned, the plaintiff was the owner of the 
undivided one-half interest in the mining claim sought to be partitioned, 
and then proceed to allège that the défendant Schmidt performed the 
assessment work on the claim for the years 1901 and 1902, and that 
the plaintiff did not at any time contribute his proportion of such ex- 
penditure, nor in any way reimburse the défendant Schmidt, whereup- 
on the défendant Schmidt "published in a weekly newspaper called 
'The Council City News,' at Council City, Alaska, that being the news- 
paper nearest the aforesaid mining claim at said time, for once a week 
for ninety days, the first publication appearing in the issue of said 
paper published on the 27th day of September, 1902, a notice directed 
to said plaintiff, requiring him (the plaintiff) to contribute his propor- 
tion of the aforesaid expenditures within 90 days after the expiration 
of the publication of said notice, in which notice it was set forth that 
the défendant Schmidt had expended $100 in performing the annual 
labor and making the improvements hereinbefore mentioned for the 
year 1901, and also that said défendant Schmidt had expended $100 
for the performance of the annual labor and making the improvements 
aforesaid for the year 1902, and said notice also contained a statement 
that, if the said plaintiff did not contribute his proportion of the ex- 
penditures aforesaid, as co-owner, plaintiff's interest in said claim 
would become the property of said défendant Schmidt, under section 
3324 of the Revised Statutes of the United States" [U. S. Comp. St. 
1901, p. 1426] ; that the plaintiff did not, within 90 days after the 
publication of the notice, contribute or pay his share of the expenditure 
for either of the years mentioned; that no patent has been issued by 
the govemment for the claim ; and that by reason of such neglect the 
plaintiff, prior to the institution of his action, ceased to hâve any in- 
terest as owner or otherwise in the mining claim, and his former inter- 
est therein thereupon vested in the défendant Schmidt. And "for a 
further and separate défense, and by way of accounting," the défend- 
ants set up in their answer that, if the plaintiff has or should be ad- 
judged to hâve an interest in the mining claim, then and in that event 
the défendant Schmidt is entitled to hâve charged against the claim, 
as a lien upon any interest which may be adjudged the plaintiff, certain 
expenditures made by him in working and making improvements 
thereon, resulting in the expenditure, according to the allégations of 
the answer, by the défendant Schmidt, of the sum of $17,607.14 during 
the years 1902 and 1903, during which time it is alleged he received 
from the claim $3,800 in gold dust, feaving a balance expended upon 
the claim by Schmidt of $13,807.14, for one-half of which it is alleged 
the interest of the plaintiff, Forderer, is liable, no part of which, it 
is alleged, has been paid, and for which it is charged the défendant 
Schmidt is entitled to a lien against the interest of the plaintiff in the 
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claim. The answer of the défendants also allèges that, in addition to 
the amount last specified, the interest of the plaintiff, should he be 
adjudged to hâve any interest in the claim, should be charged with 
$100 expended by Schmidt in the annual work thereon. The prayer 
of the answer is that the action be dismissed and the plaintiff adjudged 
not to hâve any interest therein, and that, if he be adjudged to hâve 
an interest, then that the défendant Schmidt be adjudged to hâve a 
lien upon that interest in the full sum of $6,903.57, and that such 
lien be enforced. 

The reply of the plaintiff to the answer put in issue ail of its allé- 
gations except such as are specifically admitted therein, among which 
is the admission that since the 2d day of November, 1900, the plaintiff 
"was, and he still is, the owner of an undivided one-half interest in 
and to the placer mining claim described in the complaint," and the 
further allégation that the défendant Schmidt performed the assess- 
ment work thereon for the years 1901 and 1902, of the value of $100 
for each year, but allèges that he (the plaintiff) contributed to the 
cost of said work and labor more than his share thereof, to wit, more 
than $100, and in the month of April, 1901, at San Francisco, Cal., 
advanced to and paid the défendant Schmidt, for the purpose of said 
assessment work, and for other services to be performed, and improve- 
ments to be made upon the claim, and in outfitting and transporting the 
défendant Schmidt from San Francisco to the claim, the sum of $1,730, 
and in addition thereto made to the défendant Schmidt a personal 
loan of $100, no part of which has been repaid. In his reply the plain- 
tiff further allèges, upon his information and belief, that the défendant 
Schmidt has not expended any money for work or labor or materials 
or improvements made upon the claim, except such money as was 
furnished to him by the plaintiff, and such as was extracted by him 
from the claim, one-half of which belongs to plaintiff, and for which 
he has at no time had any accounting. In his reply, the plaintiff also 
admits the publication by the défendant Schmidt, on or about the 27th 
day of September, 1902, in The Council City News, of a notice of 
forfeiture, a copy of which is attached, and which notice, the plaintiff 
allèges was published "wrongfully, unlawfully, and in bad faith on the 
part of said défendant Schmidt, with intent then and there fraudulent- 
ly to divest the said plaintiff of his interest in said claim, notwithstand- 
ing the advances aforesaid made by the plaintiff; that the plaintiff, 
notwithstanding his said advances, and in order to prevent a cloud 
upon his title to said mining claim, on the 12th day of October, 1902, 
by his agent, Adolph Niemann, tendered to said défendant Schmidt 
the full sum of $200, the amount demanded by said défendant Schmidt 
in his said notice of forfeiture, ail of a légal tender money of the 
United States, but that said défendant Schmidt then and there refused 
to accept said sum or any part thereof." In his reply the plaintiff 
also admits that no patent to the claim has been issued by the gov- 
ernment, and dénies that any greater sum than $3,500 has at any time 
been expended by the défendant Schmidt in working and improving 
the claim, and allèges that the gross output derived by him during 
the years that he worked the ground greatly exceeded his expenditures. 
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The issues thus presented by the pleadings on the part of both the 
plaintiff and the défendants are clearly of an équitable nature, and 
properly triable by the court under the provisions of the Alaskan statute 
above set out. The court therefore erred in dismissing the cause and 
remitting the plaintiff to an action in éjectaient. The défendants in 
th.eir answer expressly concède the original ownership by the plaintiff 
of an undivided one-half of the claim in question, and only seek to 
defeat that ownership by an alleged forfeiture thereof, which is it- 
self a matter of équitable cognizance. 

The judgment is reversed, and cause remanded for further pro- 
ceedings. 



AMEEICAN CIGAR CO. v. UNITED STATES. 

G. FALK & BRO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 17, 1906.}! 

Nos. 69, 70. 

1. CUSTOMS DUTIES— PKOTEST ON GOODS IN WAREHOUSE— TlMELINESS. ' 

As to each of two importations of merchandise entered in bond for 
warehousing, the importera filed a protest, contending that duty should 
be assessed on the basis of the weight of the merchandise at the time 
of its withdrawal for consumption. As to one importation the protest 
was filed within 10 days after liquidation but prior to the time of with- 
drawal, and as to the other more than 10 days after liquidation bui 
within 10 days after the refusai by the collecter of a demand made at 
the time of withdrawal that allowance should be made for loss of weight. 
Under Customs Administrative Act June 10, 1890, c. 407, § 14, 26 Stat 
137 [U. S. Comp. St. 1901, p. 1933], providing that protests shall be filed 
within 10 days after, but before the "ascertainment and liquidation of 
duties, as well in case of merchandise entered in bond as for consump- 
tion," held, that the latter protest was duly filed, but that the former 
■was invalid as prématuré, because filed before the cause of action had 
arisen. 

X. SAME PKOTEST CONSTRUCTIVE LIQUIDATION OF GOODS IN WAEEHOUSE. 

As to merchandise entered in bond for warehousing, held, that if upon 
withdrawal for consumption there has been a change in the condition of 
the merchandise which entitled the importers to a reliquidation of duty, 
and a demand for such reliquidation is made upon the collecter at the 
time of withdrawal and is refused, such refusai constitutes a definite 
and final ascertainment and liquidation of duties which entitles the im- 
porters to file a protest under Customs Administrative Act June 
10, 1890, c. 407, § 14, 26 Stat. 137 [U. S. Comp. St. 1901, 
p. 1933], which provides that a protest shall be filed within 10 days after, 
but not before the "ascertainment and liquidation of duties, as well in 
case of merchandise entered in bond as for consumption." 

8. Same — Merchandise in Wabehotjse — Allowance fob Loss — Shbinkage 
in Weight. 

Section 2983, Rev. St. [U. S. Comp. St. 1901, p. 1958], prohibiting the 
abatement of duties "for any injury, damage, détérioration, loss, or 
damage," sustained by mercliandise while in warehouse, does not include 
a case of shrinkage in weight through evaporation of moisture. The 
loss provided for relates to actual réduction in the value or quantity of 
the merchandise. 

4. Same — Accrual op Duty — Condition Précèdent — Actual Importation. 
The gênerai rule is that revenue can be collocted only upon the quan- 
tity or weigbt of the taxable subject-matter which is actually imported 
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and received by the importer so as to corne into the consumption of the 
country. 

TEd. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duties, 
§ 178.] 

6. Same — Merchandise in Warehouse — Dutiable Weioht. 

Tariff Act July 24, 1897, c. 11, § 33, 30 Stat. 213 [U. S. Comp. St. 1901, 
p. 1701], provides that duties based on the weight of merchandise in 
warehouse shall be levied on the weight at the time of entry. Customs 
Administrative Act June 10, 1890, c. 407, § 20, 26 Stat. 140 [U. S. 
Comp. St. 1901, p. 1950], as amended by Tariff Act October 1, 1890, 
c. 1244, § 54, 26 Stat. 624 [U. S. Comp. St. 1901 p. 1950], provides that 
merchandise withdrawn from warehouse shall pay the duty to which 
it is sub.iect at the time of withdrawal. Act Dec. 15, 1902, c. 1, 32 Stat 
753 [U. S. Comp. St. Supp. 1905, p. 420], provides that duty shall be im- 
posée! at the same rate as may be imposed upon like articles imported 
at the time of withdrawal. Held, that the duty on tobacco entered for 
warehouse should be based on its weight at the time of withdrawal 
and not of entry. 

6. Same— Completion or Impoetation— Customs Custodt. 

The importation of merchandise is not complète wliile the goods remain 
in the custody of the officers of the customs. 

[Ed. Note.— For cases in point, see vol. 15, Cent. Dig. Customs Duties, 
§12.] 

7. Same — Liquidation — Finality. 

The liquidation of duties by the colleetor of customs is not necessarlly 
final until after the goods hâve been delivered to the importer. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duti i, 
S 197.] 

Âppeals from the Circuit Court of the United States for the South- 
ern District of New York. 

Thèse causes corne hère upon appeals by the importers from a déci- 
sion of the United States Circuit Court for the Southern District of 
New York (145 Fed. 574) affirming a décision of the Board of Gen- 
eral Appraisers, G. A. 5,695 (T. D^ 25,353), which sustained the ac- 
tion of the colleetor. 

Hatch, Keener & Clute (J. Stuart Tompkins, of counsel), for im- 
porters. 

Henry A. Wise, Asst. U. S. Atty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. In the case of American Cigar 
Company v. United States the merchandise in question, leaf tobacco, 
imported under the provisions of the act of July 24, i 897, was du- 
ly placed in bonded warehouse, properly classified for duty under 
paragraph 213 of said act (chapter 11, § 1, Schedule F, 30 Stat. 1G9 
[U. S. Comp. St. 1901, p. 1648]), and assessed for duty on the basis 
of weight "at the time of its entrv," under section 33 of said act 
(chapter 11, 30 Stat. 213 [U. S. Comp. St. 1901, p. 1701]). There 
is nothing in the record to show that this assessment was not based 
upon the actual weight of the tobacco upon its arrivai at the port 
of New York. Some time afterwards, when the importer made a 
withdrawal of tobacco from the warehouse, it was ascertained that 
it weighed considerably less than at the date of entry. The importer, 
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however, within 10 days after liquidation and before withdrawal of the 
tobacco from bond, had filed a protest, claiming that under the provi- 
sion of Customs Administrative Act June 10, 1890, c. 407, § 20, 26 
Stat. 140 [U. S. Comp. St. 1901, p. 1950] it should be required to 
pay only the charges to which such merchandise should be subject 
at the time of its withdrawal for consumption. No other ground of 
protest was stated or is claimed herein. The Board overruled the 
protest, on the ground that it was prematurely filed, because no cause 
of action could arise — 

"Until the withdrawal of the merchandise from bond, for, until then, it could 
not be assumed that the collecter would refuse to reliquidate the entry upon 
the basis claimed by the importer, nor could It be known or aseertained that 
there was any change in the weight of the tobacco until withdrawn and 
actually weighed." 

Furthermore, the original liquidation might be subject to revision 
by reason of altération of the law, or of such changes in the character 
or condition of the merchandise as would make it the duty of the 
collecter to revise his original classification. Section 14 of the customs 
administrative act (chapter 407, 26 Stat. 137 [U. S. Comp. St. 1901, 
p. 1933]) provides that ail objections of this kind in the nature of pro- 
tests must be filed within 10 days after "but not before such ascer- 
tainment and liquidation of duties, as well in case of merchandise en- 
tered in bond as for consumption." If upon such withdrawal it should 
appear that there was a change in the weight of the merchandise, and 
the collector should refuse to reconsider his previous action or to ac- 
quiesce in the claim of the importer, such refusai would constitute a 
definite and final ascertainment and liquidation of duties, against which 
a protest might be filed, thereafter, but not before. 

The décision of the court below in American Cigar Company v. 
United States is afnrmed, on the ground that the protest was pre- 
maturely filed. 

In Falk v. United States the tobacco was duly entered under 
bond for warehousing without payment of duty. When it was 
subsequently withdrawn, the importer claimed that the tobacco 
had lost weight by reason of evaporation of moisture, and demanded 
that it be reweighed, claiming that it was dutiable upon the basis of 
the weight on withdrawal and not on entry. The collector refused 
the demand of the importer, and assessed duty on the weight of the 
tobacco as returned by the United States weigher at the time of im- 
portation. Within 10 days after such refusai this protest was filed, 
and the questions as to the propriety of the action of the collector, of 
the Board in affirming his action, and of the court below in sustain- 
ing the décision of the Board are properly before this court for re- 
view. The court below reached its conclusion, on the ground that 
the case was governed by the provision of section 2983 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 1958] that: 

"In no case shall there be any abatement of the duties or allowance made 
for any injury, damage, détérioration, loss or leakage sustained by any 
merchandise, while deposited in any public or private bonded warehouse." 

We are unable to concur in this conclusion. There is no claim 
herein for any injury or loss sustained by the merchandise in ques- 
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tion. None of the taxable subject-matter has been lost. Ail of the 
other terms, "injury, damage, détérioration, leakage," refer to actual 
réduction in the value or quantity of the merchandise itself. That 
the loss provided for in this section relates solely to the loss of the 
merchandise subject to duty is further indicated by the language of 
section 2964 [U. S. Comp. St. 1901, p. 1946], which provides for an 
abatement or refund of duties in case of "actual injury or destruc- 
tion, in whole or in part, of any merchandise by accidentai fire or other 
casualty" when in a warehouse. Thus, by thèse two sections, the im- 
porter is protected in case of loss of warehoused merchandise by casu- 
alty, the government is protected in case of loss of merchandise from 
any other cause. It is clear that evaporation of moisture is not "loss 
* * * sustained by * * * merchandise." This merchandise 
was dutiable under the provisions of paragraph 213 of the act of 1897, 
as wrapper tobacco unstemmed, at 1.85 cents per pound. The différ- 
ence between its weight when entered in the warehouse and when 
withdrawn for consumption was due to evaporation of moisture while 
in the warehouse. The gênerai rule is that revenue can be collected 
only upon the quantity or weight of the taxable subject-matter which 
is actually imported and received by the importer so as to corne into 
the consumption of the country. Marriott v. Brune, 9 How. 619, 13 
L. Ed. 282 ; Lawder v. Stone, 187 U. S. 281, 23 Sup. Ct. 79, 47 E. Ed. 
178. We hâve seen that the provision as to leakage and loss has no 
application to evaporation of moisture. This case is analogous to 
Seeberger v. Wright & Lawther Co., 157 U. S. 183, 15 Sup. Ct. 583, 
39 L. Ed. 665, where the différence in weight and consequently in 
rate was due to the removal of nontaxable accidentai impurities. 
There, the United States Suprême Court held that where the amount 
of such impurities could be fixed at a certain percentage it should be 
deducted from the taxable product and allowance made therefor. 
Section 33 of the act of 1897 provided as follows : 
"That when duties are based upon the weight of merchandise deposited In 
any publie or private bonded warehouse, said duties shall be levied and col- 
lected upon the weight of such merchandise at the time of its entry." 

Customs Administrative Act June 10, 1890, c. 407, § 20, 26 Stat. 140, 
as amended in Tariff Act October 1, 1890, c. 1244, § 54, 26 Stat. 624 
[U. S. Comp. St. 1901, p. 1950], provided as follows: 

"Any merchandise deposited in bond in any public or private bonded ware- 
house may be withdrawn for consumption within three years from the date 
of original importation on payment of the duties and charges to which it may 
be subject by law at the time of such withdrawal." 

This section was amended by Act of December 15, 1902, c. 1, 32 
Stat. 753 [ U. S. Comp. St. Supp. 1905, p. 420], by the addition of the 
following : 

"Provided, that the same rate of duty shall be collected thereon as may be 
imposed by law upon like articles of merchandise imported at the time of the 
withdrawal." 

In Mosle v. Bidwell, 130 Fed. 334, 65 C. C. A. 533, in discussing 
this act as amended, this court held that the amendment of 1902 was 
declaratory of the meaning of the statute prior to said amendment, 
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and that its meaning as thus declared was that no greater or différent 
duties could be imposed than those to which other like goods imported 
at the time of withdrawal would be subject. We think this décision is 
conclusive upon the question herein. If other like goods had been im- 
ported at the time when thèse goods were withdrawn, duty would 
hâve been assessed thereon according to their weight at such time. 
That this language should not be construed to mean the duties as- 
sessed on the original entry is shown by the language of section 2,970 
of the United States Revised Statutes, which is as follows: 

"Any merchandise deposited in bond in any public or private bonded ware- 
house may be withdrawn for consumption within one year from the date of 
the original importation on payment of the duties and charges to which it 
may be subject by law at the time of such withdrawal ; and after one year 
from the date of the original importation, and until the expiration of three 
years from such date, any merchandise in bond may be withdrawn for con- 
sumption on payment of the duties assessed on the original entry and 
charges, and an additional duty of ten per centum of the amount of such 
duties and charges." 

Section 20 of the customs administrative act, as shown above, re- 
enacted the provision as to payment of duties on withdrawal. But in 
section 2970 the distinction is sharply drawn between "duties 
* * * to which it may be subject by law at the time of withdrawal'* 
and "duties assessed on the original entry." 

It is well settled that the importation is not complète while the goods) 
remain in the custody of the officers of customs (Fabbri v. Murphyv 
95 U. S. 191, 24 h. Ed. 468), and that the liquidation by the Collector 
is not necessarily final until after the goods hâve been delivered to 
the importer (Hartranft v. Oliver, 125 U. S. 525, 528, 8 Sup. Ct. 
958, 31 L. Ed. 813). 

The décision of the court below in G. Falk & Bro. v. United' States 
is reversed. 



PAINE v. WILLSON. 

(Circuit Court of Appeals, Eighth Circuit. June 8, 190G.)] 

No. 2,317. 

1. Courts — Fédéral Courts — State Rules of Property Prevail in. 

Rules of property established by the décisions of the highest judiclal 
tribunal of a state prevail in the fédéral courts in the détermination of 
the rights of parties to property situated therein where no question of 
right under the Constitution and laws of the nation and no question of 
gênerai or commercial law is involved. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 958- 
9G8. 

State laws as rules of décisions in fédéral courts, see notes to Wilson 
v. Perrin, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Taxation — Description in Assessment in North Dakota — Sufficiency. 

The décision in Sheets v. Paine, 86 N. W. 117, 10 N. D. 103, established 

" the rule that in North Dakota a description of land in an assessment 

roll, which is headed "Real Estate Assessment of Osago Township," etc., 

but which omits from the particular description the numbers of the 

government township and range in which the land is situated, is fatally 
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defective, although the fact is admitted or proved that the township of 
Osago was organized from the government township in which the land is 
situated, and this rule prevails in the fédéral courts in deterrnining rights 
to property in that state. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. Taxation, §§ 720- 
735.] 
3. Tbial— Evidence— Waiveb of Objections Makes Effective. 

Parties may by stipulation, by silent acquiescence, or by failure to 
except to admitting rulings waive objections to inadmissible évidence, 
on the ground that it is not the best. on the ground that it was not 
properly taken, and on other grounds. Evidence thus received may estab- 
lish the fact in controversy as conclusively as the best évidence regularly 
proeured. 

[Ed. Note. — For cases in point, see vol. 4G, Cent. Dig. Trial, §§ 2G0-266 ; 
vol. 20, Cent. Dig. Evidence, § 2420.] 

Hook, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of North Dakota. 

Seth Newman, Daniel B. Holt, and John S. Frame, for appellant. 
C. J. Murphy and Fred S. Duggan, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is a suit in equity brought by 
Frank A. Willson to remove the cloud of certain tax deeds and of cer- 
tain certificates of tax sales held by the défendant, Paine, from his title 
to the southwest quarter of section 10, in township 150 north, of range 
60 west, in Nelson county, in the state of North Dakota, and to quiet 
the title thereto in the complainant. A decree to that effect was ren- 
dered. In reaching its conclusion the court below held that two certif- 
icates of tax sales were void because the following description in the 
assessor's roll, upon which the levies and sales were based, was fatally 
defective : 

Real estate assessment of Osago Township, Nelson County, North Dakota, 
for the year 1892 : 
Owner's Name. Description. Section or lot. Twp. or Block. R. 

150 60 

Frank A. Willson. S. W. % 10 

Opposite the name of Willson there was no number of any town- 
ship or of any range, and there were no ditto marks. The court below 
was of the opinion that the absence of the number of any township 
or of any range and of any ditto marks in this description was fatal 
to the certificates of sale, under the décision of the Suoreme Court 
of North Dakota in Sheets v. Paine, 10 N. D. 103, 105, 86 N. W. 117, 
and this ruling is assigned as error. 

The question which this spécification of error présents is not whether 
or not this court would be of the opinion that the description hère pre- 
sented was sufficient in the absence of controlling authority. It is 
whether or not the Suprême Court of North Dakota has decided that 
such a description is fatally defective, for the décision of that court 
upon such a question establishes a rule of property in that state which 
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must prevail in the fédéral courts. Détroit v. Osborne, 135 U. S. 493, 
10 Sup. Ct. 1012, 34 L. Ed. 260; Percy v. Cockrill, 4 C. C. A. 73, 82, 
53 Fed. 872, 877; Madden v. Lancaster Co., 12 C. C. A. 566, 570, 
65 Fed. 188, 192 ; Union Pac. R. Co. v. Reed, 25 C. C. A. 389, 394, 
80 Fed. 234, 239; Traer v. Fowler (C. C. A.) 144 Fed. 810, decided 
by this court at the December terni, 1905. Counsel for the appellant 
deîvy, and counsel for the appellee assert, that the Suprême Court of 
North Dakota has so decided in Sheets v. Paine, and that this court 
has so held in Paine v. Germantovvn Trust Co. (C..C. A.) 136 Fed. 
527. Let us, in the first instance, présent clearly to our minds the ques- 
tion decided in thèse cases and the way in which it was présentée!. 

In Sheets v. Paine the description in the assessment roll was under 
the heading: "Real property assessment in the town of Field, county 
of Nelson, North Dakota, 1890," and it disclosed the same defect 
as that which appears in the case at bar. The land there in contro- 
versy was in township 150, range 58. Thèse numbers did not appear 
in the description of this land upon the assessment roll. Counsel for 
the appellant sets forth in his brief a portion of the record in that case, 
which is conceded to be correct, and from which it appears that the 
counsel for the défendant asked this question : "Now, Mr. Gordon, 
the township of Field is composed of what congressional township ?" 
The plaintiff objected to the question, "on the ground that it is in- 
compétent, irrelevant, immaterial ; the assessment book cannot be 
varied or explained by paroi testimony." There was no ruling or ex- 
ception, and the witness answered, "It is township 150, range 58, 
known as Field township." After the examination had proceeded 
through two pages of printed testimony, the défendant asked the 
witness this question: "Is it a fact that that congressional township 
was organized into the civil township of Field?" No objection was 
made to this question, and the witness answered "Yes." When the 
case was presented to the Suprême Court of North Dakota upon this 
record, it held that the description was fatally defective. 

In Paine v. Germantown Trust Co. (C. C. A.) 136 Fed. 527, the 
description in the assessor's roll was headed: "Real property assess- 
ment for the township of Dahlen, county of Nelson, and state of North 
Dakota, for the year 1894." The land was in government township 
154, range 57, and thèse numbers did not appear in the description 
of the complainant's land in the assessor's roll. The parties stipulated 
at the trial that "the township of Dahlen, Nelson county, North Da- 
kota, named in the heading of each of said assessment rolls, is and was 
at the time said assessments were respectively made the government 
township numbered 154 in range 57 in said county," and that the 
stipulation was "made for the purpose of use as évidence of the facts 
herein stated upon the trial of this action, and to dispense with the 
necessity of introducing the records or certified copies of the records 
bearing upon said matter." That portion of this agreement which 
contained the contract that Dahlen township was government township 
154, range 57, was objected to by the défendant on the grounds "that 
the same is immaterial, incompétent, and that the assessment roll can- 
not be aided in determining the description of the land attempted to 
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be described by oral or other testimony than the assessment roll itself, 
but must be determined from the face of the assessment roll itself." 
Thèse objections were overruled, and an exception was reserved, so that 
when the case came to this court ail objections to the character of the 
évidence of the fact that the civil township of Dahlen was the govern- 
ment township 154 of range 57 had been carefully eliminated by the 
stipulation, that fact had been admitted, and the only question left 
was its effect. This court held that the décision in Sheets v. Paine 
was controlling, that under it the fact that the government township 
was the civil township was immaterial, and that the description was 
fatally defective. Thèse dicisions appear to rule the case in hand. 
Counsel for the appellant, however, attempt to distinguish them. They 
say that in the Sheets case the fact that the civil township of Field 
was the government township 150, range 58, was proved by paroi tes- 
timony over the objection of the plaintiff, and that in the Germantown 
Trust Company Case the stipulation that the civil township of Dahlen 
was the congressional township 154, range 57, was received in évi- 
dence over the defendant's objection, while in the case at bar the stipu- 
lation of the fact that Osago township is government township 150, 
range 60, was received in évidence without objection. But while the 
court held in the Sheets Case that the identity of the civil township and 
the government township could not be proved by paroi, this was not 
ail of its décision, nor was it the basic rule declared by the court in 
that case upon which the objection to the évidence was sustained. 
The gist of that décision was that the fact of the identity of the town- 
ships could not be proved to modify or aid the assessment by any évi- 
dence outside the record of the assessment itself. The court quoted 
its own words in Power v. Bowdle, 3 N. D. 107, 54 N. W. 404, 21 
L. R. A. 328, 44 Am. St. Rep. 511, where it declared that "the laiw 
requires a definite record, and no other évidence of the assessment is 
compétent," said that: "To this it may be added that the rights of a 
purchaser at a tax sale are fixed at the time of his purchase, and his 
title dépends upon the validity of the proceedings had anterior to the 
purchase. Nor can his rights be enlarged by any évidence introduced 
to supply fatal omissions which constitute defects which are funda- 
mental and jurisdictional to the tax," and decided that the absence 
of the numbers of the township and range was fatal to the description. 
In the case of the Germantown Trust Company the défendant ex- 
pressly stipulated that the agreement that the civil and congressional 
townships were identical should take the place of, and obviate the 
production of, the records which proved that fact, and thereby limited 
his objection to his contention "that the assessment roll cannot be 
aided in determining the description of the land attempted to be de- 
scribed by oral or other testimony than the assessment roll itself, 
but must be determined from the face of the assessment roll itself." 
This stipulation left the fact of the identity of the townships conclu- 
sively established in that case, for there was no évidence to the con- 
trary, and no question of the character of the proof remained for con- 
sidération when the case reached this court. Forms and rules for the 
taking and introduction of évidence are prescribed by statutes and de- 
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cisions, which give to tlie opposing party the right to the production 
of the best évidence of a fact. but lie may waive thèse rules, permit 
the introduction of inferior évidence, or stipulate the existence of 
the fact, and when he does so that fact is deemed established by the 
best évidence by which it is provable. U. S. v. Homestake Min. Co., 
54 C. C. A. 303, 311, 117 Fed. 481, 489 ; Walton v. Railway Co., 6 
C. C. A. 223, 225, 56 Fed. 1006, 1008; National Loan & Investment 
Co. v. Rockland Co., 36 C. C. A. 370, 372, 94 Fed. 335, 337. The 
resuit is that the alleged distinction between the former cases and that 
in hand is not founded in fact. Every question of the competency 
of the -évidence in the Germantown Trust Company Case to prove 
the identity of the townships had been extracted before that case 
reached this court, and the only question presented for décision by 
the record was whether or not the description could be aided by any 
proof or agreement of the fact of the identity of the townships de hors 
the description itself, and whether or not the description was sufficient. 
This court answered both thèse questions in the négative. 

Attention is called to the fact that the stipulation in the case at bar 
recites not only that Osago township is government township 150, range 
60, but also that it was duly organized as a civil township under that 
name by the board of county commissioners of Nelson county in 1884 
from government township 150, range 60, while the proof and stipula- 
tion in the former cases are limited to the fact that the civil townships 
are the government townships, respectively. There is, however, but 
one way in which civil townships can be brought into being under the 
laws of North Dakota, and that is by their organization, in accord- 
ance with the statutes of that state, by the boards of county commis- 
sioners of the counties in which they are respectively situated. Hence 
an agreement or proof of the fact that a civil township is a govern- 
ment township without more is a stipulation or proof, as the case 
may be, of the fact that it was duly organized from the government 
township by the proper board of county commissioners. 

Finally, counsel contend that the décision that the absence of the 
numbers of the township and range from thé description in the Sheets 
Case was a fatal defect is not controlling, because the court also de- 
cided in that case that the description was defective for another reason. 
The position is untenable. Where a court places its ultimate adjudi- 
cation upon two or more propositions of law which it properly dis- 
cusses and décides, either one of which is suffïcient to sustain its con- 
clusion, each décision of each of the propositions is within the limits 
of the case, and is a conclusive and binding adjudication of the court. 
Union Pac. Ry. Co. v. Mason City & Ft. Dodge R. Co., 64 C. C. A. 
348, 354, 128 Fed. 230, 236. The Suprême Court of North Dakota 
held in the Sheets Case that the absence from a description in an as- 
sessment roll headed with the name of the civil township, which had 
been organized from the government township in which the land was 
situated, of the numbers of the government township and range was 
a fatal defect. 10 N. D. 105, 86 N. W. 117. It is true that it also 
held that paroi évidence that the plaintiff's land was located in the 
government township was incompétent. This, however, was not the 
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gist of its décision. The essence of it was that no évidence was effec- 
tive to cure the absence of thèse numbers from the description, and that 
the fact that the government township had been duly organized into 
the civil township whose name headed the list was immaterial. 

In Paine v. Germantown Trust Company, where the fact that the 
civil township of Dahlen, whose name headed the roll, had been or- 
ganized from the government township in which the land was situated 
had been admitted, and ail objections to the character of the proof of 
this fact had been eliminated by a written stipulation, this court so 
construed the décision in the Sheets Case, and held in déférence to 
it that the absence of the numbers of the government township and 
range was fatal to that description. In every essential feature pertinent 
to the sufficiency of the description in the case at bar its facts are 
identical with those in the Sheets Case and in the case of the German- 
town Trust Company, and the description in hand cannot be sus- 
tained without disregarding or overruling the décisions in those cases. 
The conclusion is that the décision in the Sheets Case is controlling in 
this case, that the description in the assessment roll was fatally de- 
fective, and that the decree below must be affirmed. 

HOOK, Circuit Judge (dissenting). I am constrained to express 
my dissent in this case, not alone because I think that the opinion of 
the Suprême Court of North Dakota in Sheets v. Paine, 10 N. D. 103, 
86 N. W. 117, has been misapprehended, but also for the reason that 
the rule of the foregoing opinion may seriously interfère with the tax- 
ing machinery of that state. In efïect, it is said that the original de- 
scriptive désignations of lands by section, township, and range as made 
at the survey thereof by the national government are sacred and unal- 
terable, and are not subject to a rechristening by the state authorities 
for purposes of taxation; that the tax rolls must describe the lands 
as the national government described them, although a change of de- 
scriptive désignation has been made by the lawfully constituted au- 
thorities, acting under the laws of the state, and recorded in the public 
records of the counties in which the lands are located. With equal 
reason it may be said that, if after a quarter section of land adjacent 
to a town has been platted into outlots, with a selected name for the 
subdivision specified upon the plat, the plat duly certified and ac- 
knowledged as required by law, and recorded in the office of the reg- 
ister of deeds of the county, should any particular numbered lot in the 
subdivision so created and made matter of public record get upon 
the assessment roll for taxation without désignation of the section, 
township, and range in which it is located, the tax imposed would be 
absolutely void because of a fatal defect in description. This would 
be so obviously at variance with well-established modes of procédure 
in assessment and taxation as to attract attention. But it is very prop- 
erly observed that the question is not what the opinion of this court 
vould be in the absence of controlling authority, but it is whether 
juch a description as that before us has been held to be fatally dé- 
tective by the Suprême Court of North Dakota. It is therefore im- 
portant (1) to examine the description before us and the proof of- 
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fered to sustain ït, and (2) to ascertain what was determined by 
that court in the case of Sheets v. Paine. In the case now before us 
Willson sued Paine to remove the cloud of certain tax claims upon 
his property, which he described in his bill of complaint as the South- 
west quarter of section 10, in township 150, of range 60 west, in Nel- 
son county, North Dakota. The assessment roll which was at the 
foundation of Paine's tax claim showed that the land was in Osago 
township, Nelson county, but it did not show in spécifie ternis that it 
was in township 150 of range 60 of the government survey There- 
upon Paine, to uphold his tax claim, offered a stipulation by counsel 
that prior to the tax proceedings in question Osago township had been 
duly organized as a civil township out of township 150 of range 60 
of the government survey by the board of county commissioners of 
Nelson county, and it is said that upon the authority of Sheets v. Paine 
the stipulation was incompétent. There was statutory authority for 
the action of the board in giving the township a new name. A North 
Dakota statute provided that, upon pétition of a majority of the légal 
voters of a township according to government survey to be organized 
as a civil township, the board of county commissioners should forth- 
with proceed to fix and détermine the boundaries of such new town- 
ship, to name the same, and to make a full report of ail its proceedings 
in relation thereto, and file the same with the county auditor. There- 
fore the action of the board created a légal identity between Osago 
township and township 150, range 60, of the government survey. It 
was an officiai rechristening of the township under the authority of 
law, and the évidence of it was upon the public records of the county. 
The proof tendered covered the acts and proceedings of the board. 
There was no attempt whatever to use oral évidence to supplément 
a defective assessment roll. Osago township and township 150 of 
range 60 were the same in law, and it was entirely proper for the tax- 
ing officers to adopt either description. The land owner who con- 
tested the validity of the tax could not destroy the effect of what 
was lawfully done and shown by the public records by describing 
the land in his bill of complaint according to the government survey. 

As to Sheets v. Paine, 10 N. D. 103, 86 N. W. 117. The closest 
scrutiny of the opinion in that case does not disclose that such a ques- 
tion as that before us was presented or decided. Not a word of dis- 
cussion of it can be found. The court there held that to make the 
figures 150 under the word "township" and 58 under the word "range" 
applicable to a description of a quarter section further down on the 
page, there should hâve been ditto marks opposite it and under the 
figures above; and then the court said: 

"To cure this glaring omission in the assessment, the défendant, against 
objection, introduced oral évidence tending to show that the lands opposite 
the name of Andrew Lewis were in fact located in congressional township 
numbered 150 of range 58. This évidence was vvholly incompétent to supply 
a radical defect in description in an assessment." 

Again, in considering the tax of another year, as to which there was 
a similar defect in the assessment roll, the court said; 



PAINE V. WILLSON. 495 

"This assessment was sought to be bolstered up by oral évidence to the 
effect that the lands in question were in fact situated in congressional town- 
ship numbered 150 of range 58. The évidence was incompétent for reasons 
already advanced in this opinion." 

The syllabus of that case, prepared by the court, as required by 
law, contains further indication, if any is needed, of what it intended 
to and did décide. The first paragraph, after reciting the condition 
of the assessment roll as I hâve described it so far as it related to the 
point now before us, thus proceeds: 

"Against objection, défendant offered oral évidence tending to show that 
the lands were in fact situated in township 150 of range 58. Held, that the 
description was fatally détective, and could not be cured by oral évidence. 
The assessment was totally void, and the defect in the description was one 
going to the ground work of the tax, and jurisdictional." 

Now what is the fair construction of that opinion? It is that oral 
évidence is not admissible to cure a détective description of a tract 
of land in a jurisdictional step in a tax proceeding. And while courts 
may differ in the application of it, the doctrine as so expressed is not 
new. It finds support everywhere. But to fit it to the case before us 
it needed and has received from my associâtes a radical extension and 
amplification, for there was no attempt hère to introduce oral évidence. 
The opinion in Sheets v. Paine does not disclose what the oral évi- 
dence was that was offered, but excerpts from the record in that case 
furnished by counsel show that Paine sought to prove by the testi- 
mony of a witness that township 150 of range 58 government survey 
was identical. with Field township, Nelson county. The Suprême 
Court of North Dakota held that this évidence was incompétent, and 
it is as clear as the language of an opinion can make it that stress was 
placed upon the fact that the évidence was oral, and that being oral 
it was inadmissible. That such is the point of the opinion of that 
court seems to me to be obvions from the most cursory reading. 

Attention is directed by my associâtes to the fact that there were 
no rulings of the trial court in Sheets v. Paine upon the objections 
to the oral évidence, and no exceptions of counsel; the inference to 
be drawn being that the case on appeal was considered in the same 
light as though the best évidence of which the case was susceptible 
had been received. This, I take it, is without significance for two 
reasons: (1) The Suprême Court of North Dakota in its opinion 
attached no importance to those omissions at the trial, and did not even 
direct attention to them. It assumed that the question whether oral 
évidence was admissible was properly presented, and it certainly is 
not our province to search the record before that court for facts and 
conditions not recited or referred to in its opinion. We should take 
that opinion as we find it. The inquiry hère is, what did the Suprême 
Court of North Dakota décide in Sheets v. Paine? It expressly said 
that the évidence was oral, that it was objected to, and that because 
it was oral it was inadmissible. And this présents the true meaning, 
scope, and purport of that case in its relation to the case now before 
us, which does not involve the admissibility of oral évidence. Thèse 
observations apply with equal force to the one question to which an 
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. A, 

objection was not noted at the trial of Sheets v. Paine. Other ques- 
tions of similar purport had been asked and properly objected to, on the 
ground that the matter was not a proper subject for oral testimony.. 
Even if counsel should hâve incumbered the record with the constant; 
répétition of the same objection to like questions, which is doubtful,- 
the Suprême Court of the state ignored the omission, and expressly 
recited that the évidence was objected to. 

2. The trial of Sheets v. Paine was to the court of first instance 
without a jury. The défendant was defeated, and he appealed to the 
Suprême Court. The North Dakota practice in cases tried without 
a jury is similar to that in equity in the fédéral courts, in that ail of 
the évidence, whether objected to or not, must be received. Either' 
party may hâve his objections to the évidence noted as it is offered,. 
but the trial court does not rule on them, and consequently no excep- 
tions are taken. On appeal to the Suprême Court the defeated party 
may demand and receive a trial anew of the entire case, in which 
event ail . incompétent and irrelevant évidence properly objected to 
at the trial is disregarded by the Suprême Court. Section 5630, Rev. 
Codes N. D. 1899. In the opinion in Sheets v. Paine it is specifica'.ly 
recited that Paine demanded a tria! anew of the entire case. In the 
prevailing opinion in the case at bar référence is made to Power v. 
Bowdle, 3 N. D. 107, 54 N. W. 404, 21 E. R. A. 328, 44 Am. St. 
Rep. 511, as having been followed in Sheets v. Paine. The question 
in that case was as to the admissibility of évidence (necessary paroi) 
to show the existence of a gênerai usage of Ianguage in designating 
lands by certain symbols, which the court had previously decided to 
be without intelligible signification. The court held that it took ju- 
dicial notice of the gênerai usage of Ianguage, and that since the sym- 
bols relied on to furnish a good description of lands upon an assess- 
ment roll were unintelligible, the évidence was not admissible. There 
is much in this that is in accord with the later case of Sheets v. Paine, 
but nothing that is pertinent to the case at bar. There is, however, 
an observation in Power v. Bowdle which indicates that even the rule 
excluding paroi évidence which that court announced was not deemed 
to be of unvarying application. It said: 

"It is also true that wbere premises hâve acquired a name or description 
by repute, though not technieally correct, the same will sufflce for purposes of 
taxation, and paroi évidence is compétent to show the name acquired by repute 
coïncides with the proper description of such land." 

As authority for this doctrine, which it approved, the North Da- 
kota court citéd Gilfillan v. Hobart, 34 Minn. 07, 24 N. W. 342, in 
which it was said: 

"We understand the défendants' position to be that the description of the 
lots as being in Bottineau's addition was sufficieut, if that was a désignation 
by which they were commonly known. This is in analogy, we take it, to the 
rule in accordance with which a person may, by réputation, acquire a name, 
which, although not the name originally given to hiin in baptism or otherwise, 
will be a good name for and against ni m in business transactions and in 
légal proceedings. No reason is perceived why this rule should not be appli- 
cable to the names of things as well as of persons, nor why the owner of 
property, upon whicli he bas failed to pay taxes, should not be bound to know 
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that by common repute hls property has acquired a well-known désignation, 
differing from its original or technically accurate désignation, nor why such 
reputed désignation should not be sufficient in tax proceedings. A description 
or désignation which ascertains the preinises, as a well-known and commonly 
repused one does, must be sufficient." 

As to the case of Paine v. Germantown Trust Company (C. C. A.) 
136 Fed. 527, décidée! by this court upon the authority of Sheets v. 
Paine, the opinion in that case discloses nothing indicating that the 
évidence offered to explain a defective description upon the assess- 
ment roll consisted of records of the county in which the land vvas 
located. On the contrary, Judge Philips, who spoke for the court, 
said in the opinion : 

"The appellant bere sought to show by paroi évidence that Dahlen township 
embraced the government surveyed township 154 of range 57. Of this the 
court said in the Sheets Case" 

— And then followed the quotation from the décision of the Suprême 
Court of North Dakota in Sheets v. Paine that oral évidence was in- 
admissible. 

Recourse is had to parts of the record in the Germantown Trust 
Company Case not shown in the opinion, for the purpose of indicating 
that the évidence there in question was really record évidence or its 
équivalent, although I think that the above quotation from the opinion 
demonstrates quite clearly that the court treated the évidence as oral, 
and therefore decided the case upon the authority of Sheets v. Paine. 
It is said that the parties to the Germantown Trust Company Case 
stipulated at the trial that : 

"The township of Dahlen, Nelson county, North Dakota, named in the head- 
ing of each of said assessment rolls, is, and was at the times said assessments 
were respectively made, the government township numbered 154 in range 57 
in said county." 

And that the stipulation was "made for the purpose of use as évi- 
dence of the facts herein stated upon the trial of this action, and to 
dispense with the necessity of introducing the records or certified 
copies of the records bearing upon said matter." 

An inspection of the stipulation from which the above parts were 
excerpted discloses this situation : It consists of 12 separately num- 
bered paragraphs relating to matters of évidence pertinent to the 
case. Most of them, but not ail of them, refer to public records con- 
cerning the levy and collection of taxes. The extract above quoted 
as to the identity of Dahlen township is embodied in the third para- 
graph. The eleventh paragraph is exclusively a récital that, aside 
from a tender in the bill of complaint, there had been no tender or 
offer to repay to the tax title holder the taxes paid by him. This 
paragraph does not and could not pertain to a matter of record. Its 
subject-matter rested in paroi. The twelfth and last paragraph of the 
stipulation contains the récital above quoted that the stipulation was 
made for the purpose of use as évidence of the facts therein stated, 
and to dispense with the necessity of introducing the records or 
certified copies of the records. Now, in the prevailing opinion in 
the case at bar this last paragraph is brought into immédiate juxta- 
146 F.— 32 
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position with the excerpt from the third. Almost any construction 
of a written instrument may resuit from a hitching together of widely 
separated clauses. It seems to me to be doubtful that the intention 
of the parties to a writing is correctly shown by taking a clause from 
the end, and bringing it forward to a connection with one near the 
beginning, when there are passed on the journey other matters which 
may show the sensé of the combination to be inexact. In none of the 
parts of this stipulation referring to officiai records is there the slight- 
est mention that they relate to or afford proof of the f act that the 
township of Dahlen was identical with the government township. 
Thèse things being true, I question whether it is a reasonable infer- 
ence that the stipulation in that case was one that the records of the 
county showed the identity between the civil township and the town- 
ship of the government survey. Again, the stipulation in that case 
is not like the one now before us. At the most, the former is merely 
a stipulation that a certain civil township was identical with the town- 
ship according to the government survey. This might mean that the 
identity was merely casual or accidentai. It is not a stipulation that 
the public officers, acting under the express authority of law, hâve 
duly and purposely made them identical. It is familiar doctrine that 
where the law requires certain facts of a jurisdictional character to be 
shown upon the records, and not to rest merely in paroi, a stipulation 
of counsel that the facts exist is not sufficient. But, however a ll this 
may be, the question always turns back to the proper construction 
of Sheets v. Paine, and that, it seems to me, is not doubtful. When 
lands adjacent to a city are platted into outlots, or lands within a 
city are platted into blocks and lots with streets and alleys, how do 
the descriptions of the various minor parcels get upon the assessment 
rolls for purpose of taxation? The taxing officers find them upon the 
public records when the plats are recorded, as required by law. May 
a court do less when a plaintifï chooses to describe the land claimed in 
his pétition by the numbers of the government survey, instead of by 
the new name appearing upon the records? 

When the Suprême Court of North Dakota décides that the de- 
scription by government survey of lands assessed and taxed cannot 
be changed by officiai acts of public officers, though authorized by 
state law, that the description of such property upon the assessment 
roll must be in every respect according to original numbers of town- 
ship and range, and that resort cannot be had to the public records 
of the county showing a change of désignation or description, such 
décision will of course be binding upon this court in a case arising 
in that state. But I take it that while that court may so décide, it 
has not yet done so. 
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MISSOURI, K. & T. RY. CO. v. KIDD. 

(Circuit Court of Appeals, Eighth Circuit. June 23, 1906.) 

No. 2,293. 

1. COUETS — RTJLES — DlSCBETION IN EîJFORCEMENT. 

Parties to an action cannot, without the consent of the court, stipulate 
for the abrogation of rules which are formulated for its own benefit and 
are désignée! to facilitate the proper discharge of its own duties ; when 
rules of such a character are disregarded, it is discretionary with the 
court whether it will enforce the prescribed penalty, and, in the absence 
of gross abuse of such discrétion, its order in the premises will be re- 
spected on appeal or writ of error. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, §§ 294, 
295 ; vol. 44, Cent. Dig. Stipulations, § 2.] 

2. Appeal, — Dismissal — Failtjbe to File Briefs. 

The dismissal of an appeal on the ground that the appellant did not 
file its brief until nearly three years after the tinie fixed therefor by 
the standing rule of the court and by its order made in the cause was 
within the discrétion of the court, and the case was not altered by the 
fact that the delay was authorized by a stipulation of the parties made 
without the court's consent nor because a brief was filed a short time 
before the dismissal. 

[Ed. Note.— For cases in point, see vol. 3, Cent. Dig. §§ 3129, 3104- 
3108; vol. 44, Cent. Dig. Stipulations, § 2.] 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 88 S. W. 308. 

From a judgment by Kidd against the railway company In a trial court 
the latter appealed to the United States Court of Appeals in the Indian Ter- 
ritory. The record on appeal was filed May 15, 1901. The rules of that 
court require the filing of briefs within short periods of time near to the 
day of submission and provide that in case of default the cause shall be dis- 
missed when it is reached upon the regular call of the docket. On October 
1, 1901, counsel stipulated that appellant's brief should be filed November 1, 
1901, that of appellee within 30 days thereafter, and the reply brief of ap- 
pellant within 15 days after the brief of appellee was filed. On October 5, 
1901, the cause was reached In the appellate court, and was submitted upon 
oral argument for the railway company. The court ordered that the briefs 
be filed within the times specified in the stipulation. Thereafter counsel 
agreed among themselyes for an indefinite postponement of the time for fil- 
ing briefs but the consent of the court thereto was never obtained. Nearly 
three years afterwards, September 29, 1904, the appellant railway company 
filed its brief, but on the 19th of the following month the appeal was dis- 
missed for failure to comply with the rules of the court (88 S. W. 308). In 
a brief opinion the court recited that no briefs had been filed by either 
party, evidently overlooking the belated brief of appellant. In a pétition 
for rehearing this fact was presented to the court, and it was also asserted 
that the agreement of counsel for the indefinite postponement of the time 
for filing briefs was with the concurrence of the judge to whom the cause 
had been assigned for opinion. This assent of the judge was implied from 
the fact that he indorsed an order upon the pétition for a rehearing which 
resulted in its filing with the clerk and its présentation to the full beneh. 
Notwithstanding this, the pétition for rehearing was denied by the court. To 
review the action of that court this writ of error was prosecuted. The rail- 
way company also seeks a review of alleged errors in the trial court in which 
the original judgment was obtained. 
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Clififord L. Jackson, for plaintif? in error. 
William T. Hutchings, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, deliverecl 
the opinion of the court. 

Parties to an action may by stipulation waive rights that are 
Personal to them, but they cannot vvithout the consent of the court 
stipulate for the abrogation of those rules that are formulated for 
its own benefit and are designed to facilitate the proper discharge 
of its own duties. When rules of the latter character are disregarded 
it is discretionary with the court whether it will enforce the pre- 
scribed penalty and in the absence of a gross abuse of such discrétion 
an order of the court in the premises will be respected on appeal or 
writ of error. 

The rule of the Court of Appeals in the Indian Territory re- 
quiring the filing of briefs within stated times is a reasonable one. 
It is designed to assist that court in its labors and to facilitate the dis- 
patch of its business; and so of the spécial order of that court 
relaxing the rule in this case in definite and specified particulars. 
Manifestly, if counsel without the consent of the court could dispense 
with compliance with such rules and orders the speedy and orderly 
dispatch of its labors might be seriously interfered with. The fact 
that courts generally observe the convenience and desires of counsel 
as expressed in their stipulations gives rise sometimes to the impres- 
sion that conf ormity with the rules of procédure is solely a matter 
for the détermination of the parties litigant; This may be so in some 
cases but certainly not in ail. There is a well-defined line of dis- 
tinction between those rules that are for the benefit of the court and 
to aid it in the discharge of its duties and those that are for the bene- 
fit of parties litigant. Reynolds v. Lawrence, 15 Cal. 360; Spangler 
v. San Francisco, 84 Cal. 12, 23 Pac. 1091, 18 Am. St. Rep. 158; 
Manns, etc., Co. v. Templeton, 149 Ind. 706, 44 N. E. 1108 ; Lehigh, 
etc., Co. v. Scallen, 61 Minn. 63, 67, 63 N. W. 245; Gittings v. 
Baker, 2 Ohio St. 21, 23 ; Hughes v. Kelly, 2 Va. Dec. 588, 30 S. E. 
387; Falkenberg v. Gorman, 71 Wis. 8, 36 N. W. 599; Moulder v. 
Kempff, 115 Ind. 459, 17 N. E. 906; Spencer v. McMaster, 3 Wyo. 
105, 3 Pac. 798. 

The railway Company did not file its brief until nearly three years 
had elapsed after the time fixed therefor by the sUnding rule and the 
order of the court. We cannot say, therefore, that in dismissing 
the appeal the court was not exercising a sound discrétion. That 
a brief was filed shortly before the dismissal cannot alter the case. 
It is claimed that the delay was with the assent of one of the 
judges of the court. Assuming this to be true, though it is based 
on implication, the necessary answer is that it was the court of 
several members that made the rule and the order and it was the 
court that enfôrced them as it was its province to do. Thèse con- 
clusions prevent the considération of the Questions relating to the 
tnerits of the case. 

The order of dismissal is affirmed. 
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PHŒNIX ASSUR. CO., Limited, of London, v. MARYLAND GOLD MIN- 
ING & DEVELOPMENT CO., Limited. 

(Circuit Court of Appeals, Ninth Circuit. June 18, 1906.) 

No. 1,244. 

1. Teial — Pleading — Verdict. 

Where a policy declared tliat in the event of loss tlie insurer should 
only be liable for three-fourths of the actual cash value of tbe property 
insured at the time of the loss, and in an action on the policy the com- 
plaint alleged that after the loss it was adjusted and flxed at the sum 
of $10,335.75, a verdict assessiug plaintiff's damages at $10,000, with 
intèrest, was erroneous, as not responsive to the issues. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, §§ 774-776.] 

2. Weit of Erboe — Disposition of Cause — Modification of Judgment. 

Where a judgment sought to be reviewed on writ of error had for its 
sole support a verdict which was not only beyond the issues, but in direct 
conflict with the complaint, the court could not remit the excess of the 
verdict, so as to reduce the judgment to the amount plaintiff was en- 
titled to recover and affîrm the saine. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 4498-4505.] 

In Error to the Circuit Court of the United States for the Central 
Division of the District of Idaho. 

George G. Pickett and Goodfellow & Fells, for plaintiff in error. 
N. M. Ruick, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The policy of insurance upon which this 
action is basecl and which is set out in the complaint of the de- 
fendant in error, who was the plaintiff in the court below, covered 
$4,000 on certain quartz mill buildings described in the policy, $3,000 
on its boiler and engine, and $3,000 on the fixed and movable ma- 
chinery contained in the buildings — $10,000 in ail. The policy con- 
tained, among others, this provision: 

"It is understood that in the event of loss or damage under this policy this 
company shall not be liable for more than three-fourths tbe actual cash 
value of the property hereby insured, as of the time immediately preceding 
such loss, and in the event of other insurance permitted thereon then liable 
for its proportion only of three-fourths of such value." 

The policy also provided that, in the event of loss or damage, 
the same should be ascertained or estimated by the insured and the 
insurance company, and in the event that they should differ then 
by appraisers to be appointed in a prescribed way, and further pro- 
vided that, the amount of loss or damage having been thus de- 
termined, the sum for which the insurance company is liable pur- 
suant to the policy shall be paid at a certain time after due notice, etc. 

The trial in the court below, which was with a jury, resulted in 
this verdict: 
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"We, the jury in the above-cntitled cause, find for the plaintiff and assess 
the damages at the sum of $10,000, interest from the lst of May, 1904, at 7 
per cent per annum." 

Based upon such verdict the court entered judgment in favor 
of the plaintiff and against the défendant insurance company for $10,- 
617.20, with légal interest thereon from the date of the judgment, and 
costs of suit. The case is brought hère by writ of error, the 
sufficiency of most of the assignments of error on which are ques- 
tioned by the défendant in error. Thèse we do not think it necessary 
to consider, for the reason that the unquestioned assignment that the 
verdict and judgment are contrary to law raises the point of the 
sufficiency of the complaint to sustain the judgment, even if any 
assignment in respect to that matter be necessary; but, as said by 
Chief Justice Marshall in Slacum v. Pomery, 6 Cranch, 221, 3 L,. 
Ed. 204: 

"It ls not too late to allège as error in this court a fault in the déclaration 
which ought to hâve prevented the rendition of a judgment of the court 
below." 

The complaint itself, after pleading the policy and the destruction 
of the insured property by fire, allèges that: 

"On and between the 26th day of August, A. D. 1903, and the 31st day of 
August, A. D. 1903, at the county of Blaine, state of Idaho, the plaintiff fur- 
nished the défendant with due and full proof of its said loss and interest, and 
otherwise performed ail of the conditions of said policy of insurance on its 
part ; and at said time and place, after a full and complète examination of 
ail matters and things in, about, and concerning said property, and its destruc- 
tion and value, it was stipulated and agreed in writing by and between the 
parties herein, to wit, Maryland Gold Mining & Development Company, Lim- 
ited, and the Phœnix Assurance Company, Limited, of London, that the loss 
and damage to the property descrlbed in said policy No. 5,912,347 was 
$10,335.75, and the same was fixed, adjusted, and agreed to by said parties 
at said time and place in writing." 

This stipulation so pleaded, and afterwards introduced in évidence 
according to the bill of exceptions, fixed the actual cash value of 
the property at the time of the loss, the aggregate insurance upon 
which was, according to the policy, $10,000 for three-fourths of which 
only was the insurer liable according to its express provision. The 
verdict and judgment were, therefore, in excess of what they could 
iegally be under the averments of the complaint itself; for they not 
only went beyond the issues in the case, but are in direct conflict 
with the express averments of the complaint itself. 

The suggestion on the part of the défendant in error that this 
court may remit the excess and affirm the judgment for three-fourths 
of the ascertained loss, cannot be sustained, for the reason that the 
judgment brought up for review has for its sole support the verdict 
of the jury, which verdict, as has been said, is not only beyond the 
issues, but is in direct conflict with the express averments of the 
plaintiff's complaint. It is apparent that the rule under which courts 
at times grant a new trial unless the plaintiff consents to a remission 
of a part of a verdict which is within the issues is not authority for 
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this court to change the verdict which is the sole Easîs 61 the judg- 
ment in question. 

It results that the judgment must be, and is, reversed, and the 
cause remanded to the court below for a new trial. 



PRICE et al. v. CONNUES. 

(Circuit Court of Appeals, Ninth Circuit June 18, 1906.)] \ 

No. 1,215. 

Release — Rescission — Teitoek of Considekatton. 

Where, in an action for injuries to plaintiff by a gunshot wound, dé- 
fendants put in issue ail the allégations of the complaint, pleaded a re- 
lease executed by plaintiff in considération of a payaient of $500, which 
plaintiff sought to avoid on the ground that it was executed while he 
was intoxicated and the Jury mlght hâve found that the whole of the 
damages suffered by plaintiff did not In fact amount to $500, plaintiff 
was required to hâve repaid or tendered the money received by him as a 
condition of his right to avoid the release. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Ira D. Orton, Albert Fink, W. H. Metson, J. C. Campbell, and F. C. 
Drew, for plaintiffs in error. 

L. H. Brëwer, F. L. Morgan, Ben Sheeks, Geo. D. Schofield, and 
Albert H. Elliot, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This case is brought hère by writ of errot 
to the United States District Court for the District of Alaska, L :cond 
Division. The action was for damages for personal injuries sustained 
as the resuit of a gunshot wound, and resulted in a verdict and judg- 
ment for the plaintiff. 

The défendants to the action, after putting in issue the allégations of 
the complaint, set up as an affirmative défense in their answer that 
the plaintiff, for and in considération of the sum of $500 paid to him 
by them, had released and discharged them from ail liability for the al- 
leged cause of action. The plaintiff replied to that affirmative défense, 
and in his reply alleged that if such release, discharge, and satisfaction 
was in existence, the instrument was obtained by the défendants col- 
lusively acting together for the purpose of cheating and defrauding the 
plaintiff out of his rights, and by then and there taking advantage of 
the plaintiff while he was intoxicated to such an extent as to be whollv 
unfit for the transaction of any business. On the trial the défendants 
introduced in évidence a written release executed and acknowledged by 
the plaintiff, to the effect stated in their answer. The plaintiff denied 
ail knowledge of the exécution of the release. In respect to the question 
whether or not the plaintiff was intoxicated at the time of the exécu- 
tion of the release, the évidence was conflicting, but he himself testified 
on the trial that Hoxsie, who represented the défendant in the negoti- 
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ations, approached him twice. "He sent for me," said the witness, "first 
on the 13th [of October]. The second time, when he ofïered me the 
$500, I went up and told Mr. Schofield [plaintiff's attorney]. I went 
right away, I guess. I think I went and seen him and told him the 
same day this proposition was made to me to settle for $500. I told 
him I had been ofïered $500 to settle the case, and from that time I 
don't believe I saw Mr. Schofield again until I went out." 
The court below instructed the jury, among other things: 

"That !f a person who has been Injured by the willful, wanton, or négligent 
act of another is fraudulently induced to sign a release for the damages sus- 
tained, such release will not operate as a bar to the prosecution for damages 
to recover for such injuries ; and, in this case, if you believe from the évi- 
dence that the written release offered in évidence by the défendants was 
signed by the plaintiff at a time when he was not in a condition to understand 
what he was doing, then such release would not be binding upon the plaintiff, 
and would constitute no défense against the cause of action set forth in the 
complaint. And lt would be immaterial whether such condition of mind was 
brought about by the plaintiff or by the connivance of others. I also further 
instruct you in this connection that if you believe from the évidence that 
plaintiff received the sum of $500 from one Charles Hoxsie, aeting as agent 
for défendants, or any of them, such fact would be immaterial if you further 
believe from the évidence that the release was fraudulently obtained, or was 
signed at a time when plaintiff did not realize what he was doing, and, under 
thèse circumstances, it would not be necessary that plaintiff should tender 
back said money, or repay the same to the défendants, but the jury should, 
in case they return a verdict for plaintiff, deduct such sum of $500 from the 
damage assessed, lf they believe from the évidence that such sum was paid to 
plaintiff." 

The giving of thèse instructions to the jury were excepted to at the 
time by the défendants, and are assigned for error hère, as also the re- 
fusai of the court to give the following instruction requested by the 
défendants : 

"A release executed, even though it be executed by one who is wholly In- 
compétent by reason of intoxication to legally exécute such release, is not 
thereby rendered void, but merely voidable. In such case, if the plaintiff 
desired to avoid said release, it was his duty to restore, or offer to restore, 
within a reasonable time, everything of value which he received as a considér- 
ation for such release, and in the event of such failure to do so, he will be 
bound by the release, even though the jury should believe he was so intoxi- 
cated at the time of signing it as to be incompétent of executing it." 

We are of the opinion that the court below erred in giving the in- 
structions complained of. The case was not one of that class where- 
in the court, having it within its power to fully protect the interest of 
the adverse party in case of rescission, might proceed to a hearing 
without requiring the repayment or tender of the money received in 
considération of the release, illustrations of which class of cases may be 
found in Thackrah v. Haas, 119 U. S. 499, 7 Sup. Ct. 311, 30 h. Ed. 
486, and Billings v. Smelting Company, 52 Fed. 250, 3 C. C. A. 69. 
In the présent case the jury might hâve found that the whole of the 
damage suffered by the plaintiff did not, in fact, amount to $500 — the 
amount the défendants paid the plaintiff in settlement. And since the 
défendants put in issue ail of the allégations of the complaint, it might, 
if the évidence justified it, hâve been found by the jury that the plaintiff 
was not entitled to recover at ail. Yet the court below ruled that it was 
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not necessary that the plaintiff should hâve repaid or tendered the 
money received by him, as a condition précèdent to avoiding the re- 
lease. That such is not the law upon such a state of facts was dis- 
tinctly held by this court in the case of Hill v. Northern Pacific Rail- 
way Company, 113 Fed. 914, 51 C. C. A. 544. 

The judgment is reversed, and cause remanded to the court below 
for a new trial. 



BOSTON & M. R. CO. v. STOCKWELL. 

(Circuit Court of Appeals, Second Circuit. May 22, 1906.) 

No. 243. 

1. Carriers — Injuries to Passengers — Contributory Négligence — Question 

for Jury. 

Intestate boarded défendant'» train at a small station, where there was 
neither station agent nor baggageman. Ile went into the baggage car 
with a hamper, according to custom, and, af'ter receiving a check, stepped 
on tbe platform, while the train was in motion, to go to the smoking or 
passenger car, when a gust of wind raised bis bat, and, as he relinquished 
bis hold on the door handle of the car, lie was thrown from the platform 
and killed. Held, that intestate was not guilty of contributory négligence 
as niatter of law. 

2. Same — Négligence — Evidence— Questions fob Jury. 

Défendant had provided platform gâtes for its cars which it was the 
duty of the brakeman to close when the train departed from stations. 
It was also the brakeman's duty when a train was behind time to protect 
the rear end. The brakeman was engaged in tins duty when the train left 
a small station at which there was neither station agent nor baggageman, 
after intestate had boarded the baggage car with his baggage, according 
to custom. After he obtained a check for his baggage, he started to leave 
the baggage car, as required, after the train had started, and while he 
was passing from one car to the other he was thrown from the plat- 
form and killed. Held, that whcther the gâtes provided were sufficient, 
and whether the carrier was guilty of négligence in failing to hâve them 
closed, were for the jury. 

In Error to the Circuit Court of the United States for the District of 
Vermont. 

See 131 Fed. 152. 

Writ of error to review a judgment of the United States Circuit 
Court for the District of Vermont, entered upon the verdict of a jury in 
favor of the plaintiff. The material facts are stated in the opinion. 

W. B. C. Stickney, for plaintiff in error. 
Clarke C. Fitts, for défendant in error. 

Before WAELACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The assignments of error challenge 
the action of the trial court in submitting the case to the jury, on the 
ground that the évidence failed to show négligence on the part of de- 
fendant, but showed that plaintiff's testator was guilty of contributory 
négligence, and are further directed against certain portions of the 
charge of the court. 
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On the morning of Tune 29, 1903, plaintiff's husband boarded défend- 
ant' s train as a passenger at Northville, a small station where the de- 
fendant regularly stopped its train to take on passengers and their 
baggage, and where there was neither a station agent nor baggageman. 
He went into the baggage car with a hamper, and, after receiving a 
check, stepped on the platform, in order to go to the smoking or pas- 
senger car, when a gust of wind raised his hat, and, as he relinquished 
his hold of the rail or door handle of the car to grasp for his hat, he 
was thrown from the platform and killed. There was considérable évi- 
dence tending to show contributory négligence on his part, but this was 
ail submitted to the jury in an admirable charge, reviewing ail the 
material facts, by which the jury were instructed that Mr. Stockwell 
was bound to look out for himself, as a prudent man should do under 
such circumstances, and that if the accident was the resuit of any fault 
or négligence on his part the plaintiff could not recover. 

We are satisfied, upon an examination of the évidence, that the ques- 
tion of contributory négligence was one upon which reasonable men 
might fairly differ in opinion, and that under the settled rule this ques- 
tion was properly left to the jury. Grand Trunk Railway Co. v. Ives, 
144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485. 

The serious question in the case is as to whether there was any évi- 
dence tending to show neglect by the défendant of any légal duty to 
plaintiff's testator. The complaint alleged that it was the duty of de- 
fendant to provide suitable gâtes in place to prevent passengers w'no 
were passing over the platforms of the cars while in motion from fall- 
ing off from said platforms, and that défendant failed in its duty in 
this regard. The facts in regard to the gâtes are as follows : 

"It was the usual duty of the brakeman to open and close the gâtes, here- 
inafter referred to, as the train arrived and departed from the stations, and 
the usual place of the brakeman was at or near the smoking or passenger car 
as the train stopped at stations ; but the rules of the company required that 
when the train was running behind time and auother train following close 
that the brakeman should take his position at the rear end of the train with 
the flag, so that in case the train was stopped for any cause he could run back 
and flag any approaching train, and the brakeman on this train on the day in 
question did so take his position on the rear end of said train No. 45 at New- 
bury, as required by the rule, and as was made necessary by the fact that 
the said express train was running close to train 45 after Newbury was 
passed, and the brakeman, for said reason, was at the rear end of the said 
train when the said stop was made at Northville station. The baggage car 
(which Mr. Stockwell went into upon boarding the train) and passenger and 
smoker were equipped with gâtes upon both sides of the platform, strongly 
built of iron, and standing about the same height as the hand rails on the out- 
side of the cars. Upon the doors of the cars inside was a warning to passen- 
gers not to ride on the platform. Thèse gâtes were not shut at the time of the 
accident, for the reason that the brakeman was at the rear. It did not ap- 
pear that Mr Stockwell had any knowledge of, or any reason to know of, the 
cause of the train's delay, or of the fact that the brakeman was out of his 
usual place, at the rear end of the train, nor that the gâtes would not be shut 
as the train left the station, as was the usual custom. There was no notice 
at the station as to how passengers taking the train there could get their bag- 
gage ctiecked. The conductor, as the train stopped at Northville, took his 
usual position at the passenger coach to help passengers on and off the car. 
There was no employé of the défendant at the smoking car or baggage car, 
except the baggagemaster inside the baggage car." 
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It was claimed that thèse gâtes were not of a sufficient height to pre- 
vent a person from falling off the platform, and that they were not 
put there for any such purpose, but only to prevent passengers from 
alighting from cars upon the wrong side at stations, and "that passeng- 
ers were not expected to pass through the trains when in motion." 
Whether a jury would be justified in a finding of négligence predicated 
upon the mère fact, unaccompanied by other circumstances, that gâtes 
such as those hère in question were not closed while the train was in 
motion is a question which is not before us, and upon which we express 
no opinion. But hère the évidence showed that défendant failed to 
provide any facilities for checking baggage at Northville, and failed 
to establish any rule, or give notice or furnish information to pas- 
sengers, as to how baggage received there should be checked, and that, 
while passengers were forbidden to ride in the baggage car, it was 
frequently a custom, acquiesced in by the défendant, for passengers 
taking the train at Northville to go into the baggage car, get their bag- 
gage checked, and then go back into the passenger car. By virtue of 
this practice the passenger was permitted to enter the baggage car in 
order to check his baggage, but by rule he was expressly forbidden to 
remain therein. We think, therefore, that the défendant must be as- 
sumed to hâve expected that passengers would pass from the baggage 
car to the passenger car while the train was in motion, and that it was 
its duty to provide ail necessary and proper means for the protection of 
passengers at such time. On this occasion défendant failed to provide 
in the usual way for the closing of the gâtes, because the brakeman 
charged with that duty was otherwise engaged at the rear of the train, 
and no one was supplied to take his place. The customary practice, 
sanctioned by the défendant, constituted an invitation to passengers to 
pass over the platform leading to the baggage car when the train was in 
motion, and therefore the questions as to the sufficiency of said gâtes 
and as to the négligence of défendant in failing to hâve them closed 
were proper ones to be submitted to the jury. The language of the 
charge on this branch of the case was clear, accurate, and eminently 
fair. We are satisfied that there was no error in the submission of this 
question to the jury, and that the charge of the court fully and fairly 
covered the issues raised in the case, and that there was no error 
therein. 

The assignment of error as to submission to the jury of the 
question of reasonable advice from the baggageman is not raised by 
any exception. 

The judgment is affirmed. 
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FAIRFIELD et al. v. UXITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 15, 1906.) 

No. 2,362. 

1. CONTEMPT — IlEVIEW — QUESTIONS TjNDECIDED BELOW NOT OPEN TO DETER- 

MINATION IN Appellate Coubt. 

In proceedings for contempt, the fédéral appellate courts are courts 
for the correction of the errors of the court below only. Questions not 
presented or decided in the court below are not open to considération or 
décision in the appellate courts. 

[Ed. Note For cases in point* see vol. 10, Cent. Dig. Contempt, §232.] 

2. Witnesses — Disobedience of Subpcena — Insuffictenoy oe Pleadings 

and immateriality of evidence no justification. 

Neither the immateriality of the évidence to be elicited nor the Insuf- 
ficiency of the pleadings will justify a witness in disobeying a subpcena to 
testify in a suit in equity in a fédéral court. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, § 37.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

R. S. Hall (Howard Mansfield and J. M. Woolworth, on the brief), 
for plaintiffs in error. 

C. C. Wright (John L,. Webster and John P. Breen, on the brief), 
for défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This writ of error challenges a judg- 
ment for contempt of court by which a fine was imposed upon each 
of the plaintiffs in error for his refusai to appear and testify in obé- 
dience to a subpœna which commanded him to appear before the ex- 
aminer with certain books and to give testimony in a suit in equity 
which was pending and at issue in the court below. Thèse witnesses 
were not adjudged guilty of contempt nor fined for their failure to 
produce the books, but solely because they declined to appear and 
testify, so that it is not material to the décision in this proceeding 
whether or not the command to produce the books was rightfully in- 
serted in the subpcena. 

Upon a writ of error to review a judgment of contempt this is a 
court for the correction of the errors of the court below. The cir- 
cuit court committed no error in overruling the objection to the judg- 
ment that the fées of the witnesses were not paid to them, because 
that objection was not présentée! to the Circuit Court and it made no 
ruling whatever upon it. The objection does not appear in the record, 
nor in the assignment of errors. It is présentée! for the first time 
in the brief for plaintiffs in error, and it is not open for considéra- 
tion hère. 

The only other reasons suggested why thèse witnesses should not 
hâve testified are that the évidence sought from them was immaterial, 
and that the court below, in an opinion upon an application for an in- 



THE MINNETONKA. 509 

junctîon which was delivered before the answer was filed and before 
issues were joined in the suit, expressed the view that the bill failed 
to state facts sufficient to entitle the complainant to relief in equity. 
But it is no justification for the failure of a witness to obey the com- 
mand of the court to testify in a pending suit in equity that the com- 
plainant has stated no cause of action, that the défendant has pleaded 
no sufficient défense, or that the testimonv sought is immaterial. Nel- 
son v. U. S., 201 U. S. 92, 26 Sup. Ct. 358, 365, 50 L. Ed. 673 ; Do- 
wagiac Mfg. Co. v. Lochren (C. C. A.; Jan. 31, 1906) 143 Fed. 211. 
The duty of a witness to obey the subpœna is not conditioned by his 
own, or by his counsel's, opinion of the materiality of his testimony 
or of the issues of law or of fact which the suit in which he is called 
involves. His personal privilège and a gross abuse of the process of 
the court are the only sufficient excuses for his failure to obey. 
Neither of thèse existed in this case. The court below had jurisdic- 
tion of the subject-matter and of the parties in the suit in which this 
subpœna was issued. It is true that the judge had expressed an 
opinion that there was no equity in the bill, but neither party had acted 
upon this expression. The complainant still pursued its suit, the de- 
fendant filed no demurrer to the bill, but answered it, and the issues 
were duly joined. 

The subpœna was the order of the court to thèse witnesses, attested 
by its seal, to appear and testify in the suit. There was no justification 
for their disobedience, and the judgment below is affirmed. 



THE MINNETONKA. 

{Circuit Court of Appeals, Second Circuit May 22, 1906.) 

No. 215. 

1. Shipping — Theft of Jewelky feom Passenoeb by Employé oï Ship. 

Evidence lield to sustain a flnding that jewelry belonging to libelant was 
stolen from her stateroom while she was a passenger on a transatlantic 
steamship by an employé of the ship. 

2. Same— Limitation of Liability— Validity of Conditions ïn Ticket. 

Conditions printed inconspicuously upon a steamship ticket, providing 
that the shipowner shall not be liable for any loss of the passenger's bag- 
gage through theft, or any act, neglect, or default of the shipovvner's serv- 
ants or others, which were not known to the passenger nor called to his 
attention are invalld, and constitute no défense to an action by the pas- 
senger to recover for the loss of jewelry stolen by one of the ship's 
employés. 

8. Same— Statutory Exemption from Liability. 

Rev. St. § 42S1 [U. S. Comp. St. 1001, p. 2942], providing that, if any ship- 
per of jewelry, etc., contained in any parcel or package or trunk shall take 
the same as freight or baggage on any vessel without giving written notice 
of its character and value, and baving the same entered on the biU of lading, 
the shipowner shall not be liable as carrier, is intended to apply where 
such goods are received from a shipper by a carrier for transportation 
In the usual course of business, and does not relieve a shipowner from 
liability for jewelry worn and carried on board by a woman passenger 
with the intention of placing it in the custody of the purser, as permitted 
by the rules of the ship, but which was stolen by an employé of the sliip 
before she had the opportunity to do so. 
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4. Same— General Ltability for Torts of Employé. 

A shipowner is liable to a passenger for the value of jewelry stolen 
during the voyage by a steward employed to perform duties which the 
carrier owed to the passenger under the contract of carriage. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 554.] 

5. Same— Contributory Négligence. 

Where a steamship passenger had not retired for the night, and a light 
was burning in her stateroom, she was not chargeable with contributory 
négligence for a theft therefrorn beeause of leaving the door partially open 
for ventilation, and fastened only by a hook provided by the vessel for the 
purpose. 

6. Same— Notice or Claim. 

Where a steamship was docked on completion of her voyage at 2 p. m., 
a notice of loss of effects by theft, mailed by a passenger at the same 
place at 5 :30 p. m. on the second day thereafiter, was a substantial com- 
pliance with a condition of the ticket requiring notice of claim to be given 
within 48 hours, especially where the facts of the loss were fully known 
to the oflicers of the vessel before the terinination of the voyage. 

7. Admiralty — Amendment or Libel— Understatement of Amotjnt of Dam- 

ages. 

In a libel by a passenger against the ship to recover the value of jewelry 
- stolen by an employé on the voyage, the value of the jewelry was stated 
at $5,000, and the ship was bonded for that sum. Such statement was 
hased on the cost of the articles several years before. Upon a référence 
the value of the jewelry was fully gone into, and the commissioner found 
upon the undisputed testimnny of an expert who was faniiliar with the 
jewels that their présent value was in excess of $7,000. Htld, that the 
court had power to permit an amendment of the libel to conform to the 
proof, and to render a decree in personam against the elaimant for the 
excess. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, § 533.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree in favor of Frances M. Earnes, libelant, and against 
the Minnetonka, for damages sustained by lier by reason of the loss of her 
jewelry, which was, as she allèges, stolen from her while a passenger on the 
steamship by one or more of the stewards in the employ of the elaimant, the 
Atlantic Transport Company. The decree was against the Minnetonka in rem 
in the sum of $5,000 damages and $'237.90 costs, and against elaimant in per- 
sonam for the sum of $2,139.70. In the libel the value of the jewelry was 
stated as exceeding $5,000. In reply to a question asking the libelant to give 
the value of the articles, the libelant gave their value in détail ; the aggregate 
being $5,151.50. The stipulation for value and bond in the sum of $5,000 was 
given, without objection by the libelant. On the référence the libelant pro- 
duced an expert jeweler who placed the value at $2,139.70 in excess of the 
amount of the bonds and stipulations for value and costs, and the court 
awarded judgment for the excess against the elaimant. 

The opinion of the District Court will be found in 132 Fed. 52. 

Before WAIXACE, LACOMBE, and COXE, Circuit Judges. 

J. Parker Kirlin, for appellant. 
Louis H. Porter, for appellee. 

COXE, Circuit Judge. The salient facts are stated in the opinion 
of the district judge ; thèse need not be repeated. 

The question whether the jewelry was stolen by an employé of the 
ship alone or with the connivance of another employé was one of fact, 
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and as the trial judge had the advantage of seeing the witnesses, this 
fînding should not be disturbed unless clearly against the weight of 
testimony. The judge says expressly that he was favorably impressed 
with the demeanor of the libelant and her nièce, and on the contrary 
the stewards, to whom suspicion pointed, did not make a favorable im- 
pression upon the stand. The opportunity of seeing and hearing the 
witnesses, especially in a case of this character, involving as it does a 
charge of larceny, gives to the trial court an advantage which can hard- 
Iy be overestimated. The judge found that the libelant was robbed 
"as she contends, and probably by one of the stewards. Apparently, 
no one but Betts knew of the libelant's possession of the valuables, and 
there seems to be no way of accounting for their disappearance except 
by supposing that he carried them ofï, perhaps with the connivance of 
Phillips." 

The reasons which induce us to believe that this fînding is correct 
may be briefly stated as follows: First. That the libelant owned the 
jewels in question and that they were stolen from her stateroom shortly 
after 2 o'clock a. m. on the first night she was aboard the Minnetonka 
is too well established to admit of doubt. Second. Betts was the stew- 
ard assigned to her stateroom; he had knowledge of the jewels, having 
seen them deposited in the rack above her berth ; he also knew that she 
was making efforts to deposit the jewels with the purser for safekeep- 
ing and had agréed to inform her when the purser was in his room and 
ready to receive them. There was then a concurrence of knowledge 
and opportunity. The testimony makes it clear that the situation in ail 
îts aspects was known to Betts and to no one else on the steamer. He 
alone knew that the moment the libelant was put in communication 
with the purser the chance to take the jewels would be lost. Third. 
No suspicion attached to any of the passengers. Indeed, if it were 
shown that the existence of the jewels was known to a passenger the 
circumstances were such that a theft by him without the knowledge of 
the employés of the steamer was practically impossible. Fourth. The 
bag of jewels was taken by some one wearing the uniform of a stew- 
ard, with brass buttons on the coat or waistcoat ; he knew exactly what 
he wanted ; he spent no time in searching for valuables among the arti- 
cles in the room, but reached over the libelant, seized the bag and in a 
moment was out of the room. Fifth. It is quite possible that Betts 
had a confederate in the steward Phillips. The account of what oc- 
curred after of the transaction given by Phillips is so hopelessly at 
variance with the testimony of the other witnesses, including the cap- 
tain and purser, as to raise a strong presumption that if not an actual 
participant he knew of the robbery and was endeavoring to protect the 
robber by delaying an investigation until sufficient time had elapsed to 
enable him to conceal the jewelry. Sixth. It is, of course, immaterial 
whether the robbery was the work of Betts or Phillips or both. It is 
enough that the jewels were taken by an employé of the ship. 

The libelant insisted at ail times that she was robbed by a steward. 
On this point she has been consistent throughout. The district judge 
lias so found and we think his conclusion is fully sustained by the 
proofs. 
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The conditions on the back of the oontract ticket, so far as they re- 
late to the matters in controversy, are quoted in the opinion below. 
They were printed in agate type, in double columns, and so compactly 
as to be almost illegible to one whose sight was at ail imperfect. The 
claimant's agent of whom the libelant purchased the ticket did not call 
lier attention to the indorsements or ask her to read them, and she did 
not, in fact, read them. Assuming that thèse conditions are applicable 
to personal jewelry taken on board by the owner, with the intention 
of depositing it with the purser for safekeeping, we are, nevertheless, 
of the opinion that they do not constitute a défense to the présent ac- 
tion, for the reason that they were not known to the libelant. This 
proposition is amply sustained by the Suprême Court in The Majestic, 
166 U. S. 375, 17 Sup. Ct. 597, 41 L- Ed. 1039, and in The Kensington, 
183 U. S. 263, 22 Sup. Ct. 102, 46 L. Ed. 190. See, also, La Bour- 
gogne (decided by this court February 22, 1906) 144 Fed. 781. 

We concur with the District Court in thinking that section 4281 of 
the United States Revised Statutes [U. S. Comp. St. 1901, p. 2942] is 
inapplicable to the présent controversy. So far as it relates to the 
facts in hand, this statute provides that if any shipper of jewelry, 
money, diamonds or other precious stones "contained in any parcel or 
package or trunk, shall lade the same as freight or baggage, on any ves- 
sel, without at the time of such lading giving to the master, clerk, agent 
or owner of such vessel receiving the same, a written notice of the true 
character and value thereof, and having the same entered on the bill 
of lading therefor, the master and owner of such vessel shall not be 
liable as carriers thereof in any form or manner; nor shall any such 
master or owner be liable for any such goods beyond the value and 
according to the character thereof, so notifiée! and entered." It will 
be noticed that in order to bring the exemption of this statute into 
opération the following conditions must exist: First. The libelant 
must hâve been a shipper. Second. The jewelry, etc., must hâve been 
contained in a parcel, package or trunk. Third. The parcel, package 
or trunk must hâve been laded as freight or baggage on the vessel. 
Fourth. An agent of the vessel must hâve received the same. Fifth. 
the libelant must hâve failed at the time of lading to give a written 
notice to the agent of the character and value of the jewelry and must 
hâve neglected to hâve the character and value entered on the bill of 
lading. 

If, then, the libelant, as shipper, had loaded the jewelry as freight 
or baggage and had failed to give the required notice, the master and 
owner of the Minnetonka would not be liable as carriers, but their 
liability in other respects would hâve remained unchanged. The 
Court of Appeals of New York construed this statute in Wheeler v. 
O. S. N. Co., 125 N. Y. 155, 26 N._ E. 248, 21 Am. St. Rep. 729, and 
this court, concurring in that décision, held in La Bourgogne, supra, 
that the statute was intended to remove the liability of the master and 
owner as carriers, leaving other and lesser liabilities unaffected. 

The relation of shipper and carrier did not exist between the libelant 
and the claimant so far as the jewelry was concernée!. It was not con- 
tained in a parcel, package or trunk, nor did she lade or intend to lade 
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it as freight or baggage. Most of it she wore on her person when she 
came aboard, expecting to deposit it with the purser for safekeeping, 
as she was invited, or, at least, permitted, to do by the vessel's rules 
posted in her stateroom. Indeed, had she been able to find the purser, 
she might, by paying an extra rate, hâve secured complète indemnity. 
It seems to us quite plain that the object of this statute was to prevent 
fraudulent and exaggerated claims, by prohibiting a recovery from a 
carrier of goods for the exceedingly valuabie articles mentioned, unless 
at the time of loading written notice of the value be given and entered 
on the bill of lading. The reasons for such a limitation of liability are 
obvions, but it is difficult to perceive liow they apply to the case of a 
passenger whose jewelry has been stolen from her stateroom by one 
of the ship's crew before she had had an opportunity to deposit it with 
the proper officer for safekeeping. In otlier vvords, we think the stat- 
ute was intended to apply to cases where goods, wares and merchandise 
are received from a shipper by a carrier for transportation in the usual 
course of business and that it was not intended to limit the liability of 
a carrier of passengers under such conditions as are shown by the 
proof. 

The liability of the vessel for the willful torts of its own servants 
committed upon a passenger during the vovage is well established. In 
Steamboat Co. v. Brockett, 121 U. S. G37,"645, 7 Sup. Ct. 1039, 1041, 
30 L. Ed. 1049, the Suprême Court says : 

"The plaintiff was entitled, in virtue of the contract for safe transportation, 
to protection against the miseonduct or négligence of the carrier's servants. 
Their miseonduct or négligence whilst transacting the company's business, and 
when acting within the gênerai seope of their employaient, is, of necessity, to 
be imputée! to the corporation, winch constituted them agents for the perform- 
ance of its contract with the passenger." 

The archaic doctrine that the moment a servant of a carrier commits 
a wanton assault upon a passenger he acts outside of the scope of his 
authority and thus releases his employer from liability was long ago 
renounced by the great prépondérance of authority. Pushed to its 
logical conclusion it led to such déplorable results as are tvpified by 
the case of Isaacs v. The Third Ave. R. R., 47 N. Y. 122, 7 Am. Rep. 
418, where a passenger who was hurled from the platform of a moving 
car by the conductor was denied the right to recover for a broken leg 
and other injuries because the conductor was not in the performance 
of any duty required by the railroad company at the time. But the 
doctrine of the Isaacs Case was repudiated by the court nearly a quarter 
of a century ago in Stcwart v. Brooklyn R. R., 90 N. Y. 588, 43 Am. 
Rep. 185, where the court says : 

"By the défendant'* contract with the plnintiff'. it hnd vindertakon to carry 
hini safely and to treat him respeetfully ; and while a comnion carrier does not 
undertake to insure against injury from every possible danger, he does uuder- 
take to protect the passenger against any injury arising from the négligence or 
willful miseonduct of its servants while engaged in peil'orming a duty which 
the carrier owes to the passenger." 

To demonstrate the absurdity of the contrary rule the court uses the 
following illustration : 
140 F.— 33 
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"If the porter of a sleeping car, employed to guard the car while the pas- 
sengers sleep, should himself fall asleep or, abandoning his post, allow a pick- 
pocket to enter and rob the passengers, the company would be liable, but if 
the guardian should himself turn pickpocket, and rifle the pockets of the 
passengers, the Company would not be responsible for his acts. The carrier 
sélects his own servants and agents, and, vve think, he must be held to warrant 
that they are trustwortliy as well as skillful and compétent." 

See, also, Pendleton v. Kinsley, 3 Cliff. 416, Fed. Cas. No. 10,922 ; 
Adams v. Steamboat Co., loi N. Y. 163, 45 N. E. 369, 34 L. R. A. 682, 
56 Am. St. Rep. 616 ; Penn. R. R. v. Vandiver, 42 Pa. 365, 82 Am. Dec. 
520; Am. & Eng. Enc. of Law (2d Ed.) vol. 5, pp. 542-5; 6 Cyc. pp. 
598-601. 

The libelant was not négligent in leaving her stateroom door on the 
hook, which was used by her precisely as it was intended to be used. 
To hold that a passenger is guilty of négligence in using an appliance 
furnished by the carrier, to accomplish the purpose for which it was 
furnished, involves the implication that the carrier was négligent in 
furnishing it. There was nothing unusual in the use of the hook. It 
was a disagreeable night, rainy and foggy, when the portholes would 
naturally be closed. The libelant had not retired for the night ; her light 
was burning and there was nothing to induce her to suspect that there 
was a thief among those whose duty it was to guard her and her prop- 
erty. 

We think the notice of claim given the transport company or its 
agents was a substantial and sufficient compliance with the provisions 
of the ticket. 

It remains to consider whether the District Court was justified in 
allowing a recovery for the value of the lost property over and above the 
$5,000 for which the vessel was bonded. There can be no doubt that 
at the commencement of the action the libelant had fully committed 
herself to $5,000 as the value of her jewelry. This was the sum stated 
in the written notice of claim signed by her proctor ; it was again stated 
in her libel, in her answer to one of the claimant's interrogatories and in 
the stipulation and bond. If the claimant had been misled to its in- 
jury by reason of this mistake, we should be inclined to hold the libelant 
strictly to the sum thus demanded, but the claimant has not been mis- 
led in the slightest degree ; the cause has proceeded precisely as it would 
hâve proceeded had the value been stated at $7,500 instead of $5,000. 
The mistake was a natural one. The libelant, at the outset, unmindful 
of the appréciation in value of diamonds and emeralds, gave the value 
of the cost price 12 or 15 years previous, and not at their actual worth 
at the time of the theft. If after the decison the claimant had offered to 
stipulate the damages at $5,000, a much more difficult question would 
be presented, but this was not done, and a référence was ordered. 

The libelant called a jeweler of high character and long expérience 
vvho was an expert in precious stones and thoroughly familiar with the 
lost jewelry, having frequently seen and handled the more valuable 
pièces. He stated the value of ail the lost articles, giving a minimum 
and a maximum sum. For instance, he stated the value of the most 
elaborate pièce — the diamond crescent — to be between $3,000 and $3,- 
500. No testimony was offered by the claimant to dispute this proof, 
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although the case was remanded for that purpose, and the commissioner 
made a conservative report, accepting the minimum valve given and 
assessing the libelant's damage, in round numbers, at $7,000. That the 
amount of the loss was at least $7,000 is not disputed and cannot be dis- 
putée! upon this proof. 

In dealing witli the question the district judge says: 

"No merit appears in the claimant's exceptions. Every opportunity has been 
giYen it to cou test the question of value. None has been availed of, and the 
exceptions must be overruled. The libelant moves to aniend her libel by ebang- 
ing the allégation of damage so that the same shall read more than $7,500, 
instead of more than $5,000. This motion is granted." 

The question, then, is, shall the libelant be precluded from recovering 
the full amount of her damages because, through inadvertence, she 
stated them in her pleading at $2,000 less than they actually are? Were 
this an ordinary action at common law or in equity, to state the question 
would be to answer it. Amendments conforming the pleadings to the 
proof are constantly being permitted under similar conditions. No 
case has been cited and we hâve been unable to fmd one preventing the 
court, sitting in admiralty, from exercising a sound discrétion in allow- 
ing amendments where the object is merely to correct an estimate 
as to value, involving the introduction of no new facts or change in 
the cause of action. The Atlantic Transport Company appeared in the 
action as claimant, and it was within the power of the court to direct 
a decree against it for the balance of the libelant's loss. A court of 
admiralty has powers akin to those of a court of equity, and should not 
be hampered in its efforts to reach a substantial justice by the inexor- 
able rules invoked by the claimant. As it was said by the Suprême 
Court: 

"It is objected that the libel does not speeifically charge this antécédent nég- 
ligence as a fault. This is true, and the libel is détective on that account, but 
in admiralty an omission to state some facts which prove to be material, 
but which cannot hâve occasioned any surprise to the opposite party, will not 
be allowed to work any injury to the libelant if the court can see there was no 
design on his part in omitting to state them. There is no doctrine of mère 
tecbnical variance in the admiralty, and, subject to the rule above stated, it 
is the duty of the court to extract the real case from the whole record and 
décide accordingly." The Syracuse, 79 U. S. 107, 20 L. Ed. 382. 

The decree of the District Court is affirmed, with interest and costs. 

The libelant has made a motion to rearrest the ship and for a new 
bond in the sum of $15,000, but, in view of our décision upon the ap- 
peal, we deem it unnecessary to décide this motion. 
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WEINBERGER et al. v. COMPAGNIE GENERALE TRANSATLANTIQUE. 
(District Court, S. D. New York. June 12, 1900.) 

1. Shippinq — Damage to Passenger's Baggage — Evidence of Négligence. 

Proof tlifit a passengers baggage was delivered to a vossel in good 
condition, and was damaged by seawater at tlie end of the voyage, is 
sufflcient to establish the négligence of the carrier. 

2. Same— Limitation or Liability— Condition in Ticket. 

A provision printed in a steainship ticket for the carnage of six pas- 
sengers, limiting the liability of the carrier for loss or damage to baggage 
to S10O, not read by nor called to the attention of the passengers, is un- 
reasonable and void. 

In Admiralty. Suit by passengers for damage to baggage. 

Black & Kneeland, for libellants. 
Edward K. Jones, for respondent. 

ADAMS, District Judge. The libellants, Mr. and Mrs. Julius Wein- 
berger, bring this action to recover the damage caused to their and their 
children's baggage, while passengers on the respondent's steamship La 
Savoie, during a voyage from Havre, France, to New York, in Decem- 
ber, 1905. The passage ticket was issned at the respondent's Paris 
office to the Weinberger family the evening before sailing. It appears 
that in addition to Mr. and Mrs. Weinberger, there were in the party 
covered by the ticket, two children and two maids, six persons in ail. 
They had twenty pièces of baggage, of which a large portion were 
trunks, including one large wardrobe trunk and ten ordinary trunks, 
the remainder being steamer trunks and hat boxes. Seven of thèse 
trunks were stowed in the baggage compartment in the intermediary 
of the steamer between decks. They were ail shown to hâve been in 
good order when delivered to the railroad in Paris and to the steamer at 
Havre. Upon arrivai in New York while the trunks were on the re- 
spondent's pier, awaiting examination by the Customs officiais, it was 
discovered that three of the trunks from the intermediary were wet 
and that the contents of two of them were damaged by what was sub- 
sequently proved to be sait water. The attention of the agents of the 
respondent was called to the condition of the contents of the two trunks. 
They duly examined the trunks and advised Mr. Weinberger to take 
them away and dry the contents, rather than leave them on the wharf, 
and this was clone Satttrday afternoon. It tnrned ont, however, that 
some clothing in the trunks was seriously damaged and a timely claim 
was subsequently made upon the respondent in due form. 

The respondent urges that there can be no recovery without proof of 
négligence and that none lias been offered. The answer seems to be 
that the clothing was in good condition when it went aboard and at 
the end of the voyage was found to be wet with sait water. 

The respondent also strongly urges that under the limitation of the 
ticket, together with certain conditions printed in connection therewith, 
there can be no recovery beyond $100. 

The provisions relied upon are : 
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"II Each adult passenger is allowed free as bagage, 150 kilos or 20 cubic 
feet. The excess is charged for at the rate of 2 fcs. for each undivided frac- 
tion of 10 kilos. * * * 

"III Insurance of baggage and vaiuables may be effected at current rates 
under floating policy of the Company. 

"IV The Company déclines any responsibility for baggage not registered, or 
for effects in the Personal possession of passengers, as well as for mornes, deeds, 
jewelry and precious objects, nnless they hâve been declared and paid for as 
vaiuables and deposited with the ship's purser against receipt delivered by 
him. 

"V In case of damage or of the total loss of baggage for which the Company 
or the Captain may be responsible there shall not be allowed to the passenger 
more than 500 fcs'. first elass, or 300 fcs. second class, whatever may be the 
number or the contents, of his baggage, nnless lie may hâve had the full value 
insured under the floating policy of the Company. Ail claims for baggage lost 
or damaged must be made aud notice given within 24 hours at the latest after 
the arrivai of the ship, under penalty of forfaiture, in conformity with Article 
435 of the French Commercial Code which shall apply to such cases." 

Thèse clauses although entitled "Conditions of Passage" do not ap- 
pear to be anything more than notices. They are printed in connection 
with the ticket but not made a part thereof and are of no greater force 
than if printed on the back of the ticket. Both Mr. and Mrs. Wein- 
berger hâve testified that they did not read them nor were they brought 
to their attention. Moreover, they were not reasonable and are, there- 
fore, not enforceable, especially, although the ticket was designed to 
cover a number of passages, no provision is made for a greater liability 
than 500 francs for ail and such amount is insisted was the extent of the 
respondent's liability. The contention can not be sustained. 

The following authorities cover the légal aspects of this matter, viz. : 
The New England (D. C.) 110 Fed. 415; The Majestic, 166 U. S. 
375, 17 Sup. Ct. 597, 41 L. Ed. 1039 ; The Kensington, 183 U. S. 263, 
22 Sup. Ct. 102, 46 L. Ed. 190; The Minnetonka (D. C.) 132 Fed. 
52, recently affirmed, see 146 Fed. 509. 

There will be a decree for the libellants, with an order of référence. 



UNIVERSAL BRUSII CO. v. SONN et al. 

(Circuit Court, N. D. New York. July 14, 1906.) 

Patents — Infktngement — Metitod of Makincj Brushes. 

The Morrison patent, No. 717.014, c-laim 1, for a method of making 
brushes. which consists in depositing a mass of heated plastic composition, 
which becomes hard when coolcd. within a chambered brush-frame having 
a contracted aperture, and forcing one end of the groups of bristles into 
the composition when in the plastic state, is a i'undainental one. which 
made an important and useful advance on the prier art, and is entitled 
to a broad construction and to the benefit of the doctrine of équivalents. 
The chamber having a "contracted aperture" is merely one of the means 
used in carrying the method into effect, and the daim is infringed by the 
method of the Sonn patent. No. 791,510, which is the same in principle, 
and, although the chamber used lias not such contracted aperture, it bas 
a raised portion in the center, which is its substautial équivalent as such 
means. 
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2. Same — Equivalents. 

A substantiel équivalent of a patented device or means which perforais 
the saine function does not avoid infringement because it ruay perforai an 
additional function. 

[Ed. Note— For cases in point, see vol. 38, Cent. Dig. Patents, § 374.] 

Suit in equity to restrain alleged infringement of United States 
letters patent No. 717,014, dated December 30, 1902, application filecl 
November 26, 1898, and issued to Universal Brush Company, as- 
signée of William Morrison, the inventor, for improvements in mak- 
ing brushes. Complainant also asks an accounting. 

George A. Mosher, for complainant. 

Ward & Cameron (John P. Bartlett and Frederick W. Cameron, of 
counsel), for défendant. 

RAY, District Judge. This patent relates to that class of brushes 
having a chambered back of wood, métal, or other material, and a 
plurality of bristle-tufts secured in such back or frame by means of a 
composition. This composition, when heated, is soft and plastic, but 
becomes hard and firm when cooled. The patent in suit has two 
claims, the first of which relates to the method of making brushes, 
and this only is in issue. That claim reads as follows: 

"(1) The herein described method of making brushes which consists in de- 
positing a mass of heated plastic composition within a chambered brush- 
frame having a contracted aperture, forcing one end of a group of exposed 
bristle-tufts through the aperture and into the composition, and at the same 
time giving form to the face of the composition by mould-pressure, and sup- 
porting the bristles in the desired position, projecting from the composition 
out through the face aperture, until the composition cools and hardens." 

The spécifications expressly state that, "in making brushes by my 
improved method above described, the brush-back or frame may be 
made of any desired material, and in any known manner." The 
method claim of the patent, therefore, relates solely to the method of 
attaching the bristles to the back or frame by means of this compo- 
sition. In the manufacture of brushes of this description the bristle 
apertures of a plate or die, made for the purpose, are filled with 
bristles of suitable length, so that they form a plurality of tufts or 
knots, each distinct and separate from the others. The heated and 
therefore plastic composition is then put in the recess or aperture in 
the face of the brush-back or frame, and the projecting bristles still 
held in the plate or die are then forced into the composition, and form 
is given to the face of the composition among thèse tufts of bristles 
by contact with the face of the die, and the tufts of bristles are also 
supported in the proper position until the composition cools and 
hardens. During this process of pressure of the die upon the plastic 
material, the one end of the tufts of bristles are in that material, 
while the other end projects out through the apertures of the die on 
the upper or outside thereof, and are wholly separated and protected 
from contact with the composition. When this material has hard- 
ened, the pressure and die are removed, and we hâve the composition 
filling the recess or aperture in the face of the brush-frame or back, 
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and adhering to it, holding and retaining thèse tufts of bristles, and, 
aside from finishing and polishing, the brush is complète. 

In the spécifications relating to the object and principal features and 
novel method of making brushes, the patent says : 

"The objects of my invention are to cheapen the manufacture and improve 
the finish of brushes. The principal feature of my invention consists in the 
method of making brushes having a chambered or recessed frame or back, 
consisting in making a brush-head within the frame or back by inserting 
tufts of bristles into heated plastic composition first deposited in the brush- 
frame. * * * My novel method of making brushes is as follows : In mailing 
the brush-head, bristles of suitable length are first inserted in the apertures, 
O, of the bristle-plate, Ci, so that they forni the tufts or knots, C2, projecting 
a short distance beyond the plate to the subjacent stop-plate C3, having a 
raised portion, C4, to support the bristle-plate at the required height. 
The bristles may be inserted by hand or by mechanism like that shown 
in United States patent No. 570,604, issued to me November 3, 1896, or in 
any known manner. After the bristle-plate bas been supplied with brisles, 
a covering-plate, C5, is placed over the tops of the tufts, and the lower 
projecting ends of the bristles are pushed through the face aperture down in- 
to the heated plastic material, D, previously deposited through the aperture 
in the chambered frame, as seen in Fig. 7. The lower surface of the per- 
forated portion of the bristle-plate is a molding surface, and may be concaved, 
as indicated by the curved dotted line in Fig. 7, to give a convexed form to the 
face of the composition pad forming part of the brush-head. When desired, 
the covering-plate, C5, may hâve an operating handle, C6. The composition 
quickly cools and hardens sufficiently to tightly hold the bristle tufts, after 
winch the bristle-plate can be removed from the completed brush ; this plate 
serving to support the projecting bristles in the desired position during the 
process of cooling and hardening. My improved method of inserting the bris- 
tles obviâtes the necessity and delay of forming a partial bristle-supporting 
pad on the ends of the bristles projecting from the bristle-plate before insert- 
ing the bristles through the face aperture, as heretofore commonly practiced, 
as I force the exposed and uncovered bristle ends directly into the heated 
composition first deposited in the chambered frame. By so doing I am able 
to détermine exactly the proper quantity of composition to fill the chamber 
in the brush-head without having any excess to be forced out of such chamber 
when the bristles are inserted therein. As heretofore practiced, in order to in- 
sure the filling of the chamber in the brush-head, it was necessary to use a 
slight excess of plastic composition, the surplus being forced out of the 
chamber when pressure was applied, and frequently leaving évidences of its 
escape upon the frame and bristles, and detracting from the ornamental and 
finished appearance of the brush. Should a surplus of composition be used 
in my improved method, it will be forced out and cleanly eut off by the sharp 
edges of the métal frame, if made as above described. the metallic surface of 
the frame permitting no adhésion of the composition thereto, as would be the 
case with wooden or non-metallic franies." 

The défendant allèges the invalidity of the patent if broadly con- 
strued so as to cover the method of défendants' manufacture, and 
also noninfringement in case the claim is sustained within a limited 
scope, as it is claimed it should be if sustained at ail. The défendant 
contends that complainant's method of making brushes is confmed to 
the use of a "chambered brush-frame having a contracted aperture"; 
that is, an aperture in the face of the brush-frame having the edges 
of that part of the frame surrounding it drawn in somewhat, and 
overhanging the outer edges or sides of the chamber or recess. The 
métal brush-back or frame shown in the drawings of the Morrison 
patent and described in the spécifications shows a brush-back or 
frame of this kind; that is, one with an aperture so contracted. But 
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in the spécifications Morrison says: "In making brushes by my im- 
proved method above described, the brush-back or frame may be 
made of any desired material and in any known manner." Does this 
word "manner" relate solely to the way in which it is made — that 
is, the process of making it — or to its form when made? It seems 
to me clear that "manner" refers to its form and shape when com- 
pleted, and that it is sufficient if the brush -frame has a chamber 
for containing the composition, with an aperture contracted in any 
way. Synonyms of "contract" are "lessen," "shorten," "narrow," 
"diminish," "abridge," "reduce," "draw together." Hence "con- 
tracted" means "lessened," "narrowed," "diminished," "abridged," or 
"reduced," as well as "drawn together." I do not think a proper 
construction of this patent limits it to the use of a back or frame with 
an aperture into the chamber contracted in the manner shown and 
described in the drawings of the patent. But must not this aperture 
be contracted in some way ; that is, made smaller than the surface area 
of the recess or chamber? The Century Dictionary defines "con- 
tracted" thus: "Drawn together or into a smaller or narrower com- 
pass; shrunk." "Abridged," "reduced," or "narrowed," would mean 
made small as compared with something else. The Standard Diction- 
ary gives to the word "contracted" the meaning "not extensive." We 
frequently speak of a room or space in a building as "contracted" 
because small as originally constructed, having no purpose to indicate 
that it was once larger. I do not think the words "contracted aper- 
ture" should be construed to mean an aperture once larger, and made 
smaller by some means, natural or mechanical. 

It is quite true that a patentée may limit his claims by the language 
used therein in such a manner and to such a degree as to deprive 
himself of his real invention; and it is not the province of the court 
to enlarge or restrict the scope of a patent which by mistakes of the 
patentée were issued in terms too narrow or too broad to cover the 
true invention even when the error of the patentée is plainly and 
conclusively shown. See U. S. Repair, etc., Co. v. Assyrian Asphalt 
Co., 183 U. S. 601, 22 Sup. Ct. 91, 46 E. Ed. 342, where the court said: 

"It is not within the rigbtful power of the courts to enlarge or restrict 
the scope of patents which by mistake were issued in terms too narrow or too 
broad to cover the invention, however nianifest the fact and extent of the 
mistake may be shown to hâve been." 

In such cases the remedy of the patentée is to seek a reissue. But 
while this is strictly true, courts are not to be overdiligent or over- 
astute in hunting for constructions of a patent, or of its language, or 
in giving meanings to its words which will defeat it, when a fair con- 
struction of the language itsed and the giving of the ordinary mean- 
ing to the words employed — that meaning, if they hâve two or more, 
which is consistent with and in aid of the gênerai idea and purpose 
evidently intended to be expressed by the patentée — will uphold it. 
Of course the description of the invention claimed must be so clear 
and exact as to enable one skilled in the art to which the alleged 
invention relates to make and use it without experiments of his own. 
Mowry v. Whitney,. 14 Wall. 044, .20 L. Ed. 860. But while this is 
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true, mère changes in form or of the manner of putting together do 
not avoid infringement if ail the means are employed in substantially 
the same way to produce the same resuit, or well-known équivalents 
are substituted. There are cases where, by reason of the express 
limitations of the claims and in view of the prior art, the patentée is 
not entitled to the doctrine of équivalents. The main contention of 
the défendant is that the claim in question calls for the use of "a cham- 
bered brush-frame having a contracted aperture," and that, this con- 
tractée! aperture into the chamber being an essential part of the claim, 
it must be restricted to that limitation. Also, that as défendant does 
not use a brush-frame "having a contracted aperture" forming the 
opening into the chamber or recess in the frame, it does not infringe, 
as it does not use ail the essential éléments of complainant's claim. 
In the patent in suit the aperture in the face of the brush-handle or 
brush-frame is never necessarily smaller or more contracted than 
when in its completed state as originally designed and made. The 
aperture into the recess or chamber may be made by hollowing out 
the face of the frame, leaving the edges of the frame to somewhat 
overhang the chamber. When completed the aperture is just as it 
always was, except as gradually enlarged in the process of making. 
It is not necessarily made large and then smaller by adding the over- 
hang part, except in the métal construction described. No process of 
shortening, narrowing, diminishing, abridging, reducing, or drawing 
it together is necessarily gone through with. It is an aperture not 
necessarily as extensive or large as it would be if made of the full 
size or compass in ail its parts the largest dimension of the chamber 
would justify. The défendant uses a brush-back or frame having a 
chamber with an aperture in its face used for the same purpose as is 
complainant's, and which, to an extent at least, performs the same 
function. This recess or chamber in the defendant's brush-frame is 
"contracted." It is a contracted chamber in the same sensé as is com- 
plainant's aperture a contracted one. The interior space of the cham- 
ber is contracted — made smaller, not so extensive as it otherwise 
would be — by leaving in the central bottom part thereof a raised un- 
excavated portion which contracts, lessens, reduces, and abridges the 
dimensions of the chamber to a lesser extent than they would be if of 
the full size or compass its larger outer dimensions would justify. 
But the aperture or opening into the chamber is not necessarily a con- 
tracted one. It is of the full circumference and area of the cham- 
ber in its largest dimension. Is it a "contracted aperture" in the 
same sensé the words are used in the Morrison patent? Confusion 
is apt to arise in considering this patent and its method claim from 
the fact that in describing the brush in the spécifications the patentée 
has described a sheet métal frame or back made of two sections, which 
is recessed or chambered, the opening into this recess or chamber 
being spoken of as the "frame aperture," and has also described a 
pad forming ring inserted within and surrounding this recess, and 
soldered to its eages before the composition is placed therein. The 
patent says: 
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"I liave shown in the drawings one form of construction of chambered 
brush-back or frame adapted to the manufacture of brushes by my improved 
method, which construction I will proceed to describe in détail." 

He then describes this one form of construction of a métal brush- 
back or frame, and in so doing says of the recessed apertured handle 
proper, and of the other section which is inserted and soldered to 
the main frame : 

"The two sections are curved near their peripheral edges, as seen in Figs. 
4, 5, and 6, to improve the omamental effect of the extermil appearance, and at 
the same time form inwardly-projecting lips, A3, around the brush-head 
aperature adapted to hold the head in place. Before depositing in the frame 
the heated plastic composition which forma the pad of the brush-head, a 
forming ring, B, concavo-convex In cross-section, as seen m Figs. 4 and 7, 
is inserted through the brush-head aperture, and secured therein by solder or 
any known means. The forming ring is made to correspond in form with the 
brush openlng, being just a little larger in diameter, and eut, as at LU, so that, 
by lapping temporarily the eut ends the ring can be pushed through the open- 
ing, after which it is expanded to its normal diameter." 

This mode of putting in the forming ring, when used. is made 
necessary by the curving in of the two métal sections in this particular 
form of construction near their peripheral edges, as above described. 
But it must ail the time be remembered that this curving in is not an 
essential of the construction, but ornamental only, while at the same 
time, when used, serving the useful purpose mentioned. So of the 
forming ring. That is only used necessarily in the: métal construc- 
tion, the one form only being described. But, after ail, in concluding 
the spécifications the patent says, to repeat: "In making brushes by 
my improved method above described," and the method is described 
separately from the brush and brush-frame, "the brush-back or frame 
may be made of any desired material and in any known manner" ; 
that is, as before stated, in any desired form or of any desired con- 
struction. 

The most serious objection to the construction of claim 1 of the 
patent, contended for by complainant, is that in describing the 
"method" the patent says: 

"After the bristle-plate bas been supplied with bristles, a covering plate, 
C5, is placed over the tops of the tufts, and the lower projecting ends of the 
bristles are pushed through the face aperture down into the heated plastic 
material, D, previously deposited through the aperture in the chambered 
frame, as seen in Fig. 7." 

The patent has before said: "The principal feature of my inven- 
tion consists in the method of making brushes having a chambered 
or recessed frame or back," but nothing is said as to the aperture or 
its form. Hence arises the inquiry, does not the patent throughout 
contradistinguish the cavity, recess, or chamber in the front or face 
of the frame from the opening into it formed by the upper edges of 
the frame about such cavity, and when speaking of the aperture does 
not the patent always refer to this opening? The ternis "pushed 
through the face aperture," and then "down into the heated plastic 
material, D, previously deposited through the aperture in the cham- 
bered frame," are significant. And again, later, is used the words : 
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"My Improved method * * * obviâtes tbe necessity * * * before 
inserting the bristles through tbe face aperture as beretofore commonly 
practiced, as I force the exposed and uncovered bristle ends directly into 
tbe heated composition first deposited in tbe cbambered frame." 

This clearly distinguishes the chamber from the aperture or open- 
ing into the chamber, and the words "pushed through" seem to indi- 
cate a narrowed or lessened opening or aperture into the chamber. 
But the aperture is spoken of in such instance as the "face aperture." 
When we corne to the claim the words "contracted aperture" are used. 
Does this refer to the' chamber in which the plastic material is depos- 
ited when the brush is complète? Or does it refer simply to the 
opening into that recess or chamber? "Aperture" is "an opening"; 
"a hole, orifice, gap, cleft, or chasm; a passage or perforation; any 
direct way for ingress or egress." I think the words "contracted 
aperture" refer explicitly to the opening into or mouth of the cham- 
ber in which the plastic material is placed, and in which it remains 
when the brush is completed, and that claim 1 refers to a method of 
making brushes in which this form of brush-back or brush-frame only 
is used. The complainant contends that the meaning to be given to 
the word "contracted" as used in claim 1 is "not extensive," so it 
would read "within a chambered brush-frame having a not extensive 
aperture" ; that is, an aperture into the chamber not extensive. It 
cannot be more extensive than the face of the brush-frame or more 
extensive than the upper surface area of the chamber itself, and hence 
the irrésistible inference is that, giving the word "contracted" the 
meaning contended for, the claim means a chambered brush-frame 
having an aperture into same not as extensive as the surface of the 
chamber itself. Else why use the word "contracted" at ail? Are 
we at liberty to reject it as meaningless or of no importance in the 
working out of the method described? Or was Morrison referring 
to the prior art where the aperture of a métal plate used in forming 
the brush-pad was made flaring and broader and wider than the up- 
per surface of the chamber or recess therein, so as to make the re- 
moval of the brush-pad therefrom easy? The spécifications of the 
patent speak of the "brush-head," "brush-head pad" and "head." 
Evidently the "brush-head" is the plastic material when hardened, 
with the tufts of bristles fixed therein. The composition when formed 
is the pad of the brush-head. The spécifications also say, to repeat : 

"Tbe two sections are curved, * * * and. at tbe same time form inwardly 
projecting lips, A3, around the brush-head aperture, adapted to hold tbe head 
in place." 

Evidently, the patentée had in mind the necessity in a métal frame 
of having something to hold this brush-head when formed and hard- 
ened in place within the chamber or recess. Thèse inwardly project- 
ing lips, which in fact contract the aperture into the chamber, do 
this. Hence the idea of a "contracted aperture," and Morrison may 
be said to hâve regarded it as essential in ail forms of construction 
of the brush-back or frame, for he carries the idea into the claim, 
and provides for a "contracted aperture." He nowhere suggests a 
substitute or a reliance upon the adhésion of the plastic composition 
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to the frame, when made of wood, or the substitution of any équiva- 
lent, or of an elevated table within and on the bottom of the recess 
or chamber as found in defendant's brush. But still he says the 
frame may be constructed in any known manner. This clearly indi- 
cates any form of construction for the brush-back or frame. In 
short, Morrison's idea of mearts for retaining the brush-head within 
the métal frame was, and, as expressed, is, to hâve a contracted apcr- 
ture overhanging the edges of the brush-pad when formed within 
the chamber. For this "contracted aperture," so far as it serves to 
hold the brush-head in place, the défendant lias substituted "a raised 
center portion" in the chamber, as described in letters patent No. 
791,510, dated June 6, 1905, application filed December 12, 1902, to 
Anson L,. Sonn, the claim of which reads as follows: 

"In a brush the combination of a composition, bristles secured to said com- 
position, a brush-back provided with a raised center portion, a groove be- 
tween said center portion and a ridge along the rim of the brush-back, said 
composition secured within said groove, substantially as described." 

In describing his purpose he says: 

"My intention is to provide a new and more effectuai means for retaining 
the cernent in the brush-back and at the same time make the completed brush 
lighter in weight than bas heretofore been aecomplisLed, so far as I am aware, 
in cément or composition brushes. The cément or composition is heavier than 
the wood, which is the material of which the brush-back is usually constructed. 
Therefore it is désirable to hâve as little composition as is consistent with 
good construction. I preferably arrange a brush-back, A (shown in Fig. 2), 
in which a portion, C, is eut out, leaving a central part B of substantially the 
same thickness as the brush-back, thus forming a groove, C, in the brush- 
back, extending around the sides of the brush-back. Within the groove, O, 
and over the portion, B, the plastic cernent or composition will extend and will 
retain in position the pad of cernent or composition, Iv, containing the bristles 
when the same has become bardened." 

The language "within the groove, C, and over the portion, B [the 
raised portion within the chamber], the plastic cernent or composi- 
tion will extend and will retain in position the pâd of cément or com- 
position, K [the brush pad of complainant's patent] containing the 
bristles when the same has become hardened," shows that Sonn had 
the idea that some means must be used to retain the brush-pad of 
composition, holding the bristles, within the chamber or recess which 
he describes as "a groove, C, in the brush-back." In short, he ex- 
pressly says that: 

"My invention is to provide a new and more effectuai means for retaining 
the cernent in the brush-back, and at the same time make the completed brush 
lighter in weight than has heretofore been accomplished, so far as I am 
aware, in cernent or composition brushes." 

To make the brush lighter when of wood he makes the chamber 
or recess smaller by leaving therein a raised central portion not ex- 
cavated or eut out, an idea that would occur to any one skilled in the 
art, and which cannot rise to the dignity of invention. In a métal 
brush-back such construction would defeat the purpose to make the 
brush lighter, for métal is heavier than the composition, and there- 
fore the leaving of this raised portion of métal in the chamber to 
lessen the amount of composition used would make the brush heavier. 
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Sonn refers to a wood frame only for he says : "The cernent or com- 
position is heavier than the wood, which is the material of which 
the brush-back is usually constructed." To retain the completed and 
hardened brush-pad containing the bristles within the chamber of a 
métal frame requires mechanical skill. In the métal back or frame 
surely it would not adhère. In the wood back or frame it would ad- 
hère to an extent. In the complainant's frame of wood actually made 
and used the undercut is employed, and this makes the aperture into 
the chamber smaller than the area of the chamber itself, and the 
overhanging edges of the frame rest upon the edges of and retain 
the hardened composition or brush-head when unbroken. Sonn dis- 
penses with this manner or form of construction, and substitutes the 
raised portion in the center of the chamber or recess, to which the 
plastic material adhères as it hardens, and hence the brush-head is 
retained by adhésion to it and to the sides and bottom of the cham- 
ber. Is this method of holding the brush-pad within the chamber 
or groove, which is the same thing, the équivalent of the complainant's 
method of accomplishing that purpose, assuming that complainant's 
method embraces or includes such a purpose? In describing his 
method Morrison makes no référence to means for holding or means 
for retaining the brush-head when hardened in the, brush-frame. He 
refers to the drawings of the métal brush described and illustrated, 
but says nothing of a contracted opening or aperture into the cham- 
ber or recess, and from the spécifications describing his method we 
can only infer he had such an aperture in mind from the use of the 
words "pushed through the face aperture." From the necessity of 
pushing the lower projecting ends of the bristles through the face 
aperture down into the plastic material previously deposited in the 
chamber through the aperture, we may infer that a contracted aper- 
ture, one smaller than the upper surface of the chamber itself, is un- 
derstood. But is this inference necessary? The claim itself sug- 
gests it, for it provides for a "contracted aperture." 
The complàinant in his brief says : 

"It is évident from the language used that there was no intention on the 
part of the inventer or his attorneys to limit the application of the method 
any further than was necessary to produce a useful brush ; that is, a brush 
in which the hardened composition, when molded about the bristle tufta 
within the chamber of the brush-back, would remain there while in use; that 
is, the aperture of the chambered brush-back must not be so extensive that 
the bristle pad formed in practicing the method within the brush chamber 
would fall out without some support other than the walls of the chamber." 

Is not this, in effect, a concession that in practicing the method of 
complainant's patent some means other than the walls of the chamber 
itself are necessary to retain the brush-pad when formed within the 
chamber therein. The brief also says : 

"It is possible that the adhésion of the composition to the walls of the 
chamber would be sufflcient to retain the composition within the chamber, 
even if the chamber walls were beveled so as to tiare outwardly in a very 
slight degree, in which case they would perform ail the functions of inwardlj 
beveled or undercut walls." 

But there is no suggestion of this in the claim or spécifications. On 
the other hand, both suggest a contracted aperture or opening into 
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the chamber, one smaller than the interior surface thereof, making it 
impossible for the brush-pad to fall out when hardened. 

The complainant argues with some force that the words "having a 
contracted aperture" serve to distinguish, in ternis, the chambered 
brush-back from the back section of the die, which had been pre- 
viously employed in the manufacture of composition back brushes. I 
do not find anything in the claims or spécifications that justifies any 
inference that the words "contracted aperture" were used therein to 
distinguish the aperture of the chambered brush-back of the patent 
from the apertures of the dies formerly used in this art. Such dies 
are not mentioned in the Morrison patent. 

But it is contended that the contracted aperture is unnecessary to 
the invention; that it is an immaterial élément, if it may be called 
that; that the invention of the patent is fundamental or a pioneer; 
and that défendant cannot, without infringing, appropriate the true 
invention of the Morrison patent in suit by rejecting or failing to 
use in his method of construction this contracted aperture or a cham- 
bered brush-back or brush-frame which does not hâve an aperture 
o i lesser area than the surface area of the chamber proper. Com- 
plainant contends that practically the elevated portion left in the 
chamber, and with its sides forming the grooves, is the équivalent of 
the contracted aperture, giving it the construction claimed by défend- 
ants, inasmuch as it serves simply^to hold or retain the completed 
brush-pad within the chamber or grooves. 

In Walker on Patents (4th Ed.) § 120, p. 103, it is said: 

"In cases where the description relates to a process, the claim should oover 
ail the necessary occurrences in that process, and cover no more. If it covers 
l«ss. it will be void for want of utility; and if it covers more, it can be 
evaded by persons who omit any one which is unnecessary when using the 
others." 

This is a process or method for making a brush. The steps are: 
(1) The depositing of a mass of heated plastic composition within 
a chambered brush-frame having a contracted aperture; (2) forcing 
one end of a group of exposed bristle tufts through this aperture 
and into the composition; (3) at the same time giving form to the 
face of such composition by mold-pressure ; and (4) supporting such 
bristles in the desired position, projecting out through the face aper- 
ture until the composition cools and hardens. Steps 1 and 2 of this 
process or method are successive, while 3 and 4 take place or are done 
at the same time as 2, except they continue in opération for a 
greater length of time. The forcing of the bristles into the compo- 
sition is done in a moment, while the pressure must continue until 
the composition hardens. The whole process of making the brush 
is precisely the same whether the aperture into the chamber be 
broad and flaring, outwardly-beveled, or contracted as compared 
with the surface area of the chamber; that is, inwardly-beveled or 
undercut. The patentée is making a brush, and he not only de- 
scribes the steps of the opération, but the means or things to be used, 
acted on, or combined in performing it. Heated plastic composition, 
not described or limited as to kind, or quality, or ingrédients, is 



UNIVERSAL BRUSH CO. V. SONN. 527 

used and deposited. Where? In a chambered brush-frame. This 
frame is described and limited to one having a "contracted aper- 
ture." Also tufts of bristles not described or limited in kind or 
quality or length. Any bristles formed into tufts will answer the 
claim of the patent. The means for forcing the bristle tufts through 
the aperture and into the composition and for applying the mold 
pressure are neither described nor limited. Any suitable means or 
mold may be used. Suppose the patent had in the claim itself 
named a particular kind and quality of composition containing cer- 
tain specified ingrédients, would it infringe to use a compostion of 
another kind and quality with other ingrédients, not équivalents? 
Or suppose in the claim itself, not the spécifications, the patentée had 
described a particular and peculiar form of mold for giving form 
to the face of the composition, would it infringe to use some other 
and différent form of mold, giving another and différent shape or 
contour to the face of the brush? The completed brush is composed 
of a brush-frame of wood or métal or other material, bristles and com- 
position to hold the bristles and tufts of bristles. Certain things, in 
the method described, are to be done with thèse substances in a 
certain order. Necessarily certain tools or appliances will be used 
in doing thèse things. The mold pressure may be applied by any 
suitable • instrumentality. This is a mère tool, used in performing 
the opération, and is of secondary importance. Cochrane v. Deener, 
94 U. S. 780, 24 L. Ed. 139. It is there held: 

"A process may be patentable, irrespective of the particular form of the in- 
struraentalities used. If one of the steps of a process be that a certain sub- 
stance is to be reduced to a powder, it may not be at ail material what in- 
strument or machinery is used to effect that object, wbetber a hammer, a 
pestle and mortar, or a mill. Either may be pointed out; but, if the patent 
is not conflned to that particular tool or machine, the use of the other would 
be an infringement, the gênerai process being the same. A process is a mode 
of treatment of certain materials to produce a given resuit. It is not an act 
or séries of acts, performed upon the subject-matter, to be transformed and 
reduced to a différent state or thing. If new and useful, it is just as pat- 
entable as a pièce of machinery. In the language of the patent Iaw, it is an 
art. The machinery pointed out as suitable to perform the process may or 
may not be new or patentable, while the process itself may be altogether new, 
and produce an entirely new resuit. The process requires that certain things 
should be done with certain substances, and in a certain order ; but the tools 
to be used in doing this may be of secondary conséquence." 

But the frame and composition and bristles are the substances 
to be used in putting the method into opération, and if thèse sub- 
stances to be used in the process are specifically named and limited 
to a certain kind and quality, having certain specified ingrédients, 
in the claim itself, there being more than one kind, it would not in- 
fringe to use the kind not named, as that kind from which the 
specified quality and ingrédients are absent would not be included 
in the patentée! process. Cochrane v. Deener, supra. So hère the 
method claimed consists in doing certain things with certain spécifie 
substances, and as a chambered brush-frame having a contracted 
aperture is one of those substances, this particular kind of a brush- 
frame is a material élément of the method, and is made such by the 
express and spécifie language of the patentée. And this is further 
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emphasized by the daim itself, which requires, as a part of the pro- 
cess to be gone through with, one of the things to be done with 
thèse substances, that the "group of exposed bristle tufts" are to 
be forced through the aperture described. We would hardly speak 
of forcing anything through an aperture into a recess or chamber 
of the same précise dimensions and surface area as the aperture 
itself, unless there was sonie résistance to be overcome, such as air 
or water within the chamber to be pressed out, which is not the 
case hère. Of course, there might be the friction upon the sides of 
the aperture in case the thing to be forced through were of the 
same size or dimensions of the aperture, but such is not the case 
hère, as the tufts of bristles when in the bristle plate and ready 
to be put through the aperture and inserted in the plastic com- 
position are held within a smaller area than that of the surface of 
the chamber. Hence the patentée must hâve known that there was 
no necessity for "forcing one end of a group of exposed bristle tufts 
through the aperture" unless such aperture was either less in area 
or of the same size as the group of bristles. 

I think the complainant's patent a fundamental one, and entitled 
to a broad construction, and that the complainant is entitled to hâve 
applied the doctrine of équivalents. Morrison made a great and an 
important and useful advance on the prior art. He simplified, 
hastened, and cheapened the process or method of making brushes, 
especially in so far as it relates to forming and putting the completed 
brush-pad in the brush-frame, and this is the most essential and im- 
portant part of the process. He combined several steps before done 
separately into one, and défendants hâve appropriated that method, 
unless it be in the use of a frame having a contracted aperture. But 
still the c'aim of the Morrison patent has this self-imposed limitation, 
and hence, unless the raised central portion of the chamber of de- 
fendants' brush is the équivalent of the "contracted aperture" of 
complainant's patent, giving thèse words their proper construction, 
there is no infringement. It serves the same purpose, but not in 
the same précise way. It serves, in a wooden-handled or wooden- 
framed brush, another purpose also, for it lessens the weight of the 
brush — makes it lighter. But if défendant used complainant's method 
and ail its éléments, he cannot escape infringement because his method 
of making brushes serves another purpose also, or because the sub- 
stituted équivalent is better and improves the process. Nor can he 
in such case escape infringement by adding another élément, which 
does not destroy the identity of the two processes. Cochrane v. 
Deener, 94 U. S. 780-786-787, 24 L. Ed. 139. At page 787 of 94 U. S. 
and at page 141 of 24 L. Ed., it is said: 

"The défendants admit that the process has produced a révolution in the 
manufacture of flour, but they attribute that révolution to their improvements. 
It may be, as they say, that it is greatly due to thèse. But it cannot be 
seriously denied that Cochrane's invention lies at the bottom of thèse im- 
provements, is involved in them, and was itself capable of bénéficiai use, and 
was put to such use. It h ad ail the éléments and circumstances necessary for 
sustaining the patent, and cannot be appropriated by the défendants, even 
though supplemented by and enveloped in very important and material im- 
provenients of their own." 
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In National Hollow B. B. Co. v. Interchangeable B. B. Co., 106 
Fed. 693, 45 C. C. A. 544, it was held : 

"One who invents and secures a patent for a machine or combination which 
first performs a useful function is protected thereby against al] machines or 
combinations which perform the same function by équivalent mechanical de- 
vices ; but one who merely makes and secures a patent for a slight improve- 
ment on an old device or combination, which performs the saine function 
before as after the improvement, is protected against those only who use the 
very device or improvement he describes and daims, or colorable évasions 
thereof. The term 'mechanical équivalent,' when applied to the interprétation 
of a pioneer patent, has a broad and generous signification. When applied to 
a slight and almost immaterial improvement, it has a very narrow and limited 
meaning. When applied to that great majority of inventions which falls be- 
tween thèse two extrêmes, its significance is proportioned to the character of 
the advance or invention under considération, and it is so interprétée! by the 
courts as to protect the inventer against piracy and the public against un- 
authorized monopoly." 

We corne then directly to the question whether or not défendant in 
making brushes uses the whole of complainant's method or process 
as described in his claim, for, as held in National Hollow B. B. Co. v. 
Interchangeable B. B. Co., 106 Fed. 698, 45 C. C. A. 544, while the 
description in a spécification or drawing of the détails which are not 
claimed to be essential éléments of the patented device or combina- 
tion, and are not such, is the mère pointing out of the better method 
of using it, and does not limit it to those détails, "a référence in a 
claim of a patent to a letter or figure used on the drawing and in the 
spécification to describe a device or an élément of a combination does 
not limit the claim to the spécifie form of that device or élément there 
shown, unless that particular form was essential to, or embodied the 
principle of, the improvement claimed." Still it is also true that 
"the absence from a device that is alleged to infringe a patented 
combination of a single élément of that combination is fatal to the 
claim of infringement." 

Complainant's method for holding the completed and hardened 
brush-head in place in the chamber of the brush-back or brush-frame 
is to somewhat contract the upper edges of the frame about the aper- 
ture into the chamber, called in the claim the "face aperture." If un- 
broken the brush-head will not fall out if it becomes wholly detached 
from the sides and bottom of the chamber, and fails to adhère thereto, 
for, the aperture being smaller than the brush-head in surface area 
and both length and width, it is impossible for it to pass through. 
In the défendants' brush, if the brush-head becomes wholly detached 
from the sides and bottom of the grooves and the sides and top of the 
raised portion in the chamber which is surrounded by the grooves, 
and fails to adhère thereto, it will fall out, for the aperture is no 
smaller in any of its dimensions than the corresponding dimensions 
of the brush-pad. But it may be questioned whether the mode or man- 
ner of holding and retaining the brush-head within the chamber is 
made any part of the Morrison method. In describing the method he 
nowhere refers to this subject. Hence, may not it be held and re- 
tained in any known manner or by any known means? Has he 
limited himself in this respect? In describing his method he does not 
146 F.— 34 
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mention the office to be performed by the "contractée! aperture" men- 
tioned in the claim itself. Is it not as fair and reasonable to infer 
that in making brushes in which brush-frames of wood are used he 
intended to rely on the adhésion of the composition to the sides and 
bottom of the chamber as that he intended to rely on the contracted 
aperture into it for the purpose of retaining the composition brush- 
pad therein? I think this is true. But still Morrison has claimed a 
method in which is used the brush-frame having a contracted aper- 
ture only. Hence we are brought back to the question whether or 
not the défendants use a brush-frame which is the substantial équiva- 
lent of complainant's as used in his method. In determining this 
question it seems to me we are to be guided by the office or function 
to be performed by the brush-frame in the method pointed out, and not 
by the shape or contour or size or name of the frame, or even its 
description. Does it perform the same function, do the same thing, 
in substantially the same way, and accomplish the same resuit; that 
is, to hold or retain the hardened brush-pad in the chamber or re- 
cess? The resuit is the same, the brush-pad is retained by the con- 
tracted aperture and adhésion in the Morrison patent and by adhé- 
sion in the other. But the holding and retaining is not done in the 
same way wholly. The substitution of the raised center portion, 
while it adds to the adhésion surfaces, and in some degree furnishes 
binding surfaces for that portion of the composition between it and 
the sides of the chamber, tends to impair the secure and permanent 
holding of the brush-pad within the chamber, for, as stated, if loos- 
ened wholly from the walls and bottom of the chamber and sides 
and top of the raised portion it will fall out. "There are two tests 
of equivalency: (1) Identity of function. (2) Substantial identity of 
way of performing that function." Walker on Patents (4th Ed.) 
§ 3G2, p. 315. "One thing to be the équivalent of another must 
perform the same ftmetions as that other. If it performs the 
same function, the fact that it also performs another function 
is immaterial to any question of infringement." Walker on 
Patents (4th Ed.) § 352, p. 309. "The idea covered by the patent 
must be completely embraced in the idea expressed in the infringe- 
ment, but the latter may be far more comprehensive than the former." 
3 Robinson on Patents, § 893, p. 47. 

Hère we hâve the identity of function, and also an additional func- 
tion performed by the raised portion of défendants' brush-frame which 
lightens the brush; but, as shown by the authorities cited in Robinson 
on Patents, supra, this is immaterial. Is there substantial identity 
in the way of performing the function? On this subject Walker 
on Patents (4th Ed.) § 3G2, pp. 315, 316, says: 

"The second of thèse tests is somewhat elastic, because it contains the 
word 'substantial.' That word is allowed to condone more and rnore im- 
portant différences in the case of a primary patent than in the case of a 
secondary one. In the case of a patent narrowed in construction by an ex- 
tensive state of the preceding art, the word 'substantial' will give but little 
elasticity to the application of the doctrine. If fewer inventions preceded 
the one at bar, the word will hâve somewhat more of carrying power. When 
the invention at bar is strictly primary, and especially if it is extremely 
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useful, then the word 'substantial' will be made to cover différences alike 
mimerous and important, and even highly creditable to tbe infringer who in- 
yented them." 

In the complainant's method described in claim 1 the office or 
function of the contraction in the aperture is not stated. The word 
is descriptive merely. In the spécifications describing the method cover- 
ed by the claim no office is assigned to this contraction of the aperture. 
Under gênerai rules of patent law in ail combinations of a mechan- 
ical patent, every élément claimed is conclusivelv presumed to be mate- 
rial. Shepard v. Carrigan, 116 U. S. 593-598^ 6 Sup. Ct. 493, 29 L. 
Ed. 723; Sargent v. Hall Safe & Lock Co., 114 U. S. 63-86, 5 Sup. 
Ct. 1021, 29 L. Ed. 67; Yale Lock Manufacturing Co. v. Sargent, 
117 U. S. 373-378, 6 Sup. Ct. 931, 29 L. Ed. 950. 

I sëe no reason why this rule should not apply in such a case as 
this, but still we are not to attach too much importance to the use of 
that particular word in determining what is a substantial équivalent 
for the "chambered brush-frame having a contracted aperture" — one 
of the things to be used in performing the method. Such a brush- 
frame of various forms was old in the art. In a prior patent to Mor- 
rison we find the undercut recess or chamber fully described, and 
mentioned as "undercut." No novelty is attributed to it in the patent 
in suit, but the invention résides in the method of putting the bristles 
into the composition to form the brush-pad, and this into the frame, 
and there molding and forming it and attaching it to the frame or 
back — ail in one opération. In point of fact, the composition adhères 
very closely and securely to the sides of the chamber in the wooden 
frame, and ail that was necessary, if necessary at ail, and ail that was 
done by défendants to do away with a contraction in the aperture, 
was to substitute additional binding and adhesive surface to the cham- 
ber. This was done by leaving, as stated, the raised portion in the 
chamber. Otherwise, the brush-frame of wood used by the défend- 
ants in performing or putting in opération the method and carrying 
it on to completion is identical with that used by complainant, and, so 
far as the method itself used by défendants is concerned, it is iden- 
tically that described in the patent in suit. True, the défendants 
claim an inversion of the chambered brush-frame in putting the com- 
position into the recess, and that in their machine or presser used for 
the purpose they put the composition first onto the ends of the bristles, 
projecting from the bristle plate, and then bring the two together, 
and by pressure force the composition and ends of the bristles con- 
tained therein into the chamber, and by the continued pressure mold 
the composition. But this is a distinction without a différence, for, 
even if this is what défendants do, they hâve united the several steps 
of the prior art into one, as did Morrison in the patent in suit before 
them, and the mode or method by which it is done is substantially that 
of the complainant. Such a variation in performing or carrying out 
the method cannot avoid infringement. I think the défendants hâve 
copied the principle or mode of opération of Morrison's patent in suit, 
and hâve therefore infringed. Winans v. Denmead, 15 How. (U. S.) 
330-342, 14 L. Ed. 717; Ives et al. v. Hamilton, 92 U. S. 426, 430, 
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23 t,. Ed. 494; Machine Company v. Murphy, 97 U. S. 120-123, 24 
L. Ed. 935 ; Hovt v. Horne, 145 U. S. 302, 308, 309, 12 Sup. Ct. 
922, 36 h. Ed. 713 ; Westinghouse v. Boyden Power Brake Co., 170 
U. S. 568, 18 Sup. Ct. 707, 42 L. Ed. 1136 ; Columbia Wire Co. v. 
Kokomo Steel & Wire Co. (C. C. A.) 143 Fed. 116, 122, In West- 
inghouse v. Boyden Power Brake Co., supra, the Suprême Court 
(page 568 of 170 U. S., at page 722 of 18 Sup. Ct., 42 L. Ed. 1136), 
said: "Wé hâve repeatedly held that a charge of infringement is 
sometimes made out though the letter of the daims be avoided." 

In Columbia Wire Co. v. Kokomo Steel & Wire Co., supra, the 
claims of the patent are found at page 119 of 143 Fed. Some of the 
things claimed were absent. Some in the form specifïcally described 
in the claims were absent and others substituted, but the court said: 

"We are of opinion that the means thus transposée! in the appellee's ma- 
chine, if not within the définition of colorable évasions which infringe the 
patent in any view of its scope, are plain appropriations of the essence of 
the Bâtes conception by équivalent means, and ini'ringeinents of the patent 
within the well-settled vule referred to. Ail the éléments of the patent com- 
bination are employed with substantial identity in their use, and departure 
appears from the letter of the claims only, in the arrangement of thèse 
éléments, without substantial différence in the principle of opération. The 
policy and rules of the patent law require that the patentée be protected 
against such évasions of the wording of a claim in form or nonessential 
détails, when the substance of the invention is thus used, and is unmis- 
takably shown in the spécifications and claims." , 

In Winans v. Denmead, 15 How. (U. S.) 342, 14 L. Ed. 722, the 
claims of the patent read as fdlïows : 

"What I claim as my invention, and désire to secure by letters patent, is 
making the body of a car for the transportation of coal, etc., in the form 
of a frustum of a cône, substantially as herein described, whereby the force 
exerted by the weight of tlie load presses equally in ail directions, and dees 
not tend to change the form thereof, so that every part resists its equal 
proportion, and by which, also, the lower part is so reduced as to pass dovm 
within the truck frame and between the nxles, to lower the center of gravity 
of the load without diminishing the capacity of the car, as described. I also 
claim extending the body of the car below the Connecting pièces of the truck 
frame, and the line of draft, by passing the Connecting bars of the truck 
frame and the draft bar, througli the body of the car, substantially as 
described." 

The patentée expressly claimed the "making the body of a car for 
the transportation of coal in the form of a frustum of a cône," etc. 
The défendants made theirs in an octagonal form. The court held, 
reversing the court below, that défendants infringed, and said : 

"It is generally true, when a patentée describes a machine, and then claims 
it as described, that he is understood to intend to claim, and does by law 
actually cover, not only the précise forms he bas described, but ail other 
forms which embody his invention ; it being a familiar rule that to copy 
the principle or mode of opération described is an infringement, although 
such copy should be totally unlike the original in form or proportions. * * * 
The reason why such a patent covers only one geometrical form is not that 
the patentée cas described and claimed that form only ; it is because that 
form only is capable of ernbodying his invention, and, consequently, if the 
form is not copied, the invention is not used. Where form and substance 
are inséparable, it is enongh to look at the form only. Where they are sep- 
arable — where the whole substance of the invention may be copied in. a dif- 
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ferent form — it is the duty of courts and juries to look through the form 
for the substance of the invention — foi 1 that which entitled the inventor to 
his patent, and which the patent was designed to Recure. Where that is 
fonnd, there is an inf ringement ; and it is not a défense that it is em- 
bodied in a form not described, and in tenus claimed by the patentée." 

In Ives et al. v. Hamilton, supra, it was held: 

"Where an improvement in sawmills, for which letters patent were is- 
sued, consista of the combination of the saw witli a pair of curved guides 
at the upper end of tlie saw, and a lever, connec-ting rod, or pitmau, straight 
guides, pivoted cross-head, and slides or blocks and crank-pin, or their équiv- 
alents, at the opposite end, whereby the toothed edge of the saw is caused 
to move uneqnally forward and backward at its two ends while cutting. The 
claim is, 'giving* to the saw in its downward inoVement a rocking or rolling 
motion by menus of the combination of the cross-head working in the curved 
guides at the upper end of the saw, the lower end of which is attached to 
a cross-head, working in straight guides and pivoted to the pitman below the 
saw, with the crank-pin substantially as described,' the use by another party 
of guides consisting of two straight Unes representing two consécutive eords 
of the curve of the guides of the patentée, and arrangée! in other respects 
in the same manner as this curve, is clearly the employment of a mechanical 
équivalent, and is an infringement of the patent." 

Hère the claim was for curved guides, and they were not ttsed. 
In Machine Co. v. Murphy, supra, the court said: 

"Except where form is of the essence of the invention, it bas but little 
weight in the décision of sueh an issue; the correct rule being that, in de- 
termining the question of infringement, the court or jury, as the case may 
be, are not to judge about similarities or différences by the names of things, 
but are to look at the machines or their several devices or éléments in the 
light of what they do, or what office or function they perform, and how they 
perform it, and to find that one thing is substantially the same as another 
if it performs substantially the same function in substantially the same way 
to obtain the same resuit, always bearing in mind that devices in a pat- 
ented machine are différent in the sensé of the patent law when they per- 
form différent functions or in a différent way, or produce a substantially 
différent resuit, ~Sov is it saf e to give mueh hecd to the f act that the cor- 
responding device in two machines organized to accomplish the same resuit 
is différent in shape or form the one from the other, as it is necessary in 
every such investigation to look at the mode of opération or the way the 
device works, and at the resuit, as well as at the means by which the 
resuit is attained." 

See, also, Tilghman v. Proctor, 102 U. S. 780-731, 20 L. Ed. 279. 

I think that défendants hâve copied and used complainant's method 
as described in claim 1, and that in so far as there is a change of a 
thing used in carrying the method into effect the défendants use a 
substantial équivalent. 

I hâve carefully examined the question of prior use, reading ail 
the évidence, and find that défense is not sustained. 

Decree for complainant. 
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(VICTOR TAMCTNG MACH. CO. et al. v. TALK-O-PHONE CO. 

SAME t. LEEDS & CATLIN CO. 

(Circuit Court, S. D. New York. April 26, 1006.) 

1. Patents — Expiration op Foreign Patent — Identitt of Invention. 

A prior patent in a foreign country for a nrinor part of a broad or 
basie invention is not for the same Invention as a subséquent United 
States patent eovering both the minor parts and the broad main inven- 
tion, witliin the meaning of Rev. St. § 4S87 [U. S. Comp. St 1901, p. 
3382], and such foreign patenting of a part does not so affect the whole 
that the expiration of the foreign patent terminâtes the whole of the 
American patent including the broad claims. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 188Y 2 - 
191.] 

2. Same — Term of Foreign Patent. 

The provision of Rev. St §4887 [U. S. Comp. St. 1901, p. 3382], that 
a United States patent shall expire at the same time as a prior foreign 
patent for the same invention, bas référence to the légal term of the for- 
eign patent as appears on Its face at the time of the issuance of the 
United States patent, and the latter 1s not further limited by the sub- 
séquent lapse or forfeiture of any portion of such légal term of th» 
foreign patent by the failure to comply with a condition subséquent such 
as the payment of additiional fées at stated Intervais. 

8. Same — Infringement — Gbamophone. 

The Berliner patent No. 534,543, for lmprovements in talking ma- 
chines, claims 5 and 35, hetd valid as against the claini that they expired 
with certain foreign patents, and a preliminary lnjunction granted re- 
straining their infringement on prior adjudication of their validity. 

In Equity. On motion for preliminary injunction. 

Horace Pettit, for complainant. 
Louis Hicks, for défendants. 

TOWNSEND, Circuit Judge. The Mis allège infringement of 
claims 5 and 35 of the Berliner patent, No. 534,543. The Circuit Court 
for the Southern District of New York, in the suit of this complain- 
ant against the American Graphophone Company (140 Fed. 860) 
after an exhaustive discussion of the issues presented, sustained said 
claims, and its decree was affirmed by the Circuit Court of Appeals on 
Mardi 1, 1906, after elaborate argument by able counsel and upon 
voluminous briefs in which apparently every material défense was pre- 
sented and discussed. The case on this motion is presented by some 
500 pages of affidavits and briefs. "Défendants' Exhibit Letters 
Patent" is a book of some 135 pages. It appears that the machines 
of thèse défendants are practically identical with those found to in- 
fringe in the former suit. Thèse défendants, however, hâve set up 
twelve défenses, claimed either to consist of new matter not before 
the court on the former hearing or to relate to matters which, while 
in the record at the former hearing, were not considered or dis- 
cussed. The court is urged to dispose of thèse questions at the 
earliest possible moment, in view of the great financial interests in- 
volved, of the advertisements and circulars issued by the respective 
parties relating to the patent in suit and the machines claimed to 
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infringe, and of the serious damage involved whether a preliminary 
injunction be granted or denied. 

The new défenses are founded, inter alia, on the contentions that 
the patent in suit has expired by reason of the expiration of prior 
Berliner German, French, and English patents, and a Berliner-Suess 
Canadian patent, by reason of Berliner's abandonment of his inven- 
tion in view of said Berliner-Suess patent; that Berliner was antici- 
pated by an Edison patent; that in the former suit the Berliner patent 
was not fairly in controversy; that complainant has been guilty of 
lâches; and that défendants do not infringe, in view of the prior art 
and especially of certain prior Berliner patents. The first and second 
défenses rest upon prior Berliner German patent, No. 53,622, and 
French patent, No. 207,090. It is claimed that the Berliner patent 
in suit covers improvements in détails of construction upon the 
gramophone described and claimed in earlier patents, because his 
broad invention had been disclosed therein, and especially in 372,786, 
not before the court in the original suit, and that those détails were 
covered by said prior foreign patents; that the inventions in suit 
are identical with those of the foreign patents, and that, as they ex- 
pired prior to the commencement of this suit, the patent in suit ex- 
pired at the same time under the settled rule. Bâte Refrig. Co v. 
Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 39 L. Ed. 601 ; Siemens v. 
Sellers, 123 U. S. 276, 8 Sup. Ct. 117, 31 L. Ed. 153. It is claimed 
that the language of the spécifications of the patent in suit supports 
this view, where the patentée says that "one feature of my invention 
has référence to the method of recording sound," etc., and "the other 
features of my invention hâve référence to the construction of the 
détails of both the recorder and the reproducer of the gramophone," 
and that, while he illustrated his reproducing apparatus as a whole, 
he does not state that it is his invention. It is claimed, further, that 
unless the claims in suit are limited to certain improvements in dé- 
tails they are anticipated by Edison and Suess. 

It is argued that the patent in suit expired prior to the commence- 
ment of this suit by reason of the expiration of said prior Berliner 
German and French patents. The drawings of the German patent are 
substantially identical with Figures 6 and 7 of the patent in suit, 
and the spécifications describe and the claims cover thèse constructions. 
The same is true (barring the claims which are immaterial) of said 
French patent. The German patent, being a patent of addition to 
prior patent No. 45,048, expired with the expiration thereof on No- 
vember 7, 1902. The French patent expired July 19, 1905. The 
French patent and the claims of the German patent cover improve- 
ments in détails of the construction of Berliner's recorder and repro- 
ducer. It is claimed by complainant that thèse détails differ in con- 
struction and opération from those shown in the patent in suit and 
covered by claims not in issue; but this question can only be de- 
termined by expert testimony, and this point does not appear to be 
material in the détermination of the issue herein. The issue hère 
presented, assuming the détails to be substantially identical, is 
whether the prior patenting in a foreign country of a minor part of 
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a broad or basic invention, such as that covered by the claims in 
suit, so affects the whole that the expiration of the foreign patent ter- 
minâtes the whole of a United States patent, which includes both the 
minor parts and the broad main invention. The Circuit Court and 
the Circuit Court of Appeals in the original suit held that the claims 
in suit covered the broad invention. 

The claims in suit are as follows: 

"(5) The metliod of reproducing sounds from a record of the same, which 
consists in vibrating a stylus and propelling the same along the record by and 
in accordance with the said record, substantially as described." 

"(35) In a sound-reproducing apparatus, consisting of a traveling tablet 
having a sound record formed thereon and reproducing stylus shaped foi- 
engagement with said record and free to be vibrated and propelled by the 
same, substantially as described." 

The statute provides as follows: 

"Sec. 4887. No person shall be debarred from receiving a patent for bis in- 
vention or discovery, nor shall any patent be declared invalid, by reason of 
its having been flrst patented or caused to be patented In a foreign country, 
unless the same has been introduced into public use in the United States for 
more than two years prior to the application. But every patent granted for 
an invention which has been previously patented in a foreign country shall be 
so limited as to expire at the same time with the foreign patent, or, if tliere 
be more than one, at the same time with the one having the shortest tenu, 
and in no case shall it be in force more than seventeen years." [U. S. Comp. 
St. 1901, p. 3382.] 

The test in each case, under the statute, is whether the inventions 
are identical, as is said by the Suprême Court in Commercial Mfg. 
Co. v. Fairbanks Co., 135 U. S. 176-194, 10 Sup. Ct. 718, 724, 34 L. 
Ed. 88: 

"A fair test of the question as to whether the American patent is antici- 
pated by the foreign patents, or is included in them, we think would be : 
Were a person in this country, after the issue of the présent American patent, 
to commence the manufacture of oleomargarine by the précise process de- 
scribed in the Bavarian or Austrian patents, supposing that process had not 
been patented abroad, would the courts refuse an injunetion to restrain the 
use of the process on the ground that it Infringed that covered by the Ameri- 
can patent? We can hardly deem it possible that any intelligent court would 
deny an injunctkm, if applied for under such circumstances, and we think 
this fairly illustrâtes the relation of the foreign to the American patent." 

The cases cited do not satisfactorily settle this question, or at most 
do not seem to support défendants' contention. Thus in Siemens v. 
Sellers, 123 U. S. 276, 8 Sup. Ct. 117, 31 E. Ed. 153, the Suprême 
Court held that the American patent expired with the foreign patent, 
saying that: 

"The principal invention is in both, and if the American patent contains 
improvemeuts this fact cannot save the patent from the opération of the law 
which is invoked." 

In Western Electric Co. v. Citizens' Tel. Co. (C. C.) 106 Eed. 
215, the court said as follows: 

"But, what is more direotly to the point, the essence of the patent in suit 
contained in the flrst claim thereof, namely, the cutting out of the annunciator 
from the circuit employed for conversation, is embodied in the description 
of the invention in the foreign patents. The construction given in the speci- 
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fications necessarily involves it. The case is, therefore, brought under the 
opération ot' the rule laid down in Siemens' Adm'r v. Sellers, 123 U. S. 270, 
8 Sup. Ot. 117, 31 L. Ed. 153, even though it be conceded that there are dif- 
férences in some détails between the foreign and the home patents upon whicli 
independent claims might be based." 

I fail to find in the numerous cases cited by counsel any au- 
thority for the proposition advanced by défendant that, if an article 
made according to the description of the prior foreign patent would 
infringe any claim of the American patent no matter how insignificant. 
then the two patents are for the same invention and the American 
patent expires in toto with the prior foreign patent. In fact the inter- 
prétation placed by the courts upon the décision of the Suprême Court 
in Siemens v. Sellers, supra, sectns to be that the test is whether the 
principal invention of the domestic patent is found in the prior foreign 
patent. I think, from such brief examination as I hâve been able 
to give to the authorities cited, that the rule contended for by the de- 
fendant does not apply to cases where the foreign patents which hâve 
expired do not cover the broad claims for the basic invention. 

It is next contended that the patent in suit expired at the same time 
with certain other Berliner German and French patents and an English 
patent, because thèse patents cover the invention of Berliner's United 
States patent, No. 564,586. But an examination of the drawings of the 
prior British patent shows that there is omitted therefrom the Figure 
10 of the United States patent, No. 564,586, which was the only figure 
illustrating the form of the device covered by the claims hère in suit. 
There is nothing either in the spécifications or drawings of the said 
British patent which describes, illustrâtes, or shows the method or 
apparatus of the claims hère in suit. Thèse considérations apply 
equally to said earlier German and French patents. 

The fourth, fifth, and sixth défenses are founded upon a Canadian 
patent (No. 41,901) to Berliner, as assignée of Suess, upon which de- 
fendant lays great stress. This patent discloses and broadly claims 
the invention covered by the claims hère in suit. It is contended that 
thereby Berliner admitted that Suess was the inventor of the repro- 
ducing apparatus in suit, that by Berliner's application as assignée 
of Suess he abandoned the broad claims in suit and that, as the said 
Canadian patent covered said broad invention and expired in 1899, 
the patent in suit expired with it. The évidence introduced in the 
original suit showed, and the court found on the Suess patent, 427,279, 
that Suess was merely an improver of a particular form of swinging 
arm device, and some of the language used in the spécifications of 
this Suess Canadian patent, which, however, was not before the court 
in the original suit, secms to indicate that its structure is merely an 
improvement on the broad Berliner invention, and Berliner himself 
afterwards applied for and obtained a Canadian patent for the broad 
invention covered by the claims hère in suit. But the Canadian patent 
in ternis describes and claims the broad generic invention of Berliner 
covered by the claims hère in suit, as will be seen from the following 
claims : 

"(5) In an apparatus for reprodneing sounds from a reeord tablet, the 
combination with a reproducer rnechanism consisting of a Sound conveyâng 
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tube and a diaphragm and stylus mounted at one end of the tube, of a freely 
swinging supporting frame for the sald reprodueer mechanism, substantially 
as described." 

"(7) In an apparatus for reproducing sounds from a record tablet, the 
combination with a reprodueer mechanism consisting of a Sound conveyor, 
and a diaphragm and stylus mounted at one end thereof, of a supporting 
frame for the said reprodueer, loosely pivoted to swing freely both laterally 
and vertically, substantially as described." 

"(11) In an apparatus for reproducing sounds from a rotating record 
tablet, a reproducing stylus mounted to hâve a free movement over the sur- 
face of the record tablet, substantially as described." 

I think, therefore, that if this patent expired, as claimed, in 1899, 
the patent in suit expired at the same time, upon the authority of the 
décisions cited above. 

It is contended by complainant, however, that the Canadian patent 
did not then expire, because it was granted for a term of 18 years from 
its date, namely, from February 11, 1893. The grant of the patent 
is for "the period of 18 years from the date, * * * subject to the 
conditions in the acts" of Canada. The patent grant further provides 
as follows: 

"The partial fee required for the term of six years having been paid to the 
Commissioner of Patents, this patent shall cease at the end of six years from 
date unless at or before the expiration of the said term the holder thereof 
pay the fee required for the further term or ternis as provided by law." 

The rule in such cases, as I understand it, is that the duration of 
the United States patent is limited by the duration of the légal term 
ôf the foreign patent, and that it is not limited by any lapse or for- 
feiture of any portion of said term by means of any condition subsé- 
quent. Pohl v. Brewing Co., 134 U. S. 386, 10 Sup. Ct. 577, 33 h- 
Ed. 953. 

In Bâte Refrig. Co. v. Sulzberger, 157 U. S. 1, 15 Sup. Ct. 508, 
39 L. Ed. 601, the Suprême Court says as follows : 

"But the American patent will be granted upon the condition that, if you 
obtain the foreign patent first, your invention shall be free to the American 
people whenever, by reason of the expiration of the foreign patent, <it becomes 
free to the people abroad." 

In Bonsack Mach. Co. v. Smith (C. C.) 70 Fed. 383, the court, 
construing the décisions, held that the question in every case was, 
when does the foreign patent expire? looking to its language when 
issued. Applying this test hère, I conclude with some hésitation 
that, as the term fixed in the grant was for 18 years, at the time when 
the United States patent in suit was issued, the latter does not lapse 
at the end of 6 years because of the failure of the patentée, after 
the United States patent had issued, to pay the fee for a further term 
of 6 years. This conclusion seems to accord with that reached by 
the Circuit Court of Appeals for this circuit in Welsbach v. Apollo, 
96 Fed. 332. In any event, for reasons hereafter stated, I hâve con- 
cluded to résolve the doubt raised on this point in favor of the com- 
plainant. 

The défense founded on the prior Edison patent will not be dis- 
cussed, because said patent was before the court in the original suit. 
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The contention that by reason of a certain contract between the parties 
"the prior suit was not * * * a suit in which the Berliner patent 
in suit * * * was fairly in controversy" is not deserving of notice. 
The contract and the relations of the parties were fully before the court, 
and the record and briefs in said case are a sufficient answer to any 
such contention. 

The other défenses of lâches and noninfringement need not be con- 
sidered. I hâve given ail of my time available during the past 
10 days to the examination of the varions questions presented on this 
motion, and hâve reached the conclusion that, except as to the Suess 
Canadian patent No. 41,901, the défendants hâve failed to introduce 
any new matter which would in my judgment hâve led the courts to 
reach a différent conclusion if it had been before them in the original 
suit. But, even if I am mistaken in this view, and if the expiration 
of the Suess Canadian patent is a complète défense, or if a décision 
of the questions raised as to the character and scope of the various 
patents now introduced for the first time should be postponed until 
final hearing, yet I am constrained to grant the injunction in order 
to permit an appeal and a détermination of the questions at the 
earliest possible moment. 

The motion for a preliminary injunction is granted, with leave to 
défendants to move for a stay pending the décision of thèse questions 
by the Circuit Court of Appeals. 



EDISON GENERAL ELECTRIC CO. v. CROUSE-HINDS ELECTRIC CO. 

(Circuit Court, N. D. New York. July 20, 1906.) 

Patents — Infringeme^t — Electbic Lamp Sockets. 

The Metzger patent, No. 489,682, for an eiectric lamp socket, daims 
5 and 7, are valid, and although not entitled to a broad construction, as 
for a pioneer invention, are, on the otlier hand, when read in connection 
with the spécification, not so limited as to deprive them of ail benefit of 
the doctrine of équivalents. As so construed, held infringed by a struc- 
ture which contains ail of the éléments of the daims in substantially the 
same combination and arrangement, and each performing the same func- 
tion, although some of them differ in form. Claim 6 held void for lack of 
invention. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Tatents, §§ 372, 
373.] 

This is a suit in equity to restrain alleged infringement by défend- 
ant of claims 5, 6, and 7 of United States letters patent No. 489,682, 
dated January 10, 1893, and issued to the complainant as assignée of 
Amandus Metzger, and also for an accounting. 

Samuel Owen Edmonds, for complainant. 
Hey & Parsons, for défendant. 

RAY, District Judge. The patent in question states in its spécifi- 
cations as follows: 

"The présent invention relates to sockets adapted to receive the bases of 
eiectric lamps or other translating devices, and to connect their terminais 
with a suitable supply circuit The main object of the invention is to pro- 
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vide a simple and improved device of this character. The invention consista 
primarily in a socket having an insulating body, with an extension on which 
the terminais are mounted in the manner liereinat'ter set forth, and the 
invention cousists also in the several combinations hereinafter described and 
claimed. In the accompanying drawings, Figure 1 is a partial section of a 
socket, having a base adapted to stand on a table, or to be secured to a wall 
or similar support ; Fig. 2 is a plan view of the socket, with the inclosing shell 
removed; Fig. 3 is a plan view of the base, with the shell and the terminais 
removed ; Fig. 4 is a view of a détail to be described ; and Fig. 5 is a partial 
section of a socket, having a différent outline, and adapted to be supported on 
a bracket or pipe, in a mamier common in electric lighting Systems. The 
socket to be described can be adapted for use iu various situations and Sys- 
tems, but it will be described herein as adapted to stand on a table, and as 
adapted to be secured to a bracket or pipe, and to reçoive a lamp having 
terminais of the Edison type. In constructing the socket, I form an insulating 
base, 1, of rubber, porcelain, or other insulating material. having at the center 
an intégral extension, 2, considerably smaller than the main part of the 
body, and when the socket is to be used as a stand or wall socket a circuni- 
ferential rib or flange, 3. The extension, 2, is preferably provided on its 
outer face or end with a dépression or ledge, 4, on which an inwardly bent 
flange, 5, on the bottom of the ring terminal, C, rests, and said terminal is 
securely held in place by a U-shaped clamping pièce, 7, which is adapted to 
rest on said flange, and to surround the central raised portion, 8, of the insu- 
lating extension. Screws are passed through the base from the rear and 
into the clamping pièce, to cause the same to clamp and hold the sleeve 
terminal. The pièce, 7, is provided with an arm, 10, in which flts a binding 
screw, 11, by means of which one of the circuit wires, 12, can be secured to 
the sleeve terminal of the socket. At the center of the raised portion, 8, is 
preferably formed a dépression, 13, of less depth than the dépression around 
the outer edge, and in which the second socket terminal, 14, is adapted to rest, 
this terminal being secured in place by a screw passed through the insulating 
base from the rear. A single fastening screw is sufflcient, since the terminal 
is prevented from turning by wall of insulating material around it. Said 
terminal is bent at right angles, and has a binding screw, 15, by means of 
which the outgoing wire, 16. of the circuit may be connected thereto. The 
under surface of the base is preferably provided with grooves, 17, through 
which the wires may pass to the holes, 18, through which the wires extend to 
the terminais; 19 are screw-holes, by means of which the socket base may be 
secured to any desircd support; 20 is a sheet métal shell, which rests on 
the base just inside of the flange. 3 ; and 21 is a screw-threaded insulating 
ring surrounding the sleeve terminal, and fitting within the neck of said 
shell. This arrangement of parts not only gives an ornamental appearance 
to the socket, but braces and proteets the sleeve terminal. By mounting the 
terminais, as described, it will be clear that they are fully insulated from 
each other, being separatcd on the face of the supporting body by a wall of 
insulating material, and the binding screws being on opposite sides of the 
extension, 2, and are very easily placed and secured in position. The particu- 
lar outline of the central extension is not important, neither is it essential in 
ail cases that dépressions for the terminais of the socket should be formed 
in the end of the support in the manner described. In Fig. 5, the insulating 
base is rnuch smaller than in Figs. 1, 2, and 3, but is larger than the extension, 
and is supported in a sheet métal shell. having a neck, 22, adapted to screw 
onto a bracket or pipe. The shell extends from the circumference of the body, 
and is therefore separated by a considérable distance from the extension and 
terminais supported thereon. The extension, 2, is formed in substantially the 
same manner as above described. This figure shows the inwardly turned 
flange, 5, on the sleeve terminal, with the clamping pièce, 7, resting on the 
same; this view being taken from the opposite side of a socket to that 
shown in Fig. 1. This view also shows more clcarly than the other views the 
manner in which the terminais are separated by the insulating material of 
the extension 2." 
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The claims in issue (o, 6, and 7) read as follows: 

"(5) The combination in a socket of an insulating base or body, a sleeve 
terminal having an inwardly bent flange or projection resting on a part of 
said insulating body, a clamping pièce adapted to fit over said flange, and a 
Bcrew or similar device passing through the insulating body and clamping 
pièce, and means for securing the circuit terminal to said clamping pièce, 
and through it to the sleeve terminal, snbstantially as described. 

"(0) The combination of the insulating standard having a ledge a round a 
central U-shaped portion, a sleeve terminal having a flange resting on said 
ledge, and a U-shaped clamping pièce on said flange, suustaiitially as de- 
scribed. 

"(7) The combination in a socket of an insulating body, a sleeve terminal 
provided with an inwardly extending flange, a central terminal, and a curved 
clamping pièce on said flange around the central terminal, substantially as 
described." 

It will be noted that the patent calls attention to two forms in which 
the invention may be employed to advantage. The one comprises a 
structure in which the insulating foundation is provided with an ex- 
tension upon which the metallic parts are secured, while the other 
comprises a structure in which the insulating foundation has no such 
extension, but the metallic parts are mounted thereon directly. The 
first four claims of this patent refer to the form first mentioned, where 
the insulating foundation is provided with an extension upon which 
the metallic parts are secured, while the three claims in issue are 
based upon the second form mentioned, in which this extension is 
dispensed with, and the metallic parts are mounted directly upon the 
insulating body. The patent also dcscribes and illustrâtes the inven- 
tion as applied to a no-key socket, ordinarily adapted to co-act with a 
chandelier or its équivalent, and to a réceptacle usually adapted to be 
attached to the wall. Therefore, the sockets and réceptacles men- 
tioned in the patent are essentially the same, the différence being chiefly 
in the shape or design of the insulating foundation. The complain- 
ant contends that the description in the patent refers to two important 
features, which, apart from the metallic parts, distinguish this struc- 
ture broadly from the structures theretofore employed. The com- 
plainant contends that the first of thèse features concerns the use of 
an insulating base or body or standard, by which is meant insulating 
material of abundant mass as distinguished from the insulating ma- 
terial of disk form, which characterized the single disk and the dou- 
ble disk sockets of the prior stages in the évolution of the art. The 
complainant also contends that the second feature concerns the elec- 
trically and mechanically separating the two socket terminais of 
opposite polarity by the use of a wall of insulating material, prevent- 
ing those oppositely charged terminais from becoming electrically con- 
nected, either by the mechanical shifting of their positions, or by an 
intervening bridge, as of moisture. Claims 5, 6, and 7 are allégée! 
to be drawn upon the second form, in which the invention may be 
employed as referred to in the two first paragraphs of the spécifica- 
tions above quoted. The contention is that the claims in issue cover 
an insulating base or body having mounted thereon a screw shell or 
sleeve terminal, provided with an inwardly bent flange, a U-shaped 
clamping pièce fitting over such flange, screws for securing the clamp- 
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ing pièce, and the sleeve terminal as a necessary conséquence to the 
insulating body, and means for conducting current to the clamping 
pièce and sleeve terminal. 

I will not take the time to discuss the question of the validity of 
claims 5 and 7 of the patent in suit. Presumptively they are valid, 
and I do not find sufficient évidence in the record and the prior art, 
after a full and careful considération of the same, to overcome this 
presumption, and the finding therefore is that claims 5 and 7 of the 
patent in issue are valid. 

The more serious and difficult question involved in this suit is, does 
the défendant infringe? In arriving at a satisfactory conclusion on 
the question of infringement, it is necessary, however, to examine 
the patent with care. If a pioneer, and entitled to a broad construc- 
tion accordingly, it is entitled to the application of équivalents in the 
broad and comprehensive sensé. 

Claim 5 is a combination claim, with the following éléments : In a 
socket (1) an insulting base or body; (2) a sleeve terminal having 
(a) an inwardly bent flange or projection resting (b) on a part of 
said insulating body; (3) a clamping pièce adapted to fit over said 
flange; (4) a screw or a similar device passing through (a) the in- 
sulating body, and (b) the clamping pièce; and (5) and lastly, means 
for securing the circuit terminal (a) to said clamping pièce, and (b) 
through it to the sleeve terminal, substantially as described. 

Claim 6 consists of the following éléments in combination: (1) the 
insulating standard, having (a) a ledge around a central U-shaped 
portion; (2) a sleeve terminal, having a flange resting on said ledge; 
and (3) a U-shaped clamping pièce on said flange, substantially as 
described. 

Claim 7 has in combination the following éléments : In a socket 
(1) an insulating body; (2) a sleeve terminal provided with an in- 
wardly extending flange; (3) a central terminal; and (4) a curved 
clamping pièce on said flange around the central terminal, substan- 
tially as described. 

While claim 6 speaks of "the insulating standard," I assume that 
the insulating base or body is meant, and whether we use the insulat- 
ing body of one mass suitably fashioned, or that having an extension 
or raised portion, upon which the metallic parts are mounted, I dis- 
cover no substantial différence in the principle involved. 

I fail to discover in either the claims or spécifications of the patent 
in suit any référence to an abundant mass of insulating material as 
distinguished from the disks of insulating material employed in the 
former art, and I cannot see that any particular importance can be 
given it, as in the prior art, in the patent No. 251,500, "socket or 
holder for electric lamps," issued to Edward H. Johnson in 1881, we 
hâve an abundant mass of insulating material of wood, and the same 
is true of the Bergmann patent of 1882, No. 257,277, socket for in- 
candescent lamps. In 1885 Bergmann took out another patent for 
socket for incandescent lamps, No. 311,100, date of January 20, 1885, 
and he says: 
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"My object is to provide a socket of this kind which shall be compact and 
of as few parts as possible, in which the amount of insulating material used 
shall be very small, and which shall contain a simple and effective form of 
circuit controller." 

And he also says: 

"The socket eonstructed as described * * * has no useless mass of 
insulating material, being merely a métal skeleton, with just enough insulation 
to separate the terminais, ail the circuit connections being carried by the 
single insulating-disk, instead of being divided among two or more insulating 
portions, as heretofore." 

The effort of Bergmann seems to hâve been to get away from the 
abundant or superabundant mass of insulating material of the prior 
art. This is not mentioned as showing anticipation of the patent in 
suit, but as showing there is nothing new or novel in the use of an 
abundant mass of insulating material. The question was how to 
make a neat, compact, light, durable, safe, cheap, and efficient socket, 
avoiding the dangers of cross-circuiting, etc. Metzger filed his ap- 
plication for the patent in suit in April, 1892, and had the prior art 
before him, as he is presumed to hâve been thoroughly conversant 
therewith. In fact, the patentée (Metzger) says: 

"The invention consists primarily in a socket having an insulating body 
[old] with an extension on which the terminais are mounted in the manner 
hereinafter set forth ; and (2) the invention consists also in the several com- 
binations hereinafter described and claimed." 

I can discover no novelty amounting to invention in a mass of in- 
sulating material, with one part or portion thereof raised or elevated 
for convenience and utility in mounting theron or attaching thereto 
the other parts of the socket. The invention résides in the mode and 
manner of attaching the varions parts to this central mass of insulat- 
ing material, or rather the novel and efficient way of arranging them, 
with référence to each other, so as to accomplish the main purpose. 
This involved some cutting or rather molding of the insulating ma- 
terial to adapt it to the use intended. Each and every élément of 
each of thèse claims is old, had been used in the prior art, or at least 
plainly and distinctly suggested by it, the form or shape and size be- 
ing changed, but in no way that suggests invention. I think, there- 
fore, the claims of the patent in determining the question of infringe- 
ment must be limited accordingly in applying the doctrine of équiva- 
lents. For convenience in giving a description of the complainant's 
construction in accordance with the patent in suit, and also of dé- 
fendants alleged infringing construction, we will assume that the 
body of insulating material stands on end before us. We will then 
speak of the upper end as the one on which the inwardly bent flange 
on the bottom of the ring terminal rests. Assuming this body of in- 
sulation to be first eut or molded, to correspond in shape with the 
ring terminal— that is, cylindrical — on opposite sides thereof a small 
portion is eut away from top to bottom to permit the attachment 
thereto of the arm, 10, of the U-shaped clamping pièce, 7, and its 
binding screw, 11, on the side of the body, and of the second socket 
terminal, 14, which is bent at right angles so that one-half of its 
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length, about, rests on top of, or the upper end of, the insulating 
body, and the other half on the side thereof, and its binding screw, 
15, on the side of the body, without their extending out laterally 
further than the side of the ring terminal. One part of this second 
socket terminal rests on a part of the upper end of the body, which 
is made U-shaped, and is higher than the remaining part of the upper 
end, and made so by cutting (or molding) away a part of the upper 
end to receive the flange of the ring terminal, and the U-shaped clamp- 
ing pièce resting thereon, the clamping pièce above the flange, of 
course. This eut away portion corresponds in shape and size with the 
clamping pièce, aside from its arm, 10. This cutting away of a por- 
tion of the upper end of the insulating body forms what is called in 
the patent in suit "a ledge," and it is on this so-called "iedge" that 
the flange of the "ring terminal" rests, and on which flange the 
U-shaped clamping pièce rests. The U-shaped clamping pièce, 7, 
and, consequently, the ring terminal, 6, and the second socket ter- 
minal, 14, are held securely in place by means of screws coming 
through the insulating body from the bottom thereof. Thèse holding 
screws are distinct from the binding screws, 11 and 15, to which the 
wires are attachée!. Attach the wires to the heads of thèse binding 
screws, which are on opposite sides of the insulating body, and we 
hâve the complainant's socket. In this way the second socket ter- 
minal is raised above the clamping pièce, 7, holding the sleeve or 
ring terminal by means of its flange, and, when this second socket 
terminal is sunk into the raised U-shaped part of the insulating body 
(a préférable mode of construction) it is separated from the U-shaped 
clamping pièce and the flanges of the ring terminal by a wall of in- 
sulating material. Of course, this whole structure may be inclosecl 
in a réceptacle or hollow body of insulating material, made intégral 
with the insulating body, before described. Possibly it should be 
mentioned that the ring terminal is eut away on opposite sides thereof 
where the binding screws to which the wires are attached are respec- 
tively located. Also, this ledge is a preferential construction or 
formation, as is the dépression to receive the second socket terminal. 
Now what has the défendant done? (1) It has the same ring ter- 
minal with flanges and one eut away portion only, but this is not 
material. It was old in the art. (2) It has the mass or body of in- 
sulating material eut or molded to conform in shape to the ring ter- 
minal ; that is, cylindrical. Old and known to the prior art and to 
everybody. (3) It has the flanges of the ring terminal resting on 
the upper end of the insulating body, and held down to it by a U- 
shaped clamping pièce adapted to rest thereon. But this clamping 
pièce is of the "short-horned" variety, and not adapted to surround 
the raised portion of the insulating body, which raised portion is 
found in defendant's construction, to the extent the clamping pièce of 
complainant's patent does. In fact it "surrounds it" on one side only, 
while complainant's clamping pièce surrounds his "raised portion" 
on three sides. This clamping pièce is held in position, not by two 
screws coming through the insulating body from the bottom or lower 
end thereof, as in complainant's, but by one screw only (a hollow 
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one), which performs an additional function, described later. This 
U-shaped clamping pièce does not hâve the arm, 10, or the binding 
screw, 11, but in lieu thereof makes connection with the correspond- 
ing circuit wire by means of a long sharp-pointed screw passing 
through the barrel of the hollow screw before mentioned, and conse- 
quently through the insulating body and into a métal washer, to 
which washer is attached the proper circuit wire, and the lower end 
of this hollow screw and the washer holding the circuit wire may be 
seated in the lower part of the body of the insulating material, or in 
an added body of insulating material. The other, or second, socket 
terminal is seated on a raised portion of the upper or top end of the 
insulating body, not exactly Hke complainant's, but sufficiently simi- 
lar, but this second terminal is not bent at right angles, and has no 
binding screw to receive and hold the other, or, as complainant's 
patent calls it, "outgoing wire 16 of the circuit." It is wholly on the 
top of this raised part of the upper end of the insulating material, and 
is held in place by a hollow screw passing to the lower end of the 
insulating body. It makes contact with this "outgoing wire" of the 
circuit by means of a long sharp-pointed screw passing through the 
hollow screw, as before described, and connected with the other wire 
in the same manner as does the other long pointed screw before men- 
tioned. This is defendant's socket. The substantial différences are 
in the shape of the U-shaped clamping pièces and of the "second 
socket terminais," and in the mode and manner of making connection 
with the respective wires of the terminais. Are thèse substantial 
équivalents ? 

Unless the spécifications of the patent in suit limit the scope of 
claim 5 as it reads, the defendant's socket reads upon this claim. 
The spécifications of a patent may limit the claims made, or they 
may, in a sensé and to a degree, enlarge or broaden the meaning to be 
given the terms employed therein. The shape and form of devices of 
this character are of little conséquence unless such shape and form 
enable the élément described to perform some office or function it 
could not perform but for such shape. In complainant's patent the 
U-shaped clamping pièce, 7, is secured to the insulating body by the 
two independent screws, while in defendant's socket it is secured 
thereto by one only, and this is hollow. I regard this as immaterial, 
as the office or function of the one, so far, is the same as that of the 
two. But this U-shaped clamping pièce of the defendant's socket has 
no arm at ail, and no binding screw fits therein to hold or attach to 
the wire of the circuit. For this is substituted the long pointed screw 
which connects with the wire below the body of insulating material 
or in its lower end, and this screw passes through the single hollow 
screw which fastens or holds the clamping pièce on the flange of the 
ring terminal, and also to the body of insulation, but it binds on the 
U-shaped clamping pièce, and in fact connects, although not directly, 
the wire to the clamping pièce. The washer is added to the wire, and 
the lower end of the hollow screw seerns to hâve a washer intégral 
with it at its lower end, and the two washers are brought into immé- 
diate contact on their flat broad surfaces. In short, the method and 
146 F.— 35 
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mechanical device for Connecting the ring terminal and clamping 
pièce with the wire and its location on the insulating body is changed. 
That the one is the electrical équivalent of the other cannot be 
doubted. The electrical office or function of the one is the same as 
that of the other, and the gênerai arrangement of the terminais with 
respect to each other and to the avoidance of cross-circuiting is the 
same. Mechanically, there is more to this mechanism of défendant 
than to complainant's, but in this device they serve the same précise 
purpose — to connect the wire to the clamping pièce, flange, and conse- 
quently the ring terminal, and hold it in position, separated from the 
other or second terminal attached to or connected with "the outgoing 
wire," so-called, in the spécifications of complainant's patent. Treat- 
ing the hollow screw as an arm of the clamping pièce, although it is 
not intégral with it, and the long pointed- screw passing through it 
and screwing into the washer attached to the wire as a binding screw, 
to which the wire is attached, and we hâve a device "by means of 
which one of the circuit wires, 12, can be secured to the sleeve ter- 
minal of the socket," and, in the broad language of claim 5, "means 
for securing the circuit terminal to said clamping pièce, and through 
it to the sleeve terminal." Is it, as a whole, "substantially as de- 
scribed"? As a whole, it dispenses with one of the screws of the 
patented device, not an élément of the claim, and also with the arm, 
10, intégral with it, but it substitutes the long pointed screw and two 
washers, one of which is, in one construction at least, intégral with 
the hollow screw and the other attached to the wire. 

It seems to me that when changes are made substantial équivalents 
are used, and that in the sensé of the patent law the two sockets per- 
form the same functions, with substantially the same means, in sub- 
stantially the same way. Each does the same thing, in the same way, 
with substantially the same combination of devices or éléments ar- 
ranged in substantially the same way, making one complète device, 
to wit, an electric lamp socket, adapted to receive the bases of electric 
lamps or other translating devices, and to connect their terminais 
with a suitable supply circuit. I find no élément of claim 5 of the 
patent in suit omitted in defendant's socket, and I think the combination 
and arrangement of the several parts are substantially the same in 
every material respect. Change of form in the éléments does not avoid 
infringement, and the words of claim 5, "substantially as described," 
seem fully to warrant the changes described in "means for securing 
the circuit terminal to said clamping pièce, and through it to the 
sleeve terminal," and also the other changes mentioned in making 
complainant's device in accordance with, and within the terms of, 
the patent in suit. While it is true that every part of a combination 
claimed is presumed to be material thereto, and that a combination 
is an entirety, and that if one élément is omitted the claim disappears 
unless a substantial équivalent is substituted, and such substitution 
is permissible in the particular case, still I think that the language 
of the spécifications of the patent in suit has not limited the claims 
to the particular forms mentioned, and that it was not necessary to 
claim équivalents in the claims themselves, or mention them in the 
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spécifications. "The patentée, having described his invention and 
shown its principles, and claimed it in that form which most perfectly 
embodies it, is, in contemplation of law, deemed to daim every form 
in which his invention may be copied unless he manifests an inten- 
tion to disclaim some of those forms," which, of course, he may do, in 
certain cases, by mentioning in his claim one particular thing as con- 
tradistinguished from ail others of the kind. Walker on Patents 
(4th Ed.) §363, says: 

"Sec. 363. A change of form does not avoid an infringement of a patent 
unless the form shown in the patent is necessary to the functions which the 
patent ascribes to the invention, or unless that form is the distinguishing char- 
acteristic of the invention, or is essential to its patentability. or unless the 
patentée spécifies a particular form as the means by which the effect of the 
invention is produced, or otherwise confines himself to a particular form of 
what he describes. Even where a change of form somewhut modifies the 
construction, the action, or the utility of a pateuted thing, noninfringement 
will seldom resuit from such a change." 

In determining the validity of claim 7 of the patent in suit and the 
question of infringement thereof, we are to détermine the meaning 
of the words "around the central terminal" in the light of the lan- 
guage of the spécifications and a view of the drawings. Clearly, it 
is not intended that the curved clamping pièce shall completely en- 
circle the central terminal, for such a pièce is not shown or described. 
A person may be "around" a house, inside or outside, without en- 
circling it or going ail around it. The word "around" means, pri- 
marily, "in a circle or sphère ; round about" ; secondarily "from place 
to place; hère and there; about; as to travel around from city to 
city"; third, "about; near; as he waited around till the fight was over." 
Claim 7 calls for a curved clamping pièce fixed and near to, and par- 
tially encircling, the central terminal ; not one moving about from 
place to place. The défendant has such a clamping pièce, but it is 
curved to a lesser extent or degree than the one show in the spécifi- 
cations of the patent, and, as before stated, does not inclose this ter- 
minal on more than one side. Défendant has a "sleeve terminal" 
or "ring terminal," and this has an inwardly extending flange, also 
a central terminal and an insulating body — ail the substantial équiva- 
lents of the same éléments in complainant's patent in suit. 

It seems to me clear that the changes in this case in defendant's 
socket are not as great or as wide a departure from the claims 
read in the light of the spécifications as were those of the défendant 
in Cash Register Co. v. Cash Indicator Co., 156 U. S. 502 (page 516) 
15 Sup. Ct. 434, 39 L,. Ed. 511, where infringement was held to be 
established. It is often very diffïcult to draw lines of distinction. In 
Westinghouse v. Boyden Power Brake Co., 170 U. S. 568-569, 18 
Sup. Ct. 722, 723 (42 L. Ed. 1136) the court said: 

"But even if it be conceded that the Boyden device corresponds with the let- 
ter of the Westinghouse claims, that does not settle conclusively the question 
of infringement. We hâve repeatedly held that a charge of infringement is 
sometimes made out, though the letter of the claims be avoided. Machine 
Co. v. Murphv, 97 U. S. 120, 24 L. Ed. 935 ; Ives v. Hamilton, 92 U. S. 42G, 
431, 23 L. Ed. 494 ; Morey v. Lockwood, 8 Wall. 230, 19 L. Ed. 339 ; Elizabetli 
v. Pavement Company, 97 U. S. 126, 137, 24 L. Ed. 1000 ; Sessions v. Romadka, 
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145 U. S. 29, 12 Sup. Ct. 799, S6 L. Ed. 609 ; Hoyt v. Home, 145 TT. S. 302, 12 
Sup. Ct. 922, 36 L. Ed. 713. The converse is equally true. The patentée may 
bring the défendant within the letter of his claims, but if the latter has so far 
changea the principle of the device that the claims of the ratent, literally con- 
strued, hâve ceased to represent his actuel invention, he Is as littie subject to 
be adjudged an infringer as one who has violated the letter of a statute has 
to be convicted, when he has done nothing in contlict with its spirit and intent 
'An infringement,' says Mr. Justice Grier in Burr v. Duryee. 1 Wall. 531, 572, 
17 L. Ed. 650, 600, 661, 'involves sulistautial identity, whether that identity 
be described by the ternis, "same principle," saine "modus operandi," or any 
other. » « * The argument used to show infringement assumes that 
every combination of devices in a machine which is used to produce the same 
effect is neeessarily an équivalent for any other combination used for the 
same purpose. This is a flagrant abuse of the term "équivalent" ' We hava 
no désire to qualify the repeated expressions of this court to the effect that, 
where the invention is functional, and the defendant's device differs from that 
of the patentée only in form, or in a rearrangement of the same éléments of a 
combination, he would be adjudged an infringer, even if, in certain particulars, 
his device be an improvement upon that of the patentée. But, after ail, even 
lf tue patent for a machine be a pioneer, the alleged infringer must hâve 
done something more than reached the same resuit. He must bave 
reached it by substantially the same or similar means, or the rule that the 
function of a machine cannot be pitented is of no practical value. To say 
that the patentée of a pioneer invention for a new mechanism is entitled to 
every mechanlcal device which produces the same resuit is to hold, in other 
language, that he is entitled to patent his function. Mère variations of form 
may be disregarded, but the substance of the invention must be there. As 
was said in Burr v. Duryee, 1 Wall. 531, 573, 17 h. Ed. 650, 6G0, 661, an in- 
fringement 'is a copy of the thing described in the spécification of the patentée, 
either without variation, or with such variations as are consistent with its 
being in substance the same thing. If the invention of the patentée be a 
machine, it will be infringed by a machine which incorporâtes in its struc- 
ture and opération the substance of the invention; that is, by an arrangement 
of mechanism which performs the same service or produces the same effect 
In the same way, or substantially the same way. * * * That two ma- 
chines produce the same effect will not justify the assertion that they are 
substantially the same, or that the devices used are therefore mère équiva- 
lents for those of the other.' " 

I do not think that défendant has avoided even the letter of claims 
5 and 7 of the patent in suit, or the letter of the claims read in the 
light of, and modified and restricted by, the spécifications and draw- 
ings. The conclusion is that claims 5 and 7 of the patent in suit are 
not only valid, but infringed by the défendant. 

As to claim 6, which has in combination (1) the insulating stand- 
ard described, having a ledge around a central U-shaped portion 
thereof, and (2) a sleeve terminal having a flange resting on said 
ledge, and (3) a U-shaped clamping pièce on said flange, I fail to 
find invention in view of the prior art. Such a body of material 
eut away to form a U-shaped ledge wholly or partially around a 
raised central portion présents no novelty in or outside the art to 
which this patent relates. This ledge is mentioned in the spécifications 
as a preferential form of construction merely. It is a form of con- 
struction that would occur to any one of moderate skill in this art or 
in the trade of carpentry, and is old in ail arts where such a form of 
construction is désirable. Sleeve terminais having flanges turned in- 
wardly or outwardly were not only old in the art, but would occur 
to any skilled mechanic who desired to seat them on such a body of 
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material as has been mentioned. A U-shaped clamping pièce — that 
is, a curved clamping pièce — is not only old in this art, but in ail arts 
where clamping pièces are used. Such a form of clamping pièce 
for such a purpose as is described in the spécifications and placed on 
such a ledge above the fiange, and resting thereon and fastened to 
the body of the insulating material by screws or similar devices, 
would occur to any one ski lied in this or any other art involving me- 
chanical skill or discernment. I cannot find invention disclosed in 
this claim, and h old it invalid. 

There will be a decree that claims 5 and 7 of the patent in suit are 
valid and infringed by défendant, and that claim 6 thereof is void. 



GENERAL ELECTRIC CO. v. BTJLLOCK ELECTRIC MFG. CO. et eL 

(Circuit Court, S. D. Ohio, W. D. February 19, 1906.) 

No. 5,054. 

Patents — Infringement — Armature Core. 

The Reist patent, No. 508,637, for an armature core was not antlci- 
pated and discloses Invention. Also Jield infringed. 

In Equity. Suit for infringement of Claims, 1, 2, 4, 5, 6, and 8, 
of letters patent No. 508,637, granted to the General Electric Company, 
November 14, 1893, as the assignée of Henry G. Reist. 

Richardson, Herrick & Neave, for complainant. 

Stem, Heidman & Mehehope and C. V. Edwards, for défendant. 

THOMPSON, District Judge. Claims 1, 2, 4, 5, 6, and 8, read as 

folîows : 

"(1) A laminated armature core built up in sections, and separators at- 
tached to ttie laininœ between the two consécutive sections, as and for the 
purpose described. 

"(2) In an armature core the combination with sections built up of lam- 
inas, of separators consisting of ribs of métal between said sections, and in 
contact with adjacent laminœ wbereby ventllating space is afforded between 
the inner and outer surfaces of said core, as described. 

"(4) In a toothed armature core built up of laminated sections, separators 
consisting of ribs extending outwardly from tbe teeth on one of said sections 
to tbe corresponding teeth on tbe adjacent section, whereby said sections are 
mu tuai ly supported and air passages radial to the center of said core afforded, 
as and for tbe purpose specified. 

"(5) An armature core consisting of laminse arranged side by slde and 
separators attached to certain of the laminœ to form a ventllating space or 
epaces in tbe core. 

"(6) An armature core consisting of layers of laminse built up in sections 
or bundles, and pronged or skeleton separators attached to an outside lamina 
of each of said sections, wbereby ventilating space is provided between adja- 
cent sections, as described. 

"(8) In an armature a sheet or lamina having teeth or projections for the 
réception of the armature coils or armature conductors, and métal separators 
riveted or otherwise secured thereto, said separators extending toward the 
points or free ends of said teeth or projetions." 

Reist claims to "hâve inventcd a new and useful improvement in 
the contraction of armature-cores * * * whereby ample ventilation 
is obtained for dissipating the beat generated thereon without detri- 
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ment to the inductive qualities of the core, and without materially 
increasing the expense of construction." 

The heating of the armatures greatly impairs the efficiency and 
capacity of the machine and prior to the patent in suit, many 
patents were granted covering schemes of ventilation, as means for 
dissipating the heat, none of which proved to be of much value or 
usefulness, for they usually involved such a réduction of the lami- 
nated iron of the core, as to cause a greater impairment of the efficiency 
and capacity of the machine than before, and the évidence shows, as 
a conséquence, that for five or six years prior to the granting of the 
patent in suit, their use was practically abandoned. 

The Reist method of ventilation supplied the want and furnished a 
means for dissipating the heat which did not impair, but increased the 
efficiency and capacity of the machine, without materially increasing 
the expense of construction, but the défendant contends that, in the 
light of the prior art, invention was not required to produce this 
method, but only the skill of the experienced mechanic. This con- 
tention cannot be sustained. The prior art fully advised Reist of the 
dimculties attending the undertaking, but afforded. him little aid in 
overcoming them. In view of magnetic and electrical conditions, 
which imposed limitations that had theretofore prevented a suc- 
cessful solution of the problem, more than mère mechanical skill was 
required to fashion the separator, fix its location, and make the adjust- 
ments to its surroundings necessary to meet thèse conditions and es- 
tablish his scheme of ventilation. Space for the ventilation ducts 
could only be obtained by the removal of iron from the core, and suc- 
cess depended upon securing adéquate ventilation without overbal- 
ancing loss caused by the removal of the iron, and the question pre- 
sented was whether, under thèse conditions, success was possible. If 
possible, it required an economical use of space and the employment of 
devices and appliances consistent therewith, not known to the prior 
art. Reist answered the question in the affirmative, and supplied the 
means for accomplishing the desired resuit, and his contribution to the 
art was new and useful. His scheme was not anticipated by Kapp, 
Crompton, Cohen, or Brown. 

The évidence shows that the défendant company's construction 
No. 1 infringes claims 1, 2, 4, 5, and 8, and that its construction No. 
2 infringes claims No. 2, 4, and 6. No case is made against the de- 
fendant George Bullock. 

There will be a decree for the complainant against the Bullock 
Electric Manufacturing Company, as prayed. 
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GENERAL ELECTRIC CO. v. BULLOCK ELECTRIC MFG. CO. et aL 
(Circuit Court, S. D. Ohio, W. D. February 19, 1806.) 
No. 5,655. 
Patents — Invention — Armature. 

The Reist patent, No. 573,107, for securing fleld magnet pôles, ta yold 
for lack of patentable invention. 

In Equity. Suit for alleged infringement of letters patent No. 573,- 
107 granted to the General Electric Company December 15, 1896, as the 
assignée of Henry G. Reist. 

Richardson, Herrick & Neave, for complainant. 

Stem, Heidman & Mehehope and C. V. Edwards, for défendant. 

THOMPSON, District Judge. The claims of the patent are as 
f ollows : 

"(1) The combination with a revolving fleld magnet structure, of pole- 
pieces Beparated from each other, and arranged on the periphery of said Seld- 
magnet structure, said pole-pieces belng composed of laminated material, and 
being dovetailed into the periphery of said revolving structure, and means 
for taklng up the play of the parts. 

"(2) The combination with a revolving field-magnet structure, of pole- 
pieces projecting from the periphery of said field-magnet structure and sepa- 
rated from each other, said pole-pieces being each composed of a bundle of 
larninœ, and outside clamping-plates, the several parts being bolted together, 
the pole-pieces being dovetailed to the periphery of said revolving structure, 
and keys for taking up the play of the parts, as herein set forth." 

In the spécification, the alleged invention is described as follows: 
"My Invention relates to securing pole-pieces to revolving field-magnet 
structures, partlcularly in alternating-eurrent dynamos, where the field-magnet 
pôles are made of assembled laminations of sheet iron. To this end I make 
the laminations with a dovetailed tenon upon the ends, so that when they are 
assembled the pole-piece may be sllpped sldeways into the field-magnet struc- 
ture. I then insert keys, so as to take up any lost motion between the pole- 
plece and the field-magnet; the end plates of the pôles being provided with 
overhanging lips or flanges which serve to retain the field-magnet coils in 
place. I may then reniove any field-magnet coil or any pôle pièce without 
removlng the field-magnet structure as a whole. It is manifest that this in- 
vention may take a number of forms, ail embodying the same gênerai char- 
acteristics." 

Four of the many différent forms are shown in the drawings. The 
use of larger machines, in the course of the development of the art, 
called for stronger means for fastening the pole-pieces to the yoke, 
but which would be consistent with the maintenance of the magnetic 
and electric conditions and the advantages secured by such structures 
as that of the Parcelle patent, No. 463,704. The problem was purely a 
mechanical one, and the mechanic arts afforded a broad field for the 
sélection of such means, and Reist chose therefrom a well-known meth- 
od, that of the dovetail and key, which permits the use of many diff- 
érent forms, "ail embodying the same gênerai characteristics," four 
of which he employs, and, in addition, claims the exclusive right to em- 
ploy the one used by the défendant and necessarily ail forms thereof 
used for the same purpose. 

Upon his own showing, the invention claimed lies in the adaptation 
of the dovetail and key method to the fastening of the pole-piece to 
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the yoke._ The sélection of this well-known method did not require 
the exercise of the inventive faculty and no more difficulties attended 
its adaptation than usually follow its employment in numerous devices 
of the mechanic arts. When the conditions are known, the adapta- 
tion, usually, may safely be intrusted to the skilled mechanic. It is a 
problem for the electrical engineer and the skilled mechanic, and not 
for the inventor. 

Patentable invention is not shown, and the bill will be dismissed. 



GENERAL ELECTRIC CO. v. BULLOCK ELECTRIC MFG. CO. et al. 

(Circuit Court, S. D. Ohio, W. D. February 19, 1906.) 

No. 5,653. 

Patents — Invention — Electric Motor. 

The Parcelle patent, No. 463,704, for an eleetrie motor and dynamo, Is 
void for lack of patentable invention ; tbe manner of fastening the yoke 
and the laminated core, which Is its essential feature, having been adapt- 
ed from prior devices without change of form or functions of the parts. 

In Equity. Suit for alleged infringement of claim 1 of letters 
patent No. 463,704, granted to Albert L,. Parcelle, November 24, 
1891, and now owned by the complainant. 

Richardson, Herrick & Neave, for complainant. 

Stem, Heidman & Mehehope and C. V. Edwards, for défendant. 

THOMPSON, District Judge. Claim 1 reads as follows: 

"(1) The combination, with the yoke, of a laminated core, the bar, 'C,' 

passing through the laminations of the core, and a securing boit or bolts 

passing through the yoke and into said bar." 

The éléments of the combination are the yoke, the laminated core, 
and the means for securely fastening the core to the yoke. Prior 
to the date of the patent in suit, the means for such fastening, known 
to the art, consisted in (1) making the cores intégral with the yoke 
and laminating the whole structure; (2) casting the laminated core 
into the yoke; (3) screwing bolts directly into the laminated core; 
and (4) bolting into the side plates of the core. In the device of the 
patent in suit the fastening is made by bolting directly into the lami- 
nated core, and it is claimed that the manner in which it is done shows 
invention. The instability of the material and the difficulty of form- 
ing threads in the hole made the old method inefficient, and to meet 
this situation Parcelle presented a différent method, which furnished a 
much stronger fastening. The employment of bar, C , of claim 1, 
is the distinguishing feature of this method, and the one upon which 
the question of patentable invention turns. Its office and purpose, as 
defined by the complainant's expert, Bentley, is : 

"The maintenance of the form of the pole-piece and the connection of lt to 
the yoke in a manner which will subserve the electrical and magnetic require- 
ments." 

In the light of the prior art, as illustrated by the teachings of the 
inventions of Schmid, Storey, Bradley, and Dreskell, no question 
of interférence, with the prevailing electrical and magnetic require- 
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ments, was présentée!, by the employment of the bar, C ; and the prob- 
lem to be solved — namely, how to provide a stronger, more rigid, 
more reliable union between the yoke and the cores— was merely one 
of mechanical construction. It was solved by transferring from the 
mechanical arts a well-known device employée! in practically the same 
manner by Dodge in the pulley covering device of his letters patent 
No. 348,270, dated August 31,' 1886. No change in form had to be 
made to adapt the device to the new application. No difficulties of 
adaptation had to be cleared away (see Standard C. & W. Co. v. 
Caster S. Co., 113 Fecl. 164, 51 C. C. A. 109), in order to apply it to 
the use in question, and it performs the same function in both uses 
of uniting and maintaining the connection of the parts. Its exist- 
ence was within the knowledge, and its transference within the capacity, 
of the skilled mechanic, without invention. 

Patentable invention is not shown, and the bill will be dismissed. 



UNITED STATES v. COLLINS. 
(District Court, D. Oregon. May 14, 1906.) 

No. 4,855. 

1. OONTBMPT — COMMITMENT — EXPIEATION OF ORnER. 

Where accused was committed for contempt for his refusai to appear 
as a witness before a grand jury and there produce certain records, etc., 
in response to a subpœna duces tecum, the terni during whieh he could 
be imprisoned under such order expired on the discharge of the grand 
jury. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Contempt, §§ 
253-254.] 

2. Same — Purging Contempt. 

Where accused was imprisoned for his refusai to obey a subpœna 
requiring him to appear and produce records before a grand jury, and 
he remained récalcitrant until after the grand jury was discharged, 
he was not thereby purged of his contempt and was subject to sentence 
to Imprisonment for a specifled term. 

[Ed. Note.— For cases in point, see vol. 10, C«nt. Dig. Contempt S5 
253-254.] 

3. WlTNESSES — INCRIMINATING QUESTION — BoOKS AND PAPERS — PRODUCTION. 

Where accused was subpœnaed to appear before a grand jury, and to 
produce books, papers. and files of a certain firm, of which he was a 
member, on the investigation of a charge against the members of such 
firm for conspiracy to defraud the government, accused could not refuse 
to appear and produce such books and papers because they were self- 
incriminating, but was bound to produce the records and, after being 
sworn as a witness, object that the documents produced would tend to 
his incrimination, and tlierefore insist on his constitutional guaranty 
that their contents be not disclosed. 

[Ed. Note.— For cases in point, see vol. 50, Cent. Dig. Witnesses «5 
1038-1040.] 



See 145 Fed. 709. 

W. C. Bristol, U. S. Atty. 

L. M. Curl and Percy R. Kelly, for défendant. 
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WOLVERTON, District Judge. The défendant at this time pé- 
titions the court to vacate the order heretofore made adjudging him 
guilty of contempt and directing his imprisonment until he complied 
with the mandate of the subpœna requiring him to bring the books, 
papers, files, etc., specified therein, upon two grounds, namely: First, 
that since entering the order the grand jury has been regularly dis- 
charged; and, second, that prior to such discharge of the grand jury 
the défendant was indicted jointly with his copartners, E. Dorgan 
and Francis Devine, and others, charged with the crime of violating 
the statutes of the United States relating to conspiracy to defraud 
the government. The order referred to, omitting the preliminary 
statement, is as follows: 

"On considération whereof, the court now finds the défendant to he in 
contempt. And it is ordered that said défendant shall appear before the 
said grand jury of this court on Saturday, April 28, 1906, at 11 o'clock in 
the forenoon of said day, then and there to testify as a wituess, and that 
lie shall then and there produce ail the records, books, and papers specified 
in said subpœna. And it is further ordered that if said défendant shall fail 
so to appear before the grand jury, or shall fail to produce said records, 
books, and papers, that he be imprisoned in the county jail of Multnomah 
county, Oregon, until he shall be willing to obey the command of said sub- 
pœna and of this order." 

It seems clear that, the grand jury having been discharged, the 
term of imprisonment as limited by the order under considération has 
expired. If this is not so, then the order provides for a perpétuai 
imprisonment, because there is no grand jury before whom the 
défendant can appear — a condition that is unwarrantable, and that 
the law will not tolerate. . To be more exact, I should perhaps say 
that a condition has been brought about under which it has become 
impossible for the défendant now to comply with the order, and 
the law will not require of any person an impossible thing. Under the 
authorities, therefore, further imprisonment by virtue of that order 
cannot be insisted upon or enforced. Ex parte Maulsby, 13 Md. 
625, Append.; In the Matter of Frederick Hall, 10 Mich. 210; Ex 
parte Rowe, 7 Cal. 176. 

The défendant, however, is himself responsible for the condition 
— not that the grand jury has adjourned, but that he is unable to 
Comply with the order — because he had abundant time and oppor- 
tunity to appear and bring with him the documents called for by the 
subpœna before the grand jury adjourned, and it must be conceded 
that in the meantime he continued in contempt ; and it must be further 
conceded that the mère fact that the grand jury was discharged does 
not purge him of his contempt. He continued récalcitrant notwith- 
standing the order, refusing compliance, and persisted in disobeying 
the mandate of the subpœna which he was directed to observe. Such 
conduct could in no sensé be construed as purging him of his contempt, 
and he remains yet in contempt of the original order requiring him to 
produce the documents under the subpœna. And for this I hâve no 
doubt he is still liable for fine and imprisonment — either one or both. 
As was said in Ex parte Rowe, supra : 
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"The prisoner may still be liable to fine and Imprisonment for disobeying 
the original order, but lie eannot be further restrained of hls liberty under 
the présent warrant." 

But it is insisted that the fact that Collins has been jointly indicted 
with his copartners and others for a conspiracy to defraud the govern- 
ment is tantamount to a showing that the documents called for are 
self-incriminating, and, being such, that the original order was er- 
roneously made and entered, and that this purges him of his con- 
tempt, or, rather, that it shows he never was in contempt, because 
the matter he was called upon to produce was in reality privileged 
under the Constitution. I am unable to agrée with counsel. It does 
not follow, because the défendant has been indicted with the other 
members of his firm and charged with the crime of conspiracy to 
defraud the government, that the books, papers, etc., called for by the 
subpcena hâve any connection with such indictment, or the crime 
charged, and much less that they would afïord incriminating évidence 
against him. The only circumstance indicating that the documents 
sought hâve any such connection whatever is that the requirement of 
their production and the finding of the indictment are not remotely dis- 
associated in point of time. This is ail there is to show to the court 
that the one is the concomitant of the other, forming but the develop- 
ment of a single transaction. Other than this, there is nothing tangible 
in the record to indicate any vital relation of the one with the other. 
Indeed, the indictment was found without the aid of the papers called 
for; and, if anything is to be inferred from that circumstance, it is 
that such papers were designed for use other than to inquire into 
the conduct of the members of the firm as it pertains to the charge 
preferred. Collins had an opportunity of producing the books before 
the grand jury, and there developing the fact, if it be a fact, that the 
books and papers might tend to incriminate him, without the least 
jeopardy to himself ; and, if such a condition had appeared, the court 
would hâve been bound, under the Constitution and the law of the 
land, to protect him, and would, if the matter had been called to its 
attention, without hésitation hâve intermitted further inquiry concern- 
ing such documents. As I said when the matter was up before, quot- 
ing from an eminent jurist: 

"To entitle a party called as a witness to the privilège of silence, the 
court must see, from the circumstances of the case and the nature of the 
évidence which the witness is called to give, that there is reasonable ground 
to apprehend danger to the witness from his being compeiled to answer," 
although, "if the fact of the witness being in danger be once made to appear, 
great latitude should be allowed to him in judging for himself of the effect 
of any particular question." 

The same principle applies to the production of papers. When it 
is once made to appear that they will tend to incriminate the witness, 
he is as much protected from the harm that would befall him by rea- 
son of a disclosure of their contents as from divulging incriminating 
matter by word of mouth. The resuit is the same in either event. 

I said, furthermore, at that time, which proposition is a déduction 
from the authorities, that: 
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"Until he [the wltness] la called upon to disclose th« Incriminating 
matter, lnvolving himself in a transgression of law for which he might ba 
«ubject to prosecution, he is not in a position to claim the exemption." 

The défendant is in no better position now than he was then. He 
has not made it appear, nor do the subséquent developments indicate 
such a thing, except possibly by the remotest inference, that the books, 
papers, etc., of the firm of Dorgan & Devine will incriminate him, and 
certainly their production under the subpœna, even if they contain 
incriminating matter, would not jeopardize him in his constitutional 
right in any particular. As was said in the late case of Haie v. Henkel, 
201 U. S. 43, 26 Sup. Ct. 370, 50 L. Ed. 652, decided by the Suprême 
Court of the United States : 

"We think it quite clear that the search and seizure clause of the fourth 
amendaient was not intended tô interfère with the power of courts to 
compel, through a subpœna duces tecum, the production, upon a trial in 
court, of documentary évidence." 

The courts hâve the same authority to compel a production before 
the grand jury of such évidence. Indeed, in that very case the pro- 
duction was required before that body and the proceeding was up- 
held. The défendant could readily hâve purged his contempt by pro- 
ducing the documents required of him before the grand jury. He 
need not hâve disclosed their contents, and could hâve, when ques- 
tioned, after taking the oath as a witness, developed the fact, if such 
it were, that such documents would tend to his incrimination; and 
from that moment he would hâve had the right to insist upon his 
constitutional guaranty. But it was not enough for him merely to 
assert, out of court, that the documents contained incriminating mat- 
ter to his détriment. This défense was urged on the previous hearing, 
and found insufficient, and he is in no better condition or position now 
than he was then. 

There is no thought, that I am aware of, of pursuing an inquisition 
against the défendant or his firm. If there was, it would be promptly 
checked ; the purpose being to obtain légal évidence only in a proceed- 
ing recognized by law. The time has gone by when the défendant 
can relieve himself from further liability to punishment by producing 
the books, papers, files, etc., under the subpœna, before the grand jury, 
that body having been discharged ; and, not having yet shown that such 
documents contain matter tending to his incrimination, he has in no 
way purged his contempt. 

Being yet in contempt, he should be punished, and the order pf the 
court will be that he be further imprisoned in the county jail of Mult- 
nomah county for the period of fourjnonths^ 
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UNITED STATES v. AMERICAN TOBACCO CO. 

(Circuit Court, S. D. New York. May 31, 1906.) 

Grand Juey — Investiqation of Corporations — Rmht to Require Produc- 
tion OE BOOKS. 

A corporation may be required to produce its books and papers before 
a grand jury engaged in investigaring its acte within reasonable limits, 
and a subpœna which requires the production of its minute books for 
three years <uid letter cop.v books cuvermg a period ol uiree or tour 
months is not too broad and sweeping. 

On Motion to Vacate Subpœna. 

Henry W. Taft, for the motion. 
De Lancey Nicoll, opposed. 

LACOMBE, Circuit Judge. In Haie v. Henkel, 201 U. S. 43. 26 Sup. 
Ct. 370, 50 L. Ed. 652, the Suprême Court expressly held that in the 
matter of the production of books and papers there is a clear distinction 
between an individual and a corporation, and that the latter has no 
right to refuse to submit its books and papers for an examination 
at the suit of the state. "There is," says the court, ''a reserved right 
in the Législature to investigate its contracts, and find out whether 
it has exceeded its powers." It is difficult to see how this déclara- 
tion can be complied with if subpœna such as the one now under 
considération shall be held to be too broad and sweeping. The two 
clauses complained of are those which call for the "minute books 
of the McAndrews & Forbes Company from the time of its in- 
corporation to the présent day," a period of about three years, and 
"the copy letter books of the said company from April 1, 1904, to 
August 15, 1904," a period of about three months and a half. This 
is very différent from the requirements of the subpœna under con- 
sidération in Haie v. Henkel, which was so "universal in its opéra- 
tion" as practically to put a stop to the business of the company. 
The amount of documentary évidence now called for is quite restrict- 
ed. The subpœna is not, it is true, confined to the documents relating 
to definitely specified transactions; presumably it could not be made 
thus spécifie because it is not now known whether or not such trans- 
actions took place. Undoubtedly the material it calls for is to be 
produced in order to enable the grand jury to undertake a fishing ex- 
cursion, but that is what the opinion cited holds that it may do, and 
neither in quantity nor in character are the items called for by the 
subpœna unreasonable. 

The motion to vacate the subpœna is denied. 



UNITED STATES v. AMERICAN TOBACCO CO. et aL 

(Circuit Court, S. D. New York. June 16, 1906.) 

Grand Jury — Investigation of Coepobation — Contempt of Officer for Dis- 
obedience of subpœna. 

The secretary of a corporation cannot be punished for contempt for 
failure to obey a subpœna duces teeum addressed to him, and requiring 
Mm to produce certain books of the corporation before a grand jury, 
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where such books hâve never been In his possession nor subject to his 
control, and it is shown that lie cannot obtain them except surreptitiously 
or by a breach of the peace. The proper procédure in such case is to 
issue and serve a subpœna on the corporation itself. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 25, 
40.] 

Motion to punish William E. Ransom for contempt for failure to 
obey a subpœna duces tecum. The motion is made on présentaient of 
the grand jury. 

H. W. Taft, Spécial U. S. Atty. 

Nicoll, Anable & Lindsay and Junius Parker, for the American To- 
bacco Co. 

LACOMBE, Circuit Judge. The question which seemed most promi- 
nent when the présentaient was handed in, viz., that the books not pro- 
duced were private and personal, has been eliminated. It is not dis- 
putée! that they do contain copies of letters written by the président of 
the MacAndrews & Forbes Co., and concerned with the business of 
that corporation. Counsel for the government also state that they are not 
concerned with the covers of the book, nor with any copies of letters 
contained in it which relate to the purely personal business of any indi- 
vidual, whether he is the président or not, and call attention to the 
fact that the subpœna itself calls for letters addressed to spécifie per- 
sons or companies therein enumerated, and referring to business of 
the corporation, so that subpœna can be obeyed without any risk of 
exposing private correspondence in no ways concerned with such busi- 
ness. 

The only question is as to the liability of Ransom, who is the secre- 
tary and treasurer of said corporation. He has produced everything 
called for except the letters contained in two books, which hâve, at ail 
times since he became secretary, been in the exclusive custody of the 
président, and kept in the latter's desk. He states — and there seems no 
reason to doubt the accuracy of the statement — that he could not ob- 
tain such books without a breach of the peace, or an attempt surrep- 
titiously to obtain them. Under thèse circumstances, it is difficult to 
see how he can be personally punished for failure to produce them. As 
secretary he has custody generally of ail books and papers by virtue of 
his office and under the by-law which is quoted, but it is within the 
power of the corporation to place some part of them in the spécial cus- 
tody of some other officer, and this it seems to hâve done. It is thought 
that this court cannot punish the secretary personally for failing to 
produce a paper which his employer has intrusted to some other officer. 
Of course, the corporation can be compelled to produce them, and if 
called upon to do so it can claim no immunity should it obey the call. 
Had it been served with a subpœna such as this, it might be held in 
contempt if it did not send the documents to the grand jury room. But 
it is doubtful whether the corporation has been served. The subpœna 
is directed to Ransom, describing him as secretary and treasurer, but 
it was not addressed to the corporation nor to himself as secretary, and, 
indeed, no application is now made to punish the corporation for dis- 
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obédience. The point is formai and technical, but it has some sub- 
stance, and in a proceeding to punish for contempt it is always well 
to avoid even technical objections, especially when that can be so easily 
done as it can be hère by serving a new subpœna, directed to the corpor- 
ation itself. 

A similar disposition is made of the other two proceedings against 
McAllister and Young. 



INTERSTATE COMMERCE COMMISSION v. CINCINNATI, II. & D. RY. 

CO. et al. 

(Circuit Court, S. D. Ohio, W. D. November 22, 1905.) 

No. 5,897. 

1. Commerce — Rates — Interstate Commebce Commission — Classification — 

orders — burden of proof. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 14, 24 Stat. 384 [U. S. 
Comp. St. 1901, p. 3164] provides that whenever an investigation shall be 
made by the commission, it shall make a report in writing, which shall 
include the flndings of tacts on which the conclusions of the commission 
are based, together with its recommendation as to what réparation should 
be made by the carrier to any party found to hâve been injured, and that 
such flndings shall thereafter be deenied prima facie évidence as to the 
facts found in ail judicial proceedings. Held, that where the Interstate 
Commerce Commission found that a reclassification of lauudry soap 
shipped in less than carloads was unjustifiable, the burden was on the 
railroad proceeded against, in a suit by the commission to restrain the 
enforcement of such reclassification, to show that the facts on which the 
commission acted were not as found. 

2. Carriers — Interstate Transportation — Classification — Change or 

Rates. 

Where common laundry soap in less than carload lots was assigned to 
the fourth class in the first classification made under the interstate com- 
merce act, and was voluntarily maintained there by Refendant railroad 
companies for more than 13 years, défendants were not justified in re- 
classifying such freight so that it would pay 20 per cent, less than third 
class rates, without changing the carload classification, on the mère claim 
that the prior classifications had been inadéquate to pay the cost of car- 
riage in less than carload lots, there having been no gênerai reclassifica- 
tion which would proximately apportion the cost of the service equally 
among the différent articles of traffic as hetween carloads and less than 
carload lots. 

In Equity. 

L. A. Shaver, William A. Glasgow, Jr., and Sherman T. McPherson, 
for petitioner. 

Lawrence Maxwell, Jr., for Cincinnati, H. & D. Ry. Co. and P. C. C. 
& St. L. Ry. Co. 

S. O. Bavless, for C. C. C. & St. L. Ry. Co. and New York Cent. 
& H. R. Ry. 

Harmon, Colston, Goldsmith & Hoadley, for B. & O. Ry. Co. and 
B. & O. S. W. Ry. Co. 

THOMPSON, District Judge. On February 24, 1900, the Proctor 
& Gamble Company, a corporation of New Jersey, engaged in the 
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manufacture and sale of soap and a continuous shipper of its soap over 
the railways of the défendants herein, by pétition, complained to the 
Interstate Commerce Commission that the défendants herein, having 
adopted as the basis for fixing rates, a classification of property for 
shipment over their lines of railway, known as "Officiai Classification 
No. 20," wrongfully and in violation of the act of Congress to regulate 
commerce, placed common or laundry soap in carload lots, in the fifth 
class, instead of in the sixth class thereof, where it rightfully belonged ; 
and in less than carload lots, in the third class, instead of in the fourth 
class thereof, where it rightfully belonged, and prayed for an order 
commanding the défendants herein— 

"To cease and desist from refusing to carry common soap in carloads at sixth 
class rates, and from refusing to carry conimou soap in less than carload lots 
at fourth class rates." 

Pending the hearing of the complaint the défendants reduced the 
classification of common soap in less than carload lots, to 20 per cent, 
less than third class, but not less than fourth class. Upon final sub- 
mission, the Interstate Commerce Commission dismissed the complaint 
as to the classification of carloads, and sustained it as to less than car- 
loads, of common or laundry soap, and ordered the défendants, in 
accordance with a report and opinion then filed — 

"To cease and desist on or before the 15th day of June, 1903, from charging, 
demanding, collecting, or receiving for the transportation of common or laun- 
dry soap in less than carload quantifies charges or rates per 100 lbs. equal 
to 20 per cent, less than the rates flxed by them for the transportation of arti- 
cles designated as third class in the established freiglit classification called 
and known as the "Officiai Classification," wbich said 20 per cent, less than 
the third class rate for the transportation of common or laundry soap in less 
than carloads are found and determined in and by said report and opinion of 
the Commission to be in violation of the act to regulate commerce." 

Afterwards, on the 20th day of July, 1904, this suit was brought by 
the Interstate Commerce Commission to enforce this order so made, 
which, it allèges, the défendants hâve wholly disregarded and set at 
naught, and hâve willfully and knowingly violated and disobeyed. 
And it further allèges that the action of the défendants in changing 
the classification of common or laundry soap was in violation of the 
act to regulate commerce; that the rates charged by the défendants 
since December 29, 1899, for the transportaton of common or laundry 
soap in less than carload quantities, are unreasonable and unjust; that 
said rates, based upon the classification of Mardi 10, 1900, give undue 
and unreasonable préférence or advantage to other descriptions of 
traffic, and subject common or laundry soap, in less than carload lots, 
to undue préjudice and disadvantage ; that the classification com- 
plained of resulted in unlawful discrimination and préjudice against 
common or laundry soap in less than carload lots and against localities 
in "Officiai Classification" territory and against producers, shippers, 
dealers, and consumers. The défendants deny thèse allégations and say 
that the findings of fact upon which the order was based, were not jus- 
tified by the évidence submitted to the Interstate Commerce Com- 
mission, but were contrary to the évidence. 
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Section 14 of the act to regulate commerce (Act Feb. 4, 1887, c. 
104, 24 Stat. 384 [U. S. Comp. St. 1901, p. 3164]) provides, among 
other things : 

"That whenever an investigation shall be made by said Commission, it 
shall be its dnty to make a report in writing in repect thereto, which shall 
include the findings of tact upon which the conclusions of the Commission are 
based, together with its recoinmendation as to wliat réparation, if any, 
should be made by the common carrier to any party or parties who may be 
found to hâve been iujured ; and such flndings so made shall thereat'ter. in 
ail judicial proceedings, be deemed prima facie évidence as to eacb and every 
fact found." 

The burden of proof, therefore, rests upon the défendants to show 
that the facts are not as found by the Interstate Commerce Commis- 
sion, and that the change of classification complained of, was not made 
in violation of the act to regulate commerce. At the hearing counsel 
for the défendants claimed (1) that the change of classification and 
increase of rates were justified by the cost of service in handling and 
carrying soap in less than carload lots; and (2) that the présent classi- 
fication maintains the same relative différence in rates between soap 
in carload lots and soap in less than carload lots, which obtained before 
the change was made. 

1. Testimony taken since the commencement of this suit shows that 
the cost of service for handling and carrying freight in less than car- 
load lots greatly exceeds the cost of handling and carrying it in carload 
lots, but it is not shown that as between the two the relative cost of 
handling and carrying ever increased, one way or the other, either be- 
fore or since the new classification was made ; and the évidence there- 
fore, is not sufficient to rebut the presumption that the original clas- 
sification of common or laundry soap was and is reasonable and just, 
arising from the voluntary maintenance thereof by the défendants for 13 
years prior to the change complained of. During thèse 13 years, com- 
mon or laundry soap in carload lots varied between the fifth and sixth 
classes ; but in less than carload lots, never varied from the fourth class. 
Nïjr is the évidence sufficient to rebut the finding of the Commission 
that the new classification resulted in discriminations among shippers, 
through — -"the application of a fixed percentage to varying and différ- 
ent rates." 

2. The question presented is not one involving orily the proper re- 
lation of soap in less than carload lots, to soap in carload lots, but also 
its proper relation to other articles in less than carload lots. Freight 
is carried either in carload lots, or in less than carload lots. This di- 
vision of freight necessarily attends transportation by rail. Classifi- 
cation, within the meaning of the act to regulate commerce, relates 
to thèse divisions separately. The classification of soap in less than 
carload lots is not controlled by the classification of soap in carload 
lots, nor its reclassification by the maintenance of the relative différ- 
ence in rates between the two; but, on the contrary, the classification 
and reclassification of soap in less than carload lots should be controlled 
by the relation it bears to other articles in less than carload lots, — that 
relation to be determined by the degree in which, in comparison with 
such other articles, its handling and carrying is, or may be, affected by 

140 F.— 36 
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the cost of service, compétitive and commercial conditions, volume, 
■density, distance, value, and risk of loss or damage. It is true that 
thèse éléments must also be considered in determining the classifica- 
tion of articles in carload lots, but f rom a différent standpoint. A 
given article of traffic may be more or less désirable when shipped in 
less than carload lots, than when shipped in carload lots. Bulk, weight, 
form, manner of packing, etc., may materially affect the classification 
of différent articles to be carried in the same car, when they might 
bave little or no weight in the classification of a single article to be car- 
ried in carload lots. A single car may carry many différent articles 
and necessarily, the convenience, or inconvenience and the cost of hand- 
ling and carrying, must be considered in fixing the rate which each 
should bear and in determining the class to which each should be as- 
signed, but the éléments of disadvantage attending the combination 
of différent articles in one shipment are eliminated from shipments of 
each article separately, in carload lots, and it follows that rates and class- 
ification must be controlled by the character of the shipment ; that ship- 
ments which include and combine différent articles ôf traffic in less 
than carload lots, require rates and classification necessary to meet the 
convenience, inconvenience, and cost of handling and carriage incident 
to such combination, which do not attend the shipment of a single arti- 
cle in carloads lots. In other words, the classification of soap for car- 
riage in less than carload lots should be based upon its relation to 
the other articles for carriage in less than carload lots, and not upon its 
relation to soap for carriage in carload lots. Common soap in less than 
carload lots was assigned to the fourth class in the first classification 
made under the act to regulate commerce, and remained there until 
the reclassification complained of, and did not follow the variations of 
soap in carload lots ; and the replacing of soap in carloads in the fifth 
class did not justify the displacing of soap in less than carloads from 
the class in which it had been voluntarily maintained by the défendant 
for more than 13 years. 

If it be claimed that prior classifications and rates hâve never been 
adéquate to the cost of handling and carrying freight in less than car- 
load lots, then there should be a gênerai reclassification which would 
apportion the cost of service equally, or approximately so, among the 
différent articles of traffic and between carload lots and less than car- 
load lots thereof. The évidence not only fails to justify the change of 
classification complained of, but shows that the change resulted in un- 
lawful discriminations between shippers. 

A decree will be entered in favor of the complainant, as prayed. 
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GOLCAR S. S. CO., Limited, v. TWEEDIE TRADING CO. 
(District Court, S. D. New York. April 24, 1906.) 

1. Shipping — Construction or Chaetek — Pay or Winchmen. 

By au express provision of a charter party requiring the ship to pro- 
vide men to work the winches, she assumed the risk of any difflculty, 
not created by the charterer, which might prevent the use of her own 
crew for such purpose at any of the ports where she might rightfully be 
required to go, and is liable for the cost of extra winchmen which it 
became necessary to hire because the stevedores at certain ports refused 
to work with any winchman from the crew, although there were such 
men who were compétent. 

2. Samk — Démise of Ship — Liability fob Cabgo Stobage. 

A charter of a vessel at a monthly hire for vessel and crew which 
provided that "the captain (although appointed by the owuers) shall be 
under the orders and direction of the charterers as regards employmeut. 
agency, or other arrangements ; and the charterers hereby agrée to in- 
demnify the owners from ail conséquences or liabilities that inay arise 
from the captain signing bills of lading or otherwise complying with the 
same" constituted a démise of the ship, and not a contract of affreight- 
ment with respect to the cargo as to which the charterer became the 
owner of the ship pro hac vice, and ne cannot recover from the owner 
for a shortage in delivery. 

[Ed. Note. — Démise of vessel, see note to The Del Norte, 55 C. C A. 
225.] 

3. Same — Habteb Act. 

The provision of section 2 of the Harter Act (Act Feb. 13, 1893, c. 
105, 27 Stat. 445 [IT. S. Comp. St. 1901, p. 20461) making it unlawful for 
the owner of a ship "to insert in any bill of lading or shipping document 
any covenant or agreement * * * whereby the obligations of the 
master, officers, agents or servants to carefully handle and stow her cargo, 
and to care for and properly deliver the same shall in anywise be 
lessened, weakened, or avoided," relates to contracts between carrier 
and shipper, and does not apply to a charter party by which a ship is 
demised. 

[Ed. Note. — Limitation of liability of shipowner, see note to The 
Longfellow, 45 C. C. A. 387.] 

în Admiralty. Suit to recover charter hire. 

Convers & Kirlin, for libellant. 

Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This action was brought by the Golcar 
Steamship Company, L,imited, to recover from The Tweedie Trading 
Company, certain hire said to be due for the services of the steamship 
Cape Corrientes, under charter dated July 24, 1903. The amount of 
hire claimed, after allowing for certain offsets, was $1449.10 and there 
was a further claim of $267.30 alleged to be due because of a deficiency 
of coal on board the steamship when re-delivered on the 8th of Oc- 
tober, 1903. The answer denied that there was anything due, but it 
was subsequently stipulated that the libellant was entitled to recover 
damages sustained by reason of the matters alleged in the libel and 
it was referred to a commissioner to ascertain the amount. He has 
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reported that the libellant is entitled to recover the sum of $1537.27, 
with interest, per the following account: 

Hire for term of charter, $G,228 51 

Damages for broach of coal clause, 207 30 

Less the following: 
Payraents on account of hire 
Advances admitted in libel 

Value of 300 tons of coal on board on re-delivery 
Consular fées 
Noting protest 
Translating provision list 
Winehmen at Hio Grande do Sul, 
Winehmen at New York, 



The libellant excepted to the report because of the allowance of 
items, as follows : 

"(a) 7s. 6d. ($1.82) Consular fées for noting protest at Pernambuco. 

(b) 25,000 milreis ($0.00) for translating tlie provision list. 

(c) 58,250 milreis ($13.98) for winchmeu's time at Ilio Grande do Sul. 

(d) $20.30 for winelmien's time at New York." 

The respondent also excepted to the report, as follows: 

"1. Because the Commissioner found thnt the respondent was not entitled 
to deduct claims paid because of the failure of the ship to deliver at the 
port of destination ail the cargo laden on board (Commissioner's Report, pp. 
2S-42). 

The Commissioner held as a matter of law that the charter was a démise 
of the ship and constituted the eharterers owners pro hac vice and was not a 
contract of affreightment. This was error in view of the terms of the charter 
party." 

The questions involved require considération of various provisions 
of the charter party, as follows: 

"1. That the Owner shall provide and pay for ail provisions, wages and 
Consular shipping and discharging fées of the Captain, Oiticers, Engineers, 
Piremen and Crew ; shall pay for the Insurance of the vessel, also for ail 
the cabin, deck, engine-room and other necessary stores, and maintain her 
in a thoroughly efficient state in lmll and machinery for and during the service. 

2. That the Charterers shall provide and pay for ail the Coal, Port Charges, 
Pilotages, Agencies, Commissions, Consular Charges (except those pertaining to 
the captain, officers or crew), and ail other Charges whatsoever, except those 
beforo stated. 

4. That the Charterers shall pay for the use and hire of the sald Vessel 
(£030) Six Hundred and thirty Pounds British Sterling per Calendar Month, 
eommencing on and from the day of her delivery, as aforesaid, and at and after 
the same rate for any part of a month; hire to continue until her delivery in 
like good order and condition to the Owners (unless lost) at a port in the 
River Plate, at eharterers option. 

7. That the cargo or cargoes to be laden or discharged in any dock or at 
any wharf or place that the Charterers or their Agents may direct, provided the 
Steamer can always safely lie afloat at any time of tide. 

8. That the whole reach of the Vessel's Holds, Decks, and usual p_ n ces o* 
loading, and accommodation of the Ship (not more than she can rei^onably 
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stow and carry) shall be at tbe Charterers' disposai, reserving only proper and 
sufficient space for Ship's offlcers, crew, tackle, apparel, furniture, provisions, 
stores and fuel. 

9. That the Captaiu shall prosecute his voyage with the utniost dispatch, and 
shall render ail eustomary assistance with Ship's crew and boats. The Captain 
(although appointée! by the Owners) shall be under the orders and direction ot 
the Charterers as regards employment, agency, or other arrangements ; and the 
Charterers hereby ngree to indeinnify the Owners froin ail conséquences or 
liabilities that muy arise from the Captain siguing Bills of Lading or otherwise 
complying with the same. 

10. That if the Charterers shall bave reason to be dissatisfled with tbe con- 
duct of the Captain, Offlcers, or Etigineers, the Owners shall, on receiving par- 
ticulars of the complaint, investigate the same, and, if necessary, inake a 
change in the appointments. 

11. That the Charterers shall hâve permission to appoint a Supercargo, who 
shall accompany the steamer and see that voyages are prosecuted with the 
utmost dispatch. He to be furnished, free of charge, with first-class accommo- 
dations, and same fare as provided for Captain's table. 

12. That the Master shall be furnished from time to time with ail requisite 
Instructions and sailing directions, and shall keep a full and correct Log of the 
voyage or voyages, which are to be patent to the Charterers or Agents. 

33. That the Master shall use ail diligence in caring for the ventilation of the 
cargo. 

16. That in the event of loss of time from defleiency of men or stores, break- 
down of machinery, stranding. or damage preventing the working of the Vessel 
for more than twenty-four consécutive hours, the payment of hire shall cease 
until she be again in an efficient state to résume lier service; but should the 
Vessel be driven into port or to anchorage by stress of weather or from any 
accident to cargo, such détention or loss of time shall be at the Charterer's risk 
and expense. 

17. That should the Vessel be lost, freight paid in advance and not earned 
(reckoning from the date of lier loss) shall be returued to the Charterers. The 
act of God, enemies, flre, restraint of Princes, Rulers and I'eople. and ail dan- 
gers and accidents of the Seas, Rivers, Machinery, Boilers and Steam Naviga- 
tion, and Errors of Navigation, throughout thjs Charter Party, always mutually 
excepted. 

19. That the Owners shall hâve a lien upon ail cargoes, and ail sub-freights, 
for any amounts due under this Charter, and the Charterers to hâve a lien on 
the Ship for ail moneys paid in advance and not earned. 

23. That the Owners are to provide ropes, falls, slings and blocks necessary 
to handle ordinary cargo up to two tons (of 2,240 lbs. each) in weight, also lan- 
terns for night work. 

24. Steamer to work night and day if required by Charterers, and ail steam 
winches to be at Charterers' disposai during loading and discharging, and 
Steamer to provide men to work same both day and night as required, Charter- 
ers agreeing to pay extra expense if any incurred by reason of night work, at 
the current local rate." 

With respect to the libellants exceptions the commissioner said, 
referring to the suras disputée!, as follows : 

"4. Mr. Tweedie testifled that he paid 58,250 milreis ($13.98) for winchmen's 
time at Rio Grande do Sul, and a bill against the ship, dated Rio Grande do 
Sul, Oeto/jer 6th, 1903, was put in évidence, containing a statement, day by day, 
of the number of hours the winches were used (83% hours), and time spent by 
tallymen (33 hours). Tallying was a port charge to be borne by tbe charterer. 
Dedueting this, the claim for winchmen is $10.02. The master said that there 
was a rule among the stevedores at Rio Grande do Sul not to work with winch- 
men from a ship's crew, and they refused to work with his men, although in 
his expérience at other ports the winches were driven by members of the 
crew. Clause 24 of the charter party was as follows : 'Steamer to work night 
and day if required by Charterers, and ail steam winches to be at Charterers' 
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disposai during loading and discharging, and Steamer to provide men to work 
same both day and night as required, Charterers agreeing to pay extra expense 
if any incurred by reason of night work, at the current local rate.' This 
permitted the use of winchineu taken from the crew if they were compétent, 
and there is nothing to indieate that the men oftered by the vessel were not 
compétent to do the work required of winchmen at Rio Grande do Sul. It is a 
fair presumption that the stevedores were governed by some trades union rule, 
or jealousy of foreigners, or caprice or local sentiment. Libellant argues that it 
was the charterer's duty to furnish and pay stevedores, and that if the char- 
terer employed stevedores who were unwilling to work with compétent men 
from the ship the extra expense should be borne by the eharterer. But I 
think that by the positive engagement of the ship to 'provide men to work' 
the winches, she assumed the risk of any difflculty, not created by the ehar- 
terer, whieh might prevent the use of her own crew for such purpose at any 
ports to which it was agreed she might be sent by the eharterer. The only 
engagement which the eharterer made in regard to winchmen was to pay the 
extra expense of the night work, if any. 

5. There was a similar item of $20.30 for winchmen's time at New York, 
where case oil was loaded. The testimony as to this is more deflnite. The 
foreman stevedore testifled that it is customary at this port to employ winch- 
men outside of the crew in loading case oil, because the speedy manner in which 
the work is done demands a higher degree of skill than men from the crew 
possess, and the stevedores refuse to work when the winches are run by mem- 
bers of the crew, believing that their personal safety is imperilled unless 
more skillful winchmen are employed." 

This seems to be a satisfactory explanation of the allowance of thèse 
items and the libellants exceptions are overruled. 

The controversy respecting the respondent's exception is more im- 
portant, but it has been fully, and I think correctly, treated by the com- 
missioner. His opinion in this connection is as follows: 

"Shortage Clalms. 

Mr. Tweedie testifled that he paid three claims for cargo that had been 
ladan on board but not delivered. 

Thèse claims, amounting to about $60, are interposed by respondent as set- 
offs, altbough they are not pleaded in the answer. The chief mate says that 
there were shortages at Pernambuco and Rio Grande do Sul aceording to the 
bills of lading and manifest. He personally tallied out at Rio Grande do Sul, 
and his junior ofticers at the other ports. He could recall a small cask of 
butter and a case of residuum oil as missing at Pernambuco, and two cases 
supposed to contain small hand trucks at Rio Grande do Sul, but he also says 
that ail cargo was delivered that came aboard. There is no proof that the 
articles paid for were received by the ship, nor are the circumstances of the 
settlement shown, but counsel désire me to pass on the question of law, and 
hâve made a stipulation which provides, in effect, that I may assume the 
payments were actual settlements for actual shortages, and may détermine 
respondent's right to offset them notwithstanding they hâve not pleaded, and 
without regard to any objections that may hâve been taken during the référ- 
ence; and if my décision is in favor of respondent, the référence shall be 
re-opened to permit and require respondent to make proper légal proof of the 
facts of the short deliveries and of the settlements ; but if it is in favor of 
libellant, no further proof is to be taken on the subject. This is without 
préjudice to either party's right to except to my report on the question so 
decided. 

Counsel for libellant concèdes that if the charter was a contract of affreight- 
ment, the claim would be proper set-offs, but maintains that there was a 
démise of the ship, and he refers to the terms of the charter as sustaining his 
contention. The charter is to the effect that the owners 'agrée to let,' and the 
charterers 'agrée to hire' the ship from the time of delivery, for one trip, etc., 
the charterers 'to hâve liberty to sublet' her for ail or any part of the charter 
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terni. She 1s to be placed 'at the disposai of the charterers' at the port of 
delivery, to be employed in carrying lawful merchandise on conditions which 
are set forth. Tbese conditions, so far a» they bear on the question, are as 
follows:" 

(Thèse are qnoted above and need not be repeated.) 

"Thèse clauses, libellant contends, constitute a hlring of the ship as a 
vehiele wbich the cbarterer ls to use in carrying cargo on bis own account, and 
clenrly indicate that as between the parties the charterer assumes ail the 
obligations of a common carrier, and that tbe master is the agent of the 
charterer in carrying out the commercial arrangements which concern the 
charterer's business, although a third person holding a bill of lading could 
make the ship liable in rem for a shortage. Référence is made to the fact 
that under an affreightment contract the dunnage and shifting boards would 
ordinarily be furnished by the owner, while hère the charterer provirles tliem, 
and to the provision requiring the owner to supply ropes, falls, etc., which, it 
is argued, it would be unnecessary to mention in a contract of affreightment ; 
and stress is laid upon the various charges imposed upon the charterer that 
are ordinarily borne by the owner in a contract of affreightment, and which the 
owner pays out of the freight ; while hère ail the cargo space is placed at the 
disposai of the charterer, the freight ail belongs to the charterer, and the 
owner gets the hire whether freight is earned or not Spécial dependence is 
placed upon the 9th clause. Libellante counsel cites, in siipport of his 
position, Young v. Lehmann. (D. C.) 27 Fed. 3.83, The Alert. (D. C.) 40 Fed. 
830 ; Ceballos v. The Alert, (D. C.) 44 Fed. 685 ; and 61 Fed. 113, 9 C. C. A. 390 ; 
The Centurion, (D. C.) 57 Fed. 412; Worrall v. Davis Coal & Coke Co., 122 Fed. 
436, 58 C. C. A. 418; The Endsleigh (D. C.) 124 Fed. 858, and Auten v. Ben- 
nett, a very récent décision of the New York Court of Appeals. reported in the 
Law Journal of February 16, 1906 (76 M. E. 609). In the first of thèse cases, 
the ship had been chartered to respondent and carried a cargo of iron for him. 
The charter contained a provision that the cargo should be discharged at 'such 
wharf or place as may be ordered by the consignée on arrivai.' Judge Brown 
held that the ship's agents acted as tbe agents of the consignée, and not of the 
ship, in selecting a wharf at the request of the consignée, and that the con- 
signée could not offset against the freight the value of a portion of the cargo 
which fell into the water by the breaking down of the wharf because of Its 
insufficient strength; the loss not ârising from any unreasonable or improper 
use of the wharf, such as overloading or an improper distribution of cargo, in 
other words, the ship's own négligence. Both sides admit that in The Alert, 
supra, the form of charter was the same as in the présent case. That was a 
suit against the ship for damage to cargo by the breaking of tackle while 
diseharging, and in 40 Fed. Judge Brown, having made an order bringing in the 
charterers on the application of the owner, on the ground that the charterer 
furnished the tackle under a spécial agreement, discussed and sustained this 
practice, and said among other things ;" (837) " 'The charterers were in pos- 
session of the ship ; they were the ownera pro hac vice ; they were the prin- 
cipals in the contract. The bill of lading was their obligation, not that of the 
master, who protested against such cargo, and no fault appears in the ship or 
master. The owners of the ship, who hâve been obliged to interpose as claiin- 
ants to prevent the sacrifice of their property, and the master, are under no 
Personal responsibility. They are strangers to the contract sued on, and 
without any certain means of ascertaining the facts, or produclng the évidence 
of them. Upon the case, as thus far presented, it the ship is liable, the char- 
terers are also liable, and bound to indemnify the claimants.' In 44 Fed. 
Judge Brown, after the trial of the cause, ordered a decree in favor of libel- 
lant against the ship, but the évidence not being clear on the question be- 
tween the owner and the charterer, directed that the case continue as be- 
tween them. In 61 Fed. this disposition of the case was aflirmed on ap- 
peal. It was there argued that the charterer, being deemed to be owner. 
was aloue responsible; also, that if there was a liability on the part of the 
ship, the decree should hâve provided that the libellant should collect of the 
charterer in the first instance, and the deficiency, if any, from the ship. Tbe 
court said:" (115) '"An attempt was made to support the second and third 
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point», and to assert that a ehartered vessel was not liable upon eontracts of 
affreightrnent made by a spécial owner, but, in view of the law upon the sub- 
ject as stated by Mr. Justice Curtis in The Freeman v. Buckingham, 18 How. 
(U. S.) 182, 15 L. Ed. 341, that branch of the case requires no further com- 
ment' Respondent, however, contends that this case, instead of being an 
authority in favor of libellant, is in favor of respondent, and points ont that 
it is only because of the spécial agreement referred to that the charterer was 
beld bound to indemnify the owner, and that the inference ls that in the 
absence of this spécial agreement no such obligation would hâve been iniposed 
upon him. In The Centurion, the libel was filed to recover for a portion of a 
cargo lost through bad stowage, and the charterer was brought in by the ship- 
owner as in The Alert, on the ground that the stowage had been done by the 
servants of the charterer, who was bound to pay any damages arising there- 
froin and to indemnify the owner. Judge Brown held that it was immaterial 
that the bills of lading were signed by the charterer's agent, and ordered a 
decree against both ship and charterer, but directed that the damages should 
be collected in the first Instance from tbe charterer, who was bound to indem- 
nify the ship. He said:" (415) "'The charterers by the terms of the charter 
became the owners pro hac vice as respects ail matters pertalning to the 
handling and delivery of cargo ; but not as regards the navigation of the ship, 
for which, under the expressed terms of the charter, the owners remained the 
responsible principals.' The charter was apparently on a form similar to that 
in suit hère, except that it contained a provision that" (413) '"no claims be 
made against owners for loss of cargo,' which he held was a stipulation between 
charterers and owners adjusting their liabilities as between themselves. This 
case was reversed on appeal (68 Fed. 382, 15 C. C. A. 480), but on the ground 
that the cargo was properly stowed and the damage arose from excepted périls 
of the sea. The Endsleigh has been referred to supra, and sustains libellante 
contention, as do Auten v. Bennett and the décision of Lord Bllenborough in 
Trinity House v. Clark, 4 Maule & S. 288, 208, therein referred to. In Worrall 
v. Davis Coal & Coke Co., Judge Wallace construing a clause similar to the 
9th quoted above, said:" (438) " 'We are unable to assent to the proposition 
that the master was in such sensé the agent of the charterer that he is not to 
be considered as sustaining any duty to the owners In doing those thlngs 
while tbe vessel was in possession of the charterer which its safety and préser- 
vation from unnecessary injury required to be done. The agency clause places 
him under the direction of the charterer as regards the business engagements 
the latter may choose to enter into for the employment of the vessel, but not 
under the charterers' erders in the Immédiate navigation and care and custody 
of the ship. The owners' undertaking to maintain the vessel In a thoroughly 
efficient condition at ail times during her employment is Inconsistent with any 
other conclusion.' 

Respondent maintains that the charter was a contract of affreightrnent, and 
relies upon The Alert, which has already been referred to, and The Shadvvan, 
the latter case particularly, as reported in 49 Fed. 379, affirmed on the opinion 
of Judge Brown 55 Fed. 1002, 5 C. C. A. 381; and in a brief submitted in 
another cause in which this question was argued, counsel refers to other 
cases which he contends sustain his clalm, The Shadwan was a suit by the 
owner against tbe charterer for hire, and the principal question was one of 
déviation and détention, but there ls a brief référence to a counterclaim set- 
ting up a small item of damage for misdelivery of part of the cargo. As to 
the latter, Judge Brown merely says" (383) "that the vessel was liable, 'no 
suffleient ground being shown to absolve her from that risk.' Libellant main- 
tains that little weight should be given to this décision, as slight attention 
was paid to the question, and neither in the District Court nor in the Circuit 
Court of Appeals was it argued in the brief s. In The Craigaliion (D. C.) 2<~ 
Fed. 747, (Dist Ct. Md.), another case cited by respondent, the ship was held 
liable under a similar charter because of neglect to close the hatches over a 
cargo of fruit when the température had fallen, whereby the cargo was 
chilled and injured. The master had been cautioned to protect the cargo 
against such injury before sailing. Judge Morris held that there was a failure 
to perform one of the usual and proper duties of those in charge of the navl- 
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gation of the ship. This décision is criticised in The Del Norte CD. C.) 111 
Fed. 542 (Hanford, J-), in whic-h the charter was Held to be a démise of the 
ship. In that case the charter contained a provision tluit the inaster, ebiel' 
engineer and steward should he appointed by the owner, and tliey were to be 
'in al! respects under the orders and direction of the charterer.' and subject 
to removal on his complaint, if found to be justificd. It was held that the 
vessel was not liable to the charterer for loss or damage occasioned by the 
malfeasance or wrongful acts of the mastcr or steward while in the char- 
terer's service, although the charter also contained a provision that on failure 
of the charterer to pay the hire the master should take and hold possession of 
the vessel 'for and as the représentative' of the owners. Of The Craigallion, 
the court said:" (545) " 'It is enongh to say that one décision by a district 
court sustaining a suit in rem against a chartered vessel by the charterer for 
damages to the cargo, caused by the négligence of the officers and mariners in 
the performance of their ordinary duties, as such, while the vessel was in the 
possession and control of the charterer, is not sufficient to outweigh the great 
weight of authority, which, in my judgment, established a fixed rule of law 
incoiisistent with any right in an owner pro hac vice to hold the ship or lier 
gênerai owner liable to him for losses attributable to torts or crimes of the 
master or crew. The Daniel Burns (D. C.) 52 Fed. 159. And the charterer is 
owner pro hac vice where the master is subject to his orders and directions, 
though appointed to his position as master bv the gênerai owner. The India 
(D. C.) 14 Fed. 476; The Bombay (D. C.) 38 Fed. 512. In such a case the 
charterer is himself responsible for the torts of the master, because, having a 
légal right to control, he is legally presumed to aetually control, the master's 
conduct. On the other hand, the gênerai owner is not responsible, because he 
does not hâve the right to control the master in the performance of his duties. 
Wood, Mast. & S. § 281.' This décision was atiirmed by the Circuit Court of 
Appeals, 9th Circuit, 119 Fed. 118, 55 C. C. A. 220. To the sarae effect is The 
Bombay (D. C. ) 38 Fed. 512, in which référence is made to a clause identical 
with the 9th in the charter in the présent case, and it is said:" (514) " 'But in 
this case the matter as to the party in whom command, possession and control 
should be vested is not left to inference, but is settled by the clause in the 
charter party last quoted.' The India (D. C.) 14 Fed. 476 (Judge Benedict), 
and 16 Fed. 262 (Judge Wallace), is cited as sustaining the conclusion; and it 
is undoubtedlv to the same effect. I do not consider that Bethel v. Mellor (D. 
C.) 131 Fed. 129; Birt v. Hardie (D. C.) 132 Fed. 61, The Barnstable. 181 U. 
S. 464, 21 Sup. Ct. 684, 45 D. Ed. 954, and Leary v. U. S., 14 Wall (U. S.) 
607. 20 L. Ed. 756. ail cited- by respondent, are at variance with the cases 
last referred to. In Wier v. Union S. S. Co., 9 Asp. Mar. C. 13, 9 Id. 111, there 
are expressions by most of the judges to the effect that a charter llke the 
présent does not constitute a démise of the ship. But the English décisions 
seem to be in some confusion on the subject (See Carver on Carriage by Sea 
[4th Ed.] pp. 148-156. where the cases are compiled). This writer says, how- 
ever (page 149), 'Contracts in which the possession of the ship is handed over 
to the charterer are very much less fréquent. But they are at times made, 
and occasionally in such doubtful shapes that it is difficult to tell whether, in 
tact, the possession does or does not pass to him. But when that does take 
place, so that the charterer, and not the owner, is in actual control of the ship, 
it cannot properly be said that the relation between the owner and the char- 
terer is that of carrier and freighter. And that is still true, though the owner 
may hâve contracted to make and keep the ship fit for the work, and to provide 
her necessary stores, and even though he may also hâve undertaken to supply 
and pay the crew.' 

By the weight of American authority, it seems to me that the charter in 
this case operated as a démise of the ship, but with a continued responsibililv 
on the part of the owner for lier proper navigation and maintenance. Under 
The Endsleigh and The Del Norte, supra, it would seem that the owner would 
not be liable even if the master or crew misappropriated the cargo. Rospond- 
ent's eounsel argues that if this is the law, the crew may broach cargo with 
impunity. But the risk of theft or other misapproprintion by the crew is al- 
ways assumed by the carrier of goods, and the offense could no more be com- 
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mitted with impunïty where the goods are carried for a charterer as owner 
pro hac vice than wliere they are carried by the légal owner under a contract 
of affreightment. The master is under the same obligations to protect the cargo 
in either case, and the crew are subject to the same punishment for theft ; 
and by the llth clause of the présent charter the charterer has a right to 
appoint a supercargo to safeguard his interest. The mischief which it is 
argued would resuit if suoh charters be construed as démises is fanciful, I 
think. The shortages in question are more likely to hâve resulted from loss 
in loading or discharging or in tallying than in any other way, and in such 
event libellant would not be liable to respondent, since loading, discharging 
and tallying are ail part of the charterer's obligations under this charter. 

Respondent invokes the Harter Act, to ail the terms, provisions and exemp- 
tions of which the charter is made subject by clause 25. By section 2 of the 
act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946] it is 
made unlawful for the owner, master, agent or manager of the ship 'to insert 
in any bill of lading or shipping document any covenant or agreement whereby 
the obligation of the owner or owners of said vessel to exercise due diligence, 
properly equip, man, provision and outflt said vessel, and to make said vessel 
seaworthy and capable of performing her intended voyage, or whereby the 
obligations of the master, offlcers, agents or servants to carefully handle and 
stow her cargo and to care for and properly deliver the same, shall in any 
wise be lessened, weakened or avoided.' It is argued that the charter is a 
shipping document within the meaning of this act, and if it could otherwise 
be construed as relieving the ship and owner for non-delivery of cargo as 
between the owner and the charterer, the act precludes such construction. If 
this be so, it would hâve that effect whether referred to in the charter or not. 
But I do not think that it applies, or that the présent case is within the policy 
or the purpose of the act. The prohibition, in my judgment, was intended 
to prevent restriction of liability to the préjudice of shippers of goods under 
contracts of affreightment, and did not contemplate a régulation of the terms 
and conditions on which an owner might lease his ship to another as one 
would lease a house. The owner referred to in the act is the carrier, and 
where a charterer is owner pro hac vice, the prohibition applies to him in his 
contracts of affreightment, whether made by him personally, or by the master 
or another person as his agent. This appears to be in harmony with The 
Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771, and The Irrawaddy, 
171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130. If the construction which the 
respondent puts upon the act be correct, then a ship owner who absolutely 
surrenders command, navigation and control of his ship to another, reserving 
no voice whatever in her management, cannot lawfully stipulate with the 
charterer that he shall be free from ail liability to him arising out of the 
business of the ship while she is run by the charterer. 

I therefore disallow the claims for shortage." 

Nothing can, in m y judgment, be profitably added to the commis- 
sioner's discussion, which, with the conclusion, seems to be well sus- 
tained by the authorities cited. 

This exception is also overruled, and the report will be confirmed. 



THE PAUL L. BLEAKLEY. 

(District Court, S. D. New York. June 6, 1906.) 

Maritime Liens— Wrecking Services— Contract with Insurer. 

A seow was sunk in the harbor of New York, which was its home port, 
and on notice thereof by the owner to the insurer the latter agreed to 
hâve the vessel raised, and made a contract therefor with libelant, with 
which it had made similar contracts previously. HeM t that the insurer 
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had do authority to bind the vessel for payment, nor did libelant acquire 
any lien by virtue of the eontraet, to which the owner had no relation. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Maritime Liens, 
§48.j 

2. Sai.vage— Salvage Service— Raising Sunken Vessel. 

Xhe raising of a scow sunk in its home port under a eontraet, and 
where the work involved no élément of danger and nothing out of the 
usual, is not a salvage service, which créâtes a lien on the vessel. 

3. Mabitime Liens — Suit to Enfobce — Lâches. 

The insurer of a sunken scow made a eontraet with libelant to raise 
the same. The policy provided that no action thereon for loss or damage 
to the vessel should be maintained unless commenced within one year. 
Held, that libelant vvas barred by lâches from maintaining a suit to 
enforce a lien on the vessel for the service after the expiration of the 
year, and after the owner's right to recover from the insurer under the 
policy was barred or had become doubtful. 

In Admiralty. Suit in rem to enforce maritime lien. 
Avery F. Cushman, for libellant. 
Alexander & Ash, for claimant. 

ADAMS, District Judge. This was an action brought by the Mer- 
ritt & Chapman Derrick & Wrecking Company to recover $689 
from the scow Paul L. Bleakley, owned by Cara R. Bleakley, for 
wrecking and salvage services rendered between the 28th of June and 
the 3rd of July, 1902. The scow sank, with a load of dirt, near 
Shooter's Island, at the mouth of Newark Bay, in the Harbor of New 
York, and was raised by the libellant. 

It appears that the owner of the boat was insured in the Greenwich 
Insurance Company for one year from December 31st, 1901. When. 
the sinking occurred, the charterer of the boat communicated with the 
owner by téléphone at Verplancks Point, New York. The owner 
thereupon requested the charterer's agent in New York and the 
builder of the boat, near her home, to notify the Insurance Company, 
which they proceeded to do by calling on its président at the office of 
the company in New York City. A conversation then took place in 
which it was arranged that the Insurance Company should attend to 
having the boat raised. This took place in June shortly subséquent 
to the sinking. The Insurance Company then made a eontraet with 
the libellant by correspondence, running from June 26th to 28th in- 
clusive, which resulted in the raising of the boat and cargo, by the 
3rd of July, of which the Insurance Company was notified by the 
libellant. Subsequently a bill, made to the scow and owner, for the 
services was sent to the Insurance Company, and later, on the llth of 
September, at the instance of the Insurance Company, one was sent 
to the owner of the scow but was at once returned with the statement 
that she had nothing to do with it, and the libellant must look to the 
Insurance Company under the eontraet. Thereafter some dunning let- 
ters were sent by the libellant to the owner and finally the matter 
was put in the hands of attorneys, who brought this action against the 
scow. 

The libellant's theory is that the services were rendered to the 
scow, which is liable therefor under the clause in the policy which 
provides : 
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"It is agreed that the acts of the assured or insurers, or their agents, In 
recovering, saving, and preserving the property lnsnred, In case of disaster, 
shall not be considered a waiver, or an acceptance of an abandonnant, nor as 
affirining or denymg any liability under this Policy ; but such acts shall be 
considered as doue for the beneflt of ail concerned, and without préjudice to 
the rights of either party. Further, the assured shall not hâve a right to 
abandon the vessel in any case, unless the amount which the insurers would 
be liable to pay under au adjustment as of a partial loss, shall exceed half the 
amount insnred, nor shall détention by the season. or by any other cause, be 
alleged or allowed as cause for abandonment. Moreover, no abandonment, 
in any case whatever, even when the right to abandon may exist, shall be 
held or allowed as effectuai or valid, unless it shall be in writing, signed by 
the assured and delivered to this Company or to their authorized agent, nor 
unless it shall be ellicient, if acceptée!, to convey to, and to vest in this Com- 
pany an unincumbered and peri'eet title to the sulrject abandoned; and the 
valuation of said vessel, expressed in this l'olicy, shall be considered the 
value in adjusting losses covered by this Policj'." 

* It is further contended that there was no abandonment, and could 
be none under the ternis of the policy, which is doubtless true. 

It is further contended that the Insurance Company and the owner 
are one and the same toward the libellant and that when the Insurance 
Company was clothed by the owner with ail of her right and power 
with regard to the scow, the libellant can not be deprived of its mari- 
time lien, which it acquired by reason of its services and the authority 
of the Insurance Company under the policy to bind the scow. It is 
further urged that the case is governed by The Dredge No. 1 (D. C.) 
137 Fed. 110, where it was held that a salvage claim had priority over 
earlier judgments in personam. The question of there being a sal- 
vage claim in that case was not litigated, the commissioner reporting 
that the petitioner there was the assignée of a salvage claim. The 
testimony shows hère that the Wrecking Company was in the habit 
of dealing with the Insurance Company and nothing appears in this 
case to support a lien. 

It does not seem that services of the character rendered hère were 
salvage services. In Merritt & Chapman Derrick & Wrecking Co. 
v. Morris & Cumings Dredging Co. (C. C. A.) 137 Fed. 780, where 
a dredge was sunk in New York Harbor and raised in circumstances 
very similar to thèse, the Circuit Court of Appeals said: 

"The work performed by the libellant, though skilfnl in exécution and 
successful in resuit, was in no sensé a salvage service. It had in it no élé- 
ment of danger to person or property, which is the principal factor relied on 
in sustaining large awards in salvage cases. 

"The problein of raising the sunken dredge -was an exceedingly simple 
one ; no new or difflcult questions were presented for solution. The sinking 
occurred in summer, no storm was raging, the water was comparatively 
shallow, the bottom was soft mud. The moment the wreekers saw the situa- 
tion they knew exactly wliat to do." 

There is no lien for raising a sunken vessel in her home port. The 
D. S. Newcomb (D. C.) 12 Fed. 735; The Venture (D. C.) 26 Fed. 
285. There was no agreement whatever with the owner, unless the 
Insurance Company can be deemed to hâve bcen the agent of the 
owner under the provision of the insurance policy, above quoted. 

It can scarcely be said that by virtue of such provision, the Insur- 
ance Company was clothed with the power to impose a lien upon the 
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vessel under the circumstances disclosed by the testimony, which 
rather shows that the libellant intended to rely upon the crédit of 
the Insurance Company, with which it had been dealing for many 
years. It seems that before the libellant could rely upon such pîedge, 
even supposing it was intended to be made, some inquiry should hâve 
been made of the owner, who could easily hâve been reached, and 
then it would hâve quickly learned that the Insurance Company was 
the underwriter only and had no authority apart from such as was 
incident to that relation, which apparently did not go to the extent of 
enabling it to pledge a vessel it was under obligation to save for the 
owner upon pain of indemnifying her for an y loss that should arise 
from lack of care. Hère there was no necessity for crédit and it 
satisfactorily appears that no crédit except that of the Insurance Com- 
pany was in contemplation. No allusion having been made to the 
crédit of the vessel, it follows that the crédit of the Insurance Com- 
panv was solely in view when the contract for raising was made. The 
Wandrahm (D. C.) 62 Fed. 935, affirmed 67 Fed. 358, 14 C. C. A. 
414. It was there said (page 360 of 67 Fed., page 416 of 14 C. 
C. A.) : 

"When a person, whose relation to the vessel Is unknown, but who is not 
the apparent agent of the owners, who are unknown. but who can readily 
be ascertained, makes a contract for something to be done upon the vessel, in 
the line of his known business as a mechnnic, the co-contraeting party is 
put upon inquiry to ascertain the powers which the stranger possesses. If no 
such inquiry is made, and nothing is said about the crédit of the vessel, the 
inference is that the material man was satisfied with the security of the sole 
debtor, and the mère subséquent déclaration of the libellant that he fur- 
nished the materiuls upon the crédit of the vessel will not vary the con- 
clusion which is to be drawn from his condiict when the contract was made." 

Even if the libellant had a basis for a lien, the delay on its part, 
in enforcing it, has been such as to destroy it. The policy provided : 

"It :s furthermore hereby expressly provided, that no suit or action against 
this company, for the recovery of any claim for loss or damage upon, under, 
or by virtue of this Policy, shall be sustained in any Court of Law or Equity, 
unless such suit or action «hall be commenced within the terni of twelve 
months next after the loss or damage shall occur ; and in case any such suit 
or action shall be commenced after the expiration of twelve months next 
after such loss or damage shall hâve occurred, the lapse of time shall be 
taken and deemed as conclusive évidence and a «inclusive défense against 
the validity of the claim thereby so attempted to be enforced " 

No proceedings were taken by the libellant to cnforce a lien until 
the libel was filed herein on the 31st day of July, 1903. A claim was 
made against her by the Insurance Company on the 29th of July, 
1902, but it was immediately returned with the statement that she 
had nothing to do with it. On the llth of Septcmber, 1902, the 
libellant sent a bill to the claimant's agent and he returned it and 
replied that the scow was insured in the Greenwich Company, which 
made the contract, and the libellant must look to that company for 
payment. It sent some dunning letters to her but did nothing further 
until the libel was filed, more than 12 months after the accident. In 
the meantime the claim against the underwriter was jeopardized if 
not lost under the clause above quoted. If, therefore, a recovery 
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should be allowed hère, the insured would, by reason of the libellants 
delay, be without a clear recourse against the underwriter. The 
lâches on the part of the libellant would thus enable it to make the 
owner pay and permit the underwriter to escape, notwithstanding a 
récognition of liability by its conduct and an actual contract made 
with the libellant, without the claimant's sanction. The libellant 
should not be permitted to recover hère. 
The libel is dismissed. 
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Nos. 731, 790, 791, 793-797. 

1. Watees and Wateb Coubses — Suit for Diversion of Wateb fbom Steeam 

— Défenses. 

In a suit by an appropriator of water from a stream to enjoin diver- 
sion of the water by others above him in violation of liis prior right, in 
whioli no damages are claimed, it is no défense for one défendant, as 
against the elaim of complainant, that others inferior in right to himself 
are diverting a larger quantity of the water than is claimed by com- 
plainant. 

2. Courts — Equity — Pmading— Mattebs Adjudicated on Plea — Availability 

as Answeb. 

Matters which hâve been adjudged on a plea not to constitute a dé- 
fense cannot be again set up in the answer. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 340.] 

3. Equity — Cboss-Bills — Pleading Défensive Matteb. 

In a suit to enjoin diversion of water from a stream, a cross-bill filed 
by a défendant against the complainant, which merely allèges priority 
of right in such défendant and diversion by complainant, and prays af- 
firmative relief, sets up only matter of défense, which may properly be 
taken by answer and is demurrable. 

[Ed. Note.— For cases in point, see vol. 19, Cent. Dig. Equity, § 469.] 

4. Same. 

A défendant cannot by calling his pleading a cross-bill, and praying 
for affirmative relief, require complainant to answer the same, where 
the matter set up therein is purely défensive. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, § 469.] 

5. Courts — Jurisdiction of Fedebal Coubts — Ancillary Peoceedings on 

Cboss-Biixs. 

Cross-bills between défendants in a suit in a fédéral court to déter- 
mine appropriators' rigbts in the waters of a stream, of which the court 
bas jurisdiction by reason of the diversity of citizenship between com- 
plainant and défendants, are ancillary to the original suit, and within 
the jurisdiction of the court, without regard to the citizenship of the 
parties thereto. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 801. 

Supplementary and ancillary proceedings and relief in fédéral courts, 
see note to Toledo, St. T. & K. C. R. Co. v. Continental Trust Co., 36 C. 
C. A. 195.] 
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6. Same— Fédéral and State Courts— Priority of Jurisdiction. 

Where a fédéral court has first acquired jurisdiction of a suit to déter- 
mine the respective rights of appropriators of water from a stream, it 
is its right and duty to protect sueh jurisdiction against interférence, and 
it will enjoin a défendant from prosecuting a later suit brought by him 
against the complainant in a state court relating to tlie same subject- 
matter. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 1345, 
1418-1430.1 

7. Samk — Protection of Priob Jurisdiction — Purchaser Pendente Lite. 

A corporation organized by a défendant in a suit in a fédéral court, 
and to which be has, pending the suit, conveyed bis water rights, which 
are the subject of the litigation, takes the same subject to any orders 
which might be made therein against its grantor, and may be enjoiued 
by the court from instituting and prosecuting a suit in a state court for 
the détermination of the same rights. 

In Equity. On exceptions to answer, demurrers to bill and cross- 
bills, and motion for injunction pendente lite. 

W. C. Van Fleet and W. B. Treadwell (Isaac Frohman, of counsel), 
for complainant Miller & Lux. 

A. M. Kidd, for complainants and défendants Henry Wood et al. 

James F. Peck and Charles C. Boynton, for défendants Thomas B. 
Rickey and the Rickey Land & Cattle Company. 

Cheney & Massey, for défendants the Mickey Ditch Company et al. 

Mack & Farrington and George S. Green, for complainants and de- 
fendants J. E. Gignoux et al., Patrick Gallagher, L. R. Ames et al, 
James Nichol et al., Patrick J. Conway et al., and Mary T. Shaw et al. 

John Lothrop, for défendants William R. Penrose et al. 

HAWLEY, District Judge. In the multitude of questions involved 
in thèse cases it will be the endeavor of the court to group them to- 
gether, as far as possible, under one gênerai head. There are, however, 
certain motions and demurrers relating exclusively to the case of 
Miller & Lux v. Rickey et al. (C. C.) No. 731, 123 Fed. 604, 127 Fed. 
573, which will first be disposed of. The gênerai nature and character 
of this suit may be briefly stated as one in tort to obtain an injunction 
restraining the défendants from diverting the waters of Walker river 
above complainant's lands to its préjudice. No damages are asked for. 
Complainant interposed an exception to paragraphs 28 and 29 of de- 
fendant Rickey's answer to the bill of complaint for impertinence. 
This answer, after containing déniais and admissions, sets up new mat- 
ter, to the effect that certain rights to the water, which are alleged 
to be prior in point of time to those claimed by complainant, and, in 
paragraph 28, for further answer allèges, in substance, that below 
the place where he is diverting the water, and above the place where 
complainant is diverting the water, a large number of persons named 
in the answer, some of whom are défendants in this suit, are diverting 
a quantity of water from the Walker river greater than the quantity 
which complainant claims, and that their diversions and appropriations 
of the water are subséquent in point of time to those of the défendant 
Rickey, and also subséquent in point of time to those of the com- 
plainant. This allégation is not responsive to any of the allégations 
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contained in complainant's bill, and does not, of itself, constïtute a 
défense to this suit. The question involved, so far as the défendant 
Rickey is concerned, is not whether other parties are diverting the 
water, but whether lie lias the right to divert it. If he establishes the 
fact that his ovvn diversion of the water which he claims is prior in 
point of time to the appropriation and diversion of the water by the 
complainant, lie has a complète défense to the suit, and if he does 
not establish that fact he should be enjoined in this suit from diverting 
the water to the préjudice of complainant. If defendant's diversion of 
the water was wrongful, he could hâve no défense as against the in- 
junction on the ground that other persons were guilty of the same 
wrongful act. Such proof would be irrelevant and inadmissible. Evi- 
dence to prove such facts is only admissible on the question of damages. 
Hère no damages are claimed. Gould v. Stafford, 77 Cal. 66, 18 Pac. 
879. 

The matters set up in paragraph 29 of the answer were Dreviously 
set up by plea and overruled. I think the rule is well settled that such 
matters cannot be again set up in the answer. 

In Pentlarge v. Pentlarge (C. C.) 22 Fed. 412, it was held that 
neither equity rule 39 nor the practice of equity courts outside of the 
equity rules would allow the défendants to set up in an answer matter 
which had on the plea been adjudged not to constitute a défense. The 
same principle is announced in Sharon v. Hill (C. C.) 26 Fed. 337, 
341. 

2. The next preliminary question to be disposed of is presented 
by demurrers to the cross-bills filed by three différent corporations, 
tbe Mickey Ditch Company, the Fox Ditch Company, and the Green- 
wood Ditch Company, and a large number of individual défendants 
in No. 731, and the demurrers interposed to the cross-bills by divers 
and sundry others of the défendants. The différent counsel represent- 
ing the différent défendants hâve not pursued the same course in filing 
their alleged cross-bills, but the controlling principles upon the points 
raised by the demurrers are substantialïy the same. 

The complainant interposed a demurrer to ail the cross-bills, substan- 
tialïy on the ground that no matter contained therein entitles the de- 
fendants to any relief in equity other than that to which they are en- 
titled by their answers. In the group of défendants représentée! by the 
finn of Cheney & Massey they are ail alike, and we sélect, for the pur- 
pose of illustration, that of the défendant the Mickey Ditch Company. 
It filed what is entitled "Answer and Cross-Complaint of Mickey 
Ditch Co.," and a separate paper entitled "Cross-Bill in Equity of the 
Mickey Ditch Co." 

The first pleading proceeds in proper form as an answer to the bill 
of complaint, amounting to a complète défense, and then proceeds with 
what may be designated as proper matter for a cross-bill, which con- 
tains the same allégations as those in the answer, and further makes 
the f ollowing allégation, which distinguishes it from the answer : 

"(11) That witliin three years last past said défendant Miller & Lux, a 
corporation, has wronjrfully divertcd tlie waters of the East Fork of said 
Walker Hiver at divers places on said river, a large portion of whicli water 
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so diverted by them is never returned to the river ; tliat they are now con- 
tinuing the diversion aforesaid, and threaten to continue such wrongful di- 
version." 

Then follows an averment that the diversions made by Miller & Lux 
are without rigbt. In this connection it is proper to refer to the fact 
that the original complaint alleged : 

"(21) That witliin three years last past the said défendants hâve, and each 
of them has, diverted the wators of the said Walker river at divers places 
on said river above the said lands of complainant, and above the points at 
which the said complainant so diverts said water, a large portion of which 
water so diverted by them is never returned to said river; and they are 
now continuing the diversions aforefiaid, and hâve thereby deprived. and are 
now depriving, the complainant of a large jiortion of the said water to which 
the complainant is so entitled." 

It thus appears that the complainant in the original bill is lower down 
the stream than the défendants, and that the défendants' diversions of 
the water are at places on the Walker river "above the said lands of 
complainant." 

The gênerai principle is well settled that a cross-bill for affirmative 
relief must contain within itself sufncient averments to entitle the 
cross-comolainant to the relief asked for, or for some équitable relief. 
A cross-bill must not be founded solely on matters which can properly 
be availed of by way of answer. The efïect of a cross-bill is to compel 
the original complainant to file an answer thereto, while the answer 
only calls for a replication. 

The contention in support of the demurrer is that ail the défenses 
that can be made are contained in the answer, and that the cross-bills 
state no cause of action against the complainant; that the défendants, 
being above the stream from complainant, cannot complain of a di- 
version of the water by the lower owner, because there is no wrong 
or injury done by him to the défendants. The only relief which the 
cross-bills ask for, in addition tb the relief asked for in the answer, is 
as prayed for: 

"That your honors adjudge and decree that the rights of your orator in 
and to the waters so diverted and appropriated by it, as herein alleged, may 
be adjudged and decreed by your honors prior and superior to any right or 
rights of said défendant Miller & Lux, and that the title of your orator in and 
to said waters may be forever quieted, and that said Miller & Lux be for- 
ever enjoined and restrained from diverting any water from said river in 
such manner and to such extent as to deprive your orator of any of the 
water aforesaid, and that your orator may bave such further or other relief 
as the nature of the case may require and to your honors may seem ineet." 

If the défendants are able to show that their appropriations and di- 
versions of the water are prior in time to the appropriations and di- 
versions of the water by Miller & Lux, the decree of the court would 
be against the complainant in the suit, and such a decree would, in 
efïect, quiet the title of the défendants, and give them ail the relief to 
which they are entitled. 

The matters contained in the cross-bill annexed to the answer are, it 
seems to me, purely défensive in their nature and character, and can 
be and are set up in the answer, and the complainant, Miller & Lux, 
ought not to be required to put in an answer to such cross-bills. 
14G F.— 37 
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In American & G. M. & I. Co. v. Marquam (C. C.) 62 Fed. 960, it 
was held that a cross-bill seeking no discovery, and setting up no dé- 
fense which might not as well hâve been taken by answer, will be 
dismissed. The court said : 

"The cross-bills présent mère matters of défense. Sueli is not their office. 
Such a bill, seekiug no discovery, and setting up no défense which might 
not as well hâve been taken by answer, will be dismissed, with costs. 2 
Daniell Ch. Pr. 1552, note." 

See Dickerman v. Northern Trust Co., 80 Fed. 450, 458, 25 C. C. A. 
549. 

In Mills v. Fletcher, 100 Cal. 142, 148, 34 Pac. 637, the court said: 

"The tacts stated in the so-called 'cross-complaint' constitute a mère an- 
swer, and not a cross-complaint. So far as material they are, that défend- 
ants are the owners of, in the possession of, and entitled to the possession of, 
the demanded premises. The averment that plaintiffs claim an interest in 
the premises adversely to défendants is unnecessary. since that tact is even 
more explicitly averred in plaintiffs' complaint, and is put in issue by the 
gênerai déniai in the answer ; and the averment that plaintiffs' claim is 
without right is also included in the gênerai déniai of ail the allégations of 
the complaint. It is immaterial what the défendants called their pleading; 
its character is to be determined by the court." 

In Story's Eq. PI. (lOth Ed.) § 629, the author, in summing up a dis- 
cussion on this subject as applicable to the facts of this case, said: 

"But wherever the cross-bill seeks relief, it is indispensable that it should 
be équitable relief otherwise it will be demurrable ; for to this extent it is 
not, as w 7 e bave seen, a pure cross-bill, but it is in the nature of an original 
bill, seeking the further aid of the court beyond the purposes of défense to 
the original bill ; and under such clrcumstances the relief should be such 
as in point of jurisdiction the court is compétent to administer." 

With référence to the pleadings filed by Cheney & Massey, entitled 
"Cross-Bill in Equity," they include Miller & Lux with other de- 
fendants in No. 731, and also name other parties not included in the 
original bill. It contains similar averments to the other pleadings we 
hâve noticed, and, among other things, allèges : 

"That within three years last past said défendants, excepting the défend- 
ant Miller & Lux, a corporation, bave, and each of them has, wrongfully di- 
verted the waters of the East Fork of said Walker River at divers places 
on said river above the lands hereinbefore described, and above the point 
at which your orator so diverts said water, a large portion of which water 
so diverted by them is never returned to the river ; that they are now con- 
tinuing the diversion aforesaid, and hâve thereby wrongfully deprived, and 
are now wrongfully depriving, your orator of a large portion of the water 
to which it is so entitled, under the diversion berein alleged, and threatening 
to continue such wrongful diversion." 

There is no spécifie allégation against Miller & Lux, and no relief 
is prayed against this corporation. There is no reason why it should 
be required to answer cross-bills of this character. The principles 
heretofore announced which are applicable to this case need not be 
repeated. 

The demurrers filed by Miller & Lux to the answers and cross-com- 
plaints and to the cross-bills in equity filed by Cheney & Massey are 
sustained. 



MILLER <fe LUX V. EICKEY. 579 

The next group of cross-bills to be taken up will be those represented 
by Mack & Farrington and George S. Green, of which the pleadings 
filed by J. W. Wilson may be considered a fair type of the entire group. 
Thèse cases differ from those we hâve previously mentioned in this, 
that they are indorsed "Answer of J. W. Wilson," and the demurrers 
thereto set up the additional ground that they are uncertain, in this, 
that it cannot be ascertained therefrom whether they are intended to be 
an answer, pure and simple, or are intended to be also cross-bills, 
which would require Miller & Lux to answer. This ground of de- 
murrer is well taken. The answers set up the grounds of the défendant 
constituting a défense to the original bill, "further answering by way of 
new matter and cross-bill," set up matters purely défensive in their 
character, such as prescription and the statute of limitation, which 
could, of course, be included in the answer. 

The true rule in cases of this kind is well expressed by the court 
in Shain v. Belvin, 79 Cal. 262, 21 Pac. 747. The court said : 

"In the next place, if a défendant has any cause of cross-coinplaint, ne 
should plead it as such. Matters which are proper as a défense will not be 
turned into a counterclaim or cross-complaint merely by a prayer for affirm- 
ative relief. * * * And if a party calls his pleading a counterclaim, 
lie will not afterward be allowed to maintain that it was really a cross-com- 
plaint, and required an answer. * * * Upon the same principle, a party 
will not be allowed to gain any advantage by giving his pleading two in- 
consistent characters. If matter is pleaded as a défense, it is denied by force 
of the statute; if it constitutes a cross-complaint, and is pleaded as such, 
it requires an answer from the plaintiff. It is inconsistent to say that the 
same matter does and does not require to be answered. The pleader should 
take one ground or the other, so that his adversary may know how to pro- 
ceed. If ne, as hère, 'for further and separate answer and défense to the 
complaint, avers by way of cross-complaint,' etc., the rule that a pleading 
must be construed against the pleader applies. and as against him it may be 
treated merely as a défense. The words 'by way of cross-complaint' may be 
treated as surplusage." 

It was probably unnecessary for complainant to demur to thèse so- 
called "cross-complaints." They are mère surplusage, and should be 
treated simply as answers. The demurrers are interposed to make it 
clear that the complainant is not required to answer, and counsel for 
the défendant expressed themselves as being "perfectly satisfied that 
the court shall say" the matters alleged for further answer by way of 
cross-complaint "is a part of the answer, and that the replication 
covers it." 

Thèse défendants also separately filed cross-complaints, which are 
subject to the rules announced in the former cases represented by other 
counsel, and the same ruling will be made. The demurrers interposed 
by complainant will be sustained. 

The next group of défendants, wherein John Lothrop appears as 
counsel for Penrose and others, will now be considered. One pleading 
is indorsed "Answer and Cross-Bill of Défendant William R. Penrose," 
the other "Cross-Bill of Défendant William R. Penrose," the same as 
in the first class of cases hereinbefore described. They differ somewhat 
from the cases presented by Cheney & Massey. Thèse défendants 
are co-owners or co-tenants with the complainant Miller & Lux in cer- 
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tain of the appropriations mentioned in the bill of complaint. After 
asserting their rights to the water of Walker river, and alleging that 
they hâve been in the exercise of such rights as co-tenants with 
the complainant for more than five years, défendants in the cross-bill 
allège : 

"(10) That tliis défendant submits, for the reasons horeinbefore set forth, 
that the complainant is not eutitled to any relief wliatsoever against this 
défendant, and that this défendant should be adjudgert and decreed and to 
be entitled to suffieient water of said Walker river as is or may be necessary 
to irrigate the at'oresaid described lands, and for stock and domestic purposes, 
and to the exclusive use thereof, and for such other and further relief in tho 
preinises." 

— And that Miller & Lux be required and commanded to appear 
herein and ansvver to the several allégations in this cross-bill contained. 

As lias already been said in the other cases, there is nothing contained 
in thèse cross-bills for affirmative relief except such relief as will 
naturally inure to the défendants' benefit if they establish the rights 
which they claim in their answers, and the complainant ought not, in 
any of such cases, be required to file an answer to the cross-bills. For 
the reasons heretofore given, the demurrers interposed to the pleadings 
herein referred to will be sustained. 

Speaking generally of cross-bills, it may be said that the right of a 
défendant in a suit in equity to file a cross-bill against his codefendant, 
is admitted. The propriety of doing so in ail cases may be seriously 
questioned, as it tends to prolong and complicate the trial, and often 
créâtes unnecessary expense, but the right exists, and in this regard I 
shall not interfère with the positions in which the respective parties 
hâve placed themselves. The responsibility they hâve assumed rests 
with them. The fact is that suits in equity are frequently complicated, 
and often involve many conflicting interests. In certain cases the sub- 
ject-matter of the suits can be decided upon the issues made by the 
complaint and answer, but it sometimes happens that a suit cannot be 
completely disposed of without deciding upon the claims of défendant 
either against the complainant or against codefendants, or against 
property which is the subject of litigation, and, as a gênerai rule, the 
regular way of bringing such claims before the court is by cross-bill. 

A défendant may always avail himself of every possible défense that 
he can hâve to a suit by means of an answer alone, but there are cases 
in equity where the most effective way of making a complète défense is 
by attacking the assailant, whether complainant or a codefendant; 
and when a défendant in equity wishes to adopt that mode of défense 
an answer will not serve his purpose, he must resort to a cross-bill. 
"An answer is a shield, not a weapon." The distinction bctween thèse 
lines of a défense and an attack belong to ail Systems of judicial pro- 
cédure alike, but in the mode of dealing with this distinction there are 
wide différences. The same facts which will constitute a means of 
attack only in one System may be a défense proper in another System ; 
but, as said in Langdell on Eq. PI. § 50, "this is not a différence in pro- 
cédure, it is a différence in the law of rights." 

Next in order corne the cases rclating to the proceedings against the 
"Rickey Land & Cattle Company," a corporation, which are contained 
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in ail the suits. There are some questions that are common to ail, and 
others apply only to certain of the suits. The}- may with propriety be 
classed under tour separate heads, viz. : (1) The suit of Wood et al.. 
No. 790 ; (2) the suit of Miller & Lux, No. 791 ; (3) the five suits from 
No. 793 to No. 797, inclusive; (4) the proceedings instituted by a 
group of défendants in the original suit of Miller & Lux, No. 731. Ail 
the cross-bills were filed by leave of the court. 

The objective point to be reached in ail the proceedings is as to the 
right, power, and jurisdiction of this court to reach the Rickey Land & 
Cattle Company, a corporation which was not a party défendant in the 
original suit of Miller & Lux v. Rickey et al. (No. 731). 

The nature and character of this suit has hereinbefore been tersely 
stated, and a further référence is hère ma de to the statement in Miller 
& Lux v. Rickey et al. (C. C.) 127 Fed. 575. The défendant Rickey 
appeared therein, and entered a plea to the jurisdiction of the court, 
which was overruled, and afterwards he filed an answer to the suit. 
It is, in substance, alleged in ail the cross-bills and complaints herein 
that after this court acquired jurisdiction of the suit No. 731 the de- 
fendant Thomas B. Rickey organized a corporation called the "Rickey 
Land & Cattle Company"; that he conveyed to that corporation the 
water rights and the lands to which they were appurtenant, the owner- 
ship to which he had set up as a défense in his answer to suit No. 731 ; 
that the corporation as formed by him is, in substance, Thomas B. 
Rickey under another name ; that although under the form of a corpora- 
tion, and although there were necessariïy, under the law, other incor- 
porators than Thomas B. Rickey, nevertheless he was the only person 
benefkially interested in that corporation, and that the other persons 
who united with him in forming that corporation were merely his nomi- 
nees, holding stock in fact for his benefit. It is further alleged that this 
corporation, the Rickey Land & Cattle Company, thereafter commenced 
two certain suits in the superior court of Mono county, Cal. The 
complaint in that suit against Miller & Lux is set out fully in the bill 
brought by Miller & Lux against the Rickey Land & Cattle Company, 
and it appears from that bill that the issues tendered by the Rickey 
Land & Cattle Company in those suits were that it had a right, partly 
upon the law of riparian rights alleged to exist in California, and partly 
by appropriation, which is recognized by the law of Nevada, to certain 
waters of the Walker river, extending, in ail, to about 2,000 cubic feet 
per second, and that the défendants in that suit, including Miller & 
Lux, complainant in suit No. 731, were claiming the right to divert the 
waters of that river adversely to the Rickey Land & Cattle Company, 
and alleged that the défendant Miller & Lux had no such right. If it 
had any right whatever, it was subséquent and subordinate to the right 
of the Rickey Land & Cattle Company to divert this 2,000 feet of water, 
and that the claim of Miller & Lux to do so was adverse to the Rickey 
Land & Cattle Company, and without right; and the prayer of the com- 
plaint in that case was that it shoukl be adjudged and deterrnined by 
that court that the Rickey Land & Cattle Company, plaintiff in this 
suit, had that prior right, that the défendants, including Miller & Lux, 
had no right to that quantity of water until that quanti ty of water 
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should be exceeded in the river, and that the title of the Rickey Land 
& Cattle Company to the amount of the waters of that river should be 
quieted as against Miller & Lux and the other défendants. And it is 
alleged that the issues in those two cases are the same as the issues in 
Miller & Lux v. Thomas B. Rickey et al. (No. 731), and that those 
suits were intended and hâve the necessary effect of bringing to trial 
before the said court the issues of which this court had already ob- 
tained jurisdiction in the suit of Miller & Lux v. Thomas B. Rickey 
et al., thereby hindering and embarrassing this court in its détermina- 
tion of the suit of Miller & Lux v. Thomas B. Rickey, and to the 
necessary préjudice of the complainant in that suit The nature of the 
injunction which is sought in thèse suits is an injunction to restrain 
the défendant from prosecuting, as against the complainant, Miller & 
Lux, and a number of other persons, the suits brought by the Rickey 
Land & Cattle Company in Mono county, and the ground on which an 
injunction against the further prosecution of those suits is sought is 
that the issues in those cases are the same as those in the suit of Miller 
& Lux v. Thomas B. Rickey et al., pending in this court, and that this 
court first obtained jurisdiction of that controversy, and therefore had 
a right to retain it to the end, to the exclusion of any interférence by 
any other court. The injunction sought for is against the party, not 
against the court in Mono county, and on the ground that this court 
should complète the controversy, and should not be interfered with. 
A preliminary restraining order was issued by this court, and an order 
upon the Rickey Land & Cattle Company to show cause, if any it could, 
why this order or an injunction pendente lite should not be issued in the 
several cases. They were ail set for hearing at the same time, and were 
ail argued together. The défendant, to show cause why the relief 
should not be granted, interposed separate demurrers to the several 
pleadings in the several suits and proceedings herein, and also filed 
several afndavits as to the facts of the incorporation of the Rickey 
Land & Cattle Company, covering the whole field of its objection to 
the proceedings herein instituted by the several parties. The afndavits 
are quite lengthy. It is not deemed necessary to quote them in hase 
verba, but a référence thereto will be made in order to illustrate the 
points upon which the corporation relies for a full and complète dé- 
fense to ail the suits and proceedings instituted by the respective com- 
pininants. 

The demurrers in ail the cases are based upon the proposition that 
the bills of complaint or cross-bills show that the complainants are not 
entitled to the relief prayed for against the défendant; that the bills 
are without equity ; and that the said bills are uncertain in this : that it 
cannot be ascertained therefrom what issues are tendered, showing, or 
tending to show, that the suits brought by défendant in Mono county, 
Cal., présent the same issues which were tendered in the bill of com- 
plaint of Miller & Lux v. Rickey et al. in this court. In addition to 
thèse propositions, in some of the other classes of cases the demurrer 
to the cross-bill is based upon the ground that it does not appear that 
this court has any jurisdiction over the subject-matter of the contro- 
versy in said cross-bill; that the facts set forth in said cross-bill are 
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independent of, distinct and différent from, any controversy set out in 
the original bill, and is an attempt to interpose a new controversy be- 
tvveen cross-complainant and this défendant, both of whom are co- 
defendants in the original bill; that said cross-bill is multifarious, in 
that it is brought in regard to matters having no connection with the 
subject-matter of the original bill, and not proper to be investigated 
in this suit ; that several défendants in the original suit are not made 
parties to this cross-bill; that there is a misjoinder of parties plaintiff, 
in that several parties hâve been joined as parties plaintiff who hâve 
no common interest or community of interest or joint interest in the 
water, the subject-matter of the cross-complaints, and that the interest 
of each plaintiff therein is several. 

Under the facts of this case the question arises whether or not this 
court has the power and authority to issue the injunction against the 
Rickey Land & Cattle Company that is prayed for ; in other words, has 
this court any jurisdiction in the premises? 

The main discussion of this question will be first confined to the suit 
of Miller & Lux against that corporation (No. 791), as it is free from 
certain objections raised in the other cases. This suit was brought by 
Miller & Lux for an injunction prior to the date of service of summons 
in the Mono county cases instituted by the défendant. 

In Rodgers v. Pitt (C. C.) 96 Fed. 668, 670, this court said: 

"The gênerai rule is well settled that where différent courts hâve concur- 
rent jurisdiction the court which first acquires jurisdiction of the parties, the 
subject-matter, the spécifie thing, or the property in controversy is entitled 
to retain the jurisdiction to the end of the litigation, without interférence 
by any other court. * * * If this court first obtained jurisdiction of this 
cause, it has the power and it is its duty to restrain the défendants herein 
from taking any proceedings in the state court which would hâve the effect 
of defeating or impairing the jurisdiction of this court." 

Thèse gênerai principles are not denied, but their application to the 
facts of this case is seriously questioned. In the bill of complaint in 
No. 791 the pleader sets forth the proceedings had in No. 731, and 
then sets forth in full the proceedings in the two actions brought by 
défendant in Mono county, Cal., and allèges: 

"(22) That the issues tendered by said complaints in said two actions so 
brought by the défendant herein as plaintiff against your orator and said 
other persons are, so far as concerns your orator, the saine issues which 
were tendered by the said bill of complaint of your orator so filed in this 
court, so far as the same related to the défendant Thomas B. Rickey in said 
suit. (23) That at the tiine of the filing by the défendant herein of its 
complaints aforesaid, the said défendant did not hâve or claim to hâve, and 
does not now hâve or claim to hâve, any right whatever in or to any of the 
waters of said Walker river, or of any branch or tributary thereof, except 
such rights, if any, as it acquired by said conveyance to it from the said 
Thomas B. Rickey. (24,1 That the défendant herein, in and by the actions 
aforesaid, intended, and the neeessary effect of said actions is, to bring on 
for trial and détermination in said superior court the same issues presented 
by the said bill of complaint of your orator in the said suit so brought by 
it in this court, so far as relates to the issues between your orator and the 
said Thomas B. Rickey, and to obtain from said superior court a judgmeut de- 
termining said issues in advance of a détermination of the same by this 
court, and thereby to defeat the jurisdiction of this court in the said suit so 
now pending before it, and to hinder and embarrass this court in the trial 
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of said issues, and in the enforcement of any decvee which this court may 
render in the said suit so pending before it; and further prosecution of said 
actions, or either of theni, as against your orator, would therefore be in 
dérogation of the jurisdiction of this court and of the rights of your orator 
in the suit so brought by it in this court and now pending therein." _. -, 

Ail the cross-bills, so far as the Rickey Land & Cattle Company is 
concernée!, relate to the same subject-matter which was brought before 
this court by the complaint of Miller & Lux in the original suit, and to 
the right of the défendant Rickey to take any water away from the 
river, as against its respective rights. The relief asked for is in rela- 
tion to the same matter which was brought before the court in the 
original suit. 

In view of what has already been said, it is unnecessary to take up 
seriatum the other cross-bills filed against the Rickey Land & Cattle 
Company. The truth is that the principles already announced show 
that, although there may be a différence in some of the facts, there is 
none in the application of the principles of law to ail the cross-bills. 
They stand virtually upon the same plane, and are governed by the 
same rules. 

The suggestion is made that this court has no jurisdiction of certain 
cross-bills because the parties thereto are citizens of the same state. 
This is without merit. The cross-bills are ail ancillary to the original 
suit of Miller & Lux v. Rickey et al. (No. 731). The principle is well 
settled that a cross-bill of this character is not an original suit, but is 
ancillary and dépendent, supplementary, merely, to the original suit 
out of which it arises, and is maintained without référence to the citi- 
zenship or résidence of the parties. It does not dépend upon the citi- 
zenship of the parties, but on the subject-matter of the litigation. Krip- 
pendorf v. Hyde, 110 U. S. 276, 281, 4 Sup. Ct. 27, 28 L. Ed. 145 ; 
Morgan's Co. v. Texas Central Ry., 137 U. S. 171, 201, 11 Sup. Ct. 
61, 34 L. Ed. 625; In re Tyler, 149 U. S. 164, 181, 13 Sup. Ct. 785, 
37 L. Ed. 689 ; Root v. Woolworth, 150 U. S. 401, 413, 14 Sup. Ct. 136, 
37 L. Ed. 1123; Broadis v. Broadis (C. C.) 86 Fed. 951, 954; Home 
Ins. Co. v. Virginia C. C. Co. (C. C.) 109 Fed. 681, 687. 

The fact that some of the cross-bills were not filed until after the 
service of process was made upon the parties in the Mono county 
suits is wholly immaterial. The jurisdiction of this court does not in 
any manner dépend upon the question as to the service of process in 
the Mono county suits. The only jurisdiction which this court is 
called upon to assert was obtained in the proceedings had in the 
suit of Miller & Lux v. Rickey et al. (No. 731), which was long 
prior to the commencement of the Mono county suits, as will hereafter 
more fully appear. 

The affidavits filed by défendant, which upon the hearing hereof 
take the place of an answer, do not deny the issues made in the 
original suit (No. 731), nor do they deny that this court acquired 
jurisdiction of the person of the défendant Rickey years before thé 
commencement of the actions in Mono county. They do rot deny that 
said Rickey, pending the original suit, conveyed to the Rickey Land 
& Cattle Company the water rights which lie was claiming, and by 
virtue of which he was defending the original suit, but they do deny 
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that said corporation is simply a change of nanie. The affidavit of 
Thomas B. Rickey states that Charles Rickey is. and at ali times since 
the organization of this corporation has been, the owner of 100 shares, 
and that "Alice B. Rickey is now, and ever since the organization of 
said corporation has been, the owner of and entitled to ail the rights, 
privilèges, and profits growing out of one hundred shares of the 
capital stock of said Rickey Land & Cattle Company ; that each of said 
persons, Charles Rickey and Alice B. Rickey, became owners of said 
stock by subscription to the capital stock of said corporation." This 
affidavit does not state that they, or either of them, ever paid any value 
therefor. 

By the institution of the original suit and the process of this court 
therein, this court acquired jurisdiction to hear and détermine what 
rights the défendant Rickey had in the premises. Thèse propositions 
are not denied in the affidavits filed on behalf of the Rickey Land & 
Cattle Company. So far as thèse affidavits are concerned, it stands 
admitted, because it is not denied that Rickey, pending the suit 
brought by Miller & Lux, and after his personal appearance therein, 
conveyed to the corporation known as the Rickey Land & Cattle Com- 
pany the water rights which he was claiming to own, and by virtue of 
which he was defending the suit in question. The affidavits show that 
he is the largest, if not the sole, owner of the entire stock of this 
corporation. I shall not discuss this part of the transaction. The af- 
fidavits speak for themselves, and show what the transactions were. 
From the view I take of the légal controlling question herein, it mat- 
ters not whether, in law or fact, Mr. Rickey himself was the sole owner 
of the entire stock of this corporation, and whether or not his wife 
and son were holding the small number of shares in their names for 
his individual benefit or their own. 

Is it not true that the corporation, whoever its stockholders may be, 
has the same rights that Thomas B. Rickey had, no more, and no less ? 
It is not the name of the parties, but their situation and relation to the 
subject-matter of the original suit, which will fix their status in the 
présent proceedings. It is not claimed that Thomas B. Rickey before 
he transferred his private property to the corporation could not hâve 
been enjoined from bringing the suits in Mono county to quiet his title 
to the flowing waters of the Walker river, which is the subject-matter 
of this litigation. But it may be said that he could not hâve brought 
such a suit because he was a party to the original suit of Miller & Lux 
v. Rickey, and that this court had acquired jurisdiction over his per- 
son and the subject-matter of that suit. It is true that the corporation 
is not a party to the original suit. It is not necessary that it should 
be made a party in order to authorize this court to grant the relief asked 
for. 

In Mellen v. Moline Iron Works, 131 U. S. 352, 371, 9 Sup. Ct. 781, 
33 L. Ed. 178, the court said : 

"Purchasers of property involved in a pending suit may be admitted as 
parties, in the discrétion of the court; but they cannot demand, as of ahso- 
lute right, to be made parties, nor can they complain if they are compelled 
to abide by whatever decree the court may render, within the limits of its 
power, ia respect to the interest their vendor had in the property purchased 
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by them pendente lite. Eyster v. Gaff, 91 U. S. 521, 524, 23 L. Ed. 403 ; Union 
Trust Co. v. Inland Navigation & Improvement Co., 130 U. S. 505, !) Sup. Ot. 
606, 32 L. Ed. 1043 ; 1 Story's Eq. Jur. § 406 ; Murray v. Ballou, 1 Johns. Ch. 
(N. Y.) 506. As said by Sir William Grant in Bishop of Winchester v. Paine, 
11 Ves. 194, 197 : 'The litigating parties are exempted from the necessity of 
taking any notice of a title so acqnired. As to tbem, it is as if no such 
title existed; otlierwise, such suits would be indéterminable, or, which 
would be the same, in effect, it would be in the pleasure of one party at 
vvhat period the suit should be determined.' The présent proceeding is an 
attempt upon the part of a purchaser pendente lite to relitigate, In an original, 
independent suit, the matters determined in the suit to winch his vendor was 
a party. That cannot be permitted, consistently vvith the settled rules of 
equity practice." 

In 2 Black on Judgments, § 550, relating to purchasers pendente lite, 
the author said : 

v 'It is a gênerai rule that a purchaser of property, * * * who buys 
pending a litigation concerning it, cornes into privity with his vendor, so as 
to be bound by the judgment in that suit the same as if made a party of 
record. [Citing rnany authorities.] 'We apprehend it is well settled that 
he who purchases property pending a Suit in which the title to It is in- 
volved takes it subject to the judgment or decree that may be passed in 
such suit against the person from whom he purchases. That he purchased 
bona flde, and paid a full considération for it, will not avail against such 
judgment or decree. Nor will he be permitted to prove that he had no notice 
of the suit. The law infers that ail persons hâve notice of the proceedings 
of courts of record. The law is that he who intermeddles with property in 
litigation does it at his péril, and is as conclusively bound by the results of 
the litigation, whatever they may be, as if he had been a party to it from the 
outset'— citing Tilton v. Cofleld, 93 U. S. 163, 23 L. Ed. 858; 1 Story, Eq. 
Jur. § 406, and other authorities. * * * Ir. a late case it is said that the 
purpose of the rule is to keep the subject-matter of the litigation within the 
power of the court until judgment or decree shall be entered, since, other- 
wise, by successive aliénations pending the suit, the judgment or decree could 
be rendered abortive and impossible of exécution. It is also said that two 
things seem to be indispensable to give effect to the doctrine of lis pendens : 
(1) That the litigation must be about some spécifie thing which must neces- 
sarily be affected by the termination of the suit; and (2) that the particular 
property involved in the suit may be so definite in the description that any 
one reading it can learn thereby what property is intended to be made the 
subject of litigation." 

And observes : 

"That the only office of a notice of lis pendens is to give «instructive no- 
tice to, and to bind by the subséquent proceedings, those who may deal with 
the défendant in respect to the property involved in the action during its 
pendency and before final judgment ; and no notice is necessary to niake the 
judgment effectuai as against parties claiming under the défendant by trans- 
iter subséquent to the judgment. The judgment disposes of the rights of the 
parties, is a matter of public renord, and is conclusive both upon the défendant 
and any subséquent grantee. Tt is also conclusive, without such notice, upon a 
purchaser who has actual knowledge of the pendency of the suit." 

In 1 Bâtes Fed. Eq. Pro. § 541, the author, in discussing the question 
of injunctions issued to stay proceedings in state courts, and after 
quoting the provisions of section 720, Rev. St. [U. S. Comp. St. 1901, 
p. 581 J, said: 

"It is well settled, upon both reason and authority, that the prohibition 
contained in this statute 'does not apply where the fédéral court has first 
obtained jurisdiction, or where, the state court having first obtained juris- 
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diction, the case has been removed to tbe fédéral court. In such cases the 
fédéral court may restraln ail proceedings in a state court which would 
hâve the effect of defeating or impairing its jurisdiction. It extends only 
to cases in which the jurisdiction has first attached.' If the rule were other- 
wise, 'after suit brought in a fédéral court, a party défendant could, by re- 
sorting to a suit in a state court, defeat, in many ways, the effective juris- 
diction and action of the fédéral court, after it had obtained full jurisdiction 
of person and subject-matter' " — citing Sharon v. Terry (C. C.) 36 Fed. 365, 
and numerous other authorities. 

And in the course of the discussion quotes from Peck v. Jenness, 7 
How. 612, 624, 12 L. Ed. 841 : 

"It is a doctrine of law too long established to require a citation of author- 
ities that where a court has jurisdiction, it has a right to décide every ques- 
tion which occurs in the cause, and whether its décision be correct or other- 
wise, its judgment, till reversed, is regarded as binding in every other court; 
and that, where the jurisdiction of a court and the right of a plaintiff to pros- 
ecute his suit in it hâve once attached, that right cannot be arrested or taken 
away by proceedings in another court. Thèse rules hâve their foundation, not 
merely in comity, but in necessity. For if one may enjoin, the other may re- 
tort by injunction, and thus the parties be without remedy ; being liable to 
a process for contempt in one if they dare to proceed in the other. Neither 
can one take property from the custody of the other by replevin or any other 
process, for this would produce a conflict extremely embarrassing to the ad- 
ministration of justice." 

In Starr v. Chicago Ry. Co. (C. C.) 110 Fed. 3, 6, the court said: 

"(1) The fédéral courts must détermine for themselves the limita of their 
jurisdiction, and the Suprême Court of the United States is the final arbiter 
in ail questions of this nature. A renunciation of this power or a failure to 
discharge his duty would be fatal to our System of government. It would 
withdraw the keystone of the arçh. * * * (2) Wherever a fédéral court 
and a state court hâve concurrent jurisdiction, the tribunal whose jurisdiction 
first attaches holds it to the exclusion of the other until its duty is fully per- 
formed and the jurisdiction involved is exhausted. * * * (3) The fore- 
going principle is so indispensable to the harmonious working of our Systems 
of fédéral and state jurisprudence that neither the eleventh amendaient to 
the Constitution, nor section 720 of the Revised Statutes, which prohibits 
the issue by a court of the United States of a writ of injunction to stay pro- 
ceedings in any court of a state, can be permitted to interfère with its main- 
tenance. The court which first obtains jurisdiction of the subject-matter and 
of the necessary parties to a suit may — and, if it discharges its duty, it must — 
if necessary, issue its injunction to prevent any interférence by any one with 
its effectuai détermination of the issues, and its administration of the rights 
and remédies involved in the litigation." 

— And in support of thèse principles cites a vast number of authori- 
ties. 

Thèse gênerai principles are too well settled to require further dis- 
cussion. They hâve repeatedly been declared in suits and actions of 
various kinds by the highest court in the land, and announced in near- 
ly, if not ail, the fédéral courts, circuit and district, and in the various 
courts of appeal, wherever the question has been presented. 

The object and purpose of the Rickey L,and & Cattle Company in 
the commencement of the suits in question in Mono county, Cal., is 
to take to another court the questions which hâve long been, and still 
are, properly in litigation in this court, and this is sought to be done 
in order to forestall and nullify, if possible, any décision or decree 
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which this court may render regarding issues of which it first ob- 
tained full and complète jurisdiction. The impropriety and inadmissi- 
bility of such proceedings in the light of the established fundamental 
rules of our judicial Systems is mai: if est. The suits in this court vvill 
quiet and settle the title or rights of the respective parties to the 
fiowing waters of Walker river. The enforcement of the rule that 
the court which first takes jurisdiction of the parties and subject- 
matter of a suit must retain and exercise it to the exclusion of any 
and ail proceedings in other courts until its jurisdiction is exhausted 
by the final judgment or decree is absolutely essential to the due 
and proper administration of justice. This duty it owes to itself, as 
well as to the litigants, in seeing that its own jurisdiction is not im- 
paired. The litigants hâve the right to hâve the case tried in the 
court where jurisdiction was first obtained, and shoul.d not be harassed 
or annoyed, or compelled to go to another court, and there try the 
identical questions which will properly arise in the court where the 
suit was originally commenced and is still pending. Such a rule, 
properly applied, should be rigidly enforced, not only to prevent un- 
seemly conflicts in the courts, but to protect the litigants who are 
properly before this court. 

The several demurrers interposed by the Rickey Land & Cattle 
Company to the bills in equity and cross-bills are overruled. 

The injunction pendente lite, as prayed for against the Kickey Land 
& Cattle Company, is granted. 



GARSIDE v, NEW YORK TRANSP. CO. (two cases). 

(Circuit Court, S. D. New York. July 3, 1906.) 

i. hlghways— contribtjtory negligence— peeson cross1mg prou stbeet 
Car to Curb — Question for Jury. 

A pàssenger alighting from a surface street car is not bound, as matter 
of law, to look in both directions along the street before starting to cross 
the space between the car and the curb, but the question whether the fail- 
ure to so look constituted négligence is one of fact, to be determined by 
the jury under ail the conditions and circumstances shown by the évi- 
dence. 

[Ed. Note.— For cases In point, see vol. 25, Cent. Dig. Highvvays, §§ 460, 
473.] 

2. SAME — INJUET TO PERSON ON STEEET AcTIOU FOR DAMAGES. 

Plaintiff alighted from a street car, and after taking two or three 
steps was struck and injured by defendant's automobile. Her testimony 
was that when she stepped off she looked along the street in front of the 
car, and seeing no vehicles approaching started to cross diagonally to the 
curb at the crossing, which was a short distance behind the car, when the 
automobile caught her dress, and pulled her down backward and ran 
agsiinst her. The machine had just crossed in front of the car from the op- 
posite side of the street, which was obstructed, and came behind plaintiff. 
Défendant eontended that plaintiff started to cross the track behind the 
car, and, meeting another automobile which was following the car, stepped 
backward in front of the machine, which struck her. The speed of such 
machine was in dispute. Seld, that such issues of fact required the sub- 
mission of the case to the jury; that accepting defendant's contention as 
correct, plaintiff was not necessarily chargeable with contributory négli- 
gence, and, even if so, it would not prevent her recovery if the driver of 
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defendant's machine saw or should hâve seen lier dangerous position 
between the two machines in time to stop his own before striking her. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Highways, §§ 460, 
473.] 

3. Htjsband and Wife — Injtjby or Wife — Recovery by Husband fob Loss op 
Services. 

To entitle a husband to recover for the loss of his wife's services while 
she was ineapacitated by reason of an injury due to defendant's négligence 
it is not necessary to show that lie employed or became obligated to pay 
for the services of another to supply her place as housekeeper. 

[Ed. Note. — For cases in point, see vol. 26, Cent. Dig. Husband and 
Wife, § 768.] 

At Law. 

Motions by défendant to set aside the verdict of the jury and for a new trial 
in each case, on the grounds that the verdict is contrary to the law and évi- 
dence and unsupported thereby, and on the exceptions to the ruling of the 
judge in refusing to direct a verdict for the défendant at the close of plain- 
tiffs' case and again at the close of the whole évidence. No question of 
error is assigned by défendant on the rulings in rejeeting or admitting évi- 
dence, or in the charge to the jury, and ail such objections, if any, are 
waived. 

William Victor Goldberg, for plaintiffs. 

Arthur K. Wing (Mr. Mclntyre, of counsel), for défendants. 

RAY, District Judge. Ginerva Garside, the plaintif! in the one 
action, is the wife of John R. Garside, the plaintiff in the other. 
Ginerva Garside sues to recover damages for injuries to her caused 
by the alleged négligence of the défendant, the New York Transpor- 
tation Company, in running upon her with its electrical automobile 
near the intersection of Sixth avenue and Thirty-Fifth street in the 
city of New York on the lOth day of January, 1903. The husband, 
John R. Garside, brings his action to recover the damages he al- 
lèges he sustained by reason of the same négligence, to wit, the 
value of the services and society of the wife while she was suffering 
from such alleged injuries, and which he claims he lost because of 
such négligence. By written stipulation filed and agreement made in 
open court the two actions were tried as one, but separate verdicts 
were rendered. The jury assessed the damages of Mrs. Garside 
at $4,000, and those of her husband, John R. Garside, at $1,000. Mr. 
Garside is a large manufacturer of shoes in the city of New York, and 
"keeps house" with his wife. She managed the household, and looked 
after its affairs, the servants, and children, and did some manual 
ïabor in connection therewith. They had a nurse for the children 
at times, but none at the time of the transaction in question. Prior 
to the accident Mrs. Garside was a strong active woman, in good 
health, and accustomed to protracted exercise in walking long dis- 
tances etc., the mother of four children, and about 36 years of âge. 
On the day in question, January 10, 1903, which was Mr. Garside's 
fo'rtieth birthday, Mrs. Garside left her home a little before 2 o'clock 
p. m., and went to Huyler's on Forty-Second street, between Fifth 
and Sixth avenues, and then took a closed Sixth avenue surface 
car, and rode down to Thirty-Fifth street, on her way to Macy's 
store which is on the west side of Broadway, between Thirty-Fourth 
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and Thirty-Fifth streets. She was dressed in the street attire of the 
fashion of the day, and the skirt was of such length that the trail, 
if not gathered and held up by the hand when the wearer was walk- 
ing, would drag a little. This Sixth avenue car, on which Mrs. Gar- 
side rode to Thirty-Fifth street, ran south, and stopped on the wester- 
iy surface track of the avenue a few feet south of what would be 
the southerly or south side cross walk of Thirty-Fifth street, 
if a cross walk were actually constructed, for passengers to get on and 
off the car. This was the usual and regular stopping place for south- 
bound cars on this as well as other avenues in the city of New 
York. At the locality in question there is an elevated railroad, support - 
ed by iron columns standing in the avenue about two feet outside of 
the outer rail of the surface car tracks, and Sixth avenue has two 
of thèse surface tracks, or four rails at suitable distances apart, and 
south-bound cars run on the westerly track, and north-bound cars run 
on the easterly track. At or near Thirty-Fourth street, Broadway 
crosses Sixth avenue diagonally, forming a triangle, which is bounded 
on the west by Broadway, on the north (the base) by Thirty-Fifth 
street, and on the east by Sixth avenue. The apex is not far from 
Thirty-Fourth street. It is 200 feet from Thirty-Fourth to Thirty-Fifth 
street. It is about 100 feet from the westerly side of Sixth avenue 
to the easterly side of Broadway on the north side, or along the 
base of this triangular space described. That space, fenced in and 
forming a small park, is surrounded by a walk, and a person alight- 
ing from a south-bound surface car at Thirty-Fifth street at the point 
mentioned, and desiring to cross to Broadway, and thence to Macy's, 
would naturally and almost necessarily pass to the walk on the west 
side of Sixth avenue, and thence along the walk at the base of this 
triangle, which is in fact the south sidewalk of Thirty-Fifth street. 
North of Thirty-Fifth street, at this place, between Thirty-Fifth 
and Thirty-Sixth streets and Sixth avenue and Broadway, stands the 
Herald Building. Sixth avenue is about 60 feet in width from curb 
to curb, and the distance between the curb line on the west side of 
Sixth avenue and the westerly or south-bound surface car tracks is 
not more than 20 feet. From curb line to the elevated pillars it is 
18 feet. At the time in question there stood in Sixth avenue, next 
to but outside the curb, and extending nearly up to Thirty-Fifth 
street, lacking not over two feet, an owl wagon or night restaurant 
on wheels. This was about 6 or 7 feet wide, and some 12 or more 
feet in length, and narrowed the street between a car on the westerly 
surface track and the owl wagon to not more than 14 feet. Be- 
tween the line of iron columns of the elevated road and the owl 
wagon the distance was not more than 11 or 12 feet. One of thèse 
columns or pillars was about opposite the south end of the owl 
wagon. Just south of this owl wagon, and but a few feet distant from 
it in the avenue, stood a furniture van or wagon, which occupied as 
much or more space as did the owl wagon. Thèse were in plain sight of 
any person passing up or down Sixth avenue, and could be seen for 
a long distance, and had been there months. This was a pleasant 
day, and the accident occurred shortly after 2 o'clock. Ordinary ve- 
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hicles, such as automobiles or an ordinary carriage, could not at 
speed pass each other hère safely. There was barely room to pass 
a person on foot, who was on the watch, safely. On alighting 
from the car, at the rear and on the west side thereof, according 
to her narrative of the transaction, Mrs. Garside faced and glanced 
south, and found that there was nothing in sight in the street, and 
then faced west, and found she had to move northwest in order to 
reach the curb, or move north till she had passed this owl wagon. 
She changed her purse and parcel from her right to her left hand, 
and gathered up her skirts with her right hand, and then took two 
or three steps in a northwesterly direction, when . she felt herself 
pulled backward. Thereupon she screamed. She says : 

"I felt myself pulled back, and I screamed. I was not hurt, I simply 
screamed trom instinct, I think. Then I was pulled further back, and down 
and down onto my knees, and something bit my right bip, and then I screamed 
again. Something had caught me, and I screamed, and I found myself sud- 
denly released, and something backed olï my clothes." 

She was then picked up, and turned around, when she saw this 
automobile of the défendant right there behind her. She says the 
wheel, or whatever it was, hit her, and "hurt me very severely, so 
that when it released me I sat down in a heap, sort of, and somebody 
picked me up— lifted me up." They attempted to put her in this 
automobile behind her, but she objected, and was then taken across 
Sixth avenue to Hall's drug store. Her skirt, worn by her that day, 
was produced in court, and, without objection, with the skirt on she 
described just how the transaction occurred. The skirt was torn 
from the waistband in the rear, and torn or split crosswise at the 
knees. She reiterated that she got off the car facing directly south, 
and that the force used in pulling her back and down was such 
that her knees were forced through the skirt, which was of strong 
material. At this time there was a temporary blockade of Sixth 
avenue on the easterly side, caused by a heavy ice wagon backed up 
to the east side curb, about opposite the rear of the car from which 
Mrs. Garside alighted, and this had delayed the movement of cars on 
the easterly or north-bound track to such an extent they were at a 
standstill for a few minutes. The defendant's automobile, an electrical 
vehicle, driven by its employé, one Joseph A. Carey, with whom one 
Daniel J. Lenahan, a footman for a Mr. Flower, was riding, came up 
Broadway, and turned into Sixth avenue at Thirty-Fourth street, about, 
and proceeded north from there on the east side at least half way to 
Thirty-Fifth street, and it is claimed further, when, seeing the block, 
without stopping or slackening its speed, it turned to the west across 
the surface tracks to the westerly side of the avenue, and then turned 
northerly, and passed up the avenue on the westerly side, and passed 
between the car from which Mrs. Garside had alighted on the east and 
this furniture van and owl wagon on the west, until it came in contact 
with Mrs. Garside. The plaintiffs contend that Mrs. Garside, having 
looked to the south and picked up the trail of her dress, was proceeding 
to cross in a diagonal direction from the place of alighting to the curb 
or walk on the west side, as she had the right to do, and as she was 
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compelled to do in order to avoid this van and owl wagon. That 
as she had taken a step or so to the northwest and towards the curb 
just north of this owl wagon, the defendant's vehicle, driven by Carey. 
came suddenly upon her from the south at dangerous speed, and care- 
iessly and negligently driven and inanaged, so as not to be under proper 
control, and caught in her dress skirt, and pulled her back and ther 
down, and that as she went down on her knees, held and pulled by 
the vehicle, it was forced against her right hip, and she was severely 
injured. The claim is that crossing from the east to the west side 
of Sixth avenue the vehicle was run carelessly at a high rate of 
speed, so as not- to be under proper control, and that it crossed the 
avenue suddenly in front of the car from which Mrs. Garside 
alighted, either before it started or just after, without warning and 
without a slackening of speed. That the driver knew and had good 
and sufficient reason to apprehend that persons would be in the 
avenue at that point getting off and on the car, and passing to and 
from the curb or sidewalk, and that to run the vehicle into such a place 
at such a time at such rate of speed was a négligent act. 

That Mrs. Garside was pulled down and run upon or against by 
defendant's vehicle cannot be doubted. There was an abundance of 
évidence that such was the fact. That it crossed from the east 
to the west side of the avenue but a very short time before striking 
Mrs. Garside was not disputed. No warning was given and speed 
was not slackened. There was a différence between defendant's wit- 
nesses who spoke on the subject and plaintifï's as to the speed of the 
vehicle ; defendant's placing it at about three miles per hour, and plain- 
tifï's at five or six miles per hour. The blockade in the east side of 
Sixth avenue was about opposite where the street car stopped, and 
about 30 to 60 feet south of the corner of the avenue and Thirty- 
fifth street. Defendant's vehicle was well up to it before it crossed, 
and probably passed to the west side but a short distance south 
of where Mrs. Garside stood when struck, possibly some 60 or 70 
feet, although there was some évidence, the distance was less, and Mrs. 
Garside and the other persons who alighted from the car were probably 
hidden from the driver of the vehicle until it was within 30 to 60 
feet of them. If the vehicle was proceeding at the rate of seven 
feet per second, as claimed, at such a place, under such circumstances 
and conditions, plainly visible and reasonably to be anticipated, the 
jury was amply justified in finding négligence on the part of the 
driver. The driver of the car and the footman with him admit they 
saw the street car coming south, saw it stop, and claim they saw 
Mrs. Garside alight. The footman says tvvo others got off at the 
same time, and that Mrs. Garside was run upon or against as 
thèse persons were crossing to the westerly curb of the avenue. It 
was for the jury to say what the speed was and what the conditions 
were as the electrical vehicle passed to the westerly side, and whether, 
under the circumstances, the vehicle was being run at a négligent rate 
of speed and was negligently managed. At such a time and in such 
a place on that side of the avenue it was incumbent on the driver 
to proceed with great care and caution, having his vehicle well 
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under control, and whethcr or not he did so was a question for 
the jury. Mrs. Garside was corroborated by witnesses who stood 
just across the street, and even looking at her as she alighted from 
the car. It is true one or more of them say, in substance, she ap- 
peared to step backward, but as this was at the time defendant's 
vehicle came up to or upon her, and, as she says, caught her dress and 
pulled her backward, it was for the jury to say whether she stepped 
backward to the westward at ail. It well might be that this com- 
pulsory movement was mistaken by thèse witnesses for a voluntary 
one on the part of Mrs. Garside. 

The défendant contended that there was no fault on the part of the 
driver, and that the accident to Mrs. Garside was the resuit of her own 
négligence in backing into the defendant's vehicle, or that, even if 
the driver was négligent, she was also négligent, and that her négli- 
gence contributed to her injury, and therefore she cannot recover. 
The contention is that when she descended from the car she turned to 
the north and then to the east, and moved as if to go eastwardly across 
the surface tracks ; that as she did this she was confronted by a very 
rapidly moving gasoline automobile going south on this surface track, 
following the car from which Mrs. Garside had alighted, which gave 
warning by "tooting" its horn, and that Mrs. Garside stepped back 
without looking behind her, and stepped directly in front of the 
right front wheel of defendant's vehicle, which was then proceeding 
so slowly and carefully up the avenue that it was brought to a 
dead stop the moment Mrs. Garside backed into it. The évidence 
that any such thing occurred was of a doubtful and suspicious char- 
acter. There was considérable évidence that when Mrs. Garside was 
struck the car stood where it did when she alighted, and even the 
driver of defendant's vehicle finally said it was but just getting in 
motion. As the défendant proved that one or two other cars stood 
on the easterly track, and there was a blockade of the entire street be- 
yond, and there was no room for a vehicle going south to pass be- 
tween the cars, the jury was justified in fmding that nothing of the 
kind occurred. More than one eyewitness, paying attention, said that 
no automobile passed to the south of Thirty-Fifth street at or near 
that time, or came down the avenue to the place of the accident. But, 
even if this did occur, it was not necessarily négligence on the part 
of Mrs. Garside that would prevent a recovery if she did step back to 
avoid an automobile going south, and came into contact with de- 
fendant's vehicle going north on the w r esterly side, if that vehicle was 
not under proper control, was being driven at a négligent rate of speed, 
and did not stop when its driver saw, or, in the exercise of ordinary 
care, ought to hâve seen, the perilous position of Mrs. Garside. She 
was rightfully in the avenue, and had a right to go east or west, 
proceeding with due care. If she was suddenly confronted with a 
rapidly moving vehicle going south at a rapid rate of speed, and de- 
fendant's driver saw this. and that she must step back quickly to 
avoid it, he was not justified in proceeding, being within some eight 
or nine feet of her, if he could see that collision with her and consé- 
quent injury to her would be the probable conséquences. If, under ail 
140 F.— 38 
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the circumstances and existing conditions, Mrs. Garside did the best 
she could to avoid the danger, and defendant's driver, seeing the 
situation, negligently continued on when he might hâve stopped, and 
l'an against lier as she backed to escape the danger in front, the jury 
was justified in finding that the action of Mrs. Garside was not such 
contributory négligence as would preclude a recovery. The rnle of law 
is well settled that if a person by négligence gets into a place of 
danger, one seeing him in that position is bound to exercise care and 
caution to avoid doing him injury. The négligence of the one does 
not justify négligent acts by the other, knowing the situation, which 
if not done would avoid or obviate the danger and conséquent injury. 
On this subject the court charged the jury: 

"If as Mrs. Garside moved from the car where she alighted, nortlierly, or 
even somewhat easterly, if she did, liaving looked, as she says, first south, and 
not seeing unything coming from that direction, she was confronted by an au- 
tomobile as she moved northerly and easterly, coming south on the westerly 
ear track of Sixth avenue, and it was so close to lier that it made it necessary 
for her step backward to avoid it as it passed, and the driver of the defend- 
ant's automobile was thon substantially up with lier or near to lier, and ubout 
to pass her, only three or four feet west of that car track — you heard the dis- 
tance described, how far west it was — it is for you to détermine the distance, 
whether it was only three or four feet west of that car track. If the driver 
of that vehicle of the défendant could see that she was to be necessarily be- 
tween the two automobiles as they passed each other within that narrow space 
of three, four, or five, or six feet, as the case may hâve been, and could see 
that an emergency existed in which the plaintiiï, Mrs. Garside, was required 
to act quiekly, and was required to avoid the automobile coming from the 
north, then if the driver of the defendant's automobile could and did see, or 
ought, in the exercise of ordinary care to hâve seen, that Mrs. Garside must 
move to avoid the one coming south, and that it was imminently dangerous 
to her to be inclosed between the two moving automobiles as they passed 
each other — the one moving north and the other south — on account of the nar- 
row space in which she would be inclosed, and that in avoiding the one moving 
south she would probably be struck, or must be struck, by the one he was 
driving— if he could see that and did see it, or if, in the exercise of ordinary 
care and diligence, within the rules I hâve stated, he ought to hâve seen it — • 
then it was lus duty to stop the automobile he was driving, if he could, the 
moment he saw the dangerous and criticnl situation, if it was such. It is 
tor you to say. If such was the condition, and Carey actually saw and 
ftpprehended the situation, or, in the exercise of ordinary care under the con- 
ditions and surroundings he ought to hâve seen and apprehended the situation 
and danger, and failed in his duty to stop the automobile when lie might bave 
done so, then the plaintiff, Mrs. Garside, was not necessarily guilty of con- 
tributory négligence which would prevent recovery, if she did the best she 
could in the emergency and under the circumstances, even if she did neces- 
sarily move backward to avoid the automobile going south, and in so doing 
made a mistake, if the automobile going south was there, and she may recover 
if you flnd the accident and injury to her was caused solely by the négligence 
of Carey, the driver of the defendant's auto, in not stopping the automobile 
before reaching her, when, in the exercise of ordinary eare and caution 
under such conditions he ought to hâve done so, and might hâve done so, 
even if she erred in judgment in the dangerous position forced on her by 
Carey's négligence. If he saw Mrs. Garside in a dangerous situation, where 
she was liable to be in.iured by his going on past her. and he, in the exercise 
of ordinary care, could hâve stopped and avoided the accident, it was lus 
duty to do so, and if he failed in that duty, then you may find he was négli- 
gent, and if you so find the facts to be, it would be your duty so to flnd. If 
négligent — and Mrs. Garside was not négligent under those couditions — and 
that négligence of the défendant, or of the defendant's driver, caused the in- 
jury, the plaintiff is entitled to recover." 
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The gênerai rule is stated in Saunders on Négligence (page 63) 
thus: 

"Contributory négligence, however, will not disentitle the plaintiff to recover 
damages, unless It be such that but for such negi^ence the Injury would 
not hâve been sustained ; nor if the défendant might by the exercise of care 
on his part hâve avoided the conséquences of the négligence of the plaintiff." 

He cites Tuff v. Warman, 2 Conn. B. (N. S.) 27, L. J. C. P. 322 
(Ex. Ch.). In 7 Am. & Eng. Ency. Law, pp. 385-387, the rule is 
thus stated: 

"And so when the négligence of the person inflicting the Injury Is sub- 
séquent to, and indépendant of, the carelessness of the person injured, and 
ordinary care on the part of the person inflicting the injury would hâve dis- 
covered the carelessness of the person injured in time to avoid its effects and 
prevent injuring him, there is no contributory négligence, because the fault of 
the injured party becomes remote in the chain of causation. In such a case 
the want of ordinary care on the part of the injured person is held not a juri- 
dical cause of his injury, but only a condition of its occurrence. * * * And 
upon the principle that one will be chargea with notice af that which by 
ordinary care he might hâve known, it is held that, if either party to an action 
involving the questions of négligence and contributory négligence should, by 
the exercise of ordinary care, hâve discovered the négligence of the other 
after its occurrence in time to foresee and avoid its conséquences, then such 
party is held to hâve notice; and his négligence in not discovering the négli- 
gence of the other, under such circumstances, is held the sole proximate cause 
of a following injury. But if, in the exercise of ordinary care, the one party 
would not hâve discovered the négligence of the other in time to avoid the 
injury, the rule just stated bas no application ; and it is only when the 
négligence of one party is subséquent to that of the other that the rule can be 
invoked." See the cases there cited. 

In the case now under considération Mrs. Garside, on defendant's 
theory, was facing northeast, as if to cross to the east side of Sixth 
avenue. Her back was to the south, and as one of defendant's wit- 
nesses puts it she had not been ofï the car a quarter of a minute. 
The gasoline automobile was coming south, following the car from 
which she alighted, and suddenly confronted her, and "tooted" its 
horn. Ail this the driver of defendant's vehicle saw, or ought to hâve 
seen, the jury were authorized to find. She must avoid it by stepping 
back, or stopping, if far enough away from the track on which it 
was proceeding. The jury was justified in finding that, seeing her 
in that position and place, it was négligence for the driver of de- 
fendant's vehicle to go up to and attempt to pass her at that time, 
thus inclosing her between the two automobiles. And if he did, and 
she was in péril from the one, and in escaping it was to be in péril 
of the other, and that other saw the situation, and proceeded on when 
he might in the exercise of ordinary care hâve stopped, it was négli- 
gence not to do so, or at least the jury were justified in finding, 
under ail the circumstances, that it was négligence. The question was 
submitted to the jury. If so, and Mrs. Garside by such négligence 
of défendant was put in that perilous position, and required to act 
quickly, an error of judgment in stepping too far back would not be 
such négligence as would defeat recovery. 

In Grand Trunk Railway Co. v. Ives, 144 U. S. 429, 430, 12 Sup. 
Ct. 679, 687, 36 L. Ed. 485, the Suprême Court of the United States 
stated the rule thus: 
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"Wltbout going Into a discussion of thèse définitions, or even attempting 
to collate them, it will be sufficient for présent purposes to say that the gen- 
erally aecepted and most reasonable rule of law applicable to actions in which 
the défense is contributory négligence may be thus stated: Aithough the 
defendant's négligence may hâve been the primary cause of the injury com- 
plained of, yet an action for such injury cannot be maintained if the prox- 
Imate and immédiate cause of the injury can be traoed to the want of ordi- 
nary care and caution in the person injured, subject to this qualification, 
which has grown up in récent years [having been first enunciated in Davies 
t. Mann, 10 M. & W. 546], that the contributory négligence of the party in- 
jured will not defeat the action if it be shown that the défendant might, by 
the exercise of reasonable care and prudence, hâve avoided the conséquences 
of the injured party's négligence. Inland & Seaboard Coasting Co. v. Toison, 
139 U. S. 551, 558, 11 Sup. Ct. 653, 35 L. Ed. 270, and cases cited; Donohue 
v. St. Louis, etc., Railroad, 91 Mo. 357, 2 S. W. 424, 3 S. W. 848 ; Vicksburg, 
etc., Railroad v. Patton, 31 Miss. 156, 66 Am. Dec. 552 ; Deans v. Wilmington, 
etc.. Railroad, 107 N. C. 686, 12 S. E. 77, 22 Am. St. Rep. 902 ; 2 Thompson on 
Négligence, 1157; Cooley on Torts [lst Ed.] 675; 4 Am. & Eng. Eue. Law, 
tit 'Contributory Négligence,' 30, and authorities cited in note 1." 

See, also, the following cases: Costello v. Third Av. R. Co., 161 
N. Y. 317-322, 55 N. E. 897. It was for the jury to say whether 
the defendant's driver might not hâve avoided the conséquences of 
Mrs. Garside's négligence in approaching the track, if she did, by the 
exercise of reasonable care and prudence. Grand Trunk R. Co. v. 
Ives, 144 U. S. 409-429, 12 Sup. Ct. 679, 36 L. Éd. 485; Haley v. 
Earle, 30 N. Y. 208 ; Button v. H. R. R. Co., 18 N. Y. 248. 

To the charge as made, and above quoted, defendant's counsel ex- 
cepted as follows: 

"Mr. Melntyre : 'Even though she made a mistake' were the words I désire 
to take exception to; that portion of the charge that if there was a niistaka 
made, then there was no évidence of contributory négligence." 

The court then recharged on the subject as follows: 
"The Court: No, I did not say that. I said it was not necessarily contribu- 
tory négligence. If she was thnre in that situation, going along as she had 
the right to do, and that car came down on that westerly track at the speed 
some of the defendant's witnesses say it did corne, and came suddenly upon 
her, and there was an emergency, and she did the very best she could under 
the circumstances, if she acted with due care and caution under those con- 
ditions and circumstances, then it was not necessarily contributory négli- 
gence for her to step baek and avold it And if she was in that situation, 
and the driver of the defendant's car saw her there, and saw that rapidly 
moving automobile coming down — and one witness said, I think, that it went 
'whizzing' by — if that was true, if you so find it to be, then, of course, it was 
his duty, she facing in that direction, as she had the right to face, if she was 
going uortheasterly, if to avoid that automobile she stepped baek, and the 
driver o£ defendant's car saw her in that position, and saw that car coming, 
and saw that she would necessarily be between the two, and his nearness to 
the railroad track was such that she would probably necessarily be hit by one 
or the other, then lt was his duty to stop ; and even if she made a mistake 
in stepping baek, if lt was neeessary to step baek at ail — if she made a mis- 
take and stepped too far— and the defendant's driver was guilty of négli- 
gence in not stopping the automobile when ne could see the situation, or 
when ne ought to hâve seen lt, if you so find— if she made a mistake, if 
such conditions existed, and it ls for you to say what the conditions were — 
under the évidence of the defendant's witnesses her action was not necessar- 
ily négligence. You hâve heard thein testify, some of them. that this car from 
which she alighted, at the time this accident occurred, stood there dead still, 
and then some of the other witnesses hâve testifled that it had gone on, and 
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that this car on the same tracte came clown whizzing past. Is that true? 
Had it gone far enough so that tbat car came down and whlzzed past with 
those easterly tracks blocked? You will think about it and consider it, and 
détermine ;just what the tacts are. It is for you to say, under ail those cir- 
cunistances." 

To this no exception was taken. In the same connection and on the 
same subject the court also chargée!: 

"Mr. Mclntyre : May I ask your honor to charge that if the operator of 
the defendant's automobile, Carey, stopped bis car as soon as he could after 
having seen Mrs. Garside step backwardly, there was no négligence on the 
part of the défendant." 

"The Court: It is for you to say whether he did see lier step backwardly 
or not, or whether the automobile cauglit on to lier and pulled ber back. If 
she stepped backwardly, then if he stoppod his automobile as soon as he 
could, and if he was not, under the ciremnstunces and conditions, proceeding 
ftt a négligent rate of speed, and was not négligent in not looking about him 
and not seeing lier soon enough — if ail tbat is true, then, of course, he did 
his duty. and défendant Is not liable, and tue question J is what were the cir- 
eumstances and conditions under which lie proceeded." 

"Mr. Mclntyre: I tbink your honor did charge that if the jury found that 
was an unavoidabie accident the défendant must bave a verdict. I think 
your honor charged that." 

"The Court: Yes. Is there anythiug furtber?" 

The jury was repeatedly told that the driver of defendant's auto- 
mobile must hâve seen Mrs. Garside, and must hâve had time to 
stop, and negligently failed to do so.. 

It seems to me clear that the question of Mrs. Garside's contributory 
négligence was fairly submitted to the jury, for it was charged ex- 
près sly : 

"If the injury was due to an unavoidabie accident, which could not be 
avoided by the défendant, the défendant is entitled to your verdict. If the 
plaintiff backed into the automobile witbout looking to ascertain if it was 
approacliing, she was guilty of contributory négligence, and your verdict must 
be for the défendant. If the juvy find that she liecame alarmed at the ap- 
proach of an automobile from the north, and then backed into the defendant's 
auto, she cannot recover. If tbat is actually and baldly true, she cannot re- 
cover. If she simply beeame alarmed and backed into it; if you find that 
she becatne alarmed at the approach of an automobile, and backed into the 
defendant's automobile, she cannot recover. I hâve deseribed the condi- 
tions under which, even if it was approacliing lier, she could recover. If she 
was guilty of contributory négligence in the slightest degree, she cannot re- 
cover. I charge you that. AVhen the operator of the del'endant's automobile 
discovered that the street was blocked or impassable, he violated no law 
or city ordinance by going from the east side to the west si de, but be had 
a right to cross provided he operated the cab in a careful and prudent man- 
ner. I so charge, if under ail the circumstances and conditions there exist- 
ing he went with due care and caution and prudence where be did. If there 
was a necessity for it, while it would not be in accordance with the ternis of 
the ordinance, still he would hâve a right to do it." 

The jury was also told that "the plaintiff was not, as matter of law, 
bound to look both ways before crossing the avenue," that is before 
crossing from the car from which she alighted to the sidewalk. The 
court added to this instruction the following: 

"I bave so charged, and I charge it again. It is a question of f»ct for you 
to consider and détermine whether in the exercise of due care she ought to 
bave done it." 
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And before that: 

"She was bound to be cautious and watchful in seeiug, as I bave stated; 
and tbe greater the danger or tlie complications about lier that she could 
see or understand, or ought to hâve apprehended, then, of course, the more 
careful and watchful she was required to be." 

Also: 

"Mrs. Garside was also under the duty to look about her, and note the con- 
ditions plainly to be seen and those reasonably to be apprehended, and pro- 
ceed with the expédition and care and caution demanded by such conditions." 

Defendant's counsel excepted to the charge in regard to looking both 
ways as follows: 

"I désire to except to that portion of your Honor's charge wherein you 
say that the plaintiff was not bound to look both ways when she was alight- 
ing from the car." 

The court then said and charged: 

"I dld not say that. I did say, and I say again, that she was not bound, 
as a matter of law, to look both ways. The law did not impose any such abso- 
lute duty on her. It is a question for you, in the exercise of reasonable care 
and caution, what ought a person to do on and after alighting from a car; 
and I hâve stated to you that it is their duty to exercise their sensés, to look 
and listen. Just where they shall look and how they shall look dépends 
on the surrounding circumstances, and it is for you to say what she ought 
to hâve done there in the exercise of due care, and what she did do. She 
says she did look both ways. It is for you to say whether she did or not." 

To this no exception was taken. The charge on this subject was 
correct. Moebus v. Herrman, 108 N. Y. 349, 15 N. E. 415, 2 Am. St. 
Rep. 440; Elliott, Roads & Streets (2d Ed.) 912, § 835; Williams v. 
Grealey, 112 Mass. 79 ; Shapleigh v. Wyman, 134 Mass. 118 ; Stringer 
v. Frost, 116 Ind. 477, 19 N. E. 331, 2 h. R. A. 614, 9 Am. St. Rep. 
875 ; Hennessey v. Taylor, 189 Mass. 583, 76 N. E. 224. 

In Moebus v. Herrman, supra, the court said: 

"The duty imposed upon a wayfarer at the crossing of a street by the track 
of a railroad to look both ways does not, as matter of law, attach to such 
person when about to cross from one side to the other of a city street. The 
degree of caution lie must exercise will be affectée! by the situation and 
surrounding circumstances. In the former case there is obvious and con- 
stantly impending danger, not easily or likely to be under the control of the 
engineer; in the latter the vehicles are managed without diffleulty, and in- 
juries are infrequent." 

It is quite true that there may be cases where it should be and would 
be held as matter of law that to enter upon and attempt to cross a 
crowded city street where vehicles were numerous without looking 
both ways was négligence. Such was the case of Barker v. Savage & 
Gormley, 45 N. Y. 191, 6 Am. Rep. 66. But hère no such or similar 
conditions existed, no vehicles were near, the avenue was not crowded, 
and there was a city ordinance, of which Mrs. Garside presumably had 
knowledge, reading as follows : 

"It shall not be lawful for any vehicle to be driven or propelled around a 
corner of any of the streets or avenues of said city traveling at a faster 
gait than at the rate of three (3) miles an hour, and ail and every such carts 
and ail other vehicles when passing through or along any of the streets or 
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avenues of said city shall, when in motion, be kept on the right of the 
eenter of the road at ail times, except within 100 feet of the stopping or 
starting point. And it shall be unlawful for any such public cart, carriage or 
any other vehicles, or horse or horses attached thereto to be driven foui of 
-or against any person, vehicle or other thing whatever, in any of the streets 
or avenues of said city." 

And Mrs. Garside had no knowledge of any blockade of the avenue 
on the east side, and hence no reason to think any vehicle would corne 
north on the west side of the avenue. For thèse and other reasons, 
the court could not hâve properly charged that Mrs. Garside was 
bound, as matter of law, to look both ways, up and down the avenue, 
before attempting to cross that narrow space to the west curb. The 
court was not requested to so charge, or to charge even that it was 
négligence not to look both ways. The court charged the jury, how- 
ever, on this point : 

"If the jury believe that the plaintiff on alighting from the car looked to 
the south, and did not see the vehicle of the défendant approaching, and that 
such vehicle was then more than a car's length from the plaintiff, and hidden 
by the oue from which sue alighted, and that the plaintiff then proceeded 
to cross the avenue with due diligence, and was struck on the back by de- 
fendant's vehicle the jury may find that the plaiutifi: was free from négli- 
gence, and that the injuries were caused by the négligence of the défendant. 
1 i you so tind the tacts to be true, that is true, gentlemen." 

This was tantamount to saying that plaintiff could not recover un- 
less such were the facts; that is, unless she looked south, and failed 
to see defendant's vehicle, because it was hidden from lier view by the 
car from which she alighted. 

The peculiar stories told by the driver of defendant's vehicle and 
the footman with him and that of the witness Steurer, when taken 
with the other testimony in the case, may not hâve impressed the jury 
as frank and truthful. Collier, Fitzgerald and Stephens ail, in a gên- 
erai way, corroborated Mrs. Garside. Considérable stress is laid on 
the fact that some of plaintifï's witnesses spoke of Mrs. Garside having 
apparently turned so as to face northeastwardly, and as having taken 
a sort of half side, half backward, step just before coming in contact 
with the vehicle. Quite likely the movements described by Mrs. Gar- 
side appeared just that way to them. Any intelligent person who has 
seen a lady turn her head, and drop and turn her shoulder, with a 
backward movement of the right limb and foot at the same moment as 
she picks up the trail of her dress, will see in a moment how Mrs. 
Garside seemed to turn partly to the east as she took up the trail of her 
dress the moment before she started to cross to the westerly walk. The 
évidence of Collier and Fitzgerald is perfectly consistent with that of 
Mrs. Garside in ail essentials. 

The damages awarded were reasonable in amount, and justified by 
the évidence. That she was injured and suffered a long time was 
probable, and supported by médical évidence of undoubted credibility. 
The extent of the injury was disputed, as was its probable duration. 
The verdict gives no évidence of préjudice or passion. The jury was 
specially cautioned in this regard. The damages awarded Mr. Gar- 
side were not excessive. The physician's bill was reasonable, as were 
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the bills for crutches and médianes. He lost lier services in his house- 
hold in the administration of its affairs and in the care of his children 
for months, and there was proof of the value of certain of such services 
which would hâve justified a larger verdict. It was immaterial to his 
right of recovery that Mrs. Garside's mother came in, and so far as she 
could supplied her place without charge. To enable Mr. Garside to re- 
cover for the loss of such services of the wife it was not necessary 
to show that he supplied her place at ail, or, if he did, that he 
paid out anything, or became legally obiigated to pav, for the services 
of the one who became the housekeeper. If he had paid anything, it 
might hâve been recovered as an item of damage, but not as the 
measure. See generally, 1 Jovce on Damages, § 316 ; Jones v. U. & B. 
R. R. Co., 40 Hun (N. Y.) 349; Ainley v. M. R. Co.,*47 Hun (N. Y.) 
206 ; Kelley v. Mayberry Tp., 154 Pa. 440, 26 Atl. 595. 

I think the verdicts were amply sustained by the évidence, and, find- 
ing no error that could hâve prejudiced the défendant, the motion for 
a new trial is denied. 



DELA W ARE SECURITIES GO. v. METROPOLITAN TRUST CO. 
OF CITY OF NEW YORK. 

(Circuit Court, S. D. New York. July 17, 1906.) 

Trusts — Plbdge of Stocks as Security for Bondholders — Construction 
of agreement. 

Complainant, a corporation, entered into a trust agreement by which 
it agreed to transfer to défendant as trustée stock in certain other cor- 
porations as security for its bonds. The agreement provided that com- 
plainant should hâve the right to vote such stock so long as it was not In 
default on the bonds "or undcr tbis trust agreement or any of the cov- 
enants herein." Held, that complainant was not entitled to a proxy 
from défendant to vote thé stock of one 6-f the corporations which had 
been transferred to défendants name until it had placed défendant in 
position to also obtain a transfer to it of the stock of tbe others as 
provided in the agreement. 

Same — Effect of Déviation from Agreement by Parties. 

Where the ternis of an agreement, and espeeially a trust agreement 
under which the trustée is to protect and care for the interests of others, 
are not of doubtful import or meaning there is no room for the applica- 
tion of the rule with respect to the effect of a practical construction by 
the parties, and the rights of the trustée under the agreement cannot be 
affected by the fact that, through neglect or misapprehension of its duty, 
it has done or permitted acts which were not justified under tbe tenus 
of tbe trust. 

Same — Proxies to Pledgor of Stock in Trust — Right of Trustée to 
Limit. 

Where, under an agreement by which stock of other corporations was 
transferred to a trustée as security for tbe bonds of complainant corpora- 
tion, complainant was to bave a proxy to vote "at ail meetings of the 
stockholders on ail shares of stock * * * for the élection of directors 
and for every other purpose not inconsistent with the provisions of this 
trust agreement," the trustée has the right in giving such proxy to 
limit its terins so far as reasonably necessary to make it impossible for 
the pledgor to vote the stock for any purpose that is inconsistent with 
tbe provisions of the trust agreement. 
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In Equity. Suit by the Delaware Securities Company, a corporation 
of the state of Delaware, against the Metropolitan Trust Company 
of the city of New York, successor to the Atlantic Trust Company, 
a corporation of the state of New York, as trustée holding certain 
shares of stock in the Laflin & Rand Powder Company, a New York 
corporation, actually owned by the said securities company, to compei 
the said trust company, défendant, to exécute and deliver to it a 
proper proxy for voting the said stock of the Laflin & Rand Powder 
Company at the stockholders meeting of that company, 

Townsend, Avery & Button, for complainant. 

Parsons, Closson & Mcllvaine (Herbert Parsons, of counsel), for 
défendant. 

RAY, District Judge. October 1, 1902, the Delaware Securities 
Company executed and delivered to the Atlantic Trust Company, 
later merged into the Metropolitan Trust Company, which succeeded 
to the rights, obligations and liabilities of the Atlantic Trust Com- 
pany, so far at least as this controversy is concerned, a certain trust 
agreement to secure certain debentures to the amount of about $-1,- 
000,000, to be issued by the securities company under and pursuant 
to said trust agreement. The property deposited under this trust 
agreement as security consisted of certain shares of stock, viz. : 9,971 
shares of the Laflin & Rand Powder Company, 7,000 shares of the 
Eastern Dynamite Company, a New Jersey corporation, and 10,000 
shares of the E. I. du Pont de Nemours & Co. 

This trust agreement contains, among other agreements and stipu- 
lations, the following: 

"Sec. 14. The trustée under this trust agreement shall cause to be trans- 
ferred into its name as trustée, or into the name or names of its nominee 
or nommées, ail shares of the capital stock, the certifleates for which shall 
be delivered to the trustée hereunder. The securities company shall be 
entitled to collect any and ail dividends winch, from time to time, shall be 
deelared on the stock, at any time pledgéd with the trustée hereunder, and the 
trustée shall, from time to time, deliver to the securities company suitable 
orders iu favor of the securities company or its nominee for the payment 
of such dividends; provided, however, that no default shall hâve been made 
in the payment of the principal or of the interest of any of the bonds 
seeured hereby, or in the observance and performance of the covenants there- 
in contained, or contained in this trust agreement, and that no order shall 
hâve been made for the appointment of a permanent receiver of the said 
securities company or powder company, or for winding up or liquidating 
the business or affairs of either of the said companies. 

"Sec. 15. The securities company shall bave the right to vote at ail meet- 
ings of the stockholders on ail shares of stock, at any time pledged here- 
under, for the élection of directors and for every other purpose not incon- 
sistent with the provisions of tins trust agreement; provided, however, that 
the said securities company shall not be in default under said bonds or uuder 
this trust agreement, or of any of the covenants herein. 

"Sec. 16. The trustée may, at any time, do whatever may be necessary for 
the purpose of preserving the corporate existence of the powder companv 
and shall, upon the request of the securities company, assign and transfer, 
or caused to be assigned aud transferred, such shares of the powder company 
as may be necessary to qualify persons who may be chosen directors or 
offieers of the powder company. In the event of the trustée so assigning or 
transferring said shares it may, in its discrétion, require the persons to 
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whom such shares are transferred, +0 reassign the same In blank and de- 
liver the certificates therefor, and the trustée may make such other arrange- 
ments, subject to the provisions of this trust agreenient, as it may deem 
necessary for the protection of the bondholders. 

"Sec. 17. If the securities company shall make default in the payment of 
the principal or interest of any of the bonds secnred liereby, or in the ob- 
servance or performance of any of the covenants of this trust agreement 011 
its part, then, froin and after such default, and as long as such default shall 
continue, the trustée shall exercise in its absolute discrétion, for the sole 
and exclusive benefit of the holders of said bonds, ail the rights of owner- 
ship of said stock, including the voting power thereon and the right to 
collect the dividends of said stock and apply the same as hereinafter pro- 
vided." 

"Sec. 19. In case of the happening of any default, then during the con- 
tinuance of such default, the trustée shall revoke ail assiguments, orders, 01- 
other instruments by it executed for the purpose of enabling the securities 
company to collect and receive dividends on the stock held hereunder, and 
thereafter the trustée shall be entitled to receive and collect ail dividends 
which shall become payable upon said stock, and ail sums so reeeived or 
collected by the trustée as dividends upon such stock, after deducting tbere- 
from ail proper charges, costs and expenses payable to tbe trustée hereunder, 
shall by the said trustée be applied to the payment of the interest in default 
in tbe order of maturity of the instalments thereof, such payments to be 
made ratably to the persons entitled thereto witliout discrimination or préf- 
érence; provided, however, that no coupon or claim for interest belonging 
to any bond which in any way at, before or after maturity shall hâve been 
transferred and pledged separate and apart from the bond to which it re- 
lates, shall, unless accompanied by such bond, be entitled in case of any 
default hereunder, to any benefit of or from this trust agreement until the 
payment in full of the principal of the bonds issued hereunder and of ail 
coupons and claims for interest not so transferred or pledged, shall hâve been 
made." 

"Sec. 24. The securities company will from time to time duly pay ail taxes, 
assessments, and other charges lawfully imposed upon the trust estate or 
upon any part thereof, and it will also pay and discharge ail taxes, assess- 
ments and other charges lawfully imposed upon the interest of the trustée 
in the trust estate ; provided, however, that the said securities company shall 
not be required to pay any such tax, assessment or charge so long as it 
shall in good faith contest the validity thereof. The securities company will 
at ail times, until the payment of the principal of said bonds, keep an office 
or an agency in the borough of Manhattan of the city of New York, where 
notices and demands, provided for in this trust agreement, may be served, 
and, in default of any such office or ageney, présentation, and demand, may 
be made and notices served at the office of the trustée in the city of New 
York, or at the office of any successor to it in the trust." 

"Sec. 26. Until ail the bonds liereby secured shall be paid, the securities 
company and the powder company shall and will fully and faithfully perforai 
their corporate duties, and use and exercise their corporate authorities and 
franchises, and shall not permit nor suffer any use or nonuse of their cor- 
porate rights and franchises, whereby the same may in any wise be for- 
feitable or forfeited. The capital stock of the powder company shall not be 
increased beyond its présent authorized amount and the indebtedness of 
the powder company [exeept so far as may be necessary for properly oper- 
ating said company] shall not be increased, nor shall the securities company 
issue bonds of any kind in excess of the amount herein provided for, until 
ail the bonds hereby secured shall hâve been fully paid. The securities com- 
pany will not voluntarily create or suffer to be created any lien, debt or 
charge having priority to, or préférence over, or equality with the lien of 
this trust agreement upon the shares of stock pledged and deposited hereun- 
der or any part thereof, or upon the income derived therefrom, and save, 
subject to this trust agreement, will not sell, encumber or by any voluntary 
act part with any of such shares or with its right, title and interest therein 
or the voting powers thereof." 
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"Sec. 30. Any instrument required by this trust agreement to be signed 
and executed by the bondholders, may consist of any number of concurrent 
instruments of similar ténor, and may be executed by such bondholders in 
person or by an agent or attomey authorized so to do in writing. Nothing 
contained in this trust agreement shall prevent the consolidation or merger 
of the securities company, or of the powder company, with any other corpora- 
tion or corporations, provided that the holders of a majority in amount of 
the said bonds then outstandiug shall cousent thereto, and such consent shall 
be stamped or indorsed upon said bonds." 

At the time of the exécution and delivery of the trust agreement 
and of the deposit of the stock as security under its provisions the 
said Atlantic Trust Company delivered to the securities company 
a proxy to vote the said stock of the Laflin & Rand Powder Company, 
which proxy reads as follows : 

"Know ail inen by thèse présents, that Atlantic Trust Company, trustée, 
hereby nommâtes and appoints Delaware Securities Company, a corporation 
existing under the laws of the state of Delaware, its true and lawful attorney 
for it and in its naine, place and stoad to vote at any regular or spécial meet- 
ing of the stockholders of the Laflin & Rand Powder Company, a corpora- 
tion existing under the laws of the state of New York, ail of the stock of 
the said Laflin & Rand Powder Company now or hereafter standing in 
the name of the said Atlantic Trust Company as trustée under the provi- 
sions of the trust agreement dated October 1, 1902, between the said Dela- 
ware Securities Company and said Atlantic Trust Company, trustée; pro- 
vided, however, that this proxy shall not be used for the purpose of voting 
said stock in any way inconsistent with the provisions of said trust agreement. 
In witness whereof, the said Atlantic Trust Company, trustée, bath caused 
thèse présents to be signed by its président and its corporate seal to be 
hereto afflxed this 8th day of October, 1902. 

"[Signed.] Atlantic Trust Company, 

"Attest : "By L. V. P. Randolph, Président. 

"Benjamin Strong, Jr., Secretary." 

Similar proxies to vote the other stock so pledged were also given. 
The proxy to vote the Laflin & Rand stock expired 11 months from 
its date. Subsequently, and about Mardi 7, 1904, a formai demand 
for a proxy, in substance, the same as the one above quoted, was de- 
manded by the securities company, and refused. This refusai seems 
to hâve been based on two grounds, viz. : Generally that the securi- 
ties company is not entitled to a proxy such as it had before received 
and specially that as the shares of stock in the Dynamite and du Pont 
de Nemours Company had not been transferred there was a default 
by the securities company which exonerated the défendant company 
from giving any proxy. The défendant, trust company, puts the 
questions involved in the following language: 

"(1) Ought the certiflcates of stock of the Eastern Dynamite Company and 
the E. I. de Nemours & Company to be transferred into tlie name of the 
Trust Company? (2) Is the Delaware Securities Company in default be- 
cause they hâve not been so transferred? (3) Provided there is no default, 
must the trust company give to the securities company a proxy on the Laflin 
& Rand Powder Company stock to vote for the élection of directors, and 
as to the rest simply in the words, or substantially and in effect in such 
words as 'and for ail other purposes not inconsistent with the provisions 
of the trust agreement,' or is it its duty to require the securities company 
to state for what spécifie purposes, in addition to the élection of directors, 
the proxy can be used, and to specify those in the proxy? (4) If the trust 
company bas laken the incorrect attitude is it not protected under the trust 
agreement in that it acted under the advice of counselï" 
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The claims of the complainant company are thus summarîzed : 

"First Such form of proxy is required by the coustruction of section 15 
of the trust agreement. Second. The situation and understanding of the 
parties and the» surroundiiig circumstanees, at the time of the exécution of the 
trust agreement reqnire such form of proxy. Third. At the time of the 
exécution and delivery of the trust agreement, as a part of the same transac- 
tion, such fortii of proxy was agreed upon, and the contraet so interpreted 
by the parties thereto. Fourth. The defendaut's contention would construe 
the trust ngrenineut in such a m aimer as to render its provisions void as 
against publie policy. Fifth. Tliere is no default on the part of tlie com- 
plainant in the transfer of the Easteru Dynamite or de ï\emours Company 
stock." 

Is complainant company in default such that it is not entitled to 
any proxy whatever to vote any of the stock? By section 15 the 
right of the securities company to vote on the stock pledged and con- 
sequently its right to receive a proxy is on condition it is not in de- 
fault in performing its covenants and agreements, express or implicd, 
contained in such trust agreement. As the shares of stock stood in 
the name of the securities company, and could only be transferred on 
the books of the companies, and nevv certificates issued on the proper 
transfer and surrender of the old certificates, the securities company 
had a duty to perform in carrying out or in enabling the trust com- 
pany to carry out the provision of section 14, which says, the trustée 
shall cause to be transferred into its name as trustée, or into the name 
of its nominee or nominees ail shares of the capital stock and the cer- 
tificates therefor shall be delivered to the trustée. If it has refused 
to properly transfer the old stock or surrender the old certificates 
or do wbat it must do to properly transfer the stock to the trust com- 
pany, and the doing of such acts has not been waived, tins action 
cannot be maintained for he who cornes into equity must corne with 
clean hands and after having performed ail conditions précèdent, if any. 
6 Pomeroy's Eq. Jurisprudence & Equitable Remédies, being volume 
2 of Equitable Remédies (3d Ed.) § 806. In section 805 it is stated: 

"The doctrine is fundamental that either of the parties seeking a spécifie 
performance against the other must show, as a condition précèdent to liis 
obtainiug the remedy, that ho bas doue or offered to do, or is then ready 
and willing to do, ail the essential and material acts required of him by the 
agreement at the time of commencing the suit, and also that he is ready and 
willing to do ail such acts as shall be required of him in the spécifie exécu- 
tion of the contraet according to its ternis. In the language often used. he 
must show himself 'ready, willing, désirons, prompt, and eager.' There are 
two apparent exceptions, depending npon strictly équitable considérations: 
(1) A strict performance at the very stipulated time is not always essential ; 
and (2) partial and innnaterial failures of title or defeets of the p.ubject- 
matter, if admitting of compensation, may not proveut the veudor from en- 
forcing the remainder of the agreement." 

While this suit is not perhaps, strictly speaking, an action for spé- 
cifie performance in substance and effect. it is and the most, if not 
ail, the rules of equity applicable there apply hère. It is conccclecl 
in the record "that at the time of the exécution of the trust agree- 
ments, there were deposited with the Atlantic Trust Company certif- 
icates for 10,000 shares of stock of E. I. du Pont de Nemours & Co., 
and also certificates for 7,000 shares of stock of the Eastern Dynamite 
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Co., and that thèse certificates ail had proper powers of attorney for 
their transfer upon the books of the respective companies, It is fur- 
ther conceded, for the purposes of this action, that at this time there 
were deposited 5,336 shares of the capital stock of the Laflin & Rand 
Powder Company with proper power of attorney for transfer." Short- 
ly thereafter the balance of the shares of stock of the Laflin & Rand 
Powder Company were delivered with proper powers of attorney 
for their transfer and ail of this stock, 9,971 shares, was duly trans- 
ferred on the books of the company, and new certificates issued and 
duly delivered to the trust company. It appears, however, that this 
stock of the du Pont de Nemours Company and of the Eastern Dyna- 
mite Company did not stand in the name of the securities company, 
but in the names of varions other parties, the owners thereof, from 
whom it was secured for the purpose of carrying out the trust agree- 
ment, and while there was, when delivered to the trust company, at- 
tached thereto, proper powers of attorney for the transfer to it of ail 
such shares, the securities company had no direct control over it, or over 
its actual transfer on the books of the two companies. It was within 
the power of the trust company proceeding against the real owners 
who had signed thèse powers of attorney and the companies issuing 
the stock, to compel the actual transfer on the books of the company. 
This it did not do and lias not done. I know of no theory upon which 
the trust company can be compelled to give a proxy to the securities 
company to vote this stock prior to its actual transfer to the trust 
company. The trust company does not own it or as yet hold it, so as 
to control it and be entitled to vote it as trustée. 

Section 20 of the gênerai corporation law (Laws 1892, p. 1807, c. 
687 as amendée! by Laws 1901, p. 975, c. 355), says: 

"Sec. 20. Qualification of Members as Voters. Unlcss otherwise provided 
in the certificate of incorporation, every stoekholder of record of a stock 
corporation shall be entitled at every meeting of the corporation to one 
vote for every share of stock standing in liis name on the books of the 
corporation ; and at every meeting of a nonstock corporation, every mnmber, 
unless disqualified by the by-laws, shall be entitled to one vote. The stock- 
holders of a stock corporation, by a by-la\v adopted by vote at any animal 
meeting, or at any spécial meeting duly called for such purpose, may pre- 
scribe a period, not exeeediug forty days prior to meetings of the stock- 
holders, during which no transfer of stock on the books of the corporation 
may be made. Except in cases of express trust, or in which other provision 
shall hâve been made by written agreement between the parties, the record 
holder of stock which shall be Iield by him as security, or which shall 
actually belong to another, upon deinand thernfor and payment of neces- 
sary expenses thereof, shall issue to such pledger or to such actual owner 
of such stock, a proxy to vote thereon." 

I do not think this applies hère as there is a provision in regard to 
it in the trust agreement. But even if it does apply the stock stood 
on the books of the company in the name of other parties, not in the 
name of the trust company. There is évidence tending to show that 
when the dispute arose as to the proper form of proxy to be given 
to vote the stock of the Laflin & Rand Company, and of the other 
companies, as well, obstacles were thrown in the way of the proper 
transfer of the stock of the Dynamite and the du Pont de Nemours 
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Companies, the claim being made that there had been an oral agree- 
ment that the transfers should be to a nominee or nominees of the 
trust company agreed upon, and not to it, and also that a transfer 
should not be made in face of the claim of the trust company that the 
proxies given should contain certain limitations upon the holder 
of the proxies voting the stock, such as would limit it unduly was 
the claim. There is évidence tending to show that the securities com- 
pany, or some of its officers, had to do with this obstruction of the 
transfer of the stock. This suit is brought to compel the giving of a 
proxy to vote the Laflin & Rand stock, notwithstanding the fact that 
the stock of the other companies has not been transferred to the trust 
company, such proxy to contain a limitation in thèse words: 

"Provided, however, that this proxy shall not be used for the purpose of 
voting sfiid stock in any way inconsistent with the provisions of said trust 
agreeinent." 

The défendant dénies that it is under any obligation to give a proxy 
to vote the Laflin & Rand stock until the other stock pledged as se- 
curity for the debentures mentioned in the trust agreement has been 
properly transferred to it. It dénies that there was any légal or 
valid agreement naming a nominee or nominees to whom the stock 
should be transferred, and I do not find évidence to sustain a finding 
that any such agreement was made. Neither can this trust agree- 
ment as to the giving of proxies be made divisible so as to permit 
the securities company to demand and receive a proxy in any form 
to vote the Laflin & Rand stock so long as it is a party to proceedings 
which prevent the proper transfer to the trustée company of the other 
stock. But the parties now assume the position that the transfers 
will be made when it is settled what form of proxy is to be given 
or what form of proxy the securities company is entitled to. It is 
always the duty of a court of eqttity to settle, if possible, the disputes, 
contentions, and différences of parties when once before it, and the 
subject-matter is well defined. 

The complainant contends that, because of the giving of the proxy 
hereinbefore set forth, the parties hâve given a practical construc- 
tion to the trust agreement which should control. There is no ques- 
tion of the gênerai rule that where there is doubt as to the meaning 
of words or terms used in a contract or agreement the practical con- 
struction and interprétation of the parties given to it by their conduct 
and proceedings under it in carrying it into effect are of great weight 
and there may be cases where this so-called practical construction and 
interprétation are controlling. Dodge v. Zimmer, 110 N. Y. 43, 17 
N. E. 399 ; Nicoll v. Sands, 131 N. Y. 19, 39 N. E. 818 ; McClanathan 
v. Friedel, 85 Hun, 175, 32 N. Y. Supp. 588; Sattler v. Hallock, 
160 N. Y. 291, 54 N. E. 667, 46 L. R. A. 679, 73 Am. St. Rep. 686. 
To the same effect are Kauffman v. Raeder, 108 Fed. 171. 175, 47 C. 
C. A. 278, 54 L. R. A. 247; Fox v. Tvler, 109 Fed. 258, 260, 48 C. 
C. A. 356 ; Accumulator Co. v. D. St. R. Co.. 64 Fed. 70-74, 12 C. C. 
A. 37 ; Sait Lake City v. Smith, 104 Fed. 457, 462, 43 C. C. A. 637, 
cited by complainant. But where the terms of an agreement, espec- 
ially a trust agreement of this kind where the trustée represents, and 



DELAWARE SECURITIES CO. V. METROPOLITAN TRUST CO. 607 

is to protect and care for the interests of a large number of persons, 
are not of doubtful import or meaning there is no room for the ap- 
plication of the rule. "Where the meaning of the instrument is clear 
in the eye of the law the error of the parties cannot control its effect." 
Railroad Co. v. Trimble, 10 Wall. (U. S.) 367, 19 L. Ed. 948; 
Russell v. Young, 94 Fed. 45, 36 C. C. A. 71 ; Insurance Co. v. Doll, 
35 Md. 89, 6 Am. Rep. 360 ; Glynn v. Moran, 174 Mass. 233, 54 N. 
E. 535; Railway Co. v. Blackman, 44 Minn. 514, 47 N. W. 172; 
Humphreys v. N. Y. & H. R. R. Co., 121 N. Y. 435, 24 N. E. 695 ; 
Borlev v. McDonald, 69 Vt. 309, 38 Atl. 60; Davis v. Shafer (C. C.) 
50 Féd. 764; Lawson on Contracts (2d Ed.) p. 458, § 400; Wald's 
Pollock on Contracts (3d Ed. Williston) 572. The trustée, by neg- 
lect of duty or by misapprehension of duty or of légal obligations im- 
posed, and the conséquent doing of acts not justified or warranted 
by the terms of his trust, cannot change the agreement under which 
he is acting. The conduct of the parties may be such and of such 
eontinuance as to show that a contract in writing has been abandoned 
and a new one, by paroi, substituted. But there is no pretence of this 
hère. There is nothing in the trust agreement itself that prescribes 
the form of proxy or its terms or conditions. It is not even provided, 
in terms, that a proxy shall be given. But from the language of sec- 
tion 15 of the trust agreement it is plainly implied that the securities 
company is to hâve a proxy else it could not vote "at ail meetings 
of the stockholders on ail shares of stock, * * * for the élection 
of directors, and for every other purpose not inconsistent with the 
provisions of this trust agreement." When, in a position to receive a 
proxy, the securities company is entitled to one that will enable it to 
do that, and no more; and, in giving it, the trust company has the 
right to limit its terms, so far as reasonably necessary to make it 
impossible for the securities company to vote the stock for any pur- 
pose that is inconsistent with the provisions of the trust agreement. 
But it has no right on theory, or imagination, or conjecture, to refuse 
a proxy to vote any of this stock. In other words the trust company 
has no right to "conjure up" a possible contingency where the securi- 
ties company possibly might vote in a way that would be inconsistent 
with the provisions of the trust agreement. There is no presumption 
it will do this. The presumption is the other way. 

We are, therefore, to look at the agreement and ascertain, if pos- 
sible, what votes would be for a purpose inconsistent with the provi- 
sions thereof. The use of a proxy for such a purpose may be pro- 
hibited therein. If certain purposes for which the stock might be 
voted are inconsistent with the provisions of the trust agreement, such 
purposes may be named in the proxy and by its terms the powers 
conferred limited accordingly. Such limitations in the proxy would 
give notice at the meeting when it was used of the limitation. And 
I think that under section 17 the proxy may provide that in case the 
securities company shall make default in the payment of either princi- 
pal or interest, on any of the bonds secured by such trust agreement, 
or in performing any of the covenants thereof to be performed by 
it, the proxy shall become void. So as to taxes under section 24. 
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And, urrder section 26, the terms of the proxy might well hâve a 
provision that no vote shall be cast by its holder authorizing the Com- 
pany or its officers not to perform any corporate duty, or to increase or 
aid in increasing the capital stock of the powder company beyond the 
amount authorized when the trust agreement was made, or the in- 
crease of the indebtedness of that company, except as necessary for 
properly operating it, or give any vote that would give or aid in 
creating a lien on the stock of that company that would hâve priority 
over the lien of the trustée under the agreement. So, there may be 
other well-defmed acts that the holder of the proxy might vote to 
hâve done by the company which would be inconsistent with the pro- 
visions of the trust agreement. The court will not attempt at this 
time to point out or exactly define ail the limitations that may prop- 
erly go in the proxies to be given by the trust company when ail the 
stock of the three companies shall hâve been properly transferred 
and delivered to it. This may be done on the settlement of the decree 
when both parties can be heard. 

There will be a decree that the securities company shall hâve exe- 
cuted and delivered to it by the trust company proper proxies to vote 
the stock of the Laflin & Rand Powder Company, of the Eastern 
Dynamite Company, and of the E. I. du Pont de Nemours & Com- 
pany, containing, in substance, the limitations above suggested. and 
such other as the court may name on the settlement of the decree, 
and that the trust company shall exécute and deliver saine to the 
said securities company, when ail the shares of stock of said com- 
panies, not redeemed under the provisions of the trust agreement, 
pledged or agreed to be pledged thereunder shall hâve been properly 
transferred to the trust company on the books of the respective com- 
panies, and the certificates of stock delivered to the said trust com- 
pany, and which exécution and transfer of stock and delivery of 
certificates is made a condition of the exécution and delivery of any 
proxy. That such transfers and deliveries shall be completed within 
30 days after service of a copy of the decree, and that if not made 
within that time, then the trust company shall not exécute or deliver 
any proxies. The parties should submit to the court proposed limita- 
tions and conditions to be inserted in the proxies and serve same on 
each other and may move for a settlement of the decree at my cham- 
bers in Norwich, N. Y., on any day in July, 1906. 



ROSS v. CENTRAL R. R. OF NEW JERSEY. 

(District Court, S. D. New York. July 9, 1906.) 

Shipping — Injiiby to Tows Fkom Swell — -Négligent Navigation of 
Stkameb. 

The owner of a large steamer navigating New York Bay and harbor is 
liable for injury eaused by her swell to scows or similar vessels being law- 
fully and properly navigated in tows, where it is sliown tliat when pro- 
ceeding at full sneed she causes a swell dangerous to such tows within a 
distance of 1,000 to 1,500 feet, but that by reducing her speed to a reason- 
able degroe such swells may be avoided. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 345.] 
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2. Same— Evidence. 

In au action to recover damages for injuries to scows In New York 
Bay and harbor on several occasions, alleged to hâve been caused by swells 
created by respondent's steamer, which made several trips each day in 
such waters, where libelant's witnesses were unable to fix the times of 
such injuries with certainty, but identifled the steamer from lier appear- 
ance, such évidence is not overcome by entries in the steamer's logbook 
showing that in some cases she was going in the opposite direction t'rom 
that testifled to, or was not in the vicinity at the précise time named by 
such witnesses in accordance with their best recollection. 

In Admiralty. Libel in personam for damages alleged to hâve been 
done by the steamer Asbury Park, owned by respondent, to several 
scows of libelant, on différent occasions by the heavy swells created 
by the rapid passage of this steamer while navigating the upper 
and lower New York harbors or bays, and in passing the Narrows 
from the one to the other. The respondent on the trial and in its 
brief says: 

"The eight several causes of action were tmited in one suit against the 
respondent in personam, pursuant to an understanding had between the 
parties for their mutual convenience. Ko question is raised as to the pro- 
priety of such practiee." 

Benedict & Benedict, for libelant. 
De Forest Bros., for respondent. 

RAY, District Judge (after stating the facts). The évidence 
shows to my satisfaction that the steamer Asbury Park, running on 
regular trips from Pier 8, city of New York, to and from Atlantic 
Highlands, especially when running at specd with the tide, under 
ordinary conditions causes very heavy swells — swells dangerous to 
scows in tow of steam tugs or lying still, when within reach or the 
influence of thèse swells. She is the largest and most speedy of 
three steamers run by défendant on this Une in thèse harbors, and 
quite powerful. Whether thèse swells are the resuit of her speed, or 
of her speed and construction combined, does not definitely appear, but 
probably they resuit from both. In any event, it is not disputed 
that she causes them when at speed, and that they are dangerous 
to and do damage to loaded scows lawfully and properly in and navigat- 
ing thèse waters when properly attached together and handled. This 
is the effect of thèse swells made by the Asbury Park at ordinary 
speed on scows at a distance of from 1,000 to 1,500 feet away. When 
passing at a closer distance, thèse swells hâve caused thèse loaded scows 
to overturn— "turn turtle." When the speed of the Asbury Park 
is reduced to a reasonable degree, thèse dangerous or injurious swells 
or surges are not created by her. The évidence, therefore, shows that 
by careful navigation the respondent may avoid thèse injuries. It 
may be regarded as settled that a steamer of this character under 
such conditions in thèse waters is not run or navigated with proper 
care when navigated as above described, or when run at such a rate 
of speed in the neighborhood of such smaller craft as thèse scows 
as to create thèse heavy and dangerous swells. The Asburv Park 
(D. C.) 138 Fed. 617, affirmed (C. C. A.) 142 Fed. 1037; The As- 
146 F.— 39 
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bury Park (D. C.) 138 Fed. 925. Océan steamers passing thèse scows 
in thèse waters under their own steam do not create such dangerous 
swells. In 138 Fed., at page 618, it was held : 

"The évidence establisbes: (1) That swells did affect the dnmpers so as 
to cause the injury; (2) that the swells were caused by the Asbury Park; 
(3) that if the speed of the Asbury Park is properly redueed, and if she 
passes at a proper distance from a tow, she produces no injurious swell. As 
she did cause an injurious swell, it is inferable that she was not observing the 
customary care which she had theretofore deemed requisite for safety." 

The évidence shows that the Asbury Park was accustomed to pass 
thèse scows at full speed, and it seems clear she must be held in fault 
for not slackening her pace, so as to reduce the surges caused by her 
passage to the safety limit. The évidence as to each and every 
occurrence set forth in the libel shows that some damage was done 
to the scow of the libelant mentioned therein. This damage was 
more serious in some cases than in others. The main contention on 
the trial was the identity of the steamer doing the damage. Libelant's 
witnesses claim to hâve identified the Asbury Park as the one creating 
thèse swells or surges, and they say no other vessel that could hâve 
done this was near at the time. The size, shape, or gênerai build, 
speed, and color of awnings, etc., were in some cases relied upon 
as means of identification. Many of the witnesss had seen the As- 
bury Park at close quarters, and knew lier by name, having read 
it thereon. It is quite probable and crédible that such a steamer navi- 
gating thèse harbors daily, and making several trips each day, would 
be readily recognized from her gênerai appearance by those familiar 
with such craft. There is no évidence there was any other steamer 
oavigating thèse harbors at this time of her size, gênerai build, 
and appearance, and liable to be mistaken for her. The witnesses 
for the libelant speak of having met her or of having passed her at the 
times the injury was done at about an hour named, but except in one, 
or, possibly, two, instances, they do not attempt to fix the hour with 
any certainty. In some instances they state that the Asbury Park 
was going towards New York when the injury was done, and in 
others that she was making towards the Highlands. The respondents 
produce the logbook of the Asbury Park, and from it show that in 
some of the instances named by libelant's witnesses she was in fact 
proceeding in the opposite direction. From this it is argued that it 
must hâve been some other vessel that created the swells or surges 
and did the damage. If the witnesses of the libelant had made 
memoranda at the time, instead of relying on memory, or it had been 
shown that the injury alleged could not hâve been caused by a vessel 
going in the direction of the Asbury Park was proceeding as shown 
by "me log" of the Asbury Park, this évidence would be more potent 
and convincing. The Asbury Park made the trip from Pier 8 to 
the Highlands, 17 nautical miles, in 67 minutes usually, and the re- 
turn trip in about the same time. She made no intermediate stops 
except for spécial cause, in which case it was noted in the logbook, 
as was any material slackening of speed for spécial reasons. Her 
rate of speed was not uniform, as it stands to reason that in leaving 
Pier 8, for instance, she would proceed slowly and carefully if the 
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Harbor was crowded at the time in that vicinity, and then go more 
rapidly as the way became entirely unobstructed. For thèse and 
other reasons it could not and cannot be stated just where she was 
at a given time, unless when at her pier or at the Highlands, and on the 
occasion of spécial stops and delays. The évidence of libelant's wit- 
nesses, who appeared fair and honest, is not to be discredited because 
the log of the Asbury Park would make it appear, assuming she pro- 
ceeded at a uniform rate of speed, that she was not at or near the place 
of the injury when it occurred, assuming such in jury was sustained 
at the précise time named by libelant's witnesses according to the best 
of their recollection. Recollection may hâve been at fault anywhere 
from 15 minutes to an hour, and, taking the times of arrivai and de- 
parture for the Asbury Park from her log, and allowing for tide 
and obstructions in some cases, and errors in recollection, we see 
at once that the variations in time are not of great weight. So the 
witnesses may be easily and honestly mistaken as to the direction in 
which the Asbury Park was proceeding. The surge or swell would 
be the same in either case. The witnesses would not hâve her direc- 
tion impressed on their memory unless there was some spécial event 
or circumstance to call that particularly to their attention. But where 
the discrepancy is so great in time as to show that the Asbury Park 
could not hâve been at or near the place of injury at the time the 
évidence adduced by the libelant shows it was or must hâve been 
done, then it is the duty of the court ot exonerate her from fault; 
for it was incumbent on the libelant to show an injury to his scovv from 
the improper navigation or management of the Asbury Park at near 
the time mentioned in the libel. Where the évidence shows the time 
when and the place where the injury was done, and that the Asbury 
Park was not there or in that vicinity, a perfect défense is shown. 
But it is not sufficient, in the face of positive identification by libelant's 
witnesses, to show by the log of the Asbury Park that she may not 
hâve been there, or that under ordinary conditions she probably was 
not there, so as to be the author of the swells that did the damage. 
In The Asbury Park (D. C.) 138 Fed. 617, at page 618, Judge 
Thomas aptly said: 

"The claimant bases an argument upon discrepanciesinthe statements of the 
libelant and its agents and servants as to time. But expérience teacbes that 
misstatement of time and distance is a common error, and departure from 
accuraey in such regard in this case is not sufficient to override the évidence 
that the offending vessel was the Asbury Park." 

The respondent gave no évidence whatever as to the speed of the 
Asbury Park on thèse occasions; that those in charge of her did or 
did not observe thèse scows, or pay any attention to them, or slow 
down as she passed, although she passed close to some of them, and 
libelant's witnesses say she passed at her usual and regular rate of 
speed. Libelant was free from fault, as thèse scows were properly 
attached in the tows, and properly and carefully managed. 

The libelants hâve established their case except as to the matter set 
forth in paragraph 9 of the libel, which could not be proved because 
of the death of the witness. 

The libelant will hâve a decree in tbe usual form. 
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TWEEDIE TRADIXG CO. v. PITCII FINE LUMBER CO." 
(District Court, S. D. New York. April 2G, 1900.) 

ShIPPIN-Q — DEMURRAGE— LlABIUTY OP SlIIPPER UNDER CONTRACT. 

Wliere a bill of lading expressly gave the shipowner tbe right to hold 
the shipper for any charge uuder the contract, the tact that such owner 
did not enforcè its right. also given thereby, to collect demurrage for 
détention in discharging from the consignée, or by enforcing its lien on 
the cargo at the port of discharge, did not estop it from collecting such 
demurrage from the shipper, especially where the shipper consigned the 
cargo to itself, and, although it indorsed the bill of lading to another, 
remained the owner until actuaJ delivery. 

[Ed. Note. — Demurrage, see notes to Hnrrison v. Smith, 14 C. C. A. 
657 ; Randall v. Sprague, 21 C. C. A. 337 ; llugennan v. Norton, 40 C. C. 
A. 4.] 

In Admiralty. Suit for demurrage. 

Wheeler, Cortis & Haight, for libellant. 
Wing, Putnam & Burlingham, for respondent. 

ADAMS, District Judge. This action was brouglvt by the Tweedie 
Trading Company, the chartered owner of the steamship Sangstad, to 
recover from the Pitch Pine Lumber Company 12 days' demurrage of 
the said steamer, said to be due by reason of her détention in un- 
loading at Buenos Aires, Argentina, in September, 1905. A contract 
was made between the parties for the transportation of the lumber 
in a letter, of which the following is a copy: 

"New York, June 2Gth, 1905. 
The Pitch Pine Lumber Co., City. 

Dear Sirs: We beg to confirm freight booking with you, under deck, on one 
of our steamers, for shipment of l,(i00,000 superfleial feet, say two (2) lots of 
800 M. feet each, white pine lumber from Portland, Me., to Buenos Ayres, 
Argentine, part cargo via port or ports, steamers option, shipment subject to 
ail tenus and conditions of B.'L as per oopy attached; freight Nine Dollars 
($0.00) per thousand superfleial feet intake measure and iutaken survey, pre- 
paid at New York, July or August shipment, steamers option, your option of 
cancelling this contract if steamer does not report i'or cargo by 6 p. m. August 
lOth. Cargo to be received and deiivered within reach of steamers taekles at 
ports of loading and discharging, as fast as vessel can receive and deliver, 
and at sucù berths where steamer can always safely lie afloat. YVe to give 
shippers fifteen (15) days notice of a steamer's expected readiness to load. 
Steamer to load at such wharf as designated by shippers and to discharge at 
such wharf as designated by consignée. 

Yours very truly, 

The Tweedie Trading Co., 
(Sgd) by M. Stanley Tweedie, Président. 
The Tweedie Trading Co., 

(Sgd) A. V. Aioore. Jr., Secretary. 

We hereby accept the above contract. 

The Pitch Pine Lumber Co„ 
(Sgd) by G. R. Crossley, Vice Près. & Treasurer." 

The form of bill of lading referred to contained the following 
clauses : 

"(7) Also, that the carrier shall hâve a lien on the goods for ail frelghts, 
primnges and charges; and also for ail charges, expenees. fines, liability or 
damages which carrier, ship or cargo may incur or suffer by reason of any 
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illégal, incorrect or insufficient marking, numbermg or addressing of packages, 
or description of contents, or for any illégal or improper act of shipper, owner 
or consignée, and also for ail otlier sums for which shipper, owner or consignée 
may be liable hereunder to carrier ; and that such lien shall continue after 
delivery of the goods until paid ; and the shipper shall also be liable therefor. 

(8) Also, Steamer to commence loading immediately upon arrivai at the 
port of loading, and to load continuously, working ail hatches at once, any 
custom of the port to the contrary notwithstanding. Any détention on the 
part of the shippers in supplying cargo as fast as steamer can receive to be 
accounted for by the payaient of demurrage by them at the rate of eight pence 
British Sterling per Steamer's net register ton, and Steamer to bave a lien on 
cargo for same, unless contrary agreement outside of tins Bill of Lading. 

(9) Also, that the ship may commence diseharging immediately upon 
arrivai and discharge continuously any custom of the port to the contrary 
notwithstanding, the Collecter of the Port being hereby authorized to grant a 
gênerai order for discharge immediately upon arrivai, the goods to be taken 
from tbe ship's tackle, where the carrier's responsibility shall cease by the 
consignée without notice immediately the vessel is ready to discharge, package 
by package as they corne to hand in diseharging the ship ; and if the goods be 
not so taken from the ship ail responsibility of ship or carrier therefor, 
either as carrier, bailee or otherwise, shall be thereupon ended and the agent 
or master of the ship shall hâve liberty, for account of, and as the servants of 
shipper, owner and consignée, ail and any of them, and at their sole risk, 
charge and expense, to hire lighters and eraft for the landing of the goods, 
to enter and land the same, to put them in liulk, craft or store, or deposit 
them in or upon wharf, ware house, public stores or Custom House, or permit 
them to lie where landed, according to the best judgment of said agent or 
master which shall be final and conclusive upon ail persons interested without 
previous notice to shipper, owner or consignée, and thereupon the goods shall 
be deemed to be fully delivered, the carrier retaining a lien thereon until 
payment for ail costs, charges and expenses incurred and also as hereinbefore 
provided, and the goods to be subject to storage, wharfage and other cnarges. 
If the steamer discharge at wharf consignées to receive cargo there, as above 
provided, and any détention on the part of the consignées or owners of the 
cargo in receiving cargo as fast as Steamer can deliver in ligbter, if the 
Steamer discharges in lighters, or in receiving cargo at wharf, if Steamer dis- 
charges at a wharf, Steamer working ail hatches at once, in both instances, 
to be accounted for by the payment of demurrage by them at the rate of 
eight pence British Sterling per Steamer's net register ton, and Steamer to 
hâve a lien of cargo for same, unless contrary written agreement outside of 
this Bill of Lading." 

The steamer was loaded with about 1,600,000 feet of yellow pine 
and spruce lumber at Portland and, when using ail of her 5 hatches, 
at the rate of about 400,000 feet per day. Other lumber besides that 
in question was taken aboard. She was loaded for three ports, Rosa- 
rio, Campana and Buenos Aires. She was duly loaded and sailed 
on the 5th of August, and arrived at the last place on Sunday the 
3rd of September and entered at the Custom House on Monday the 
4th of September at 10 o'clock. That afternoon orders were re- 
ceived to go to unloading berth, but on reaching there the next day 
about 8 o'clock A. M., she found the wharf occupied by another vessel, 
the steamer Cape Nor, and was obliged to lie outside of her. The 
Cape Nor was also some distance, about 20 feet, from the wharf, on 
account of shallow water. Diseharging was then commenced to the 
shore over the other steamer and into lighters outside and continued 
until the 13th of September, when the Sangstad was shifted to an- 
other berth, where the diseharging was finished on the 19th. At the 
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first discharging place there was delay owing to the discharging men 
being obliged to work over the other steamer, and there was some 
delay at the second place because of deficiency of discharging men. 
Altogether there was considérable détention, for which the demurrage 
îs claimed. 

The answer allèges that if there was any détention the respondent 
is not responsible for it under the provisions of the contract and that 
the libellant lost any right it had in such respect by failing to enforce 
it in Buenos Aires. 

The correspondance shows and the président of the libellant sub- 
stantiâlly admits that while urging its correspondents to collect the 
demurrage, it did not seek to enforce its légal rights there because 
it did not wish to encounter the delays and expenses of litigation in 
that place, and relies upon its rights against the respondent under the 
contract. 

It is urged by the respondent (1) that paragraph 7 of the bill of 
lading precludes a recovery because it specifically provides that con- 
signées or owners shall be liable for détention at port of discharge and 
gives the ship a lien for any demurrage and (2) that the libellant 
having made no bona fide effort to collect at Buenos Aires is there- 
fore estopped from proceeding against the shippers. 

I do not consider that thèse positions are sound. There was no 
act or omission on the part of the libellant which would form the 
basis of an estoppel and the controversy is determinable upon the 
terms of the contract of shipment. They gave the libellant three re- 
courses in collecting demurrage, one against the shipper, another 
against the consignée and the third against the lumber. The libel- 
lant relinquished the last two, relying, rightfully I think, upon the 
first. 

The letter of June 5th, contained a clause that the cargo was to be 
delivered as well as received "as fast as vessel can receive and de- 
liver" and clause 7 of the bill of lading conferred upon the libellant 
the right to hold the shipper for any charge under the contract. It 
now appears that the shipper did not continue to be the owner of the 
cargo to the end, that is, in securing advances on the bill of lading, 
it conveyed away the title to the lumber before the time of shipment 
but even if such act affected the libellant, it was not notified of the 
transfer then, or at any time in which it could take steps to protect 
itself. 

It is contended that under clause 9 of the bill of lading only the 
owner or consignée of the cargo became liable for demurrage. If 
that were so, the respondent is apparently still responsible herein, as 
it addressed the lumber to itself at the port of discharge and the per- 
son to whom it subsequently ordered the lumber to be delivered was 
the endorsee of the bill of lading, but it remained the consignée until 
the actual delivery. 

Clause 7 provides "that the carrier shall hâve a lien on the goods 
for ail freights * * * and also for ail other sums for which the 
shipper, owner or consignée may be liable hereunder to car- 
rier * * * and the shipper shall also be liable therefor." The 
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cesser clause being eliminated, as it was hère, and a stipulation having 
been made for the liability of the shipper, it does not seem that any 
defence is presented by the contention that the clause only covers claims, 
of a like character to those enumerated, because demurrage is in- 
cluded "as being an extended freight or reward to the vessel in com- 
pensation of the earnings she is improperly caused to lose." It was 
said in Neilsen v. Jesup (D. C.) 30 Fed. 138, 139, using the above 
quotation: "In this view the consignée who is liable for freight would 
be equally liable for demurrage." 

Decree for the libellant, with an order of référence. 



THE C. C. CLATCKE. 

(District Court, S. D. New York. May 18, 1006.) 

Coixision — Tugs Meeting — Violation of Tassing Eules. 

A tug coming out light from the Atlantic Basin and turning up the 
Buttermilk Channel at niglit, hehl solely in fault for a collision with a 
tug passing down with a tow on her side a little to the eastward of 
the middle of the clmnnel. on évidence which, although eonflicting, 
showed hy a prépondérance that on coniing from the basin she had the 
other tug on lier starboard hand on a crossing course and was bound to 
keep out of the way, and that alter she turned np stream article 1 of the 
pilot rules applied and required the vessels to pass port to port in confor- 
mity to which the desceuding tug signa led and ported her helm. The 
latter held not in fault for not stopping and reversing; it being doubtful 
if the vessels were far enough apart when the danger became apparent to 
thus a.void the collision, and the plain i'aults of the other tug being suiîi- 
cient to account for it. 

In Admiralty. Suit for collision. 

Wing, Putnan & Burlington, for libellant. 
Butler, Notman & Mynderse, for clairaant. 

ADAMS, District Judge. This action was brought by the National 
Fireproofing Company, the owner of the tug Fireproofer, against the 
tug C. C. Clarke to recover the damages sustained in a collision be- 
tween those vessels, which happened in the Buttermilk Channcl, and on 
the 31st day of December, 1904, about 5 o'clock A. M. The tide was 
ebb. The Fireproofer was Hght and bound from the Atlantic Basin to 
Wallabout in the East River. The Clarke had taken in tow on her 
starboard side, so that it projected ahead about 10 feet, a grain 
barge at pier 31 East River, a short distance above the gap of the At- 
lantic Basin, and backed out, the sterns of the vessels swinging down 
the river under the influence of the tide. The Clarke then circled 
around under a starboard wheel until she straightened down the channel. 
The tugs came in collision somewhat to the westward of the middle 
of the channel and opposite a point about half way between the gap of 
the Basin and the Hamilton Avenue Ferry, the Fireproofer striking 
the Clarke on her port bow about 20 feet from the stem. 

The Fireproofer allèges that after she passed another tug bound 
down, she sighted the green light of the Clarke, which was appar- 
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ently heading towards Hamilton Ferry; that the Clarke went across 
the Fireproofer's bow, blew one blast and then suddenly changed her 
course to the starboard, whereupon the latter gave a signal of two 
blasts and stopped her engines; that the Clarke then blew alarni sig- 
nais, which the Fireproofer answered with alarm signais and reversed 
at full speed; that the Clarke swung to the starboard still further, 
shutting out her green light and showing only her red; that the 
Clarke blew alarm signais the second time and when about 100 feet 
from the Fireproofer blew a signal of two blasts; that although the 
Fireproofer had sternway, the Clarke came on and struck the Fire- 
proofer's stem doing damage which vvill amount, with demurrage to 
upwards of $3500. The Fireproofer allèges as faults against the 
Clarke: (1) that she was not in charge of a compétent person; (2) 
that she did not keep a good lookout; (3) that she did not carry the 
vertical lights required by law for a vessel with a tow; (4) that 
though she had the Fireproofer on lier starboard hand, she did not 
keep out of her way but attempted to cross her bow; (5) that after 
crossing the Fireproofer's bow, she did not continue her course but 
ported her helm and thus brought about the collision; (6) that she 
did not reverse her engines but came on at full speed, and (7) that 
they did not give proper and timely signais. 

The Clarke allèges that on the morning in question, at Union Stores, 
on the Brooklyn side, a short distance above the gap, she took in tow 
on her starboard side a partly loaded grain barge, bound for the 
Erie Basin, some distance beyond the Atlantic Basin; that while the 
tug and tow were proceeding down the Buttermilk Channel, some- 
what to the starboard of mid-channel, those in charge of the navi- 
gation of the Clarke saw a tug, which later proved to be the Fire- 
proofer, coining out of the Atlantic Basin Gap, showing her green 
light and bearing several points off the port bow of the Clarke; that 
the Fireproofer was swinging under a port helm as she came out and 
shortly showed both her red and green lights, then shut out the green 
and exhibited her red light only to the Clarke ; that after the exchange 
of signais between the Fireproofer and a tug bound down the chan- 
nel ahead of the Clarke, passing the Fireproofer port to port, and 
when the red light of the Fireproofer only was visible to the Clarke, 
the latter gave a single blast on her whistle to indicate that she would 
pass the Fireproofer port to port, said tug still bearing on the port 
bow of the Clarke; that said signal was answered with a single blast 
by the Fireproofer and the helm of the Clarke was ported in con- 
formity with said agreement; that shortly afterwards, the Fireproofer 
gave a signal of two blasts, contrary to said agreement, and showed 
both her green and red side lights to the Clarke ; that thereupon the 
Clarke slowed her engines and repeated her original signal of one 
whistle, to indicate she was carrying a port helm, and followed it 
promptly by danger blasts ; that the Fireproofer answered the danger 
blasts but kept on with unabated speed and struck the Clarke a heavy 
blow on her port bow, about 20 feet from the stem ; that when the ves- 
sels were in very close proximity to each other and a collision inévitable, 
the engines of the Clarke were put ahead a few turns and her wheel 
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held hard a port in order that the Fireproofer might not strike the 
grain barge. The Clarke's allégations of fault against the Fireproofer 
are: (1) That having agreed to pass port to port, the Fireproofer 
failed to abide by the agreement but on the contrary gave two blasts 
of lier whistle and directed her course to port; (2) in that, although 
when the vessels originally sighted each other, the Clarke bore on the 
starboard hand of the Fireproofer, the latter did not keep out of the 
way of the Clarke; (3) in that although the Fireproofer at ail times 
bore on the port bow of the Clarke, the former did not avoid the 
latter, which was the privileged vessel ; (4) in that when the said 
vessels were in positions of safety, each showing her port light to the 
other, the Fireproofer changed her course and attempted to cross the 
bow of the Clarke; (5) in that the Fireproofer did not reverse her 
engines at full speed immediately upon hearing danger blasts from 
the Clarke; (6) in that the Fireproofer did not at ail times pursue 
a course on her starboard side of the channel ; (?') in that the 
Fireproofer was not in charge of compétent persons, and (8) in that 
the Fireproofer did not hâve a sufficient lookout. 

The testimony in substance supports the respective contentions and 
is in as great conflict as the pleadings, but that of the Clarke, that 
after getting straightened down in the channel, subséquent to making 
the turn from her starting place, she pursued a straight course down 
the channel until near-ly in collision, is much more crédible than the 
claim of the Fireproofer's witnesses that the Clarke was apparently 
coming across the channel, first showing her green light and then 
turned to the starboard, showing both of her side lights and then the 
red alone just before the collision. The pilot, at my instance, indi- 
cated the movements of the Clarke, as well as his own boat, on a dia- 
gram, which was marked in évidence by the Clarke (Claimant's Ex- 
hibit A). It is reasonably consistent with the Fireproofer's testi- 
mony but improbable and entirely opposed to that of the Clarke, sup- 
ported as it is, to some extent, by the disinterested testimony from 
the Narragansett, the tug that was preceding the Clarke in the chan- 
nel. 

I concluded at the trial that the charge of the Fireproofer could not 
be sustained, and that those of the Clarke should, but reserved dé- 
cision to examine into the question of the Clarke's possible partici- 
pation in the faults of the collision, because instead of stopping and 
reversing, when it became imminent, she increased her speed. 

The testimony of the Clarke shows the well known fact that where 
a tug with but one boat in tow alongside, the tow will ordinarily on 
the tug stopping her speed and reversing, turn in the direction of the 
tug, thus, in this case, the effect of stopping the engines would be to 
turn the tug and tow to the port and the effect of reversing would be 
to increase such a turn. Having this in view, the pilot of the Clarke, 
when the collision was impending, put the engines at full speed ahead, 
for the purpose of saving the tow which he contends would hâve been 
exposed to the blow instead of the tug, if the engines of the Clarke 
had been stopped and reversed. This is doubtless true but it leaves 
open the question whether the vessels were far or only a short dis- 
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tance apart when the necessity for stopping and backîng became ap- 
parent. The pilot of the Clarke testified that at first, when the Fire- 
proofer was coming out of the Gap, she blew one blast and showed 
her green light alone and then blew two and changed to both lights ; 
that when she changed to both lights, she was about two lengths away 
and the Clarke slowed her engines. Such slowing had little effect, 
however, as within a few seconds, the Clarke put lier engines at full 
speed ahead again. The situation was at first governed by the star- 
board hand rule requiring the Fireproofer to avoid the Clarke, and 
afterwards by Pilot Rule 1, requiring the vessels to pass port to port. 
It may be that, notwithstanding the Fireproofer's violation of both 
of thèse rules, the collision might hâve been avoided if the Clarke had 
reversed immediately upon discovering the possible danger of the 
situation, but it is doubtful if the vessels were then far enough apart 
to avoid it, and in view of such doubt and the plain faults of the Fire- 
proofer which sufRciently account for the collision, it d'oes not seem 
that the Clarke shoulJ be held responsible for any part of the damages. 
Libel dismissed. 



TWEEDIE TRADING CO. v. GEORGE D. EMERY CO. 
(District Court, S. D. New York. June 9, 1906.) 

1. Shipping — Charter Hire— Détention oe Vessei, at Qttarantine. 

Under a charter party which required the owner to furnish the crew, 
and provided that, in case of loss of time from defîcieney of men or stores, 
preventing the working of the vessei for more than 24 hours, the hire 
should cease during the détention, the charterer is entitled to a déduction 
of charter hire during the time the vessei was detained in quarantine in 
conséquence of the illness of the crew, and the requirement of the quaran- 
tine officers that a new crew should be shipped before she was permitted 
to enter the port, which involved a delay of more than 24 hours. 

2. Same. 

A provision of a charter party mutnally exempting "restraints of princes, 
rulers, and people" covers a détention of a vessei in quarantine, and ex- 
empts the charterer from the payment of hire during the time of such 
détention. 

In Admiralty. Suit to recover charter hire paid. 
See 143 Fed. 144. 

Wheeler, Cortis & Haight, for libellant. 
Convers & Kirlin, for respondent. 

ADAMS, District Judge. This action was brought by the Twee- 
die Trading Company to recover from the George D. Emery Com- 
pany certain prepaid hire of the steamer Osceola during détention at 
quarantine, Staten Island, in April, 1905. 

The parties hâve stipulated as follows : 

"1. The libellant made advances to the master of the Osceola for the re- 
spondent which constituted payment of the charter hire in advance up to the 
time of the steamer's re-delivery at the end of the charter, including hire at the 
charter rate for the period of the quarantine of the vessei, as hereinafter 
stated. 
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"2. The Osceola was detained at quarantine at the Staten Island station 
under the circumstances described in the master's déposition, from April lOth, 
1905, at 2 p. m., until April 12th, 1905, at 9:30 a. m., a period of one dny and. 
nineteen and one-half hours. Charter hire for that period, at the rate pro- 
vided in the charter party would amount to $245.81. During the détention at 
quarantine the steamer consmned eight tons of coal, whieh had been shipped 
in pursuance of clause 2 of the charter party, and was of the reasonable value 
of $20.80. The aggregate of thèse two amounts is $272.01. 

"3. The charterer paid the ordinary pilotage of a ship enter'mg port from 
sea for the services of the pilot in bringing the ship into quarantine on April 
10, 1905. In conséquence of the détention at quarantine, and solely by reason 
thereof, the charterer iueurred further pilotage in bringing the ship from the 
quarantine station to lier dock, amounting to $23.13. 

"4. The parties bave adjusted between themselves the items of claim and 
counterelaim refevred to in the (if tli and sixth articles of the libel, and in the 
sixth article of the answer hereiu, save only the daims of the libellant against 
the respondent enunievated in paragraphe 2 and 3 of this stipulation. 

"5. No costs shall be recovered by either party on the final décision of this 
court herein." 

From the master's déposition it appears that the vessel was quar- 
antined on her way from the Barbadoes into the port of New York, 
during the time stated, owing to the sickness of the crew. She came 
in under a foui bill of health. She also had a foui bill from Para, 
the preceding port, to Barbadoes. The previous port was Buenos 
Ayres, from where she had a clean bill of health. Sickness appeared 
among the sailors and firemen of the crew after she left that port, 
which still continued after reaching New York, necessitating the ship- 
ment of a new crew, which being done, the quarantine restriction was 
removed, but the loss of time occurred and the question presented is 
whether the owner or the charterer should sustain it. The hire hav- 
ing been prepaid, the charterer sues to recover. The sickness prob- 
ably arose through the carriage of live animais, which the charter 
party permitted. The provisions of the charter party, which hâve 
some bearing are : 

"1. That the Owners shall provide and pay for ail provisions and wagesof the 
Captain, Ofncers, Engineers, Firemen, and Crew ; shall pay for the Insurance 
on the vessel, also for ail engine-room stores, and maintain her in a thoroughly 
efficient state in hull and machinery for the service. 

"10. That the Captain shall prosecute his voyage with the utmost despatch, 
and shall render ail customary assistance with the Ship's Crew and Boats. 

"16. That in the event of loss of time from deficieucy of men or stores, break- 
down of machinery, or damage preventing the working of the Vessel for more 
than twenty-four running hours, the payment of hire shall cease from the 
hour when détention or inefficiency begins until she be again in an efficient 
state to résume her service ; * * * . 

"18. The Ship lias liberty to call at any ports in any order, to sail without 
Pilots, to tow and assist Vessels in distress, and to deviate for the purpose of 
saving life and property. The Act of God, * * * arrests and restreints 
of princes, rulers, and people, * * * always mutually excepted, * * * . 

"20. That the Owners shall hâve a lien upon ail cargoes and ail sub-freights 
or freights or hire due under this charter, and Charterers to hâve a lien on 
the Ship for ail monies paid in advance and not earned." 

It appears that the shipment of the new crew by the owner secured 
the release of the vessel. Until this was done the quarantine officiais 
would not allow her to proceed. The new men, consisting of 8 
sailors and 2 firemen at once took the place of the old ones, who were 
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removed by the health authorities, and brought the vesseî to her 
wharf. The ill ones, though possibly physically able, were not al- 
lowed to take the vessel from quarantine. Until the new men were 
put aboard she was practically helpless. The contract intended that 
the owner should furnish the men necessary to work her. The lan- 
guage of the contract is clear in that respect and the authorities, so 
far as they touch the question, are decidedly in favor of the charter- 
er's contention. 

In The Ethel, 8 Fed. Cas. 798, No. 4,540, there was a loss of cargo 
through a deficiency of crew from désertions. The charter provided 
that she should be "well and suffkiently manned." It was held that 
it was the owner's duty to furnish the crew and keep them on board, 
so that the freighter would not suffer loss. 

In The Eliza, 8 Fed. Cas. 459, No. 4,348, Judge Ware said (460) : 
that the contingencies relating to a crew "the owner takes upon him- 
self." 

Further, the charterer was deprived of the use of the vessel during 
the quarantine, which circumstance brought into opération the 8th 
clause relating to the arrest and restraint of princes, rulers and peo- 
ple. With référence to this matter, it is said in Carver's Carriage 
by Sea, § 82 : 

"82. 'Restraints of princes, rulers, and peoples' covers any forcibie interfér- 
ence with the voyage or adventure at the hands of the eoiistituted govermnent, 
or ruling power of any country * * *, whether done by it as an enemy 
of the state to which the ship belongs, or not. For example, orders of govern- 
ment prohibiting or restricting the exportation or landing of goods ; quarantine 
régulations (f) ; embargoes, or restrictions on particular ships; blockades; 
confiscations of goods as contraband, and so forth." 

The authority there referred to in support of the text "(f)" re- 
lating to quarantine is The Progreso, 50 Fed. 835, 2 C. C. A. 45. In 
that case the question was whether the vessel was required to go to 
a quarantined port. The court said (at page 837 of 50 Fed., at page 
47 of 2 C. C. A.) : 

"It may be taken as settled that 'détention at quarantine' is fairly included 
in the scope of that clause in this charter party which has référence to the 're- 
straints of princes, rulers and people.' Quarantine régulations and heaith 
laws, so called, although often affecting in their opération a direct and pal- 
pable régulation of commerce, are constantly made and prescribed by states, 
and even by local municipal corporations, and pass everywhere, unchallenged, 
as the resuit of a legitimate exercise of that police power which résides in sov- 
ereignty. Such régulations would be worthless unless the enforeement were 
sure; and such certainty of enforeement is attained by virtue of the power of 
the people, as exhlbited and exercised through their governmental agents. It 
follows, then, that enforced obédience to lawfully-prescribed quarantine régu- 
lations is a 'restraint' of natural liberty of action devised by and proceeding 
from the 'people.' The Progreso was therefore clearly entitled to the benefit 
of this exception as a valid excuse for her default iu performance of those 
ternis and conditions of her contract, which the quarantine régulations at 
Charleston deprived her of ability to perform." 

The libellant should hâve a decree for $295.74, but without costs 
as the parties hâve so stipulated. 
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BALLANTINB v. YTTNG WING. 
(Circuit Court, D. Connecticut. June 25, 1906.) 
No. 5G9. 

1. Courts— Fédéral Courts— Rule or Décision— Statute or Frauds— State 

Law. 

Since the statute of frauds attacks the remedy, the lex fori governs, 
and the law of tue State on such subject is a rule of décision in the fédéral 
courts. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 946. 

State laws as rules of décision in fédéral courts, see Wilson v. Perrin, 
11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

2. Frauds, Statute of— Contract or Employaient— Contract for More 

Than a Yeak — Mémorandum. 

Where a contract of employment which was not to be performed witbin 
a year was evidenced by certain corres])ondence between tbe parties which 
was vague and was declared to be "Supplemented by conversations" or 
aided by oral teslimony to supply defects or omissions, the writing was 
insufficient as a mémorandum to comply with the statute of frauds. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Frauds, Statute 
of, §§ 240, 375.] 

3. Work and Labor — Action on Contract — Quantum Meruit. 

Where a complaint distinctly counted on a contract of employment 
which was within the statute of frauds and on a breach thereof, there 
could be no recovery on a quantum meruit. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Work and Labor, 
§§ 25, 44; vol. 23, Cent. Dig. Frauds, Statute of, §§ 330, 331, 342.] 

4. Pleading — Demurrer — Certificate of Counsei. — Motion to Strike. 

Where a demurrer to a complaint lacked the required certificate of 
counsei, plaintilï's remedy was to attack such irregularity by motion to 
strike. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Pleading, § 
1103.] 

5. Same — Good Faith. 

Where a mère glance at a demurrer to the complaint was sufficient to 
show that it was flled in the best of faith, a statement of counsei that 
it was not interposed for delay was not required. 

Emil Schneeloch, for plaintiff. 
Robinson & Robinson, for défendant. 

PLATT, District Judge. The complaint allèges, in paragraph 2, 
that on or about December 29, 1903, "the défendant entered into an 
agreement with the plaintiff whereby he hired the plaintiff to work 
for him as a traveling représentative in the continent of Asia for at 
least the term of tvvo years," and agreed to pay him certain sums of 
money at certain times, and that the "plaintiff agreed with défendant 
so to work and serve for the said titne and for the said compensa- 
tion." That plaintiff entered upon said service, and continued therein 
until January 10, 1904, when défendant broke the contract and dis- 
charged the plaintiff, by reason of which plaintiff is damaged $28,500, 
which is as much and perhaps more than plaintiff could hâve claimed 
if the contract had been completed. This was filed February 20. 1905. 
On May 24, 1905, the défendant filed a motion asking that "plaintiff 
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be required to amend his complaint by stating whether or not the 
agreement alleged in paragraph 2 of the complaint is in writing, and 
that if in writing plaintifï be required to file a copy of the same." On 
June 24, 1905, plaintifï in reply stated: 

"That there is no formai agreement in writing signed or executed by 
the parties, but that the said agreement alleged in the complaint is evidenced 
by certain correspoudence or letters between the parties to this action, 
supplemented by conversations, ail of which facts ai'e within the Personal 
knowledge of the défendant." 

Thereupon the défendant, on June 27, 1905, filecl a demurrer for the 
reasons : 

"That, although it appears from said complaint that the alleged agree- 
ment was not to be performed within one ycar from the making thereof, 
yet it does not appear from said complaint that said alleged agreement, 
or any .mémorandum thereof, was made in writing and signed by the 
party to be chargée! therewith or his agent." 

In this way it is clearly contended that our Connecticut statute of 
frauds is a bar to the action. The section in which it appears is 1089, 
Revision of 1902, and the pertinent part is : 

"No civil action shall be maintained * * * upon any agreement that 
is not to be performed within one year from the making thereof, nnless 
such agreement, or some mémorandum thereof, be made in writing and 
signed by the party to be chargea therewith. * * * " 

The statute attacks the remedy. The lex fori governs, and it is 
such a law as has been declared by Congress to be a rule of décision 
in the fédéral courts. Thèse propositions are too elementary to re- 
quire citations. Under the Connecticut décisions, the statute requires 
the mémorandum of agreement to be complète, definite, and certain 
in ail necessary détails, and not some vague writing, which to be of 
value must be "supplemented by conversations" or aided by oral tes- 
timony to supply defects or omissions. Nichols v. Johnson, 10 Conn. 
192; Morris v. Peckham, 51 Conn. 128; Andrew v. Babcock, 63 
Conn. 109, 26 Atl. 715 ; Devine v. Warner, 76 Conn. 229, 56 Atl. 562. 

Treatmg the plaintifï with every liberality, the statute of frauds 
appears to impede his further progress. The statute is directed at 
the remedy, and not at the évidence which might support a remedy, if 
one eould be made operative. 

We need not discuss the effect of a demurrer upon the original 
complaint, for there is now coupled with it the facts which appear 
in the statement filed in response to the motion of May 24th, and when 
one looks at the entire situation as voluntarily put forward by the 
plaintifï it is too plain for argument that he cannot possibly main- 
tain his action. The complaint counts clearly, and only upon a con- 
tract which is within the statute and upon a breach thereof. There 
is no room in it for a recovery upon a quantum meruit. The demurrer 
lacks a certificate of counsel, but the way to attack that irregularity 
was by motion to take it off the files. Such motion would not hâve 
prevailed, because a mère glance at the demurrer would satisfy the 
court that it was filed in the best of faith, and a statement from counsel 
that it was not interposed for delay would hâve been superfluous. 

Let the demurrer be sustained, with costs. 
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UNION REFRIGERATOR TRANSIT CO. Y. S. S. McCLURE 00. 

(Circuit Court, S. D. New York. June 13, 1900.) 

Libel — Action by Corporation — Pleading. 

A corporation can maintain an action to recover for pecuniary losa 
as the resuit of a libelous publication precisely as an individual could 
in a like situation, and where the publication is libelous per se, and 
calculated to in.iuriously affect plaintiff's business, spécial damages 
need not be alleged. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Libel and 
Slander, § 174.] 

On Demurrer to Complaint. 

Huntington, Rhinelander & Seymour, for plaintiff. 
Roe & McCombs and Gilbert E. Roe, for défendant. 

HAZEL,, District Judge. The authorities indicate that the plain- 
tiff has a right to maintain this action without allégation of spécial 
damages. The eontext of the published article, read in its entirety, 
charges the commission of a crime and imputes wrongdoing in its 
trade, and is calculated to injuriously affect the commercial relations 
of the plaintiff. Assuming the truth of the latter statement, the cases 
seem to hold that a corporation may recover for pecuniary loss as 
a resuit of a libelous publication precisely as an individual could in a 
like situation. 

The demurrer is overruled, with costs. Défendant may answer 
within twenty days. 



In re JACOB BERRY & CO. 
(District Court, S. D. New York. February, 1900.) 

1. Bankruptcy — Disciiabge — Transfer of Property With Intent to DE- 

FRAUD CREDITORS. 

The pledging by a firm of brokers, within four months prior to their 
bankruptcy, of stock in their hands owned by custorners to secure a loan 
to themselves, was not a transfer of their property with intent to hinder, 
delay, or defraud their creditors, within the meaning of Bankr. Act July 
1, 1898, c. 541. § 14. subd. "b." 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428], as 
amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1905, p. 684], which debars the bankrupts from a discnarge, al- 
though they may bave had a lien on some of the stock pledged. 

2. Same — Partneeship — Transfer of Property by Employés. 

Where employés of a partnership had gênerai authority to obtain loans 
for the firm on securities, a transfer by such employés of stocks belong- 
ing to the firm by way of pledge for such a loan was the act of the 
partners, and. If made within four months prior to their bankruptcy, 
and with intent to defraud their creditors, would defeat their right to 
a discharge. 

In Bankruptcy. On report of référée granting discharge. 

In tbis case objections were made to the discharge of the bankrupts, who 
-were a firm of stockbrokers in the city of New York. It was found by the 
référée that they had pledged as security for loans to the firm, made by the 



624 146 FEDERAL REPORTEE. 

Hanover National Bank and tbe Consolidated National Bank, certain stock 
certificates, which were tbe property of their customers, who had not author- 
ized the pledge. Of thèse certificates for 300 shares of Columbus & Hocklng 
coal and iron stock had been sent to tbe flrm for sale by a customer wbo had 
no account with them. The other securities consisted of shares of Union Pa- 
cific common.and American Téléphone stock, which bad been sent to the firm 
by customers who had open aecouuts with them as rnargin for their accounts, 
but under spécial agreements with them tbat they should be held as spécial 
trust deposits, and not used without further notice. The référée further 
found tbat the bankrupts bad no Personal knowledge of the hypothecation of 
this stock, but tbat the same was made by tbe cashier of the flrm and bis 
assistants, who had gênerai autliority to sélect tbe securities hypothecated for 
loans, and who did not know of the arrangement tbat the securities were not 
subject to such hypothecation. The référée reported tbat this action w r as a 
transfer of the broker's spécial property in the securities, but had been made 
by the bankrupts' clerks without their authority, was not ruade with fraudu- 
lent intent to liinder. delay, or defraud, and hence was no objection to their 
discharge, altbough if the bankrupts bad authorized or known of the hypoth- 
ecation their discharge must bave been denied to tbem. 

Roger Foster, for bankrupts. 

Joline, Larkin & Rathbone (Arthur H. Van Brunt and Henry V. 
Poor, of counsel), for objecting creditors Collins and Baldwin. 

James, Schell & Elkus (James N. Rosenberg and Robert P. Levis, 
of counsel), for objecting creditors Wernz et al. 

HOLT, District Judge. I think that the bankrupts should be 
granted their discharge in this case, but on somewhat différent 
grounds from those stated by the référée in his report. I think that 
the customers' stock pledged was not the bankrupts' property, and 
that its transfer was not with intent to hinder, delay, and defraud 
the bankrupts' creditors, within the meaning of the provision of the 
bankrupt act relating to the grounds for opposing a bankrupt's dis- 
charge. The stock was the customers' property. If the bankrupts 
had what is called a spécial property in it, in the way of a lien upon it, 
I do not think that that is what is referred to in the bankrupt act 
as the bankrupt's property. Moreover, if its transfer was with an 
intent to defraud anybody, it was with an intent to defraud the par- 
ticular customer, and not the entire body of creditors. The ground 
upon which the référée has granted the discharge, that the stock was 
pledged by employés of the bankrupts, and not by the bankrupts them- 
selves, and that therefore the bankrupts had no intent in the matter, 
and therefore are not barred from a discharge by such act, seems to 
me untenable. The employés who pledged this stock were given com- 
plète control of the business of borrowing money for the firm on se- 
curities. If such employés, having such gênerai authority, had in 
fact transferred the bankrupts' property with intent to defraud the 
bankrupts' creditors, I think that the bankrupts' discharge would 
hâve been barred. 

On the grounds stated, the referee's report is confirmed, and the 
discharge granted. 
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BERRY et al. v. CIIASE. 
(Circuit Court of Appeals, Sixth Circuit. June 11, 1900.) 

1. Principal and Age-st — Liabiltty to Tiiird Parties — Undisclosed PRIN- 

CIPAL. 

One who has dealt with au agent cannot upon discovery of an undis- 
elosed principal hold botli the agent and tlie principal liable on tlie con- 
tract, but must elect between tbe two, and, an élection once inade, be 
must abide by it. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Agent, §§ 513-020.] 

2. Trial — Motion for Direction op Verdict. 

lu passing upon a motion to instruct a verdict it is not tbe province of 
tbe judge to weigb tbe évidence, but if tbere is any évidence wbicb, 
with tbe inforences tbat may legitirnately be drawn therei'rom, would 
warrant a verdict in favor of tlie party against whoin the motion is 
made, sucb motion should be ovcrrnled. A mère scintilla of évidence, 
liowever, is not enough to prevent tbe witlidrawal of tbe case froin the 
jury. 

[Kd. Note.— For cases in point, see vol. 40, Cent. Dig. Trial, §§ 370-380.] 

S. Contbaots — Law Governing — Sale of Stocks. 

An order to buy or sell stock on tbe New York Stock Exchange is 
governed as to tbe legality of tbe transaction by tbe law of New York, 
and not by tbat of tlie place wbere tbe order is given. 

[Ed. Note. — For cases iu point, see vol. 11, Cent. Dig. Contracts, §§ 
455-401.] 

4. Gaming — Waoeriko Contract — Sales for Future Delivery*. 

An order to sell stocks for future delivery, intended to be executed on 
the New York Stock Exchange, when executed croates a valid con- 
tract. unless both parties joined in tbe intention tbat tbere should be 
no delivery, but merely the payment of tbe différence between the inarket 
and the contract priée. 

[Ed. Note. — For cases in point, see vol. 24, Cent. Dig. Gaming, § 22.] 

5. Brokers — Sale op Stocks — Questions for Jury. 

Evidence considered, and hclil suffieient to reipiire the submission to 
the jury of the questions whetber a transaction between défendant and 
a firm of brokers in Tennessee was a sale of stocks by défendant to the 
firm, or an order by défendant to sell tbe stock on bis account, and, if 
the latter, whether it was agreed or contemplated tbat the sale should 
be made on tbe New York Stock Exchange. 

Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Leopold Lehman, for plaintiffs in error. 
T. K. Riddick, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, delivered the opinion of the court. 

The plaintiffs below were a firm of stockbrokers engaged in busi- 
ness in New York. The action was brought to recover an alleged 
loss arising upon a sale and purchase of Northern Pacific stock by 
direction of a firm of stockbrokers doing business at Memphis 
under the firm name of Schloss, Miller & Malone. The défendant 
W. J. Chase is sued as the undisclosed principal for whom the Mem- 
146 F.— 40 
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phis brokers acted. There was évidence tending to show that the 
plaintiffs sold on March 30, 1901, on a New York Exchange, 25 shares 
of Northern Pacific stock for and on account of Hogan & Co., a 
firm of Memphis stockbrokers. There was also évidence that before 
delivery Hogan & Co. dissolved, Hogan dying. Their unfinished 
business was transferred to the firm of Schloss, Miller & Malone. 
May 8th and 9th there was a great flurry in Northern Pacific stock, 
and plaintiffs called upon Schloss, Miller & Malone to deposit $20,000 
to protect their previous short sale. Instead of doing this, they di- 
rected plaintiffs to buy on the market 25 shares against the 25 shares 
sold. This was done, at $325 per share. The différence between the 
price at which plaintiffs had sold and at which they bought was 
$5,762.50. This loss was realized May 9, 1901, and Schloss, Miller 
& Malone notified. Thereupon they notified plaintiffs that their 
principal was the défendant, W. J. Chase, and asked that the matter 
be taken out of their account and charged against W. J. Chase. Al- 
though thus notified, some time in May or Tune of 1901, that Schloss, 
Miller & Malone claimed to be acting for the défendant, Chase, and 
although requested to take the trades out of the account of Schloss, 
Miller & Malone, and charge the loss up to a theretofore undisclosed 
principal, plaintiffs did not do so, and in October of 1901, the ac- 
count being still unsettled, they claim to hâve assigned the claim as 
a claim against Schloss, Miller & Malone to one John P. Darwent, 
with the right to bring suit in their name against said Schloss, Miller 
.& Malone, or any undisclosed principal they might hâve. In Novem- 
ber following Darwent elected to sue Chase, and this suit was started. 

Jacob Berry & Co. had no reason to suppose that Schloss, Miller 
& Malone were not dealing for themselves, or, if they did, they had 
uo knowledge of the undisclosed principal until after they had realized 
the large loss for which they sue. But the law is that, when there is 
an undisclosed principal behind, he may be made liable, although he 
was never given crédit by the seller, provided the circumstances are 
not such as to make such a resuit unjust or inéquitable. But one who 
has dealt with an agent cannot upon discovery of an undisclosed 
principal hold both the agent and the principal liable. He must choose 
between the two, and an élection once made he must abide by it. 
Mechem on Agency, §§ 695. 696, 698, 700; Fradlev v. Hyland (C. 
C.) 37 Fed. 49 ; Tuthill v. Wilson, 90 N. Y. 423 ; Silver v. Jordan, 
136 Mass. 319; Ahrens v. Cobb, 9 Humph. CTenn.) 643; Curtis v. 
Williamson, 102 B. L. R. 57 ; Smithurst v. Mitchell, I El. & El. 622. 

At the close of the plaintiffs' évidence, and after the défendant, W. 
J. Chase, had testified, but before the défendant had notified the court 
of the conclusion of his évidence, the trial judge stopped the case, and 
instructed the jury to return a verdict for the défendant. Exceptions 
were duly reserved. The ground upon which the instruction was 
based was, as stated by the trial judge in his charge, as follows: 

"Two questions présent themselves to my mind that bar the plaintiffs' 
right of recovery. The first Is that this stock was not bought at the direction 
of Mr. Chase. Schloss, Miller & Malone directed the buying of that stock at 
their motion, The second is, it is a Tennessee contract. Mr. Chase made his 
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eontraots and agreemeruts hère with Hogan & Oo., and their contract was as- 
sumed or transferred by some process to Schloss, Miller & Malone. So far as 
Mr. Chase is concerned, he had no furtber connection with any brokers, or 
any contraets except to sell that stock, and if they sold it themselves, and 
it went to New York, it would be a New York contract between thèse brok- 
ers and the Xew York brokers, but as between Mr. Chase and the New York 
brokers it is a Tennessee contract, and, being a Tennessee contract, ail that 
is necessary under the law of Tennessee to avoid liability is to show by the 
proof that one of the parties to the transaction treated lt as meroly dealing 
in futures, in which the party bought or sold, but was not to deliver or re- 
ceive, and in this case I shall hold the plaintiff bas no right of action. That 
being so, I direct you, gentlemen of the jury, to return a verdict for the 
défendant." 

For the plaintiffs in error, it is now insisted that the court erred in 
taking the case from the jury, and that there was some substantial 
évidence upon which the jury might reasonably hâve found that 
Schloss, Miller & Malone were authorized to buy as they did 25 
shares of Northern Pacific stock on May 9, 1901, for account of W. 
J. Chase, and also some évidence that the contract was not a Tennes- 
see but a New York contract. An attentive considération of the évi- 
dence leads us to an agreement with this contention. 

In passing upon a motion to instruct a verdict it is not the province 
of the judge to weigh the évidence. In Mt. Adams v. Lowery, 74 
Fed. 463, 477, 20 C. C. A. 596, we gave elaborate considération to the 
différence between the function of a judge when acting upon a mo- 
tion for a new trial because the verdict is against the évidence and a 
motion to instruct for want of évidence. In the latter case we said: 

"His duty is to take that view of the évidence most favorable to the party 
against whom the motion is made — to direct a verdict — and from that évi- 
dence, and the inferences reasonably and justifiably to be drawn therefrom, 
détermine whether or not, under the law, a verdict might be found for the 
party having the onus. If not, he should, upon the ground that the évidence 
is insufficient in law, direct a verdict against that party. That there is a 
mère scintilla of évidence is not enougb to prevent the withdrawal of the case 
from the jury. Sueh évidence is insufficient in law because so insufficient in 
fact." 

This has been many times reaffirmed and applied by this court. 
Travelers' Ins. Co. v. Randolph, 78 Fed. 754, 24 C. C. A. 305 ; Stand- 
ard Acci. Co. v. Sale. 121 Fed. 66G, 57 C. C. A. 418, 61 F. R. A. 337; 
Shugart v. Atlanta, etc., Ry. Co, 133 Fed. 505, 66 C. C. A. 379. 

If we look to the évidence tending to show that Schloss, Miller & 
Malone had authority from the défendant to sell and buy 25 shares 
of Northern Pacific stock on the Exchange in New York for and on 
account of the défendant, Chase, we find: (1) That either Hogan & 
Co., stockbrokers at Memphis, or Schloss, Miller & Malone, who suc- 
ceeded to their unfinished trades or deals with or in behalf of Chase, 
did sell on or about March 30, 1901, 25 shares of Northern Pacific 
stock at 94 and a fraction. (2) Whether the alleged sale of such 
shares were made by Hogan & Co. or by Schloss, Miller & Malone 
is not clear. So far as it is of importance, there was a question for 
the jury as to whether the sale was made by the one or the other. 
There was évidence that Chase sold to Hogan & Co. 25 shares of that 
stock at 94 and something. This Chase testified to. He also swore 
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that when he did he had no such shares, and h ad no intention to de- 
liver, and no expectation that he would be called upon to deliver. 
In short, he sold what he did not hâve with no purpose to obtain and 
deliver, and no agreement on his part that he would buy and deliver. 
According to his view of the matter, he merely intended to make a bet 
on the rise or fall of the stock, and receive or pay the différence as it 
might turn out. Now, if there was no évidence conflicting with tliis, 
the contract was a Tennessee contract, and governed by the law of 
Tennessee. For the purpose of breaking down ail gambling contracte, 
the Tennessee statute (section 3166, Shannoh's Code) provides that 
any contract for the sale of products or bonds or stocks shall be deemcd 
a gambling contract and null and void "when either of the contracting 
parties hâve had no intention or purpose of making actual delivery 
or receiving the property in specie." This statute seems to make a 
contract void regardless of the good faith of one of the parties, if 
the other had no purpose to receive or deliver. McGraw v. City Pro- 
duce Exchange, 85 Tenn. 572. 578, 4 S. W. 38, 4 Am. St. Rep. 773 ; 
Allen v. Denham, 92 Tenn. 257, 205, 266, 21 S. W. 898. Upon the 
question as to whether Chase sold to Hogan & Co., or authorized 
Hogan & Co. to sell 25 shares of Northern Pacific stock on his ac- 
count, there was conflicting évidence. Thus the witness A. E. Ma- 
lone, surviving member of the firm of Hogan & Co. and a member of 
the New York firm of Schloss, Miller & Malone, testified that before 
dissolution of that firm it had sold 25 shares of Northern Pacific 
stock on account of W. J. Chase to an unknown purchaser through a 
firm of New York brokers known as Parnell & Higman. There was 
also évidence tending to show that this sale is what is called in the 
parlance of such dealings a short sale, and that no delivery had been 
made when Hogan's death brought about a dissolution of Iiogan & 
Co. Thereupon Malone, the surviving member, gave notice that it 
was désirable that ail unclosed "trades" and ledger balances shonld 
be transferred to Schloss, Miller & Malone. There was évidence that 
Chase wrote under this written notice a request as f ollows : 

"A. W. Ilogan & Co. : Please transfer open trades and ledger balance to the 
firm of Schloss, Miller & Malone wlthout additional cost. 

"Yours truly, W. J. Chase." 

From this the jury might infer that whatever deals or trades were 
unclosed on books of Hogan & Co., and whatever ledger balance 
there was affecting him, should be transferred to and carried out by 
Schloss, Miller & Malone. That Hogan & Co. did sell 25 shares of 
Northern Pacific stock short on account of W. J. Chase is the positive 
testimony of the surviving member of that firm. Mr. Schloss, of the 
firm of Schloss, Miller & Malone, was asked: 
"At what priée originally did Mr. Chase through you sell this stock?' 1 - 

He answered: 

"Well, he did not sell It through us. He sold It through Hogan & Co., and 
we acquired the short si de of it by instruction and consent of Mr. Chase. 
It was in the neighborhood of 94 or 95. Whatever that amount was, was 
taken. over at the same figures by Schloss, Miller & Malone." 
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He and Malone both testified that in buying and selling they were 
to receive a commission of one-fourth of 1 per cent., and that this 
they divided with the plaintiffs. It is true that Malone did not testify 
whether the original order from Chase was given to Hogan or himself. 
Upon the subject of where the order to buy and sell was to be placed 
or filled, this occurred in the cross-examination of the witness by the 
counsel for Chase : 

"Q. In this transaction, did you hâve any understanding with bim, or 
any agreement as to where the orders would be placed or filled? A. Mr. 
Chase would hâve to state where he wauted the order filled, or we eould not 
fill it. That goes withont saying. We were following his instructions. Q. 
You had instructions to fill it in New York? A. We had oertainly had in- 
structions to fill in New York. That goes without saying. We were follow- 
ing his instructions." 

The same witness stated that on May 8th and 9th there was a great 
flurry in Northern Pacific stock, and that on the 8th, after close of New 
York market for the day, he called upon Chase to make some seule- 
ment, and that he said he "would arrange it the next morning, and 
would either make delivery or put up sufficient money to guaranty us 
against loss." This he says he did not do, and that he could not be 
found the next day, on which day the stock went up as liigh as 1,000, 
and whereupon plaintiffs called upon them to put up $20,000 immedi- 
ately. They being unable to find Chase, they wired plaintiffs to pay 
as high as $350 for 25 shares, and that plaintiffs obtained the neces- 
sary shares at $325. That it is not made clear whether Malone was 
speaking from his own knowledge of Chase's original order to sell 
given to Hogan & Co., or from entries on the books of that concern, 
or from his knowledge of the usual course of their business, may be 
conceded. His examination, and above ail his cross-examination, 
does not seem to hâve been so shaped as to clear this up. 

It may therefore be conceded that the case for the plaintiffs as to 
Chase's original direction to Hogan & Co., was weak. The matter was 
somewhat strengthened by the évidence as to what occurred on May 
8th, when he was called upon to make a settlement. Then he promised 
to either deliver the stock, or make a deposit to guaranty Schloss, Mil- 
ler & Malone against loss. From this, in the absence of other or more 
crédible évidence, it might be inferred by the jury that the sale there- 
tofore made on the New York market had been originally authorized 
by him. If the jury should infer from ail of the évidence that he had 
directed a sale of 25 shares of Northern Pacific stock to be made on 
his account in New York, they might also infer that such sale was to be 
made under the rules and régulations of the stock market of that city, 
in which case the contract would be a New York contract, and not a 
Tennessee contract. If the sale was to be made in New York, and the 
contract was valid under the law of New York, plaintiffs' action would 
be governed by the law of that state, and not the law of Tennessee 
where the original order was given. So, too, if the transaction was of 
a character usually and customarily executed through New York stock- 
brokers and this was understood by Chase, Schloss, Miller & Malone 
would impliedly be authorized to make the trade through stockbrokers 
selected by them in New York. 
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Under the well-settled law governing such transactions when in- 
tended for exécution in New York, a contract for future delivery of 
an article which the seller lias not at the time is perfectly valid unless 
nothing but the différence between the contract and market price was 
intended to be paid by the parties. To niake it a mère wagering con- 
tract it is not enough that one of the parties intended instead of deliv- 
ery to pay the différence between the selling price and the market price 
when delivery was demandable. Both parties must join in. the intention 
that there shall be no delivery of the spécifie thing. Clews v. Tamieson, 
182 U. S. 462, 21 Sup. Ct. 845, 45 L. Ed. 1183 ; Irwin v. Williar, 110 
U. S. 499, 508, 4 Sup. Ct. 160, 28 L. Ed. 225; Pearce v. Rice, 142 U. 
S. 28, 12 Sup. Ct. 130, 35 L. Ed. 925; Bibb v. Allen, 149 U. S. 481, 
489, 13 Sup. Ct. 950, 37 L. Ed. 819. 

The question as to whether the assignée, Darwent, is a real or fic- 
titious person, and whether if he be a real person he is not acting in 
behalf of Schloss, Miller & Malone as the real plaintiff, is not so clear 
as to justify at this stage of the case a dismissal of the suit as one not 
really between citizens of différent states. Upon another hearing the 
matter may be looked deeper into, and if it appear then that Schloss, 
Miller & Malone are the real plaintiffs, and the assignment a mère de- 
vice to give the fédéral courts jurisdiction, the court should then dismiss 
the suit as one not within its jurisdiction. 

Judgment reversed, and new trial awarded. 



LINDEKE et al. v. ASSOCIATES REALTY CO. 

(Circuit Court of Appeals, Eighth Circuit. July 30, 190G.) 

No. 2,419. 

1. Lakdlord and Tenant— Construction of Lease— Forfeiture for Breach 

of covenant. 

A lease for the term of 50 years of real estate in the business district 
of a rapidly growing city, af'ter stipulating for the payment of rent, taxes, 
etc., by the lessee, provided that in case of default for 60 days "in the 
payment of any of said rent, taxes, or assessments * * * or in the 
performance of any of the covenants or agreenients on the part of the said 
second party to be perfortned," the lessor should hâve the right on notice 
to forf eit and terminate the lease and re-enter. Following were covenants 
to keep the sidewalks and alleys in repair, to insure, to observe a party- 
wall agreement, and to remove the old buildings and build and complète 
within 5 years a 5-story business building covering the entire lot, from 
plans to be approved by the lessor. The lease was subject to a mortgage 
for $50,000, which the lessor agreed to pay, and time was niade of the 
essence of the contract. Hcld, that construing the lease in the light of the 
circum stances snrrounding the parties, the length of the terni, and the 
nature and condition of the property, the lessor's right of forfeiture was 
not limited to the case of default in the payment of rent or taxes, but 
exteuded to a default in the performance of any of the covenants and 
especially that to build, which was evidently one of the principal objects 
of the lease. 

[Ed. Note. — For cases In point, see vol. 32, Cent. Dig. Landlord and 
Tenant, § 331.] 

2. CONTRACTS— RULES OF CONSTRUCTION— RULE OF EjUSDEM GENERIS. 

Although a gênerai term follows spécifie words in a contract, it will not 
be restricted by them under the rule of ejusdem generis where it is ap- 
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parent from the entire contract that a larger objeet was in the minds of 
the parties, to which the gênerai phrase can distinctly apply when given 
its ordinary rneaning. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracta, § 737.] 

3. Landlord axd Tenant — Waiver of Right to Déclare Fobfeitdre or 

LEASE— ACCEPTANCE OF RENT. 

A lessor having a right to déclare a forfeiture of the lease, and who lias 
served notice of such forfeiture, does not waive bis right by the subsé- 
quent acceptance of rent from the lessee covering a period which will ex- 
pire before lie is entitled to re-enter under the tenus of the lease. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Landlord and 
Tenant, § 345.] 

4. Same— Notice to Quit— Service on Corporation. 

Where a corporation is tenant under a lease, service of notice to quit 
upon its treasurer is a good service upon the corporation, both at common 
law and under Gen. St. Minn. 1894, § 5190, which provides that in an 
action against a corporation, service of summons may be made on its prési- 
dent, secretary, cashier, treasurer, a director or managing agent. 

5. Bankruptcy-- Effect of Adjudication— Landlord and Tenant— Notice to 

Quit. 

Where notice to quit was served on a corporation tenant, its subséquent 
adjudication as a bankrupt did not aff ect the efficacy of the notice ner néces- 
sita te a reservice upon the trustées in bankruptcy who took only the rights 
of the bankrupt at the time of the adjudication. 

6. Equity— Enfokcement of Forfeiture. 

The rule that courts of equity will not enforce a forfeiture is not abso- 
lute or inflexible, and does not extend beyond the reasons which underlie 
it, and where its enforcement is more consonant with the principles of 
equity than the déniai of such enforcement equity will enforce it in a case 
within its cognizance. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ G9-7C] 

'7. Bankruptcy— Landlord and Tenant— Enforcement of Forfeiture of 
Lease. 

A corporation tenant for a long term failed to perforni a covenant of 
the lease which required it to build an expensive building on the leased 
premises, and after notice of a forfeiture of the lease in aceorrtance with 
the ternis tliereof had been served upon it, was adjudged a bankrupt, and 
its assets passed into the hands of its trustées. Hcld, that on pétition of 
the lessor, the court of bankruptcy properly deereed the enforcement of the 
forfeiture, and directed the trustée to surrender possession of the property 
as the only effective remedy for the protection of the rights of the lessor. 

Appeal from the District Court of the United States for the District 
•of Minnesota. 

The appellee, the Associates Realty Company, a corporation of Minneapolis, 
Minn., being the owner of 44 feet of lots 1 and 2, in block 221, in the city of 
Minneapolis, with the store building thereon, leased the same, on the 20th day 
of March, 1900, to J. F. Evans, R. W. Munaer, Adam Pickering, A. V. Ham- 
burg, W. A. Alden and J. F. Elwell, partners under the firni naine of Evans, 
Munzer, Pickering & Co., to run 50 year.s from the Ist day of April, 19-00, at 
an annual rental of $5,000, to be paid in quarterly installments In advance, 
upon the lst days of April, July, October and January of each year during 
said term ; and further, and in lieu of additional rent, ta pay ail taxes and 
assessments of every kind and nature which may be assessed against any part 
■of said leased premises, or against any buildings, structures, or iniprovements 
thereon or which might thereafter be placed thereon during said term. "And 
In considération of the premises, the said parties of the second part (Evans, 
Munzer, Pickering & Co.), for themselves, their heirs, executors, adminis- 
tra tors and assigns, do hereby covenant and agrée to and with the said party 
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of the flrst part, its successors and assigns, that the said parties of the second 
part will, and their heirs, executors, administrators, and assigns shall, at ail 
times during the continuance of this lease, pay tlio rents winch may become 
payable under this lease, and ail taxes and assessments which may be levied 
upon or assessed against the said leased land, and against any buildings, 
structures, or improvements now on said land, or that shull hereafter be placed 
thereon during said tenu, or against any part of the saine, promptly, and as 
above provided. 

"It is further agreed between the parties hereto as one of tbe conditions upon 
which this lense is made, that 'if said parties of the second part, their hoirs, 
executors, administrators or assigns, shall make del'ault for tbe space of sixty 
(60) days in the pay ment of any of said rcnt, taxes or assessments, when any 
of the saine shall become payable, or in the performance of any of the cove- 
nants or agreements on the part of the said parties of the second part to be 
perf'ormed, the snid party of the flrst part, its successors or assigns, may give 
said parties of the second part, their heirs, executors, administrators, and as- 
signs, notice in writing of its or their intention to terminate this lease, and ail 
the rights thereby reserved or granted unto the said parties of the second part, 
which notice shall be subscribed by the said party of the flrst part, its 
successors or assigns, or its agent or attorney, and shall specify the sums 
of money, or tbe covenant or agreemeut on account of the nonpayment, or 
nonperformance of which such déclaration of forfaiture shall be made; and 
if the said parties of the second part, their heirs, executors, administrators, 
or assigns, shall not within four (4) montlis after the time of service of said 
notice, pay the rents, taxes, or assessments for the nonpayment of which said 
forfeiture shall hâve bcen declared, together with interest on said rent from 
the time the saine shall hâve been due and payable, and any and ail ox- 
penses that said flrst party shall hâve incurred in and about tbe prépara- 
tion and service of said notice, or shall not perform the covenants or agree- 
ments for the nonperformance of which said forfeiture shall hâve been de- 
clared, then and in that evcnt this lease shall, from and after the termination 
of said four (4) months, become ended and dcterinincd, and ail rights of said 
parties of the second part, their heirs, executors, administrators and assigns 
hereunder, shall be forfeited and lapse as fully as if this lease had expired 
by lapse of time, and ail buildings and improvemeuto thereon shall remain as 
attached to the freeliold and become and be the property of tbe party of 
tbe flrst part, its successors and assigns. And tbe said party of the flrst 
part, its successors and assigns, shall at once hâve ail the rights of re-entry 
upon said premises, and to repossess and hâve and enjoy the same, which it, 
or they, would hâve upon the expiration of this lease by lapse of time." 

It is further covenanted and agreed that upon the termination of tbe lease, 
whether by lapse of time or under any of the conditions or provisions contained 
therein, the lessees or tbeir assigns would peaceably surrender the possession 
of the property and the buildings and improvements thereon unto the lessor, 
its successors or assigns ; except that such buildings that might hâve been pre- 
viously removed from said premises are freed from the provisions of tbe con- 
tract ; and that no waste or injury to said premises, or to any building thereon, 
should be permitted or committed by the lessees or any persons holding under 
them during the continuance of the lease. 

The lessees further covenanted and agreed to keep the sidewalks, alleys 
and passageways contiguous or appertaining to the leased premises in good ' 
repair and free from obstructions as might be prescribcd by the eity of Minne- 
apolis ; and to indemnify and hold harmless the lessor against claims or 
demands that might be made by reason of any defect, imperfection, or ob- 
struction in said sidewalks, alleys or passageways. 

The lessees covenanted and agreed to keep the buildings insured in some re- 
liable lire insurance compauy or companies, selected by the lessor, in an amount 
equal to the insurance value of said buildings, and cause the insurance policies 
to be made payable, in case of loss, to the lessor or its niortgagees, as collatéral 
seeurity for the payment of the rents due or to become due, and for the pay- 
ment of taxes, assessments, and charges against said real estate; and that 
so soon as the new buildings hereinafter providedi for should be erected, tha 
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lessees would cause the same to be insured in at least the amount of $12.500 
and keep the same insurecl for not less than said amount, in some reliable 
Insurance company selected as aforesaid, with a like provision respectiug tho 
payment of loss to the lessor, as collatéral security, whether said policies are 
held and made payable in that way or not. 

It was furtlier covenanted and agreed tbat in case of any default by said 
lessees as aforesaid in the payaient of any rents, taxes, or assessments due 
under the ternis of the lease, the lessor, at its élection, instead of déclarais 
the lease forfeited might pay the taxes or assessments in default, and that ail 
rents in arrears, and such taxes and assessments and Insurance premiums 
paid by said lessor should become a spécifie lien and paramount to ail other 
liens, drawing interest at the rate of G per cent, per annuin ; with power to 
foreclose said lien and sel! the said leaseliold estate, buildings, etc., at auction, 
as in case of the statute relating to the foreclosure of mortgages, and crut of 
the purchase money to retain the amount of rent in arrears, taxes, assessments, 
and interest as aforesaid. Said lease was made subject to the ternis and 
conditions of a certain party-wall contract made between certain parties and 
entered upon the records of the county, the conditions of which the lessees 
assumed and agreed to perfonn, and to indemnify the lessor barmless there- 
from. It was also made sub.iect to a mortgage thereon. which the lessor 
agreed to pay off, which mortgage was in the sum of $50,000. The said les- 
sees for themselves, their heirs. executors. etc., further covennnted and agreed 
with the lessor that they would within five years from the Ist day of April, 
1900. erect and complète upon said leased premises a substantial business 
building, to cover the entire property leased. at least live stories in height, and 
as substantial in character and attractive in appearance, and equal in manner 
and cost of construction to the building now occupied by said lessees adjoining 
said described premises. and would complète the same in ail respects free and 
clear of any liens within the time aforesaid, and that they would cause the 
same at once to be insured as before stated. 

It was further covenanted and agreed that before the old buildings situated 
on the premises were torn down and removed. the lessees should flrst enter into 
a valid contract with a responsihle contractor providing fully for the érection 
and completion of said new building, according to plans and spécifications 
providing for a building of the kind, etc., aforesaid, which said contract 
should specifically provide that said building should be so erected and 
completed within a reasonable time therein specified, free from any lien or 
claim on the part of the contractors, and should be submitted to and ap- 
proved by the lessor before the building standing upon the premises should be 
demolished as aforesaid. It was covenanted that the lessees or their assigns 
on paying the rents, taxes, assessments and insurance charges, and performing 
the covenants and agreements provided for in the lease, could peaceably hold 
and enjoy the premises during the continuance of the lease. The further cove- 
nant and agreement was that at ail tini.es during the last year of the said term 
of the lease and after the end of said flrst terni, the lessor sliould hâve the 
option either to buy the improvements on said Innd or to sell said land to 
the lessees at a valuation in either case to be arrived at by arbitration, or to 
release said premises to the lessees for a further term of 20 years, at an an- 
nual rental of 5 per cent, on the l'air market value of the land exclusive of the 
improvements, to be fixed by arbitration. Said valuation, however, not to 
be less than the initial valuation thereof of §100,000, agreed to be the présent 
value of the land exclusive of the improvements ; and to relet the same for 
a further successive term of 20 years ut the' expiration of said term, and there- 
after to relet the saine for a further term of 10 years, unless the lessor shall 
hâve either purchased said improvements on said land or shall sell said lands 
to the lessees, at a valuation in either case to be arrived at by arbitration ; the 
lessees covenanting that they would either buy said leased lands or sell the 
improvements thereon or release said lands on the basis as fixed by such ar- 
bitration (in case of reletting, however, such valuation in no case'to be less 
than $100,000), at the élection of the lessor. The manner of selecting the 
arbitrators under the provisions of Ibe lease was then set ont. 

And finally it was mutually covenanted and agreed "That ail covenunts, 
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promises, undertakings, agreements, obligations, liabilities, grants, or powers 
entered into, made, assumed or undertaken by either party thereto in and by 
this lease, shall bind as well as inure to the benefit of the successors and as- 
signs of said party of the flrst part, and the heirs, executors, administrators 
and assigns of said parties of the second part bereto respectively, whether so 
partieularly provided lierein, or otherwise, and that time is of the essence of 
this contract." 

The said lessees immediately entered into possession of said leased premises, 
and conducted a mecantile business therein, and continued such possession un- 
til the month of April, 1902, when they became incorpora ted under the laws of 
the state of Minnesota under the corporate name of Evans, Munzer, Pickering 
& Co., which corporation took over the business and obligations of said co- 
partnership rirm, and held possession of the premises until April 23, 1904, when 
it changed its corporate name to that of Evans, Johnson, Sloane Company, 
which latter corporation continued to occupy and hold tlie premises under the 
lease until the 13th day of Oetober, 1905, at which date it was duly adjudged a 
bankrupt by the United States District Court for the District of Minnesota. 
On the 13th day of November, 1905, the appelants lierein were duly appointed 
trustées in bankruptcy of the esta te, and took possession of the business and 
assets of the estate and entered into possession and occupancy of said leased 
premises, which they hâve ever since held. The said corporation, Evans, 
Johnson, Sloane Company, paid to the lessor the rent for the premises which 
fell due on the lst day of April, 1905, for the three months of April, May, and 
June, 1905; and on the Sth day of August, 1905, it paid to the lessor the rent 
which fell due on the lst day of July, 1905, for the three months of July, August, 
and September, 1905. No rent has since been paid or demanded since the 
lst day of Oetober, 1905. Neither of said lessees, Evans, Munzer, Pickering 
& Co. or either of said corporations, their successors, complied with the cove- 
nants contained in said lease respecting the érection of said new building, or 
took any steps looking to its performance at any time f rom the lst day of 
April, 1900, to the lst day of April, 1905, or at any time thereafter ; but re- 
fused and neglected to perform said eovenants, and wholly defaulted therein. 
The said default having continued for more than 00 days after the time when 
said covenant to build should hâve been performed, as iu the lease provided, 
the lessor on August 1, 1905, elected to déclare, and did déclare, its intention 
to terminate said lease, and ail the rights therein reserved or granted unto the 
lessees, their successors, and assigns ; and delivered a notice in writing thereof 
which was served on the lst day of August, 1905, on said lessees, Evans, 
Munzer, Pickering & Co. and the corporation, Evans, Johnson, Sloane Com- 
pany. 

On the 2d day of December, 1905, the lessor made demand upon the trustées 
In bankruptcy to surrender and deliver to its possession said premises, which 
they refused to eomply with, and hâve ever since held and retained posses- 
sion and occupancy of the premises. On December 21, 1905, the lessor, the 
Associates Kealty Company filed its pétition in the United States District 
Court for the District of Minnesota, setting out the facts aforesaid, praying 
judgment for the rental value of the property during the détention by the trus- 
tées in bankruptcy, and for the enforcement of their right to forfeit, and for 
possession of the premises. Decree accordingly ; to reverse which the said 
trustées in bankruptcy hâve brought the case hère on appeal. 

E. H. Morphy (P. H. Ewing and John M. Bradford, on the brief), 
for appellants. 

Ralph Whelan (M. B. Koon and William H. Bennett, on the brief), 
for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the facts as above, delivered 
the opinion of the Court. There are a large number of assignments 
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of error — 21 spécifications — but as is not infrequently the case, only a 
few questions are involved determinative of the controversy. A dozen 
and one are to findings of fact by the trial court, and the other 8 
présent the reverse side, that the court erred in not finding the is- 
sues for the appellants. 

The essential question for décision is whether or not the right to 
déclare a forfeiture of said lease and leasehold estate, with the consé- 
quent right of re-entry by the lessor, arose by reason of the failure 
of the lessees to erect and complète the new building on the leased 
ground within the rive years as prescribed by the démise. The con- 
tention of appellants is that the forfeiture clauses of the lease hâve 
exclusive référence to the matter of the failure to pay the reserved 
rentals as they became due, to pay the taxes, assessments, and the 
like. The contention of appellee is that the right of forfeiture ex- 
tends as well to the failure by the lessees to erect the new building 
within the prescribed period of rive years. In a contract like tins, of 
many spécifications and covenants, in ascertaining the application of 
the forfeiture provisions it is a sensible thing to do to place ourselves 
as near as may be in the attitude and relation of the parties respect- 
ing the subject-matter of the contract at the time of its exécution, 
and then taking the instrument by its four corners, read it, and so 
construe it as to harmonize and give effect to ail its material parts, 
so as to give it a reasonable and praticable application. 

As appears from the record, the property in question is located near 
the center of the mercantile district of Minneapolis, a city of rapid 
development, and steady growth. The buildings on the leased prem- 
ises were old, worn, and illy constructed, not in rapport with surround- 
ing business houses, nor were they adéquate by comparison to the 
accommodation of a growing mercantile establishment. It was, there- 
fore, apparently to be desired and expected by the lessees that a more 
attractive and commodious building should supplant the old one in 
view of their long tenure, with the option to buy at the end of the 
nve years or to continue the term for successive periods. The lot 
itself was estimated to be of the value of $100,000, and at the time 
was subject to a mortgage of $50,000. It was, therefore, of import- 
ance to the lessor to hâve the new building contemplated constructed, 
as it would not only enhance the security for the rental money and 
the other acts to be performed by the lessees, but would greatly aug- 
ment the value of the property in case of the purchase by either un- 
der the option. In view of this situation, let us examine the covenants 
and forfeiture provisions. The opening considération of the contract 
is the payment of the rentals and taxes as well as the performance of 
the covenants and agreements to be paid and performed by the 
lessees. It was expressly covenanted and agreed that the lessees with- 
in nve years from the lst day of April, 1900, would erect and com- 
plète upon said premises a substantial business building to cover the 
entire property leased, nve stories in height, attractive in appearance, 
etc., and that as soon as the new building should be completed they 
would insure it in a sum not less than $12,500 for the better se- 
curity of the lessor. It was further agreed, as one of the conditions 
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upon which the lease was made, that if the lessees shonld make default 
for the space of 60 days in the payaient of any of the rents, taxes, 
or assessments, "or in the performance of any of the covenants or 
agreements on the part of the said parties of the second part to be 
performed," the lessor, after giving the specified notice to quit, could 
end the lease. This is followed by the covenant that upon the termi- 
nation of the lease, "whether by lapse of time, or under any of the 
conditions or provisions contained herein," the lessees would peace- 
ably surrender the premises. From ail of which it appears that the 
respective covenants alike pertained to the acts, the things to be done 
by the covenantors — to the obligation to build as well as pay rentals, 
taxes, etc. The mère séparation of the provisions into distinct para- 
graphe was merely the mode adopted by the draughtsman for con- 
venience or method of construction. So while the argument of the 
learned counsel for appellants is ingenious in the attempt to limit the 
forfeiture clauses to the paragraph respecting the failure to pay rent- 
als, taxes, etc., it is more specious than reasonable. 

It hardly admits of controversy that immediately, coupled with 
the covenant and agreement to pay rentals, taxes, etc., is the cove- 
nant or agreement to build, and that failure to perform both or 
either is expressly made the basis of the déclaration and en forcement 
of the forfeiture. This uniting of the right of forfeiture is exempli- 
fied in the succeeding covenant that "upon the termination of this 
lease, whether by lapse of time, or under any of the conditions or 
provisions contained herein" the lessees would peaceably surrender 
the possession, etc. And should the lessees pay the rentals, assess- 
ments, taxes, insurance, and charges and perform the covenants and 
agreements provided for in the lease, they should hold and enjoy the 
premises. So it is made clear that the right of the lessees to hold and 
enjoy was made to dépend not alone upon the payment of the rents, 
taxes, insurance, etc., but as well upon their performance of the 
other covenants and agreements, which indisputably would cover the 
building clause. And it is significant in this connection that in the 
closing paragraph of the lease it is declared that time is of the es- 
sence of this contract. There is nothing strained or unreasonable in 
this view of the contract. It necessarily devolved upon the lessees 
to remove the old structure to make place for the new, to get out 
the plans and spécifications therefor, and during the change to sub- 
mit to the interruption of business conséquent thereon. The usual 
bond given by lessees for the construction of new buildings within 
the prescribed time was not exacted in this case. In lieu thereof it 
was deemed a sufficient guaranty to the lessor and incentive to the 
lessees that the building would be constructed as agreed upon, that 
the forfeiture provision hung suspended over the heads of the les- 
sees. 

Some stress in argument is laid upon the phrase found in the provi- 
sion respecting the letting of the lessees of the contract for the érec- 
tion of the new building, which requires "that said building shall be 
so erected and completed within a reasonable time therein specified." 
By giving to this the insulated office of an independent stipulation, 
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read in connection with the plans and spécifications to be submitted 
to and approved by the lessor, counsel for appellants builds the hy- 
pothesis that is was not in the contemplation of the parties that a for- 
feiture might be predicated of the building covenant. The argu- 
ment is that the lessees had the full five years in which to begin the 
work of building; that as the plans and spécifications had to be pre- 
pared and submitted to the lessor, subject to its approval, which might 
detain at will and finally reject them, necessitating the getting up and 
submitting new ones — a process that might go on during the entire 
five years of the term — and hence the provision was inserted that af- 
ter concurrence in the plans and spécifications, a reasonable time 
should be allowed the lessees for completing the building, which might 
extend beyond the five years' period. There are several satisfactory 
answers to this contention. The language "said building shall be so 
erected and completed within a reasonable time therein specified," 
lias exclusive référence to the prescription as to the contract the les- 
sees were to enter into with their contractor for the work. To prevent 
dallying and unnecessary delay as between the lessees and the con- 
tractor it was provided that the érection and completion should be 
within a reasonable time, having regard to the delays and interrup- 
tions ordinarily incident to the exécution of such contracts. In no 
deg/ee, however, did it contradict or mitigate the primary covenant 
and agreement between the lessor and the lessees that the building 
was to be completed within the five years. In respect of the suggest- 
*-d possible delay the lessor might occasion by the détention and final 
rejection of any plans and spécifications submitted to it, it is suf- 
ficient to say (1) that the business désire of the lessor to hâve a new 
building upon the lots would presumptively make it to its interest to 
avoid any captious delay or objection ; and (2) if it should act ar- 
bitrarily in the matter, the law would afïord ample protection to the 
lessees in preventing a forfeiture declared by the derelict lessor. 

In further support of the contention that the forfeiture clause was 
not intended to attach to the covenant to build, référence is made to 
that provision of the lease which gives the lessor, in lieu of the right 
to déclare a forfeiture, a spécifie lien for rents, taxes, etc., paid by 
the lessor. The argument being, if we comprehend it, that this pro- 
vision indicates that the paramount thought in the mind of the lessor 
was to secure the payment of the rents, taxes, etc., and, therefore, 
the provision for the summary remedy by déclaration of forfeiture 
and re-entry should be Hmited to that object. Such alternative pro- 
vision is usual in contracts of lease, giving the lessor the right of élec- 
tion, to rely upon the lien and continue the lease if he deem it more 
advantageous than to put an end to the tenancy. How from such al- 
ternative provision a reasonable inference can be drawn that it does 
not consist with the right of forfeiture for default in keeping any 
other important covenant in the lease is not manifest. As already 
attempted to be shown, by an analysis of the various paragraphs of 
the contract, construed in the light of the attendant circumstances, 
the obtaining of the rentals and the construction of the new build- 
ing were the paramount objects of the scheme, and are in such co- 
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relation as to clearly indicate that the forfeitttre clause applies in- 
differently to the allied covenants. Unless the expression in the con- 
tract fairly excludes this intendment it should prevail. Recognizing 
the embarrassment of the fact that the forfeiture clause follows the 
failure to make "payment of any of said rents, taxes, or assessments, 
or in the performance of any of the covenants or agreements on the 
part of the said (lessees) to be performed," resort is had by appel- 
lants' counsel to the rule of ejusdem generis, that the later gênerai 
phrase should be limited to the like matters of rent, taxes, and as- 
sessments particularized as the antécédent. This rule has no controll- 
ing force in construing a contract where it is plain that a larger ob- 
ject was in fact in the minds of the parties to which the more gên- 
erai phrase can distinctly apply. Given v. Hilton, 95 U. S. 591-598, 
24 L. Ed. 458, where it is said that "this rule of construction rests on 
a mère presumption, easily rebutted by anything that shows the larger 
subject was in fact in view." Sutherland on Statutory Construction, 
§ 279, says: 

"The sensé in which gênerai words, or any words, are intended to be used 
furnishes the rule of interprétation, and this is to be collected from the con- 
text ; and a narrower or more extended ineaning will be given, according as 
the intention is thus indicated. To deny any word or phrase its known or 
natural meaning in any instance the court ought to be quite sure that they are 
following the législative intention. Hence, though a gênerai term follows 
spécifie words. it will not be restricted by them when the object of the act 
and the intention is that the gênerai word shall be miderstood in its ordinary 
sensé." 

No one particular class or thing is enumerated in the lease contract 
upon which the rule of ejusdem generis invoked can rest. The référ- 
ence in the forfeiture clause is to things enumerated — the payment of 
rent, taxes, assessments, etc., and other covenants and agreements 
in the lease, among which is the covenant to build. 

Reduced to its ultimate effect, the contention of appellants would 
allow the tenants to break every covenant in this lease except the mère 
obligation to pay. rents, etc. They could commit waste, to the great 
injury of the premises; sufïer the sidewalks, alleys and passageways 
to get so out of repair as to make the place inaccessible or uninhabit- 
able; they could violate the party-wall contract, and fail to erect any 
new building; yet, so long as they complied with the single covenant 
in paying rents, taxes, etc., they could escape the entire forfeiture 
clause, notwithstanding the failure to perform the other covenants to 
be performed is expressly declared to be a ground of forfeiture. 
This is so obviously opposed to the whole scheme of the lease and the 
efficient means for enforcing observance of the material covenants 
as not to appeal to our approval. 

Contention is made that the acceptance of the rent after the lst 
day of July for the quarter ending October 1, 1905, constituted a 
waiver of the right to déclare a forfeiture for the breach of the build- 
ing covenant. The Ave years within which the lessees were to erect 
and complète the new building expired April 1, 1905 ; on Aubust 1, 
1905, notice to quit and surrender was given. Under the require- 
ments of the four months' notice, the right to re-enter accrued De- 
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cember 1, 1905. No rent was paid beyond October 1, 1905. We 
understand the rule of law to be that a waiver in such instance ap- 
plies where the rent has accrued and been accepted after the right of 
re-entry has attached on account of forfeiture; and not where it is 
paid and accepted as due for a period prior thereto. Big Six Develop- 
ment Company v. Mitchell (C. C. A.) 138 Fed. 279, 1 L. R. A. (N. S.) 
332; Douglas v. Herms, 53 Minn. 204, 54 N. W. 1112; Gluck v. 
Elkan, 36 Minn, 80, 30 N. W. 446 ; Noms v. Morrill, 43 N. H. 213 ; 
Campbell v. McElevey, 2 Disney, 574; Jackson v. Allen, 3 Cow, 
(N. Y.) 220, 230 ; Blecker v. Smith, 13 Wend. (N. Y.) 531 ; Hun- 
ter v. Osterhoudt, 11 Barb. (N. Y.) 33; Price v. Norwood, 4 Hurl- 
stone & Norman, 511. 

Objection is ma de to the service of the notice to quit. Service 
was made August 1, 1905, upon the corporation, Evans, Johnson, 
Sloane Company, by delivering to and leaving a copy with Rudolph 
Altshul, he being the treasurer of the corporation. In Kansas City 
Railroad Company v. Daughtry, 138 U. S. 305, 11 Sup. Ct. 308, 34 L. 
Ed. 963, the court said : "At common law, service was made on such 
head officer of a corporation as secured knowledge of the process to 
the corporation." 2 Taylor on Landlord & Tenant, § 481, says : "No- 
tice to quit. When a corporation is tenant, the notice must be address- 
ed to the corporate name, and served upon one of its officers." Un- 
der the gênerai laws of Minnesota service of summons upon a corpo- 
ration défendant in the district court in a civil action is by delivering 
a copy thereof to the président or other head of the corporation — 
secretary, cashier, treasurer, a director, or managing agent. Section 
5199, Gen. St. Minn. 1894. As the lessees named in the lease contract 
were ndividuals it accounts for the absence of the usual prescription 
where the lessee is a corporation as to how the notice to quit should 
be served. The service of notice in this case we think was 
good under the local statute of the state, and was good at 
common law, made upon so important an officer as the treas- 
urer as a means of conveying notice to the corporation. The 
service being good at the time when made upon the corpo- 
ration, the subséquent adjudication of bankruptcy and the sélec- 
tion of trustées did not abrogate the service already made upon the 
corporation or necessitate reservice on the trustées in bankruptcy. In 
this respect the trustées succeeded only to the rights and stead of the 
bankrupt, and took the estate cum onere. Under such circumstances^ 
the trustées stand simply in the shoes of the bankrupt at the time 
they succeeded to the estate. See York Manufacturing Company v. 
Cassell et al, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; Thomp- 
son v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 49 L. Ed. 577; 
Yeatman v. Savings Institution, 95 U. S. 764, 24 L. Ed. 589 ; Hewit 
v. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 h. Ed. 
986. 

The final contention of appellants' counsel is that the courts are 
adverse to forfeitures and that they are the abhorrence of courts of 
equity. Equity, however, still more abhors a failure of justice, as 
nature does a vacuum. In Brewster v. Lanyon Zinc Company (C. 
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C. A.) 140 Fed. 801, 819, the conditions under which a court of 
equity will assist in the enforcement of a forfeiture under lease con- 
tracts, are extensively discussed by Judge Van Devanter. His con- 
clusion is aptly expressed in the f ollowing paragraph : 

"The better view is that the rule is not absolute or inflexible, any more than 
is every forfeiture harsh and oppressive ; that its influence and opération do 
not extend beyond the reasons which underlie it ; and that in cases, otherwise 
properly cognizable in equity, there is no insuperable objection to the enforce- 
ment of a forfeiture when that is more eonsonant with the principles of right, 
justice, and morality than to withhold équitable relief. As said by Story, 
Eq. Jur. par. 430: "The beautiful character and pervading excellence, if onê 
may so say, of equity jurisprudence, is that it varies its adjustments and 
proportions so as to meet the very form and pressure of each particular case 
in ail its complex habitudes.' " 

What would be the attitude of the lessor in this case if the court 
cannot déclare a forfeiture and restore the possession of the prem- 
ises to it so long as the trustées in bankruptcy may continue to pay 
the rentals and observe the other requirements of the lease, short of 
the érection of the new building? A suit for spécifie performance 
would hardly lie against the trustées in bankruptcy to erect the 
new building on the premises. Where would they get the funds 
applicable to such purpose? If they hâve other assets than the 
leasehold interest, the court of bankruptcy could not take that fund 
which it holds for the benefit of ail the creditors of the estate and 
invest it in a permanent building improvement to run with the lease. 
Neither would the court of bankruptcy hold up the closure of the ad- 
ministration of the estate through a long period of time for the con- 
struction of such improvement as the lease contemplâtes, and await 
the resuit of the income therefrom for distribution among the cred- 
itors. The bankrupt law does not contemplate such proceeding. The 
only remedy, therefore, according to appellants' suggestion, would be 
an action for damages on the broken covenant to build. The fact of 
the adjudication of the corporation as a bankrupt shows it is insolvent. 
Its entire property, including the leasehold interest, lias passed to the 
trustées in bankruptcy for administration among the creditors. Is the 
lessor to hâve its claim liquidated and then allowed against this estate, 
and then participate in a dividend that might not amount to 10 cents 
on the dollar of its claim? There is no provision of the lease contract 
which contemplâtes that such a judgment allowance would be a con- 
tinuing lien upon the leasehold estate. Under the bankrupt law the 
leasehold interest would be sold, and the proceeds distributed pro rata 
among ail the gênerai creditors of the estate. If the lessor should 
présent its claim for liquidation and allowance against the estate, the 
judgment therein would cover the entire présent and prospective loss 
conséquent upon the breach of the building covenant, as it is an in- 
divisible unit. The purchaser of the leasehold interest under the sale 
by the trustées in bankruptcy would not be liable for any antécédent 
breach of the covenant to build ; and if the claim for damages there- 
for were liquidated and allowed in the bankruptcy proceeding, in any 
view the purchaser would take the property unburdened of the building 
covenant. If the claim were not so liquidated, under appellants' the- 
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ory, evcn if the lessor should recognize the new tenant, there would 
be no de faul t on his part as to the building covenant until after the ex- 
piration of another five years, and the only remedy of the lessor would 
be an action for spécifie performance against, or damages for the 
breach committed by, the purchasing tenant. It would be difficult to 
conceive of a situation that appeals more strongiy to the equity juris- 
diction of the court for protection and relief. The remedy adopted 
by the lessor in this suit was proper, and the remedy afforded by the 
decree of the District Court was just. 

The findings and decree of the District Court are, therefore, af- 
firmed. 



NATTMBTJRG v. CITY OF JUWVAT'KKH. 

(Circuit Court of Appeals, Seventh Circuit. April 10, l'JOO. Eehearing Dé- 
niée! June 18, 1900.; 

No. 1,101. 

Municipal Corporations — Négligence of Servants— Injuries to Tiiird 

PeRSON — CORPORATE OR GOVERNMENTAL ACTS. 

MilwauUee City Charter, c. 9, § 0, provides for the maintenance of 
certain drawbridges at the expense of the city; and section 5 rapiires 
the board of public works to appoint, subject to the approval of the 
common council, ail bridge tenders, whose compensation shall be fixed 
by the common council, and who may be removed at the pleasure of the 
board of public works or the mayor. Chapter 2, § 1, déclares that the 
officers of the city shall be a mayor * * * and as many bridge 
tenders, firemen, policemen, etc., as may be provided by the act or the 
common council may from time to tirne direct; and chapter 15. § 4, 
provides that the mayor and aldermen and luirbor mnster and bridge 
tenders of the city shall severally exercise within the city ail the 
powers of policemen, etc. Held, that where tlie tender of a drawbridge 
maintained by the city was guilty of négligence in the opération of the 
bridge, causing injuries to plaintiff. his act was an act of the city in 
Its corporate, and not its governmental, capaeity, for wbich the city 
was therefore responsible. 

[Ed. Note. — For cases in point, see vol. 3G, Cent. Dig. Municipal 
Corporations, §§ 1569-1570. 

Liabilities of municipal corporations for torts of public oflicers, see 
note to Mayor, etc., of New York v. Workmau, 14 C. C. A. 534.] 
Baker, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The plaintiff in error filed his eomplnint in the Circuit Court of the 
United States for the Eastern District of Wisconsin. alleging in substance 
that he was a citizen of the state of New Jersey, aud that the défendant was 
a municipal corporation haviug applied for and rei-eived its charter iroai the 
Législature of Wisconsin; that within its liinits the municipality maintained 
a certain draw, jackknife, or bascule bridge known as the "Grand Avenue 
Bridge," over the Milwaukee river; that said bridge is and was built and 
operated so as to allow the passage of bouts and vessels along said river; 
that said bridge is and was divided in the center, so as to hâve two parts, 
each of winch parts was attached to the abutinents at either end of said 
bridge; that at the points where said parts were attached there were certain 
mechanical devices and arrangements for raising the parts of the bridai 
146 F.— 41 
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from the center; that said bridge was workeâ by electricity and was con- 
trolled and operated by men employed by and under the direction of the 
city, known as bridge tenders, ail in accordance with the city charter ; that 
défendant had not supplied any guards or warnings at said bridge, but left 
the approaches unguarded and unsafe ; that said bridge was used and pro- 
vided for the convenience of persons traveling the streets, and at the time 
of the acts complained of the said bridge and the streets leading thereto 
were crowded with people going to and from and upon said bridge and 
streets ; that plaintiff was a traveling salesman in the employ of a New York 
firrn, and about 7 o'clock p. ra. on September 1, 1903, was traveling along 
said Grand avenue and approached the bridge for the purpose of crossing 
over it ; that no warniug of danger was given to plaintiff by the bridge tender, 
and no guard or device was put up to warn or caution him of any danger 
in crossing the bridge ; that when lie approached the bridge the bridge 
tender said to plaintiff. "Corne on, you hâve plenty of time to cross," and 
wliile lie was attemptiug to cross, the bridge tender raised the bridge and 
threw plaintiff off, from winch he recoivcd the injuries complained of; that 
said injuries were caused by the négligence of the bridge tender, and without 
any fanJt on the part of plaintiff. To this complaint the city filed its de- 
murrer for the want of sufficient facts. The demurrer was ssustained, and 
judgment was rendered for the défendant. 

The provisions of the city charter which bear upon the question hère 
are as follows : Chapter 9, § G : "Draw or swing bridges, with openings 
sufficient for the passage of vessels, shall be maintained and supported at 
the expense of the city, at the following places in said city, to-wit [among 
other places] : From Wisconsin street, in the Third and Seventh Wards, to 
Grand avenue in the Fourth "Ward [the bridge in questionl." Chapter 9, 
§ 5 : "The board of public works shall appoint, subject to the approval of 
the common council, ail bridge tenders, whose number, duties and compensa- 
tion shall be fixed and determined by the common council. Any bridge ten- 
der may be removed at pleasure by the board of public works, or by the 
mayor." Chapter 2, § 1 : "The ofllcers of said city shall be a mayor * * * 
and as many bridge tenders, flremen, constables, policemen, and such other 
ofllcers and agents as may be provided by this act, or as the common council 
may from time to time direct." Chapter 15, § 4 : "The mayor and aldermen 
and the harbor master and bridge tenders of the city * * * shall sever- 
ally and respectively bave and exercise within said city, ail the powers of 
policemen of said city, without any compensation or claim to compensation 
therefor." 

Charles Friend and A. D. Friend, for plaintiff in error. 
Thomas H. Dorr, for défendant in error. 

Before GROSSCUP and BAKER, Circuit Judges, and ANDER- 
SON, District Judge. 

After stating the facts, as above, the opinion of the court was de- 
livered by ANDERSON, District Judge. 

The cause of action set forth in the complaint is based upon the 
négligence of the bridge tender in opening the draw or lift of the 
bridge, when plaintiff was crossing, whereby the plaintiff was in- 
jured, while exercising due care. The sufficiency of the complaint 
turns upon the question whether the bridge tender was such an agent 
or servant of the municipality as that the latter is liable for his négli- 
gence — whether the doctrine of respondeat superior applies. The 
Circuit Court held that the question was one of local law, that under 
the décisions of the Suprême Court of Wisconsin the opening of 
the draw was a public or governmetal service, and that the doctrine 
of respondeat superior did not apply. 
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It is well settled that municipal corporations hâve a dual character. 
They are governmental instrumentalities, endowed with powers and 
duties necessary for the establishment and maintenance of good gov- 
ernment within their territory. In the exercise of thèse powers and 
discharge of thèse duties they are political divisions of the state, 
employed by it as a means through which it may perform the duties 
that it owes to ail citizens alike. But they are more than mère govern- 
mental instrumentalities. "They are incorporated at the wish and 
spécial instance of the inhabitants for the advancement of their own 
private interests," and "extensive powers and privilèges, which are 
to be exercised for the improvement of the territory within their 
limits and for its adaptation to the purposes of business and rési- 
dence, are conferred upon them." While acting in their capacity as 
governmental instrumentalities they are, like the sovereign power it- 
self, exempt from liability for acts done or omitted, unless such lia- 
bility is expressly created by statute. On the other hand, when they 
are acting, not in their public or governmental capacity, but in 
their municipal or corporate capacity, exercising powers and privi- 
lèges given them for their own corporate benefit, they are held liable 
for their acts and omissions in exercising thèse powers. Williams, 
Municipal Liability for Tort, §§ 4, 5, et seq., and authorities cited. 

The Suprême Court of Wisconsin h as repeatedly recognized and 
declared this doctrine, with its distinctions. In Hayes v. Oshkosh, 
33 Wis. 314, 14 Am. Rep. 760, it was held that a municipality is not 
liable for the misconduct of its officers or employés when "the cor- 
poration is engaged in the performance of a public service, in which 
it has no particular interest, and from which it dérives no spécial 
benefit or advantage in its corporate capacity, but which it is bound 
to see performed in pursuance of a duty imposed by law for the gên- 
erai welfare of the inhabitants or of the community." The défend- 
ant city was accordingly held not liable for the négligence of the 
fire départaient. In Folk v. Milwaukee, 108 Wis. 359, 84 N. W. 
420, it was held that the city was not liable for the death of a child 
lawfully attending one of its public schools, when such death was 
caused by negligently allowing the sewer of the school building 
to become clogged up ; and the court there said : 

"This court early adopted and has consistently maintained the rule that 
a municipal corporation is not liable for injuries resulting from the acts or 
defaults of its officers when it is engaged in the performance of a merely 
public service, from which it dérives no benefit in its corporate capacity, 
but which it is bound to see performed in pursuance of a duty imposed by 
law for the gênerai welfare of the inhabitants, or the community" — citing 
Hayes v. Oshkosh, supra. 

This phase of the rule is illustrated in many other Wisconsin 
cases. Schultz v. Milwaukee, 49 Wis. 254, 5 N. W. 342, 35 Am. Rep. 
779, and Little v. Madison, 49 Wis. 605, 6 N. W. 249, 35 Am. Rep. 
793, are illustrations of the doctrine of nonliability in respect to the 
acts or omissions of police officers. In Kuehn v. Milwaukee, 92 Wis. 
263, 65 N. W. 1030, the doctrine was applied to the acts of the 
board of public works in disposing of the citv's garbage; and in 
Manske v. Milwaukee (Wis.) 101 N. W. 377,' it was applied to a 
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case where a person was injured by the négligence of a fireman in 
loading coal for the fire department. In each of thèse cases it was 
held that the municipality was not liable because it was engaged in 
a public service — was acting in its governmental, and not in its cor- 
porate, capacity. 

On the other hand, the Suprême Court of that state has held that 
a municipal corporation is liable for the acts and omissions of its 
officers and employés engaged in the performance of duties that per- 
tain to the corporate rights and powers of the municipalitv. In 
Wallace v. Menasha, 48 Wis. 79, 4 N. W. 101, 33 Am. Rep. 804, 
it was ruled that the city was not liable for the acts of its treasurer 
in seizing and selling the property of one person for the taxes 
of another, and in the course of its opinion the court said : 

"We hâve tiras far considered the case upon the hypothesis that the 
treasurer is the agent or servant of the city, for whose torts the city may, 
in a proper case, be held liable. But, under the authorities, it may well be 
doubted whether the rule respondcat superior has any application to acts 
performed or torts committed by him in the collection of taxes. The levy 
and collection of taxes are governmental rather than municipal functions, 
delegated, it is true, to municipal officers for convenience, but still govern- 
mental. It may well be claimed that, in the exercise of those functions, 
such officers are public officers, discharging public and not municipal or cor- 
porate duties. If so, there seems to be no ground for holding the munic- 
ipality liable for their torts committed in the exercise of those functions— 
no room for the application of the rule respondeat superior in such cases. 
A distinction is made in many well-eonsidered cases betwcen torts committed 
by municipal officers or agents in the discharge of such public duties, and 
those committed in the discharge of purely municipal or corporate duties by 
the officers or agents of the city or village ; the municipality being held 
liable for the latter, but not liable for the former class of torts. In addi- 
tion to the cases and authorities cited in the brief of counsel for the city, 
see 2 Dillon on Munie. Corp. §§ 464-470, inclusive, and cases cited ; Bailey 
v. JUayor, etc., of N. Y., 3 Hill (N. Y.) 531, 38 Am. Dec. 009; Oliver v. 
Worcester, 102 Mass. 489, 3 Am. Rep. 485. This distinction was recognized 
in Hayes v. Oshkosh, 33 Wis. 318, 14 Am. Rep. 760, and controlled the 
judgment of the court." 

In Durkee v. Kenosha, 59 Wis. 123, 17 N. W. 677, 48 Am. Rep. 
480, the city was held liable for the acts of its officers in seizing and 
selling property to pay a void spécial assessment for benefits from 
the opening of a street ; and the court said : 

"The laying out and opening of streets in a city, the assessment of damages 
and benefits resulting therefrom, and the collection of the sums so assessed 
as benefits, are strictly municipal functions, and the officers of the city by 
whom those functions are performed thereby discliarge municipal or cor- 
porate duties, as distinguished from public or governmental duties. Ilence 
this case is not within the rule established in Hayes v. Oshkosh, 33 Wis. 
314, 14 Am. Rep. 700; Schultz v. Mihvaukee, 49 Wis. 254, 5 N. W. 342. 35 
Am. Rep. 779, and Littlo v. Madison, 49 Wis. 605, 6 N. W. 249, 35 Am. Rep. 
793, which relieves the municipality from liability for torts committed by 
its officers in the discharge of merely public or governmental duties. Neithcr 
is the case within the rule of Wallace v. Menasha, 48 Wis. 79, 4 N. W. 101, 
33 Am. Rep. 804, nor within the application of the rule of the cases above 
cited, suggested in the doubt expressed in the opinion. The rule of Wallace 
v. Menasha is that if the collecting officer seize the property of A. for non- 
payment of a tax assessed against B., and which the city authorities bave 
directed him to collect of B., the city is not liable to A. in an action of 
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tort for such unlawful seizure of his property. The judgment went upon the 
grounds that the city had not authorized or directed its officer to make the 
seizure complained of and that he acted without any authority, real or 
apparent. In the présent case the officer seized the property of the plain- 
tiff in strict obédience to the mandate of the city council. The doubt ex- 
pressed in Wallace v. Menasha is upon the question whether the rule of the 
cases flrst above cited is not also applicable to torts committed by the 
treasurer in the collection of taxes — whether the rule respondeat superior 
has any application in such a case. This point was not decided, and perhaps 
the suggestion of it might better hâve been omitted from the opinion, inas- 
rnuch as it did not aid in the détermination of the case. However that may 
he, we were thon speaking of the gênerai taxes levied for the support of 
the government under authority of the government, and not of a mère local 
assessment for a municipal improvement in winch the gênerai public has 
no direct concern. The distinction between the two cases is obvious and 
substantial." 

In Nicolai v. Town of Vernon et al., 88 Wis. 551, 60 N. W. 999, 
the distinction between the two classes of cases was declared and 
enforced in the case of a town. This was an action to restrain the 
défendants, the town, and the supervisors and path master of the 
town, from removing plaintiff's fences and taking a strip of his 
land for highway purposes. The town demurred to the complaint and 
its demurrer was sustained. The Suprême Court revcrsed the ruling 
of the lower court, holding that the act complained of was an "at- 
tempted discharge of a municipal or corporate duty, as distinguished 
from a public or g'overnmental duty," and said : 

"In such cases the municipality is liable if the acts of its officers prove 
to be unlawful." 

It seems therefore to be settled in Wisconsin that if the city of 
Milwaukee, in the control and management of the bridge in ques- 
tion in this case, was performing a public service, acting in its pub- 
lic or governmental capacity, there is no liability ; but it seems to be 
equally well settled that, if in such control and management it was 
acting in its municipal or corporate capacity, there is liability. The 
question, then, cornes to this : In which capacity did the city main- 
tain, support, and (through its bridge tender) attend this bridge? 
In so doing was it performing a governmental or municipal act? 
So far as our researches hâve gone this point has not been ex- 
pressly ruled by the Wisconsin Suprême Court. 

The case of Weisenberg v. Winneconne, 56 Wis. 667, 14 N. W. 
871, has been called to our attention. The court in that case said: 

"Thèse are two writs of error in the same case, in the first of which the 
demurrer to the complaint was sustained, and in the second it was overruled. 
The complaint substantially charges that the deceased came to his death 
while navigating the Wolf river, in this state, with a vessel called the 'Xorth 
Star,' of w T hich he was part owner, by reason of the acts of malfeasance and 
misfeasance of the défendants in placing a bridge across said Wolf river, a 
navigable stream within said town and village, which obstructed the naviga- 
tion thereof unless a certain draw tberein had been opened, and that by 
the négligence of the officers, agents, and employés of said défendants such 
draw was not opened. In short, the complaint charges that the défendants 
obstructed said river and neglected to remove such obstruction, by reason 
whereof the deceased, while navigating the same, was killed. This would 
appear to be a straight common-lavv action, as well as warranted by section 
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1598, Rev. St. 1898. The défendant town became responsible for this ob- 
struction by the purchase of the bridge, by virtue of chapter 216, p. 424, Priv. 
& Loc. Laws 1859, which required tbe town to keep such bridge in repair 
'and attended.' Tbe only right winch either the town or village had to main- 
tain this bridge by the law, or could bave, waa conditional that a drnw 
should be constructed in the same and opened wben the river at this point 
should be required for the navigation of boats and vessels, and the town 
clearly assumed the duty to so attend and manage sucli draw. When tbis 
duty was neglected, then the bridge became and was a complète obstruction 
to tbe navigation of tbe river, and the town was responsible therefor, and for 
ail spécial damage occasioned thereby. The complaint allèges that the town 
did maintain and control this bridge when the accident occurred. It is not 
claimed that this spécial power, right, and duty imposed upon this town by 
tbe statute to maintain and attend this bridge were ultra vires, and the 
state clearly had the right to grant and tbe town had the right to assume 
such power, right, and duty; and, this being so, the town is liable for 
neglect of such spécial duty, as any corporation or individual would be under 
the same circumstances. Dillon on Munie. Corp. § 703. * * * Tbere is 
certainly enough in this complaint to charge both défendants with the re- 
sponsibility of maintaining this bridge and attending its draw, and their 
officers, agents, and employés with négligence in not opening the draw of 
the bridge, or otherwise removing the obstruction to the navigation, on due 
and proper notice and signal given by the deceased, and that by reason of 
such obstruction and négligence the deceased came to his death ; and that 
is sufficient. There ar» no close or complicated questions of law in the case, and 
tbe liability of the défendants rests upon the plainest of elementary principles." 

In the course of its opinion the court further said: 

"The only highway in question in this case is tbis navigable river, and 
the liability of towns in respect to roads and bridges is not involved : for 
the deceased was not seeking to use the bridge for tbe purpose of travel, 
and it is complained of only as an obstruction to the navigation of the river 
as a common highway which he had the right to navigate and use without 
unneeessary obstruction." 

The négligence charged was the négligence of the officers, agents, 
and employés of the town in not opening the draw. The town was 
held liable for neglect of this duty "as any corporation or individual 
would be under the same circumstances." The question whether 
the duty of the "officers, agents, and employés" of the town, to at- 
tend the bridge, was a public or governmental, or a municipal or 
corporate, duty, seems not to hâve been raised, but it is not easy to 
see how "the liability of the défendants rests upon the plainest of 
elementary principles" or how the town could be held liable "as any 
other corporation or individual would be," tinless, in the light of 
the cases heretofore referred to, the duty to attend the bridge and 
open the draw was considered a corporate and not a governmental 
duty. 

One of two propositions would seem to be clear: Either the 
Weisenberg Case holds that the maintenance and attendance of the 
bridge in that case was a corporate, and not a governmental, duty, 
or the question has not been decided by the Suprême Court of Wis- 
consin. In the latter event the question is one of gênerai law. The 
rule by which this question is to be decided has been clearly stated 
in Maxmilian v. Mayor, 62 N. Y. 160, 20 Am. Rep. 468, in which 
Judge Folger, speaking for the court, said: 
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"There are two kinds of duties which are imposed upon a municipal cor- 
poration : One is of that kind which arises from the grant of a spécial 
power. in the exercise of which the municipality is as a légal individual; 
the other is of that kind which arises, or is implied, from the use of political 
rights under the gênerai law, in the exercise of which it is as a sovereign. 
The former power is private and is used for private purposes ; the latter ls 
public and is used for public purposes. Lloyd v. Mayor, 5 N. Y. 374, 55 Ain. 
Dec. 347. The former is not held by the municipality as one of the political 
divisions of the state ; the latter is. In the exercise of the former power, 
and under the duty to the public which the acceptance and use of the power 
Involves, a municipality is like a private corporation, and is liable for a 
failure to use its power well, or for an injury caused by using it badly. 
But where the power is intrusted to it as one of the political divisions of 
the state, and is conferred not for the Immédiate beneflt of the municipality, 
but as a means to the exercise of the sovereign power for the benefit of ail 
citizens. the corporation is not liable for nonuser, nor for misuser by the 
public agents. Eastman v. Meredith, 36 N. H. 284, 72 Ain. Dec. 302." 

And after full discussion he continues : 

"This becomes the practical question : Are the acts, which are to be done 
by the commissioners of charities and correction, acts to be done by them 
In their capacity as public otticers in the discharge of duties imposed upon 
tberu by the Législature for tbe public benefit, or are they acts done for 
the défendant, in wuat might be called its private character, in the man- 
agement of property or rights voluntarily held by It for its own immédiate 
profit or advantage as a corporation, though inuring ultimately to the beneflt 
of the public? Oliver v. Worcester, 102 Mass. 489, 3 Am. Rep. 4S5." 

In Oliver v. Worcester, 102 Mass. 489, 499, 500, 3 Am. Rep. 485, 
cited in Maxmilian v. Mayor, supra, the court said: 

"The distinction is well establisbed between the responsibilities of towns 
and cities for acts done in their public capacity, in the discharge of duties 
imposed upon them by the Législature for the public benefit, and for acts 
done in wbat may be called their private character, in the management of 
property or rights voluntarily held by them for their own immédiate profit 
or advantage as a corporation, although inuring, of coijrse, ultimately to the 
benefit of the public. To render municipal corporations liable to private 
actions for omission or neglect to perform a corporate duty imposed by 
gênerai law on ail towns and cities allke, and from the performance of which 
they dérive no compensation or benefit in their corporate capacity, an ex- 
pross statute is doubtless necessary. * * • i$ u t this rule does not ex- 
empt towns and cities from the liability to which other corporations are 
subject for négligence in managing or dealing with property or rights held 
by them for their own advantage or émolument. Thus, where a spécial 
charter, accepted by a city or town or granted at its request, requires it to 
construct public works, and enables it to assess the expense thereof upon 
those immediately benefited thereby, or to dérive benefit in its own corporate 
capacity from the use thereof, by way of tolls or otherwise, the city or town 
is liable, as any other corporation would be, for any injury done to any 
person in the négligent use of the povvers so conferred. Henley v. Lyme, 
5 Bing. 01, s. c. 3 B. & Ad. 77; 1 Scott, 29; 1 Bing. N. C. 222; 2 Cl. & Fin. 
331; 8 Bligh (N. S.) 000; W'eet v. Brockport, 10 X. Y. 101, note; Weight- 
man v. Washington, 1 Black, 39, 17 L. Ed. 52; Nebraska City v. Campbell, 
2 Rlack, 590, 17 L. Ed. 271 ; Perley, C. J-, in Eastman v. Meredith, 30 N. II. 
289-204, 72 Am. Dec. 302; Metcalf, J., in Bigelow v. Randolph, 14 Gray 
(Mass.) 543; Child v. Boston, 4 Allen (Mass.) 41, 51, 81 Am. Dec. 680." 

The city of Milwaukee is by its charter required to maintain, sup- 
port and provide bridge tenders for the bridge in question. The 
bridge tender's duties and compensation are "fixed and determined 
by the common council" and "any bridge tender may be removed at 
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pleasure by the board of public works or by the mayor." The bridge 
is maintained, supported, and attended at the expense of the city. 
The city dérives benefit in its own corporate capacity from the use of 
the bridge, not by way of tolls, to be sure, but otherwise ; for example, 
in "the improvement of the territory within its limits," and in "its 
adaption to the purposes of business and résidence." The bridge 
is maintained, supported, and attended primarily for the benefit and 
convenience of the inhabitants of the city, though inuring ultimately 
to the benefit of the public. The right and privilège is given to the 
city for its own corporate benefit and immédiate advantage. The 
maintenance, support, and attendance of the bridge are charged upon 
the city because of particular benefits to it. The bridge could not 
be maintained at ail over this navigable river, except upon condition 
that it be managed with a draw so as to permit navigation of the 
river. Therefore the state, in granting the right and privilège to the 
city to maintain the bridge, granted it upon this condition and im- 
posée upon the city the spécifie duty of managing the draw. The 
Suprême Court of the United States has spoken upon this point. In 
Weightman v. Corporation of Washington, 1 Black, 39, 17 L. Ed. 
52, the question arose whether the city in the maintenance of a bridge 
within its limits was invested with power over the bridge as a 
public agent merely, or possessed its powers and was charged with 
its duties in that regard in its municipal or corporate capacity. The 
charter of the city provided that the corporation should hâve the 
sole control and management of the bridge and should be chargeable 
with the expense of keeping it in repair. The plaintifï alleged 
that the city negligently permitted the bridge to become out of repair, 
and unsafe and dangerous, and that, while he was lawfully passing 
over the bridge, it broke and gave way and he was injured. The 
court below instructed the jury to return a verdict for the défendant. 
On writ of error the city maintained that it was invested with power 
over the bridge as agent of the public and for public purposes ex- 
clusively, and therefore was not liable. The Suprême Court in dis- 
posing of this contention said: 

"* * * The défendants insist that, being a municipal corporation ereated 
by an act of Congress, they are invested with the power over the bridge mere- 
ly as agents of the public, from public considérations and for public purposes 
exclusive]}', and they are not liable for the nonfeasances or misfeasances 
of the persons necessarily employed by them to accomplish the object for 
which the power was granted. Municipal corporations undoubtedly are in- 
vested with certain powers, which, from their nature, are discretionary, such 
as the power to adopt régulations or by-Iaws for the management of their 
own affaire, or for the préservation of the publie health, or to pass ordinances 
prescribing and regulating the duties of policemen and flremen. and for many 
other useful and important objects within the scope of their charters. Such 
powers are generally regardée! as discretionary, because, in their nature, they 
are législative; and although it is the duty of such corporations to carry 
out the powers so granted and make them bénéficiai, still it has never been 
held that an action on the case would lie against the corporation, at the suit 
of an individual, for the failure on their part to perforai such a duty. But 
the duties arising under such grants are necessarily undefmed, and, in many 
respects, imperfect in their obligation, and they must not be confounded with 
the burdens imposed, and the conséquent rosponsibilities arising, under an- 
other class of powers usually to be i'ound in such charters, where a spécifie 
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and clearly-defined duty is enjoined in considération of the privilèges and 
immunities which the act of incorporation confers and secures. Where sueh 
a duty of gênerai interest is enjoined, and it appears, from a view of the 
several provisions of the charter, that the burden was imposed in considéra- 
tion of the privilèges granted and aceepted, and the means to pcrform the 
duty are placed at the disposai of the corporation, or are within their con- 
trol. they are clearly liable to the public if thoy unreasonably neglect to 
comply with the requirement of the charter ; and it is equally ciear, when 
ail the foregoing conditions concur, that, like iudividuals, they are also liable 
for injuries to person or property arising from neglect to perforai the duty 
enjoined, or from négligence and unskillfulness in its performance." 

The case was accordmgly reversed. 

The défendant in error cites four cases to support the proposition 
that in the opération of the bridge the city is engaged in the per- 
formance of a purely governmental duty: Daly, Adm'r, v. New 
Haven. 69 Conn. 644, 38 Atl. 89? ; Butterfield v. Boston, 148 Mass. 
544, 20 N. E. 313, 2 L. R. A. 447; Corning v. Saginaw, 116 Mich. 74, 
74 N. W. 307, 40 L. R. A. 526; and French v. Boston, 129 Mass. 
592, 37 Am. Rep. 393. 

French v. Boston was an action for damages alleged to be caused 
by the détention of plaintiff's schooner by the superintendent of a 
draw in a bridge. The court held that the duty imposed was a public 
duty, and therefore held the city not liable. There is no discussion of 
the question, no récognition of the well-settled distinctions in such 
cases, and no authorities are cited. The conclusion reached in that 
case is precisely the opposite of that reached in the case of Weisenberg 
v. Winneconne, supra, while in their facts the cases are practically 
identical. 

Butterfield v. Boston in its facts is much like the case at bar, but 
the scope of the décision may be seen by the first sentence of the 
opinion : 

"This case was tried upon the second count in the déclaration, and the only 
question before us is whether the défendant is liable by reason of a defect 
In a highway." 

The opinion closes as follows: 

"The injury to plaintiff was caused, not by any failure of the city to per- 
forai its duty, but, as we hâve before said, by a momentary négligence of the 
gateman or draw tender. For this négligence the city is not responsible, 
and it cannot be indirectly held liable, upon the theory that this négligence 
created a defect In the Street which the city by reasonable diligence might 
hâve remedied." 

There was no discussion of the question whose servant the draw 
tender or gateman was, nor in what capacity, governmental or cor- 
porate, the city acted in the management and control of the bridge. 

Corning v. Saginaw involved a state of facts similar to those in 
French v. Boston, and, like the latter case, cannot be reconciled 
with Weisenberg v. Winneconne. 

Daly, Adm'r, v. New Haven is in its facts much like the case at 
bar, and the court held the city not liable. In the course of the 
opinion ir is said: 
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"The duty to provide and maintain this bridge as a part of a public high- 
way over the river, and the duty to build, maintain, and operate a suitable 
draw in the bridge for the beneflt of the public highway up and down the 
river, are public governmental duties" — citing several Connecticut cases and 
French v. Boston, Butterfield v. Boston, and JIcDougall y. City of Salem, 
110 Mass. 21. 

McDougall v. Salem was an action by one of the crew of a 
schooner, who received injuries while atteinpting to pass through a 
draw, by reason of the insufficiency of the draw. The court held that 
by the action of the county commissioners, under a certain statute, 
the bridge became a part of the highway, that the statute only rcquired 
the city to keep the bridge safe for travelers on the highway, that 
the plaintiff was not such a traveler, and there could be no recovery. 
This case, like French v. Boston and Corning v. Saginaw, cannot be 
reconciled with Weisenberg v. Winneconne. So far as the Connec- 
ticut cases cited in Daly v. New Haven are concerned, it may be 
observed that the United States District Court for the District of 
Connecticut, in Greenwood v. Westport, 60 Fed. 560, after an ex- 
haustive review of the décisions of that state and elsewhere, held, 
in a case which in its facts was like the case of Weisenberg v. Win- 
neconne, that "the operating of a draw in a drawbridge was a mère 
private corporate duty." 

In our opinion the duty to maintain, support, and attend the Grand 
Avenue Bridge in Milwaukee is not a governmental, but a corporate, 
duty, that the négligence of the bridge tender is the négligence of the 
city, and that the doctrine of respondeat superior applies. 

GROSSCUP, Circuit Judge (concurring). I assume that in Wis- 
consin, following the New England group of states holding the sarae 
way, neither town, village nor city is liable for the négligence of its 
officers having in charge the "maintenance and repair of highway s" ; 
that such officers, though appointed by the town, village or city, as "to 
the maintenance and repair of highways," are the officers and agents, 
not of the municipality, but of the state ; the municipality to that ex- 
tent, performing a state governmental function. 

I assume also that in determining whether this rule is applicable 
to the facts of any case arising in Wisconsin, not before adjudicated 
by the Wisconsin courts, the gênerai trend of the Wisconsin cases — 
the way in which the Suprême Court of Wisconsin in cases of this 
kind has been facing— must be kept in mind and followed. 

It is admitted, however, that the précise case now being considered 
has never been decided by the Suprême Court of Wisconsin. The 
question it présents, therefore, is an open one, even according to the 
Wisconsin law, and must be dealt with as such by this court in its 
effort to find out what the law on the subject is. 

That question is this: The city being under duty to operate a 
bascule bridge across a stream made navigable by the laws of the 
United States, and having appointed a bridge tender to attend to 
such opération — -ail needful guards, railings and other means of 
warning travelers having been provided also, to prevent a traveler 
from going upon the bascule when it is in opération — is the city 
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lîable to such traveler, who, through the négligence of the bridge 
tender bas been led to go upon the bascule whcn in opération, and has 
received injuries therefrom? The question may, according to my 
view, be answered in the following propositions : 

1. The opération of a draw or bascule is in no sensé, in the con- 
templation of the Wisconsin law, within the meaning of what is 
meant by the phrase "the maintenance and repair of highways." The 
bridge at rcst may be a part of the highway, so that for injuries 
through defects, say in a plank, there might be no recovery from 
the city. But the process of turning this bridge around, or lifting 
it up, so that the highway is for the time interrupted, and the 
process of restoring the highway from this interruption, is a spécial 
service arising out of the discharge of a spécial duty, not contained 
or contemplated in the ordinary duty of maintaining and repairing 
highways. To hold otherwise, would be to extend unwarrantably, 
it seems to me, that plain and well established subdivision of the law. 

2. Where in the performance of such a spécial service, an agent 
is employed by the city, the city tnust respond for the négligence of 
the agent to him who, bcing at the time and place in the exercise of his 
own rights, and withont contrihutory négligence, has received injuries 
as the resuit of such négligence, even though the injurcd person be a 
traveler on the highway. 

3. The liability of the city in this respect does not grow out 
of spécial statute. It is a liability that grows out of the gênerai 
law in Wisconsin, and is based upon the gênerai principle that where 
it is the spécial duty of a city, as a city, to do a given thing, and it 
is engaged in the attempted performance of that duty through an 
agent, the city must respond for the négligence of the agent. 

Thèse propositions, it seems to me, are inhérent in the principles 
on which the Wisconsin cases, approximating this case, hâve been 
decided. In Mulcairns v. Janesville, G7 Wis. 24, 29 N. W. 565, th.e 
city was held liable for the négligence of its agent in the construction 
of the walls of a cistern whereby the plaintiff was injured, the 
court holding that it being the spécial duty of the city, as a city, to 
construct cisterns for fire purposes, and the city being engaged in 
the attempted performance of this duty through its own private 
agencies, the case was the common one of spécial employment for 
the performance of spécial service, for and on behalf of the city. 
The mère fact that the cistern was for the use of the fire départaient, 
was held not to make its construction a performance by the city 
of its duty under the governmental power to maintain a fire depart- 
ment; nor the fact that without such cisterns the governmental fire 
department would be practically useless; nor would the fact, I take 
it, that raen otherwise connected with the fire department may hâve 
been employed to do this spécial service, hâve made the case a 
différent one. The governmental function of the city, as to its fire 
department, is to put out fires. With the putting out of the fires, 
and the ordinary care-taking of the means through which that 
work is done, the governmental function begins and ends. What 
goes before, and what follows, though related to the putting out of 
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îires, and essential to the fire equipment, is to be regardée! as a spécial 
service in whose performance the city, like any one else, is to be held 
responsible for the négligence of its agents. Note this then, the 
point of the case cited : That though the city be not liable for the 
way its officers perform the duty commoniy known as fire protection, 
that exemption from liability begins and ends just where the duty 
of the fire department begins and ends — is not to be extended to 
any other performance of duty by the city, even though such perform- 
ance may contribute to the means wherewith it performs its gov- 
ernmental duty. In other words, the Wisconsin court is not extend- 
ing, as the case cited shows, the exemption of a duty beyond the 
plain, well defined class of governmental functions upon which the 
New England doctrine was built up. 

In Weisenberg v. Winneconne, 56 Wis. 667, 14 N. W. 871, the city 
was held for the négligence of the bridge tender in not opening the 
draw in time to prevent collision with a vessel, whereby a traveler 
on the river vessel received injuries. Now the bridge was not in 
that case an obstruction, in law, of the river highway. The bridge 
was permitted, under the law; and was constructed in accordance 
with the law giving such permission. The fault of the city on which 
recovery was based, was not that the bridge, as constructed, was an 
unlawful obstruction, but that the draw, as negligently operated, 
made it for the time being, an obstruction resulting in injury to the 
traveler. The law contemplated that the bridge should be there just 
as it was, a part of the highway for travelers on land. The law con- 
templated also that the river should be there, just as it was, a high- 
way for travelers on the river. But to the end that thèse two high- 
ways should be placed with référence to each other — so interlocked — ■ 
that when one was in use, the other would not be open for use, the draw 
was interpolated, with a bridge tender to operate it; and because the 
opération of the draw was no part of the maintenance and repair 
of the highway, but was a spécial service that alternately opened 
and closed two intersecting highways, the rule applied to lack of 
"maintenance and repair" cases was not applied. Of course the dé- 
cision related, in ternis, only to the traveler by river. But I can see 
no reason why it should not apply, in principle, to the traveler on 
land as well — the point of the case being that the bridge tender 
was not an officer of the city, within the governmental duty of the 
city, to maintain and repair the highways, but a spécial servant to 
perform this spécial service, growing out of the intersection of the 
two highways, and the duty of the city, as a city, to so interlock 
them that both could be operated with safety. 

Stephani v. Manitowoc, 89 Wis. 467, 62" N. W. 176, goes nearly 
to the extent of governing the case under considération. Logically 
it discloses, I think, the principle that governs this case. The injury 
in that case was to a traveler on the land highway, falling into an 
open draw. The négligence for which the city was made responsible, 
was in not providing a guard, bar, or light, whereby the traveler 
would hâve been warned of the danger that an open draw présents. 
Now as to this traveler on the land highway, had it been the city's 
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duty, as a mère governmental division of the state performing a 
governmental function, to provide a bar, guard or light, that the 
traveler might not fall into the draw, the court would hâve been 
compelled to place the case among other cases relating to main- 
tenance and repair of the highways, and hâve thus exempted the 
city from liability. But the court did not take that view. It held 
the city liable. And it could only hâve done this upon the prin- 
ciple that whatever might hâve been the ruling had the break in 
the continuity of the street been caused, say by some casual flood cutting 
through the highway, (though I am avvare of no such case), the duty 
of safe guarding an open draw across the river, is a thing so différent 
that, logically, it takes the draw bridge and its opération out of the 
rules that govern liability for lack of maintenance and repair of 
highways. And this being thus decided, the whole doctrine of im- 
munity of cities under the Wisconsin law, from the conséquences 
of négligence connected with the maintenance and repair of streets, 
stops short of the opération of a draw across a navigable stream, and 
the warning to be given travelers in that connection. 

Indeed, I cannot discern upon what reasoning the law could hold 
the city liable to a traveler upon the river, under the doctrine of 
respondeat superior, and not hold it liable for the same character of 
négligence to a traveler on the land ; or how it could hold the city 
liable to a traveler on land, for négligence in not providing a guard 
or warning lights, and not hold it liable, under the doctrine of re- 
spondeat superior, for the négligence of its agent in not using such 
guard or lights, after they were providcd. An affirmance of the judg- 
ment below, it seems to me, would throw the whole law as already 
declared by the Suprême Court of Wisconsin, into disorder. 

BAKER, Circuit Judge (dissenting). In addition to the aver- 
ments recited in the statement of the case, the plaintiff alleged that 
the défendant "had not supplied or put in use any guards or warn- 
ings at the said approach to said bridge, but had left the approach 
from said Grand avenue to the bridge above described unguarded, 
unsafe and dangerous for pedestrians who desired to cross," and that on 
October 15, 1903, he served upon the city clerk a notice of the time, 
place and nature of his injury. At the argument plaintiff's counsel 
admitted that, inasmuch as the notice was not served within the time 
prescribed in the statute, no cause of action within section 1339, Rev. 
St. Wis., was stated in the complaint. Did the Circuit Court err in 
holding that, by the law of Wisconsin, no liability independent of 
the statute was shown? 

The states are divided into two groups with antipodal views of 
the nature of the duty and resulting liability of a city in respect to the 
care of highways and bridges within its limits. The "gênerai group" 
holds that the highways and bridges are the city's, and that the city 
is liable for négligence the same as a private corporation. This con- 
clusion is sometimes based on the ground that the state has given 
the control to the city for its private advantage in "improving the 
territory within its limits" and in "adapting the territory to the pur- 
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poses of business and résidence"; sometimes on the ground that the 
city, being a "voluntary" corporation as distinguished from the "in- 
voluntary" county and township corporations, and having sought 
charter advantages, will be held to hâve agreed to respond for négli- 
gence towards travelers, though the "involuntary" corporations are 
exempt. The theory of the "New England group," in holding that 
the city need not respond to travelers for the négligence of its high- 
way and bridge officers in the absence of a statute expressly creating 
liability, is that ail the highways and bridges are the state's; that the 
city, like the county, like the town (the township of the other group), 
is merely an agency of the state in performing the governmental ser- 
vice of caring for the public ways ; that, though the city or county 
or town highway or bridge officers are servants of the city or county 
or town, the superior need not respond because the superior is an 
instrumentality of the state in this respect and no more liable to suit 
without leave than the state itself. This contrariety of view may hâve 
its roots in the différences between the Virginia "county" and the 
New England "town" governments in the old colonial days. 

When a traveler asserts a city's liability for a négligent act or 
omission of a highway or bridge officer, the answer roust be made 
according to the local law. Under no circumstances can the ques- 
tion become one of gênerai law. Even in the absence of a statutory 
provision concerning the extent and conditions of liability, the ques- 
tion is bound to turn upon. the construction of the local statutes which 
impose highway and bridge duties upon the cities. "It is purely local 
in its significance and extent. It involves simply a considération of 
the powers and liabilities granted and imposée! by législative action 
upon cities within the state." Détroit v. Osborne, 135 U. S. 492, 
498, 10 Sup. Ct. ]012, 34 h. Ed. 260. 

Wisconsin transplanted the Massachusetts statutorv scheme. Daniels 
v. Racine, 98 Wis. 649, 74 N. W. 553. Chapter 16, Rev. St. Wis. 
1849, detailed the System of "Highways and Bridges." Upon munic- 
ipalities, towns (townships), counties, villages and cities, the duty 
was laid alike as créatures of the state. Eor failure of duty to keep 
the highways and bridges open and safe for travel, section 103 of 
the chapter created an express liability. Section 109 required that 
"The provisions of this chapter relating to highways and bridges shall 
be construed to extend to ail parts of the state, except where spécial 
provisions, inconsistent therewith, hâve been or shall be made by 
law in relation to particular towns, counties, cities or villages." The 
System continues in force. Rev. St. Wis. 1898, c. 52, §§ 1339, 1347. 

This gênerai scheme of duty and liability, cast by the state upon 
ail her municipalities alike, with no distinction and no basis for 
distinction between "voluntary" and "involuntary" (for a city char- 
ter is not a contract, but governmental régulation, changeable at the 
will of the législature— Washbum v. Oshkosh, 60 Wis. 453, 19 N. W. 
364), applies to Milwaukee. Kittredge v. Milwaukee, 26 Wis. 46; 
Harper v. Milwaukee, 30 Wis. 365 ; Daniels v. Racine, 98 Wis. 649, 
74 N. W. 553. The sections of the charter relating to the Grand 
Avenue Bridge are not in conflict, but entirely harmonious, with 
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the pre-existent duty. They merely direct how the subsisting duty 
shall be performed at the spécifie place, with no législative attempt 
at increase or diminution of liability. Indeed, it has been ruled that 
a charter exemption, violative of the gênerai scheme of highway 
dutv and liability, is unconstitutional. Hincks v. Milwaukee, 46 Wis. 
559', 1 N. W. 230, 32 Am. Rep. 735. 

That Wisconsin should look to Massachusetts for interprétation of 
adopted législation would naturally be expected. Section 103, c. 16, 
Rev. St. 1849, created liability without limitation of amount or con- 
dition of giving notice. Milwaukee v. Davis, 6 Wis. 377, decided in 
1857, relied on by plaintif! to prove a liability independent of statute, 
holds the city answerable for négligence of highway offkers without 
mentioning the statute, but in support of the ruling cites New En- 
gland cases which show the liability to be purely statutory. After 
section 103 was amended (in line with New England statutes) by 
adding conditions and limitations, cases arose in which the conditions 
were combated, and the Wisconsin Suprême Court expressly ruled 
that the liability was wholly statutory and could therefore be eut 
down or taken awav by the Législature at will. Stilling v. Thorp, 54 
Wis. 528, 11 N. W. 906, 41 Am. Rep. 60 ; Harper v. Milwaukee, 30 
Wis. 365; McLimans v. Lancaster, 63 Wis. 596, 23 N. W. 689; 
Sowle v. Tomah, 81 Wis. 349, 51 N. W. 571 ; Reed v. Madison, 83 
Wis. 171, 53 N. W. 547, 17 L. R. A. 733; Daniels v. Racine, 98 
Wis. 649, 74 N. W. 553. In Reed v. Madison, the court, after hold- 
ing that municipal liability for négligence of highway officers was 
wholly statutory and that even that liability was available only to 
travelers, considered a question which had not theretofore arisen in 
Wisconsin, whether recovery could be had by a child who was using 
the street for travel and at the same time for play. "This court, 
having followed Massachusetts in respect to other questions of statu- 
tory liability, may well accept the décisions of that state as sufficient 
authority on this question also." In Stephani v. Manitowoc, 89 Wis. 
467, 62 N. W. 176, plaintiff's intestate fell into an open draw. Lia- 
"bility under section 1339 was upheld on account of failure to pro- 
vide barriers and lights. Counsel for the city, among other conten- 
tions, claimed that the alleged cause of action was based on the 
négligence of the bridge tender and that there was no liability be- 
cause such a case was not within the section. Answering this claim, 
the court said : 

"If the city had provided suitable barriers and lights, and the bridge ten- 
der had omitted to use them, that would be a différent case. It would be 
the case which the défendant argues. It would be Uke the question decided 
in Butterfield v. Boston, 148 Mass. 544, 20 N. E. 113, 2 L. ït. A. 447, which 
would be a strong authority if applicable." 

Wisconsin was free to join either of the opposing groups. With 
-which she has allied herself seems unmistakable. What, then, is the 
duty of this court? To put ourselves in the Wisconsin atmosphère; 
to view the case from Wisconsin's attitude; to accept the premises, 
the arguments, the conclusions, the exclusions, of the Wisconsin 
.court as indicating the Wisconsin law; for only the accident of 
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citizenship enabled plaintif? to come into the fédéral court with this 
question of local law. 

The two doctrines start off facing in opposite directions. The "gên- 
erai group" furnishes no exact précèdent on the facts of this case. The 
"'New England group" does. If the question, as one of "case law," be 
taken as 10 miles from the parting of the ways, the "New England 
group" has traveled the whole distance, except that Wisconsin has gone 
only 9 as yet. To détermine the direction of the next step Wisconsin 
would take, it is a wrong method to travel the 9 miles which the 
"gênerai group" has gone in the opposite direction, infer what that 
group would do, and then drag Wisconsin 18 miles to take that step. 

Smce this record, like a patent case, must be read in the light of the 
particular art, no progress is made by pointing out the correspondances 
between the two groups in respect to the abstract propositions that a 
city is liable for private acts and is not for governmental, and the con- 
crète instances of liability for proprietary acts and nonliability for acts 
of fire or police or health officers ; for the split is not there. In Max- 
milian v. Mayor, 62 N. Y. 160, 20 Am. Rep. 468, the city was held 
not liable for the négligence of a city ambulance officer, on the ground 
that the service was for the public generally and not primarily for the 
city. The case would read as well for a street or bridge officer, if the 
New York statutes were construed to cast on cities the duty of caring 
for streets and bridges in the interest of the whole people and not in the 
private interest of the city. Oliver v. Worcester, 102 Mass, 489, 3 
Am. Rep. 485, is an instance of the "New England group's" holding a 
city liable as a private proprietor. It does not touch the highway 
question. In Weightman v. Washington, 1 Black, 39, 17 L. Ed. 52, the 
Suprême Court sat as a local court for the District of Columbia, and 
construed local législation along the theory of the "gênerai group." 

The particular art herein involved being the construction of Wis- 
consin's statutory sch'eme of highway and bridge duty and liability, 
it is a wrong method to take Wisconsin nonhighway and nonbridge 
décisions and from them attempt to prove that the Wisconsin Suprême 
Court logically should, and therefore probably would, hold that Mil- 
waukee maintained and operated the drawbridge for its private benefit 
and advantage. And the attempt seems abortive. 

In Durkee v. Kenosha, 59 Wis. 123, 17 N. W. 677, 48 Am. Rep. 
480, the city was made to respond for the seizure of Durkee's goods 
under a void spécial assessment for the opening of a street. The of- 
ficers acted under color of authority. The superior was liable because 
in truth the superior had no authority to take the property without 
due process of law. 

To Nicolai's complaint against the town of Vernon and highway 
officers, who were about to include a part of his land within a highway 
(88 Wis. 551, 60 N. W. 999), the town demurred on the ground that 
it was not a proper party défendant. The officers in good faith at- 
tempted to act as officers of the town upon which was cast the duty of 
caring for the highway. The town was therefore enjoined from in- 
vading private property without right. 

Little v. Madison, 42 Wis.. 643, 24 Am. Rep. 435, involves the same 
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principle. The city licensed a bear show to be held in the streets. No 
authority ; but there was color, by reason of the gênerai power to license 
shows at proper places. 

The nonapplicability of such décisions to a case of a highway of- 
ficer's négligent performance of an imposed duty to travelers is quite 
obvious. The city, through its officer, in keeping the highway open 
and safe for travel, is performing a service for the sovereign (accord- 
ing to the theory of the "New England group"), and is not answerable 
in the absence of a statute creating liability. In doing acts not au- 
thorized by the sovereign, the city, of course, cannot plead the sov- 
ereign's exemption from suit. The court, in Ziegler v. West Bend, 
102 Wis. 17, 78 N. W. 164, said: 

"That rule applies only to tlie doing of something which the city bas no 
rlgl.it to do, rendering a street or highway dangerous l'or public travel, not 
to a failure to do properly what a city lias a right to do." 

And in Bunker v. Hudson, 122 Wis. 43, 99 N. AV. 448 : 

"In grading the street the city was doing one of the things which, as a 
municipal corporation, it was authorized to do. That work was doue in an 
improper or négligent manner, so as to invade (which it had no right to do) 
the rights of the plaintiffs, not as members of the public, but as adjoining 
proprietors. Towards thein the eity's act was not governniental, but pro- 
prietary." 

Towards travelers on the highway, the same acts of the same officers 
would be public or governmental, and not private or proprietary. 

In Weisenberg v. Winneconne, 56 Wis. 607, 14 N. W. 871, the in- 
jury resulted from the failure of the village's agents to open the draw 
in a bridge maintained by the village ovcr Wolf river, a navigable 
waterway, whereby the vessel on which the injured person was travel- 
ing collided with the bridge. The court declared that the village's 
liability rested "upon the plainest of elementary principles." The com- 
plaint was bottomed on the charge that the village "obstructed the 
river and neglected to remove the obstruction." The village was 
granted by the state the right to maintain the bridge only on the con- 
dition that the draw should be opened "when the river at this point 
should be required for the navigation of vessels." "When this duty 
was neglected, then the bridge became and was a coriiplete obstruction 
to the navigation of the river." Thèse facts support a "straight com- 
mon-law action," or one based on "section 1598, Rev. St. Wis. 1898" 
(which makes any obstructor of navigation liable for damages), or one, 
it may be added, founded on the admiralty jurisdiction of the United 
States. Thèse are the fundamental principles on which the court 
predicated the village's liability. Of course, the question whether 
the village, in obstructing navigation, was entitled to plead the sov- 
ereign's exemption, was not raised or discussed by the court, for the 
very good reason that the state could not grant the exemption. This 
results from the différence in the state's relation to landways and 
waterways. Respecting landways, the United States may build and 
control a road through a state ; but the roads built by the sovereign 
people within a state are the state's highways. The parts thereof 
within cities the state may require to be maintained by the cities. Wis- 
146 F.— 42 
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consin had the right to adopt the plan by which the service is govern- 
mental and the cities are clothed with the state's exemption. Respect- 
ing waterways, Wisconsin had no such power. Over the navigable 
waters of the United States the several states by the Constitution (and 
Wisconsin as well by the Ordinance of 1787) hâve made the fédéral 
government the ultimate sovereign. The sovereignty has been exer- 
cised by taking jurisdiction of drawbridges and by declaring it to be 
unlawful to obstruct navigation by failure to open draws. Act July 5, 
1884, c. 229, § 8, 23 Stat. 148 [IL S. Comp. St. 1901, p. 3532 | ; Act 
Aug. 18, 1894, c. 299, § 5, 28 Stat. 362 [U. S. Comp. St. 1901, p. 3538] ; 
Act Mardi 3, 1899, c. 425, § 17, 30 Stat. 1153 [U. S. Comp. St. 1901, 
p. 3534]. No obstructor of navigation, whether an individual, a busi- 
ness corporation, or a city, can rightfully plead a local statute or 
charter as a défense. And if a local court should deny a waterway 
traveler his rights under the paramount law, the fédéral courts, when 
properly invoked, will disregard the local décisions (Workmen v. New 
York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314; Greenwood v. 
Westport [D. C] 60 Fed. 560), though in respect to a landway 
traveler's rights the duty of the fédéral courts is to applv the local 
law (Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012,' 34 L. Ed. 
260). The Wisconsin Suprême Court reached its conclusion not merely 
by putting the common law of the state in line with the gênerai mari- 
time law, but also by calling attention to the fact that the Législature 
had expressly declared a liability for obstructing navigation by failure 
to open the draw. And in order that this décision of a waterway case 
might not be confounded with Wisconsin's landway doctrine, the 
court said : 

"The only liiphtray [the italies nre the coiirt'sl in question in this case 
is this navigable river, and the liability of towns in respect to ronds and 
bridges is not involved. for the deceased was not seeking to use the bridge 
for the purpose of travel, and it is complained of only as an obstruction to 
navigation." 

Thus the court in effect has declared that the only similarity be- 
tween that case and this consists in the fact that in each there is a 
drawbridge, and that in principle they are as différent as if Winne- 
conne through lier officer had obstructed navigation by dumping rocks 
into the river. 

The conclusion that the Winneconne Case proves that the rule of 
respondeat superior applies to this controversy involves a further error 
than the rejection of the premises, the reasoning, the spirit and scope, 
of the décision as rendered by the Wisconsin Suprême Court. Be- 
cause Winneconne was held liable to Weisenberg for the négligence of 
a bridge tender, it is assumed that a city would therefore be liable to 
any one who was injured through the négligence of a bridge tender, 
no matter what was the measure of duty owing by the city to the in- 
jured party. That in Wisconsin a city may be answerable for the 
acts of its highway officers to one injured person, and for the same 
acts of the same officers not to another, is clear. Liability dépends on 
the nature of the right that can be asserted by the plaintiff, that right 
being the corrélative of the duty owing to him by the city. For ex- 
ample: Highway officers in grading a highway negligently obstruct 
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a gutter, so that water flows over the sidewalk and into adjoining 
cellars. The water freezes and makes the walk dangerous, to the 
knowledge of the officers. The city is liable to any adjoining proprictor 
independently of statute, because it had no right to invade private 
property ; not liable to a traveler on the highway independently of 
statute, because the officers were doing, though negligently, what they 
were authorized to do for the city on behalf of ail public travelers; 
not liable, even under the statute, to one who uses the walk merely for 
skating, because to him no duty has been cast upon the city. 

The irrelevancy of Mulcairns v. Janesville, 67 Wis. 24, 29 N. W. 
565, is pointed out by the Wisconsin Suprême Court. The city claimed 
exemption on the ground that, in building the cistern it was perform- 
ing, through officers appointed for that purpose, a governmental func- 
tion. But the évidence was otherwise. The city specially employed 
a mason to manage the construction. "The distinction between the 
two cases is very wide and quite apparent. * * * It was the légal 
duty of the city to construct cisterns for fire purposes, and it was en- 
gaged in the attempted performance of this duty through its own 
private agencies, and not through the fire départaient or its officers, 
or other officers of the city whose duty it was to perform such work." 

The supposition thaï Stephani v. Manitowoc, 89 Wis. 467, 62 N. W. 
176, proves that a drawbridge is not ruled by the Wisconsin highway 
doctrine, discloses a misapprehension. It was because the failure to 
provide barriers and lights at the draw was a failure to maintain the 
highway in a safe condition for travel that the city was held liable. 
And that liability was predicated, not at ail on the theory that the 
maintenance and opération of a drawbridge is a spécial, private func- 
tion of a city, or on the fancy that a drawbridge is not a bridge, but 
on the statute, which créâtes the liability for failure to perform prop- 
erly the governmental function. If the négligence in that case is of 
the same character as in the présent one, the plaintiff hère would be 
defeated by his failure to give the statutory notice. 

Naumburg counts only on the duty Milwaukee owes to travelers of 
highways. Bridges, so far as land travelers are concerned, are 
merely parts of highways. Draws, as to them, are merely parts of 
bridges. Draws are put in, not in aid of navigation, but solely in aid 
of land travel and as a condition of maintaining bridges over navigable 
waters at ail. Opération of draws requires bridge tenders. Mil- 
waukee's charter makes bridge tenders city officers as clearly as it 
does firemen and policemen. Maintenance and opération are put 
upon Milwaukee in equal terms, without distinction of duty and 
liability. Indeed, opération is necessarily a part of the duty of 
maintaining the highway. On the basis, then, that the bridge tender 
was a highway officer whose duty was imposed in the interest of the 
gênerai public, of which Naumburg was one, there is no reason to 
doubt what the Wisconsin Suprême Court, unless it should reverse a 
half century's unbroken trend, would do with this question of local 
law. 

The judgment of the Circuit Court will be reversed, and the cause 
remandied, with directions to overrule the demurrer to the complaint. 
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LÏNDBLOM v. ROCKS. 

(Circuit Court of Appoals, Ninth Circuit. June 18, 1906.) 

No. 1,248. 

1. Abandonment — Question fob Jury. 

In éjectaient to recover a town lot located by plaiiitiff on a part of thp 
public domain, évidence held to require submission of the question 
whether plaintiff had intended to abandon the property, to the jury. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Abaudonment, § 
10.] 

2. Tkial — Instructions. 

Where, in éjectaient to recover a town lot located on the public domain, 
the court in another instruction charged vvith référence to défenses otber 
than abandonment, an instruction that défendant was required by a pré- 
pondérance of the évidence to establish plaintiff's abandonment set up as 
a défense to entitle him to a verdict, and if lie did not so prove, the jury 
should flnd for plaintiff, was not erroneous, as withdrawing the other 
défenses from the jury. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trial, §§ 613, 614.] 

3. Vendob and Pukchaser — Bona Fide Pubchaser — Right to Défense. 

Where defendant's grantor had no title nor right of possession to the 
land in controversy at the time he attempted to sell such right of pos- 
session to défendant, défendant acquired no title to the subject-matter 
of his purchase, and could not therefore, avail himself of the défense 
of a bona fide purchaser for value. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and 
Purchaser, § 402.] 

4. Abandonment — Burden of Proof. 

Where, in éjectaient to recover possession of a town lot located by 
plaintiff on the public domain, défendant relied on the words of a former 
possessor to show an intention on plaintiff's part to abandon the property, 
the burden of proof was properly placed on défendant to prove that the 
words were spoken and that there was an actual abandonment. 

5. Ejectaient — Pueading — Issues and Peoop. 

Where, in éjectaient to recover a town lot located on the public do- 
main, the answer alleged that prior to the time défendant purchased 
the lot, plaintiff had long since abandoned any claim she had niade 
thereto, such pleading was insufflcient to présent the issue that plaintiff's 
failure to sue to recover the land until four years after her return from 
an absence from the country was itself sufflcient to show abandonment. 

6. Abandonment — Intekt — Evidence. 

Where immediately on plaintiff's return to Alaska, she asserted claim 
to a town lot which she had previously located, and which was then in 
the possession of others, her failure to sue to recover possession for four 
years after her return did not of itself constitute an abandonment, but 
was compétent only in connection with other facts as showing her intent 
to abandon. 

7. Same. 

Where, In ejectment to recover possession of a town lot located by 
plaintiff in Alaska on the public domain, the only abandonment pleaded 
was one made long prior to défendants purchase, and the only évidence 
of abandonment was that plaintiff had left Alaska, and of her déclara- 
tions to her agent, an instruction that if she left the property in 1899 
under circumstances, as shown by ner acts and déclarations, sucli as 
evidenced no intention to retain the property, then there was an abandon- 
ment ; but, if she left it under such circumstances as showed an intention 
to retain it, then there was no abandonment, was not objectionable, as 
limitiug plaintiff's intention to abandon to the time when she left the 
property. 
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In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintiff in error was the défendant in an action brought by the défend- 
ant in error to recover the possession of a town lot in the city of Nome, 
Alaska, and for damages for the wrongful withholding of the possession 
thereof. In lier complaint the défendant in error alleged that her estate in 
the prémisses was an estate in fee simple, except for the paramount title of 
the United States, being a légal right to the exclusive possession, use and en- 
joyment of said promises ; that on or a bout August 12, 1899, while said land 
was still a part of the vacant, unoccupied, and unappropriated lands of the 
United States and open for location and occupation, she, being a citizen of 
the United States over the âge of 21 years, peaceably and lawfully entered 
upon and took possession of said promises and continued to occupy the same 
until on or about the lst day of May, 1900, when she was ousted by the de- 
fendant. The answer, after denying the material allégations of the com- 
plaint, alleged as a first separate défense that on Kovember 22, 1899, the lot 
was vacant and unoccupied government land, and on that date Fred Tronsen 
entered and located the same as a town lot and built a bouse thereon, that on 
May 2, 1900, he with one J. A. Westby who had acquired an interest therein, 
conveyed the same to J. II. Lampe; that afterwards on May 14, 1900, J. H. 
Lampe for a considération of $1,500, sold and conveyed ,the same to the 
plaintiff in error. For a second separate défense the answer alleged that on 
or about May 14, 1900, the plaintiff in error found one J. H. Lampe in the 
peaceable and exclusive possession of said lot, claiming to hold and own the 
same as a town lot ; that said Lampe had constructed on said lot a dwelling 
house, and that he and his grantors and predeoessors in interest had held, 
possessed, occupied, and used the same ever since it was vacant and unoccu- 
pied public lands of the United States ; that the plaintiff in error in good 
faith purchased said lot from said Lampe and paid therefor $1,500; and that 
the plaintiff in error was entirely ignorant of any claim to said lot by the 
défendant in error, and did cause due and diligent inquiry to be made to as- 
certain if any person otlier than said Lampe had or made any claim to the 
said lot ; that in the months of July and August, 1900, in good faith, and at 
the expense of more than $1,000, the plaintiff in error built and constructed 
a dwelling house on said lot without any knowledge of any claim to the said 
lot by the défendant in error, and that the défendant in error never did until 
long subséquent to the building and completion of said dwelling house notify 
the plaintiff in error of her said claim to said property or make any claim to 
said property. For a third separate défense the plaintiff in error, after al- 
leging the facts set forth in the second separate défense, averred that, prior 
to the time when he purchased the said lot from Lampe, the défendant in 
error had long since abandoned any claim she theretofore had or made to 
said lot or any part thereof. Upon the issues so raised, the cause was tried 
before a jury, and a verdict was returned in favor of the défendant in error, 
and a judgment was rendered adjudging her to be entitled to the possession 
of said premises and to damages in the sum of $1,250 for the wrongful déten- 
tion of the same. 

J. C. Campbell, W. H. Metson, E. C. Drew, C. H. Oatman, and Ira 
D. Orton, for plaintiff in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We find no merit in the contention that the trial court should hâve 
instructed the jury to return a verdict for the plaintiff in error. The 
évidence was not disputed that the défendant in error arrived in Nome, 
July 14, 1899, and that on August 12th of that year she staked the lot 
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in question and' placed a location notice thereon, and that thereafter she 
dug a ditch around the lot, put a fence around it, and put up thereon a 
tent with a board floor and frame, and that she lived on the lot until 
November 1, 1899, when she left Nome for the States. She testified 
that she left the lot in charge of Capt. Tronsen, who lived near by, 
and also asked a friend, a Mrs. Rauna, to watch the lot for her ; that 
she left in the tent personal property, consisting of a bed, bedding, 
stove, cooking utensils, chairs, and a table, ail in charge of Capt. 
Tronsen, who promised to look after them until she returned the 
follovving spring; that she said to him : "Ail thèse things I leave hère 
to hold my lot"; that on June 14, 1900, at the opening of navigation, 
she returned to Nome, went to her lot and found it occupied, and found 
that it had been sold to others. She testified that she did ail that she 
could in the summer of 1900 to regain possession of her lot; that 
there were four persons who said that they owned the lot; that in 
November of that year she brought suit against one of them, and 
recovered a judgment; that the plaintiff in error told her that he had 
nothing to do with the lot and to look to Lampe; that Lampe told 
her he had a lawyer and was going to fight ; that both Lampe and the 
plaintiff in error refused to do anything about it; that in 1901 she 
was ill and had to leave Nome; that she came back in 1903 and was, 
and for a long time remained, sick. The only testimony in the record 
tending to show that the défendant in error intended to abandon her 
property when she left it in the fall of 1899, is that of Capt. Tronsen 
who said that when she went away, she told him that if he wanted 
the lot he could take it. In view of the admissions made by Capt. 
Tronsen on his cross-examination, it is not surprising that the jury 
discredited his testimony and found for the défendant in error. But 
whether his testimony was true or false, there was clearly sufficient 
évidence to go to the jury to sustain the claim of the défendant in 
error to the right of possession of the property, and, if credited, to nég- 
ative the contention that she at any time abandoned or intended to 
abandon it. 

It is assigned as error that the court, after instructing the jury that 
the plaintiff in the action must establish by a prépondérance of the 
évidence each of the allégations of her complaint, and that otherwise 
the verdict should be for the défendant, proceeded to charge as 
f ollows : 

"On the otber hand the défendant must, by a prépondérance of the évi- 
dence In the case, establish the abandonment set up as a défense to entjtle 
him to your verdict. If he do not so prove an abandonment, your verdict 
should be for plaintiff." 

It is urged against this instruction that it gave the plaintiff in 
error the benefit only of the défense of abandonment, and that it ex- 
cluded considération of his other défenses. It is évident, however, 
frorn reading the instruction which is complained of, that it was di- 
rected solely to the particular défense of abandonment, and the jury 
must hâve so understood, for the court elsewhere fully instructed 
them that if they believed from the évidence that Lampe found Tron- 
sen in the quiet, peacable, and exclusive possession of the lot, residing 
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thereon, and claiming to own the same, and that Lampe in good faith, 
having made such reasonable inquiries as a prudent man would do 
under like circumstances, and obtaining no information or notice of 
plaintifï's claim, purchased said lot from Tronsen and his co-owner, 
and paid a valuable considération therefor, and thereafter Lampe for 
a valuable considération sold and conveyed the lot to the défendant, 
who purchased the same in like good faith after like reasonable in- 
quiry, and without any notice of plaintifï's rights or claims, the ver- 
dict should be for the défendant. The pla : 'tiff in error was thus given 
the benefit of his other défenses. This is a sufficient answer to the 
contention. But there is another answer, and that is that the facts 
set forth in the other défenses would, if true, constitute no défense to 
the cause of action alleged in the complaint. They do not show that 
the plaintiff in error was an innocent purchaser of the right of pos- 
session of the property. In order to obtain protection on the ground 
that he is an innocent purchaser for value and without notice a pur- 
chaser must hâve acquired title to the subject-matter of his purchase. 
Young v. Schofield, 132 Mo. 660, 34 S. W. 497 ; Wells v. Walker, 29 
Ga. 450; In Vattier v. Llinde, 7 Pet. (U. S.) 270, 8 L. Ed. 675. 
Chief Justice Marshall said that the rules respecting a purchaser 
without notice are framed for the protection of him who purchases a 
légal estate and pays the purchase money without knowledge of an 
outstanding equity. They do not protect a person who acquires no 
semblance of title. In Sampeyreac v. United States, 7 Pet. (U. S.) 
222-241, 8 L. Ed. 665, it was said that a grantor can convey no more 
than he possesses. Lampe, from whom the plaintiff in error pur- 
chased, was in no better position to convey the right of possession 
than if he had held under a forged deed. The doctrine of bona fide 
purchaser without notice does not apply where the purchaser buys no 
title at ail. His good faith cannot create title. Dodge v. Briggs (C. 
C.) 27 Fed. 160, 166; Texas Lumber Mfg. Co. v. Brandi, 60 Fed. 201, 
8 C. C. A. 562. In addition to this both Lampe and the plaintiff in 
eiror held under quitclaim deeds. It is the gênerai rule, that the 
grantee in a quitclaim deed is a purchaser with notice, and that 
he takes onlv the interest of his grantor in the premises. May v. Le 
Claire, 11 Wall. (U. S.) 217, 20 L. Ed. 50; Villa v. Rodriguez, 12 
Wall. (U. S.) 323, 20 L. Ed. 406 : Baker v. Humphrey, 101 U. S. 494, 
25 L. Ed. 1065; Runyon v. Smith (C. C.) 18 Fed. 579; Dodge v. 
Briggs (C. C.) 27 Fed. 167; Gest v. Packwood (C. C.) 34 Fed. 368; 
Baker v. Woodward, 12 Or. 3, 16 Pac. 173; American Mortgage Co. 
y. Hutchinson, 19 Or. 334, 24 Pac. 515 ; Low v. Schafter, 24 Or. 239, 
-33 Pac. 678. 

It is urged that the court erred in instructing the jury that the bur- 
den of proof on the issue of abandonment was upon him who alleged 
abandonment. The plaintiff in error cites Sabariego v. Maverick, 
124 U. S. 261-300, 8 Sup. Ct. 461-482, 31 L. Ed. 430, in which the 
court said; 

"It follows that in cases where the proof on the part of the plaintiff does 
not show a possession continuons until actual dispossession by the défendant 
or those under whom he claims, the burden of proof is upon the plain- 
tiff to show that his prior possession has not been abandoned." 
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The language so used was applied to the particnlar facts in the case 
then before the court, and it expresses the doctrine that if the plain- 
tiff's possession is not continuous until actual dispossession by the 
défendant or those under whom he claims, the burden of proof to re- 
but the presumption of abandonnant is placed upon the plaintif?. 
But, in the présent case, the proof was, and there was no évidence to 
contradict it, that the possession of the défendant in error was con- 
tinuous up to the time of lier dispossession by Tronsen. Abandonnant 
consists in the intention to abandon and the external act by which the 
intention is carried into effect. Stevens v. Norfolk, 42 Conn. 377; 
Livermore v. White, 74 Me. 452, 43 Am. Rep. 600. According to ail 
the testimony the défendant in error was in possession up to the time 
when she left Nome, and she testified that she then placed Tronsen 
in possession as lier agent. It is not shown that there was at any 
time when the premises were unoccupied. The évidence of abandon- 
ment upon which the plaintiff in error relied was Tronsen's testimony 
that when she left Nome the défendant in error said to him: "You 
can take the lot," and that two or three weeks later he concludcd to 
take up her offer and took possession. In brief, the whole proof of the 
purpose of the défendant in error to leave the property without the 
intention to return consists in the words which she is said to hâve 
uttered to Tronsen and the fact that she went away frorn Nome. It is 
too plain to require discussion that where a défendant in such an 
aciion as this, relies upon the words of the former possessor to show 
an intention to abandon, the burden of proof is upon him to prove 
that the words were spoken, and that in the absence of facts sufficient 
to shift the burden of proof, it must always rest upon him who asserts 
the abandonment. 1 Cyc. 7; Tayon v. Ladew, 33 Mo. 205. This 
is not a case such as Sabariego v. Maverick, in which the premises 
were left unoccupied and possession was not demanded by the former 
possessor for so long a period as to require proof that he did not 
intend to abandon. In this connection the plaintiff in error argues 
that the fact that the présent action was not commenced until four 
years after the return of the plaintiff in error to Nome is in itself suf- 
ficient to show abandonment. To this there are two answers: First, 
that such is not the abandonment which is pleaded. The answer al- 
lèges that prior to the time when the plaintiff in error purchased the 
lot, the défendant in error had long since abandoned any claim she 
had made thereto. Second, it is shown by the évidence and it is not 
disputed that immediately on her return to Nome and her discovery 
that she had been deprived of the possession the défendant in error 
demanded the possession of and asserted her claim to the lot, and that 
she never admitted any right in the plaintiff in error. The case does 
/îot corne within the rule of such cases as Whitney v. Wright, 15 Wend. 
(N. Y.) 172, which was approved in Sabariego v. Maverick. In 
Whitney v. Wright the court held that the omission by the first pos- 
sessor to bring an action against the disseisor claiming a title adverse 
for a period of 13 years, with knowledge of the adverse entry and the 
continuous possession under it, would authorize a jury to find an aban- 
donment by the prior possessor; but in that case the plaintiff was 
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aware that his tenant had abandoned the premises and that thereafter 
the possession had passed into adverse hands. Without any excuse 
for the omission, he neglected for 13 years "to assert his right in any 
manner whatever." In the présent case the défendant in error as- 
serted her right, but omitted for a period of four years to bring her 
action. The most that can be said of her delay in bringing her action 
is that it might be taken into considération in connection with other 
circumstances to throw light upon her intention. Sweeney v. Reilly, 
42 Cal. 402-408. 

The plaintiff in error assigns as error the following instruction: 

"If she left the property in 1899 under circuinstances, as shown by her acts 
and déclarations, such as evideneed no intention to retain the property, then 
there was abandonment; if, on the other hand, she left it under such circum- 
stances as showed an intention to retain it, then there was no abandonment." 

The objection made to this instruction is that it told the jury that the 
intention to abandon must hâve existed at the time when the défendant 
in error left the property, and the plaintiff in error contends that if at 
any time subséquent thereto up to the time of bringing the action she 
abandoned it, it was a good défense. But, as we hâve already seen, the 
only abandonment pleaded was an abandonment made long prior to 
the purchase by the plaintiff in error. The only évidence tending to 
show such abandonment was the évidence of her leaving Nome, and of 
her déclarations to Tronsen. There was no évidence of an intention 
to abandon after she returned to Nome. The court did not err there- 
fore in conforming the instructions to the issues and to the évidence 
in the case. 

We find no error for which the judgment should be reversed. 

It is accordingly affirmed. 



HARK et al. v. C. M. ALLEN CO. et al. 

(Circuit Court of Appeals, Third Circuit. June 28, 1900.) 

No. 15. 

1. Bankbuptcy — Petittok- — Amendment — Acts of Bankrtjpt. 

An original bankruptey pétition alleged tbe act of bankruptcy to be 
the removal, transfer, and concealmeut of its property from their 
designated places of business "with intent to hinder, delay and de- 
fraud creditors." At the trial, the bankrupts admitted their insolvency 
and testified that they did not remove or transfer any of their stock 
"with intent to hinder, delay, or defraud creditors," but that they dis- 
posed of ail of their merchandise and the cash realized froin the sale 
thereof by transfcrring it to certain of their creditors in payaient of 
alleged debts due them. Held, that it was not an improper exercise 
of the trial court's discrétion, after setting aside a verdict in favor of 
petitioners and granting the bankrupts a new trial, to permit petitioners 
to amend their pétition by alleging as acts of bankruptcy that the 
bankrupts removed and sold their merchandise and assets and trans- 
ferred the saine to various creditors with the intent to prêter them. 

2. Same — Amendment Xuno Pko Tunc. 

The original pétition having been fllcd within four months after the 
making of such transfers, it was proper for the court to permit the 
ameiidments, which were not filed until after the four months had ex- 
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pired, to be flled nunc pro tune as of the date of the flling of the origi- 
nal pétition. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 142 Fed. 279. 
See 136 Fed. 986, 135 Fed. 603. 

Henry N. Wessel, for petitioners. 
Harry S. Mesiror, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

GRAY, Circuit Judge. The petitioners ask this court, under the pro- 
visions of section 24b of the bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 553 [U. S. Comp. St. 1901, p. 3132]) to revise in matter of 
law certain proceedings in bankruptcy against the petitioners, in 
the District Court for the Eastern District of Pennsylvania, in rela- 
tion to the leave granted by said court to the petitioning creditors 
named in the caption heréof, to amend their original pétition in invol- 
untary bankruptcy. 

This original pétition represented that the said Benjamin W. Hark 
and Harry A. Hark, individually and trading as Hark Brothers, were 
insolvent, and that within four months next preceding the date of the 
pétition, had individually and as a partnership, committed an act of 
bankruptcy, in that between the lOth and the 15th days of October, 
1904, and at other times, they had "removed, transferred and con- 
cealed a large portion of their property, consisting of pièces of woolen 
goods, silks, linens, etc., from their place of business at 821 Cherry 
Street, Philadelphia, with intent to hinder, delay and defraud their 
creditors." The indebtedness of the alleged bankrupts to the petitioning 
creditors, is stated to be $1,356, and the value of the goods removed 
to be at least $10,000. The pétition prayed that the said Benjamin 
W. and Harry A. Hark, individually and trading as Hark Brothers, 
should be adjudged bankrupts. It was filed on October 21, 1904. 
In response to the order to show cause, made by the court, the défend- 
ants appeared and filed an answer on the 9th day of November, 1904, 
in which they excepted to the pétition as insufncient in its averments, 
and also, without waiving the alleged defects in the said pétition, 
made answer, denying the allégation that, at the time mentioned in 
said pétition, or at any other time, they had transferred or concealed 
any part of their property, with intent to hinder, delay or defraud 
their creditors. They also demanded a trial by jury, of the issues 
presented by creditors' pétition and their answer. The exceptions to 
the pétition were considered in the light of a demurrer by the learned 
judge of the court below, and were overruled Mardi 13, 1905. On 
the 12th day of June, 1905, a jury trial was had on the issues raised 
by the pétition and answer, as prayed for by the défendants, and a 
verdict rendered in favor of the plaintifïs, that the défendants, "indi- 
vidually and trading as Hark Brothers, did commit an act of bank- 
ruptcy, as set forth in plaintifïs' pétition filed." 



HARK V. C. M. ALLEN CO. 667 

On the loth day of June, 1905, the défendants moved the court for 
a new trial, upon reasons filed. On August lOth, 1905, a new trial 
was granted. On August 25th, 1905, the petitioning creditors filed 
a pétition in the said court below, sitting in bankruptcy, praying "for 
leave to amend the creditors' pétition filed in the above case, by add- 
ing the following acts of bankruptcy : 

"And your petitioners further represent that the said Benjamin W. Hark 
and Harry A. Hark, individually and trading as Hark Brothers, while insol- 
vent, and within four months next preceding the date of filing of this péti- 
tion, committed an act of bankruptcy, in that they did, between the lst of 
September and the loth of October, 1904, transfer merchandise consisting 
of ladies' skirts, etc., amountlng to $1,500, to Sax Brothers of the city of 
Philadelphia, creditors of the said alleged bankrupts, with intent to prefer 
the said Sax Brothers over the other creditors of the said alleged bankrupts. 

"That the said Benjamin W. Hark and Harry A. Hark, individually and 
trading as Hark Brothers, while insolvent, and witliin four months next 
preceding the date of the filing of this pétition, committed an act of bank- 
ruptcy, in that they did, between the lst and lôth day of October, 1904. 
transfer the sum of $250 in cash to Jennie Hark of Philadelphia, one of their 
creditors, with intent to prefer the said Jennie Hark over their other credi- 
tors. 

"That the said Benjamin 'W. Hark and Harry A. Hark, individually and 
trading as Hark Brothers, while insolvent, and within four months next 
preceding the date of the filing of this pétition, committed an act of bank- 
ruptcy, in that they did, between the lst and 15th day of October, transfer 
the sum of $300.00 in cash to Mr. Lebowitz, of Philadelphia, one of their 
creditors, with intent to prefer the said Mr. Lebowitz over their other 
creditors. 

"That the said Benjamin AV. Hark and Harry A. Hark, individually and 
trading as Hark Brothers, while insolvent, and within four months next 
preceding the date of the filing of this pétition, committed an act of bank- 
ruptcy in that they transferred to Miller & Pleet, of Philadelphia, creditors 
of the said alleged bankrupts, the sum of $40.43 in cash, on September 21, 
1904; the sum of $200 in cash, on September 29, 1904; the sum of $57.10 in 
cash on October 1, 1904; the sum of $49.70 on October 4, 1904; the sum of 
$26.54, on October 7, 1904, and the further sum of $650 between the lst and 
15 th of October, 1904, with intent to prefer tlie said Miller & Pleet over the 
other creditors of the said alleged bankrupts. 

"That the said Benjamin W. Hark and Harry A. Hark, individually and 
trading as Hark Brothers, while insolvent, and within tour months next 
preceding the date of the filing of this pétition, committed an act of bank- 
ruptcy, in that they did, between the lst of August and the 15th of October, 
1904, transfer the sum of $1263.77 in cash to Harry Miller, of Philadelphia, 
one of their creditors, or to the Girard National Bank, or to both, with in- 
tent to prefer the said Girard National Bank or the said Harry Miller, or 
both, over the other creditors of the said alleged bankrupts." 

The petitioners further pray for leave to amend their pétition, "by 
adding after the words, in the allégation of the act of bankruptcy, 
'between the lOth day of October, A. D. 1904, and the 15th day of 
October, 1904, and at other times,' the words, 'to wit, between the 
lst day of September, 1904, and the lOth day of October, 1904' ; your 
petitioners being informed and believe that the words, 'and at other 
times,' in the original pétition are too indefinite." 

On December 27th, 1905, thèse amendments were allowed by the 
court. To this order allowing the said amendments, the défendants 
excepted, and in their pétition, ask this court to revise in matter of 
law the proceedings aforesaid in the district court, and to dismiss 
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the said pétition of the petitioning creditors, for leave to amend the 
original pétition in involuntary bankruptcy in this case. 

The contention of the petitioners is, that by the amendments, the 
petitioning creditors were allowed to allège a new cause of bank- 
ruptcy against the défendants, and that the amendments were filed 
more than four months after said alleged acts of bankruptcy. 

A libéral policy in regard to the allowance of amendments to plcad- 
irigs, both at common lavv and in equity, is to be encouraged, where 
the amendments proposed tend to prevent a failure of justice through 
technicalities, and where their allowance does not affect injuriously 
any just right of the opposite party. Statute law has recognized the 
wisdom of this policy, both in this couutry and in England, by en- 
larging the discrétion of the courts in that regard, and the trend of 
judicial opinion has stamped it as an enlightened policy, tending to 
promote the ends of justice. 

We do not think the learned judge of the court below in this case 
transgressed the legitimate bounds which limit his discrétion in such 
cases. The original pétition stated the act of bankruptcy to be the re- 
moval, transfer and concealment of the défendants' property from 
their designated place of business in Philadelphia, with intent to hin- 
der, delay and defraud their creditors. In asking for leave to amend 
their pétition after the verdict in their favor had been set aside by the 
court, the petitioning creditors state that the original allégation was 
founded upon the only information then procurable, as to the alleged 
acts of bankruptcy. This information was, that on the loth day of 
October, 1904, the place of business of the alleged bankrupts, was 
found closed and their entire stock in trade gone; that a few days 
previous to the date last mentioned, divers persons had seen large quan- 
tifies of merchandise at said place of business, and that divers other 
persons had witnessed the removal thereof under suspicious eircum- 
stances ; that they were informed that this merchandise was not dis- 
posée! of in the regular course of business, but was transferred or con- 
cealed for the purpose of defrauding creditors. Upon this informa- 
tion, not unreasonably, the petitioning creditors allège such a trans- 
fer and concealment as an act of bankruptcy. At the trial before the 
jury, they allège that the défendants themselves testified that they 
neither removed nor transferred any of their stock "with intent to hin- 
der, delay or defraud their creditors," but that they disposed of ail 
their merchandise, and the cash realized from the sale thereof, by trans- 
ferring the same to certain of their creditors, in payment of alleged 
debts due said creditors; that the alleged bankrupts admitted their 
insolvency at the trial, and also admitted an, act of bankruptcy, though 
différent from the one alleged in the creditors' pétition. 

Such being the testimony, the trial judge was clearly justified in set- 
ting aside the verdict against the défendants, as the act of bankruptcy 
alleged was not proven. That ail the goods were removed from de- 
fendants' place of business, as alleged in the pétition, was not denied, 
but it was denied that they were removed or concealed with the par- 
ticular intent charged in the pétition. It was, however, admitted that 
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they were removed and disposed of to certain preferred creditors, vvith 
the intent to prefer them over the other creditors. The substantive 
physical act of removal of the goods froni the place of business, under 
circumstances that did not advertise to the creditors and public what 
disposition had been made of them, was the same as alleged in both 
the original and amended pétitions. It was not in the power of peti- 
tioning creditors to ascertain just how the goods removed were dis- 
posed of, or with what particular intent the suspicious removal was 
made. No lâches or want of diligence can be imputed to them, in 
not being able to truly characterize the admitted act of bankruptcy 
until the information was acquired by the testimony of the défendants 
themselves at the trial. No injustice is done the défendants, by allow- 
ing the creditors to truly characterize the acts alleged by them in their 
original pétition. The act of bankruptcy alleged in the amendment, 
was not a new act of bankruptcy, but was the same act of the défend- 
ants as set forth in the original pétition, differently characterized. 

No surprise could possibly be worked to the défendants by the 
amendments, and no new proofs were necessary to sustain or défend 
against the amendments, It is true, that the date at which the amend- 
ments were filed, was more than four months after the act alleged 
in the amendments and in the original pétition, but no reason présents 
itself why, in justice to ail the parties concerned, the amendments 
should not be taken as of the date of the original pétition. To do 
otherwise, it seems to us would be to allow the défendants to escape 
the just conséquences of their own conduct, upon the merest techni- 
cality, and defeat unnecessarily the beneficent ends had in view in the 
enactment of the bankrupt law. 

We think that none of the numerous décisions cited by the peti- 
tioners (and we hâve examined them ail) would support the order 
prayed for under the circumstances disclosed in this record. 

It is true, that the enumeration of some of the articles of property 
in the original pétition differed in description from those enumerated 
in the amendment, but in both cases, those enumerated only purport 
to be a spécification of part of what is embraced in the gênerai de- 
scription of the property transferred. The allégation in the first in- 
stance refers to an entire transfer of ail défendants' property, so that 
the property alleged to hâve been transferred in the amendment, must 
necessarily be included therein. At ail events, it is in both instances 
a transfer of property of défendants. 

We think the learned trial judge, with the knowdedge of ail the 
facts proven in the jury trial, was abundantly justified in allowing the 
amendments prayed for. 

The pétition of review is therefore dismissed. 
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LEE YUEN SUE v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1906.) 

No. 1,262. 

1. àliens — Chinese — Déportation Proceedings — Citizenship — Bueden or 

Pboof. 

Where, in proceedings for the déportation of a Chinaman, he clairned to 
be a native-born citizen of the United States, the burden of proof of such 
fact was on him, as proivided by Act May 5, 1892, c. GO, 27 Stat. 25 
[U. S. Comp. St. 1901, p. 1319], and Act Nov. 3, 1893, c. 14, 2S Stat. 7 
[U. S. Comp. St. 1901, p. 1322]. 

[Ed. Note. — Citizonship of the Chinese, see notes to Gee Fook Sing v. 
United States, 1 C. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

2. Same — Trial — Examination of Acciised. 

Where the évidence in Chinese déportation proceedings left the ques- 
tion as to defendant's alleged citizenship in doubt, it was not error for the 
judge to cause défendant, accompanied by his counsel, to be brought before 
him, and to further examine défendant conccrning the évidence. 

3. Same — Evidence. 

In proceedings for the déportation of a Chinese person, évidence helâ, 
insufficient to establish that he was a native-born citizen of the United 
States. 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

Daniel Landon, for appellant 

Jesse A. Frye, U. S. Atty., Alfred E. Gardner, Asst. U. S. Atty., 
and Edward E. Cushman, Sp. Asst. to Atty. Gen. 

Before GILBERT and ROSS, Circuit Judges, and HAWEEY, 
District Judge. 

HAWLEY, District Judge. Appellant was arrested by immigra- 
tion inspectors in the state of Washington for being unlawfully in 
the country without any certificate of registration, and taken before 
a commissioner, who, upon hearing, ordered him to be deported. 
He took an appeal to the United States District Court, claiming to 
be a native-born citizen of the United States. When the case came 
before the court, it was regularly referred to a United States com- 
missioner at Seattle, who took and reported the testimony of ap- 
pellant. Pursuant to a stipulation, several dépositions of witnesses 
were taken in San Francisco, and duly reported to the court, and the 
cause was regularly submitted. Before any décision was rendered, 
the judge caused appellant to be brought into court, and without the 
appellant or the interpréter being sworn, the appellant was interro- 
gated by the court. Thereafter the court, not being satisfied or con- 
vinced from ail the testimony, that appellant was born in the United 
States, entered a decree affirming the order of déportation. From 
this decree, the présent appeal is taken. 

The industry of counsel for appellant allèges 15 assignments of 
error, but his contentions really présent but two grounds for the 



LEE YUEN SUE V. UNITED STATES. 671 

considération of the court: (1) That the évidence does not support 
the decree. (2) That the court erred in its procédure of interrogat- 
ing appellant after the testimony had been submitted. 

We are of opinion that the contentions of counsel for appellant 
cannot be sustained. 

The statutes of the United States cast the burden upon appellant 
to prove to the satisfaction of the court that he was born in the 
United States. Act May 5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. 
St. 1901, p. 1319] ; Act Nov. 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. 
St. 1901, p. 1322]. United States v. Sing Lee (D. C.) 125 Fed. 
627, 628; Chin Bak Kan v. United States, 186 U. S. 193, 22 Sup. 
Ct. 891, 46 L. Ed. 1121. 

Appellant testified before the commissioner that he was born at 
741 Commercial street, San Francisco, Cal., 26 years ago; that his 
father, whose name was Lee Quey Won, kept a Chinese grocery 
store on Commercial street in San Francisco, Cal., for 15 years; that 
his mother, whose name was Chong Shee, died when he was 4 or 
5 years old; that appellant lived in San Francisco until he was 10 
years old, and then moved to Portland, Or., with his father, where 
he lived for 11 years; that his father lived in Portland until 1897, 
when he went to China, where he now lives ; that appellant lias for 
the past 5 years lived in Seattle, Fort Townsend, and Bremerton. 
The testimony of his witnesses tended, if free from doubt, to cor- 
roborate his own statement; but, to some extent, there was a con- 
flict between his testimony and some of the witnesses, enough, at 
least, to create a suspicion in the mind of the court as to the truth- 
fulness of the testimony. 

Appellant, after his arrest by the immigration commissioners, had 
procured from San Francisco, Cal., a copy of a paper purporting to 
be a birth certificate, issued July 23, 1902, which was fîlled out upon a 
blank requiring the "name of physician or midwife," the answer not 
being given, except "Remarks: Affidavit of Jim Roy and Charles 
A. Bond." This affidavit was sworn to before a notary public in 
San Francisco, and stated that Lee Yuen Sue "is a native-born citi- 
zen of the United States, having been born in San Francisco, Califor- 
nie * * * ^hat your affiants cause this affidavit to be prepared 
to facilitate the travels of the said Lee Yuen Sue. Signed and 
sworn to September 5, 1902." In the certificate of birth appears: 
"Date of birth, May 5th, 1880." In appellant's testimony before 
the commissioner when he was charged with being unlawfully in 
the country, he was asked: 

"Q. Where did you get this paper? A. San Francisco. Q. Were you in 
San Francisco when you got this paper? A. No. Q. How did you get the 
paper? A. Lee Mee [his cousin] got it for me." 

This paper was not légal évidence. It was not prepared as re- 
quired by law (Deering's Ann. St. & Codes Cal. 1903, §§ 3075, 3078), 
and was of no force whatever as a légal document. The facts were 
brought out before the court by the testimony taken immediately 
after his arrest, and were certainly suffi cient when read by the court, 
to induce a close examination of ail the testimony taken in the case. 
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The testimony of one of appellant's white witnesses contains state- 
ments which appear incredible upon their face. This witness testi- 
fied, among other things: 

That he had lived in San Francisco 29 years, and had been employed in 
Chinatown 19 years as doorkeeper in the Broadway Theater, and that he 
personally came in contact with many Chinese during ail that time. "Q. Did 
you know a Chinanian by the naine of Lee Yuen Sue? A. Yes, sir. Q. Where 
was he born, if you know? A. I was informed by his father that he was 
born in this city. * * * Q. When did you last see Lee Yuen Sue? A. 
About three years ago, in this city." 

He further testified that he knew appellant's father and mother, 
and had frequently seen the boy in his father's store and recognized 
his photograph attached to the interrogatories in the dépositions. 
Upon his cross-examination he testified: 

That this was "the flfth time" he had been called upon to testify in Chinese 
cases "as to the place of birth of the Chinese. * * * I was simply asked 
to come hère when they called the persons to my recollection, if I recollected 
them, the same as in this case." That appellant "went away from hère some 
15 years ago, and for 12 years I did not see him at ail up to 3 years ago. 

* * * Q. And during that time you were not acquainted with him? A. No, 
sir. Q. Did you kuow him when he came back to San Francisco at the end 
of 12 years? A. He came there and spoke to me, and I did not know him. 
He told me who he was, and called things to my recollection, and mentioned 
his father, and he told me that he had been in Portland and was going to 
China or somewheres. * * * Q. Ile stopped you and particularly called 
jour attention to the fact that he was Lee Yuen Sue, on this occasion? A. 
Yes, sir. * * * Q. Did he call your attention again to the fact that he 
was born in the city and county of San Francisco? A. Yes, sir. * * * 
Q. He stopped you and told you ail about his father again? A. Yes, sir. 

* * * Q. If you did not know Lee Yuen Sue when he came back and 
reported to you three years ago, how do you know that you ever saw him 
when he was young? A. Because he called my attention to things when I did 
know him. Q. What did he call your attention to? A. I kicked him out of 
the theater one morning when I was doorkeeper of the theater. Q. You 
remember that distinetly? A. Yes, sir. Q. That was 15 years past? A. Yes, 
sir. I had forgotten the circumstance." 

The above is sufficient to illustrate the character of ail this tes- 
timony on thèse and similar points. When the court, after the case 
was submitted, read over the testimony, it evidently noticed that 
there were some discrepancies, some conflict therein, and that much 
of the testimony was in the nature of hearsay, and unsatisfactory. 
If the court had acted upon it, he would doubtless hâve entered an 
order of déportation, but in order to ascertain the truth, the court 
deemed it proper to call appellant and give him an opportuuity to 
explain matters. This action was favorable to appellant. It does 
not involve any question as to the regular methods of procédure in 
the trial of ordinary cases. When appellant was brought before the 
court his counsel was présent, and the court proceeded to ask appel- 
lant several questions, to which no objection or exception was taken. 
Among other things, the following: 

"Q. In your previous statements you hâve said that this paper was ob- 
tained for you by a cousin of yours who is now in China, and that he sent 
it to you when you were in Seattle, how do you explain that? A. I did not 
remember about it . Q. When you were in San Francisco at the time of 
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receiving tliis paper, did you meet any white m en there that you knew? A. 
Yes, I met Charley Bond and Jim Roy. Q. Did tliose two men go with you 
to the recorder's office when you obtained tins certificate? A. Yes; tliey are 
the men that went with me. * * * Q. Do you remember anything that 
happened in San Francisco when you were a little boy, before you lett San 
Francisco to go to Portland? A. No ; I do not remember. * * * Q. Did 
you ever go to a Chinese theater when you were a child without your parents 
being with you, and were you ever ehased away from a theater when you 
were there? A. No; I never been ehased away. Q. Did the doorkeeper ever 
kick you out from a Chinese theater in San Francisco when you were a little 
boy? A. No. Q. When you were in San Francisco at the time of obtaining 
this certifieate did you meet a white man who was doorkeeper in a Chinese 
theater, and talk to him, and tell him anything about kicking you out of a 
Chinese theater when you were a little boy? A. No ; I did not." 

This testimony explains itself. The court in rendering its décision 
said: 

"The testimony in behalf of the appellant to support hls claim that he is a 
native of San Francisco is not convincing, and for that reason I am unable to 
make a finding in his favor." 

The rule in this class of cases is universal : 

"That the judgment of the District Court should not be interfered with 
unless the case shows clearlv that an incorrect conclusion bas been reaehed." 
Lee Sing Far v. United States, 94 Fed. 834, 837, 35 C. C. A. 327 ; Woey Ho v. 
United States, 10D Fed. 888. 48 C. C. A. 705 ; United States v. Leung Sam (D. 
C.) 114 Fed. 702; Lee Ah Yin v. United States, 116 Fed. 614, 54 C. C. A. 70; 
United States v. Lee Huen (D. C.) 118 Fed. 442, 457 et seq. ; United States 
v. Sing Lee (D. C.) 125 Fed. 027, (529; Cliew Hing v. United States, 133 Fed. 
227, 61 C. C. A. 281; Mar Sing v. United States (C. C. A.) 137 Fed. 875, 876; 
Quock Ting v. United States, 140 U. S. 417, 420, 11 Sup. Ct. 733, 851, 35 L. Ed. 
501. 

In Woey Ho v. United States, supra, this court said: 

"It is trae that in ail the Chinese cases this court lias been enabled and 
taken pains, to point out the unreasonable. improbable, and unsatisfactory 
points in the testimony which justified the trial court in disbelieving it. This 
duty, however, rests with the trial courts, and, in a certain sensé, may be 
said to be optional with tbein. If no reasons are given for their action, 
this fact does not of itself furnish a suflicient ground to justify a reversai. 
Error must affirmatively appear. This court cannot assume that the court 
below acted arbitrarily in refusing to believe the testimony of any witness." 

Speaking of the burdens cast by the law upon this class of aliens, 
the court, in Chin Bak Kan v. United States, supra, said: 

"The législation, and the circumstances considered, compliance with its 
requirements cannot be avoided by the mère assertion of citizenship. The 
facts on which such a claim is rested must be made to appear. And the 
inestimable héritage of citizenship is not to be couceded to those who seek 
to avail themselves of it under pressure of a particular exigency, without 
being able to show that it was ever possessed." 

The suggestion made by appellant's counsel that the court acted 
arbitrarily is absolutely without foundation. The conclusion reaehed 
by the court is fully sustained by the évidence. 

The decree of the District Court is affirmed. 
146 F.— 43 
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McDOTJGALD v. NEW YORK LIFE INS. CO. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1906.) 

No. 1,270. 

1. INSURANCE POLICY — MATUEITY OF PKEMIUM — CONSTRUCTION. 

A policy was signed and delivered October 4, 1895, to take effect as 
of the SOth day of June of that year. It provided for grâce of one 
monta in the payment of premiums, and authorized reinstatement within 
six mo îtlis after nonpayment of any premium, subject to évidence of 
good health satisfaetory to the company, and declared that it could not 
be forteited after it had been in force three full years as thereafter 
provided. At the time the policy was issued, the insured gave bis note 
for two years' premiums. Ileld, that treating the note as payment, the 
policy tecame subject to forfeiture at the expiration of the month of 
grâce after June 30, 1897. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, § 
913.] 

2. STATUTES RETROSPECTIVE OPERATION". 

A statute is not rétrospective in opération because a part of the req- 
uisites for its action is drawn from anotlier statute existing before the 
passage of the act in question. 

|Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Statutes, §§ 342, 
343.] 

3. Insurance — Forfeitures — Statutes. 

Laws N. Y. 1897, p. 92, c. 218, § 2, déclares that no life Insurance cor- 
poration djing business within the state shall, within one year after 
default in the payment of premium, forfeit the policy, unless a written 
or priiited notice, etc., shall hâve been duly addressed and mailed to the 
insured or the assignée of the policy. Held, that wliere an insurer sub- 
je t to such act made no attempt to cancel a Oalifornia policy until more 
tlun a year had elapsed after default in the payment of premium, such 
act was inapplicable. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 
703, 904, 1917.] 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

Tins is an action on a policy of life insurance issued on October 4, 1895, 
to J. D. McDougald for $10,000, payable to bis estate on bis death. Prior to 
his death, wliich occurred November 17, 1898, he assigned said policy to his 
sister-in-law, Mrs. Margaret McDougald, as security for an indebtedness, 
which, after his death, was assumed by his widow (plaintiff in error). 

The policy provides that : "The company further agrées that this policy 
shall be incontestable after it has been in force one full year from the date 
of the exécution of this contract if the premiums hâve been duly paid as 
provided berein. This contract is made in considération of the written ap- 
plication for this policy, which is hereby made a part of this contract, and 
in further considération of the sum of six hundred and thirty-nine dollars 

and cents, to be paid in advance (being the premium for two years' terni 

insurance), and of the payment of four hundred and sixty-flve dollars and 

• cents (being the life premium) on the thirtieth day of June in every 

year thereafter during the continuance of this policy. The beneflts and 
provisions placée! by the company on the next page are conditions précèdent 
and are a part of this contract. * * * " 

Among the beneflts and provisions of the policy which are referred to as 
conditions précèdent are the following: "If any premium is not paid on or 
before the day when due, this policy shall become void, and ail payments 
previously made shall remain the property of the company, exeept as hère- 
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inafter provided. A grâce of one month will be allowed In payment of sub- 
séquent premhirns after this policy shall bave been in force three months, 
snbject to an interest charge at the rate of 5 per cent, per annum for the 
number of days during which the premium remains due and unpaid. During 
tbe rnonth of grâce this policy remains in force, and the unpaid premium, 
with interest as above, remains an indebtedness to the company, wbich will 
be dedueted from the amount payable under this policy if tbe deatli of the 
insured shall oceur during the month. This policy will be reinstated on 
written application therefor within six months after nonpayment of any 
premium, subject to évidence of good healtli satisfactory to the company, 
and payment of prcmiums to date of reinstatement with interest at the 
rate of 5 per cent, per annum. * * * Tins policy cannot be forfeited after 
it shall hâve been in force three full years, as hereinafter providcd." At the 
time the policy was issued MeDougald gave his note in payment of the two- 
year premium, but never paid the note. The annual life premium was never 
paid in wbole or in part. 

The ansvver of the défendant in error sets up nine separate défenses. In 
the fifth it is alleged: "(1) That on tbe llth day of September, iSOfi, at the 
city of Stockton, within this district and state of California. one John D. 
MeDougald rnade written application to défendant for tbe issuance and de- 
Jivery to him of a policy of insurance upon bis life, in whieh application said 
John D. MeDougald expressly contracted and agreed with défendant that 
if said policy should be issued and delivered to him, no suit should be 
brought against défendant after two years from the time wben a cause of 
action should hâve arisen thereon, nor after two years from the time of 
said applicant's death. (2) That on the 4th day of October, 185)5, in com- 
pliance with said application, défendant made. executed and delivered to 
said John D. MeDougald and the latter accepted the policy of life insurance 
applied for, * * * but said policy was so made, executed, and delivered 
as of, and intended and considered by the parties thereto as commencing on 
the 30th day of June, 1805, at the request of said John D. MeDougald, and in 
order that ne miglit thereby seeure a lower rate and premium upon said 
policy than if said policy commenced to run at its date aforesaid. (3) De- 
fendant dénies that said John D. MeDougald or the alleged assignée of said 
policy, Mrs. John D. MeDougald or plaintif! berein, or they or either or any 
of them, hâve or lias duly or at ail performed or complied with ail or any of the 
conditions or provisions of said policy, or any thereof, upon tbeir or each of 
their part to be kept or performed. (4) That more than two years hâve 
elapsed from the time that the alleged cause of action arose which is set forth 
in the complaint herein to the time when the above entitled action was 
brought, and the same is therefore barred by the provisions of said application 
hereinbefore referred to." The court rendered judgment in favor of défend- 
ant. 

It is assigned as error: (1) That the Circuit Court "erred in deciding that 
the first life premium referred to in the complaint became due and payable 
by its terms on June 30, 1897, or within, or at the expiration of 30 days 
thereafter, or at any time prior to June 30, 1808, or within, or at the ex- 
piration of 30 days thereafter; (2) that the court erred in deciding that 
the New York notice law, as amended by the act of April 8, 1807, is applicable 
to the policy sued on, and erred in deciding that the act of October 1, 1892, 
was not applicable to said policy." 

Budd & Thompson and Van Ness & Redman, for plaintiff in error. 
Charles Page, Edward J. McCutchen, and Samuel Knight, for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 
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The contention of the plaintiff in error is: (1) That by the terms 
of the policy itself it was in full force at the tirae of McDougald's 
death; (.3) that if the first ground is untenable, then, under the laws 
of the state of New York, the défendant in error was obliged to mail 
notices of premiums to Mrs. McDougald, the assignée of the policy, 
and that said notices were never sent. Can eitlier of thèse contentions 
be sustained? The record does not contain any of the évidence 
offered at the trial. The complaint sets forth the policy in full, 
and the contentions of counsel are based exclusively upon the 
terms of the policy. This being true, it necessarily folio ws, under 
the familiar and well-settled rules, that ail intendments are in favor 
of the regularity of the action of the court, and that error will not 
be presumed, but must affirmatively appear in the record. In the 
answer of the défendant there are many allégations of fact, which, 
under the rule above stated, in the absence of the testimony, should 
be considered as having been proven. We shall, howcver, consider 
the contentions of the respective counsel as to the proper construction 
of the policy and the statutes of New York applicable thereto. 

1. The argument of counsel for the plaintiff in error is to the 
effect that, inasmuch as the policy by its terms was signed and de- 
livered October 4, 1895, the two years' term insurance covered the 
time of McDougald's insurance to October 4, 1897 ; that the first 30th 
day of June occurring after the expiration of the two year's term 
insurance was in 1898, and that a payment of the annual life premium 
on that day would, if it had been made, hâve covered the insurance 
from the preceding October 4, 1897, to October 4, 1898, or at the 
earliest to June 30, 1898, and that the premium for the first two 
years' term insurance was paid by the promissory note, and the next 
premium did not become due until June 30, 1898 ; the premiums upon 
the policy must be construed as having been paid up to June 30, 
1898 ; that under the table of guaranties contained in the policy, the 
full amount of the insurance was continued without further payment 
of premiums to January 30, 1901, and McDougald having died prior 
thereto, to wit, on November 17, 1898, lie was covered by the in- 
surance, and the assignée was entitled to recover the full amount 
of the policy. This contention is based upon an erroneous theory as 
to the true date of the policy, is wrong in theory, and cannot be 
sustained. 

In the light of ail the facts, without extended discussion, we are of 
opinion that the policy, under its terms, must be construed as having 
fixed the time when the insurance thereunder commenced to run 
as June 30, 1895. If any ambiguity exists in the policy upon this 
subject, it is removed by the application of McDougald for the 
policy, which, in express terms, is made a part of the policy. It is 
apparent that it was the intention of the applicant and the insurer 
that the time when the insurance mentioned in the policy commenced 
was June 30, 1895, although the policy was not signed until Oc- 
tober 4th of that year. The language of the policy indicates, of it- 
self, that this was the contract. The life premium is payable on the 
30th day of each June. The 20-year accumulation period expired 
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on the 30th of June, 1915. The 30th day of June, 1905, désignâtes 
the day on and after which the company will pay an amount equal 
to the total premium, together with the amount of the policy, if it 
shall become a claim. It was also agreed that the policy should not 
be forfeited after it had been in force three full years (under cer- 
tain conditions), and by the table of guaranties, the third full year, 
if the premiums were paid, expired "J une 30, 1898." Each year 
mentioned in the table of guaranties expires June 30th. It neces- 
sarily follows that according to the terms of the policy, even con- 
ceding for the purpose of this opinion, that there was a payment of 
premium by the giving of the note by McDougald, the policy became 
forfeited at the expiration of the month of grâce after June 30, 
1897, namely, July 31, 1897. 

2. An extended argument is presented by the plaintiff in error 
and numerous authorities cited, to show that the policy in question 
is a New York contract; that the law of New York relating to the 
mailing of notices must be complied with ; that the policy could not 
be forfeited except by giving the statutory notice, and finally that 
the policy is subject to the act of 1892, and not the act of 1897, as 
claimed by the défendant in error. We deem it unnecessary to 
discuss at any length the provisions of the various statutes and dé- 
cisions of the courts of New York based upon the respective statutory 
provisions. As a gênerai rule, ail statutes must be construed, and 
their provisions enforced, with référence to their object and pur- 
pose, and the intention of the Législature in passing them. So far 
as the présent case is concerned, after examining the statutes in 
question, we are of opinion that if the laws of New York are ap- 
plicable to this insurance contract, it must be the statute of 1897 in- 
stead of the statute of 1892, that is to govcrn. 

The act of 1897 reads as follows: 

"Section 1. Section sixteen of chapter six hundred and ninety of the laws 

of eigiiteen hundred and nincty-two, entitled 'An act in relation to insurance 

corporations, constituting chapter thirty-eight of tlie général laws.' and known 

as the insurance law, as amended by chapter nine hundred and sevcnteen of 

the laws of eighteen hundred and ninety-five, is hereby amended so as to read 

as follows: 

* ************ 

"Sec. 2. Section ninety-two of said chapter is hereby amended so as to 
read as follows : 

"Sec. 92. No forfeiture of policy without notice. — No life insurance cor- 
poration doing business in this state shall within one year after the default 
in payment of any premium, installaient or interest déclare forfeited or lapsed, 
any policy hereafter issued or reuewed and not issued upon the payment of 
monthly or weekly premiums, or unless the saine is a terni insurance contract 
for one year or less, nor shall any such policy be forfeited, or lapsed, by 
reason of nonpayment when due of any premium, interest or instaliment, or 
any portion thereof required by the ternis of the policy to be paid, within 
one year from the failure to pay such premium, interest or installment unless 
a written or printed notice stating the amount of such premium, interest, 
installment, or portion thereof, due on such policy, the place where it shall 
be paid, and the person to whom the saine is payable, shall hâve been duly 
addressed and mailed to the person whose life is insured, or the assignée of 
the policy, if notice of the assignment lias been given to the corporation, 
at bis or her last known postoffice address in tins state, postage paid by the 
corporation, or by any officer thereof, or person appointed by it to collect such 
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premiurn, at least flfteen and not more than forty-five days prior to the day 
vvhen the same is payable. * * * No action sball be maintained to recove'r 
under a forfeited policy, unless the saine is instituted within one year from 
the day upon which default was made in paying the premium. installaient, 
interest or portion thereof for which it is claimed that forfeiture ousued." 
Laws 1897, pp. 91, 92. c. 218. 

The act of 1897 went into effect April 8, 1897, and the default in 
payment of prcmiums due occurred June 30, 1897. The gênerai rule 
which we deem applicable to the présent case is clearly stated in 
Black on Interprétation of Laws (section 133, pp. 359, 360), as 
follows : 

"When an amendatory act provides that the original statute shall be 
amended 'so as to read as follows,' and thereupon repeats some of the clauses 
or provisions of the amended statute and omits others, and at the same time 
introduces certain new clauses or sections, there are three points which must 
be chiefly noticed in regard to its opération and ei't'ect. In the first place, as 
to those portions of the original statute which the amendatory act simply 
retains, it is not generally to be coustrued as a new enactment. It does 
not repeal those provisions and then re-enact them in the same ternis, but 
they are to be considered as remaining in force from the time of the 
original enactment, and as being merely continued in opération by the amend- 
atory statute. * * * In the second place, those provisions which are 
newly added by the amendatory statute are not to be considered as having 
been in force from the beginning. They take effect from the time of the 
enactment of the amendatory act, and dérive their whole .efficacy and vi- 
tality from the amendiug law, and not from that amended. * * * In the 
third place, ail those provisions of the original statute which are not repeated 
in the amending statute are abrogated or repealed thereby, and are thore- 
after of no force or effect whatever," — eiting Ely v. Holton, 15 N. Y. 595 ; 
Moore v. Mausert, 49 N. Y. 332, and numerous other cases. 

See, also, Estate of Prime, 136 N. Y. 347, 352, 32 N. E. 1091, 
18 E. R. A. 713; Rosenplaenter v. Provident Sav. Soc. (C. C.) 91 
Fed. 728 ; Id., 96 Fed. 721, 37 C. C. A. 566, 46 E. R. A. 473 ; and 
authorities there cited; Florida C. & P. R. Co. v. Foxworth (Fia.) 
25 South. 338, 343, 79 Am. St. Rep. 149 ; Shadewald v. Phillips CMinn.) 
75 N. W. 717; Somers v. Commonwealth (Va.) 33 S. E. 381; Rail- 
way v. Broulette, 65 Minn. 367, 67 N. W. 1010; Kennedy v. Adams, 
24 Nev. 217, 221, 51 Pac. 840; Ëndlich Interp. Stats. §§ 196, 490. 

It is true that a statute is generally to be construed so as to operate 
prospectively only, unless on its face the contrary is manifest beyond 
reasonable question. "But a statute is not rétrospective, in the sensé 
under considération, because a part of the requisites for its action is 
drawn from a time antécédent to its passing." Endlich Interp. 
Stats. § 280. 

As was said by the court below: 

"In the case at bar the insurance company made no attempt to cancel the 
policy within one year after default in payment of premium. The default 
occurred June 30, 1897 ; the caneellation by the company of the policy did not 
occur until July 14, 1898, therefore the law of the state of New York, so far 
as it relates to the matter of notice neither affects nor modifies the express 
terms of the contract, and such being the case, they are controlling, and by 
their plain provisions, the policy was null and void at the time this action 
was instituted, hence action cannot be maintained thereon." 

The resuit thus annotmced by the court below is fully sustained by 
the décisions of the Suprême Court. 
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In New York Life Ins. Co. v. Statham, 93 U. S. 24, 30, 23 L. 
Ed. 789, the court said: 

"It must be coneeded that promptness of payment is essential in the busi- 
ness of life insurance. Ail the calculations of the insurance company are 
based on the hypothesis of prompt payinents. They not only calculate on the 
receipt of the premiums when due, but on compounding interest upon them. 
It is on this basis that they are enabled to offer assurance at the favorable 
rates they do. Forfeiture for nonpayment is a neeessary means of protect- 
ing themselves from embarrassaient. Unless it were enforeeabie, the business 
would be thrown into utter confusion. It is like the forfeiture of shares in 
mining enterprises, and ail other hazardous uudertnkings. There must be 
power to eut off unprofitable members, or the success of the whole scheme 
is endangered. The insured parties are associâtes in a great scheme. This 
associated relation exists whether the company be a mutual one or not. Each 
is interested in the engagements of ail ; for, ont of the coexistence of many 
risks arises the law of average, which underlies the whole business. An es- 
sential feature of tlris scheme is the mathematical calculations referred to, 
on which the premiums and amounts assured are based. And thèse calcula- 
tions, again, are based on the assumption of average mortality, and of prompt 
payments and compound interest thereon. Delinyuency cannot be tolerated 
nor redeemed, except at the option of the company. This has always been 
the understanding and the practice in this department of business. Some 
companies, it is true, accord a grâce of 30 days, or other flxed period, within 
which the premium in arrear may be paid, on certain conditions of continued 
good health, etc. But this is a matter of stipulation, or of discrétion, on the 
part of the particular company. When no stipulation exists, it is the gênerai 
understanding that time is material, and that the forfeiture is absolute if 
the premium be not paid. The extraordinary and even desperate efforts 
sometimes made, when an insured person is in extremis, to meet a premium 
coming due, demonstrates the common view of this matter. The case, there- 
fore, is one in which time is material aud of the essence of the contract. 
Nonpayment at the day involves absolute forfeiture, if such be the terms of 
the contract, as is the case hère. Courts cannot with safety vary the stip- 
ulation of the parties by introducing equities for the relief of the insured 
against their own négligence." 

In Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 559, 24 Sup. Ct. 
538, 541, 48 L- Ed. 788, the court said : 

"Under those circumstances the insured failed to pay, and continued such 
failure for four years prior to his death. Yet, notwithstanding bis failure to 
perform his part of the contract — aud performance by the insured underlies 
the obligation of the insurance company to perform on its part — this action 
was brought to compel the saine performance by the company that would 
hâve been due if be had performed. It is simple justice between two parties 
to a contract containing depending stipulations tliat neither should be per- 
mitted to exact performance by the other without having himself first per- 
formed. It is true cases arise in which one party is enabled to take advan- 
tage of some statutory provision and exact compliance from the other with- 
out having himself first eomplied. and courts may not ignore the scope and 
efficacy of such statutory provisions, but, nevertheless, a judgment for fail- 
ure to perform against one party in favor of the other, when the latter was 
the first delinquent, is offensive to the sensé of righteousness and fair dealing. 
We hâve had before us a séries of cases coming from the saine jurisdiction in 
which, when the insured had for a séries of years neglected to pay their in- 
surance premiums or perform their parts of the insurance contract their 
heirs or beneficiaries hâve, on their deaths, sought to obtain judgments 
against the insurance company for the amounts which would hâve been due 
on the policies if the insured had performed their stipulations in respect to 
the payment of premiums. Courts hâve always set their faces against an 
insurance company which, having received its premiums, has sought by 
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technîcal défenses to avoid payment, and in like manner should they set thelr 
faces against an effort to exact payment from an insurance company wlien the 
premiums hâve deliberately been left unpaid." 

The judgment of the Circuit Court is affirmed. 



MIOCENE DITCH CO. v. JACOBSEN et al. 

(Circuit Court of Appeals, Ninth Circuit. June 10, 1006.) 
No. 1,304. 

1. Waters and Wateb Courses— Rigiit of Way for Ditcii in Public Lands 

— Acquisition — Phtobity of Rigiit. 

Where complainant approprlated certain vvater rights and began the 
construction of a ditch, flume, and pipe Une in 1901, its right to acquire 
a right of way over certain mining claims located in 1002 was not af- 
fected by the fact that the ditch was not completed over such located 
ground until after such location, provided proper diligence was used in 
constructing the ditch. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Waters and 
Water Courses, § 17.] 

2. Eminent Domain — Public Use — Statutes. 

Under Alaska Code, c. 22, §204 (31 Stat. 522), declaring that the 
right of eminent domain may be exereised in behalf of the following 
public uses, to wit, canals, ditches, dûmes, aqueducts, and pipes for public 
transportation, supplying mines and farming neighborhoods with water, 
and for roads, tunnels, ditches, flumes, pipes, and dumping places for 
working mines, a corporation organiaed for the purpose of working mines 
and maintaining an artiflcial waterway had power to condemn a right 
of way for the purpose of carrying water to work mining claims owned 
by it, claims owned by others, and for private and public uses. 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Eminent Do- 
main, § 75.] 

3. Same — Failure to Condemn— Construction by Landowner. 

Where a corporation entitled to condemn a right of way over de- 
fendants' mining claim for a water ditch or flume constructed the ditch 
over défendants' land without instituting condemnation proceedings, or 
paying damages for such right of way without objection or protest on 
défendants' part for a period of two years, and défendants thereafter 
refused to sell a right of way, but offered to sell their entire claims, 
they were not authorized to treat the construction of the ditch as a 
trespass, and destroy the same in the ordinary course of their mining 
opérations. 

4. Injunction — Protection of Property — Permanent Injury. 

Where complainants constructed a water ditch or flume aeross de- 
fendants' mining claims without objection, and without condemning the 
right of way to which they were entitled, défendants being only en- 
titled to damages for the construction of such ditch, complainants were 
entitled to an injunction restraining défendants from continuing to de- 
stroy the same pendente lite in the course of défendants' mining opéra- 
tions. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 102.] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

This is an appeal from an order dissolving a temporary restraining order, 
and refusing to grant an injunction pendente lite. The suit was commenced 
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September 18, 1905. The complaint, ainong other things, allèges, In sub- 
stance, tbat plaintiff was and bad been since February 27, 1902, a Cali- 
fornia corporation, doing business in Alaska, and had complied with ail the 
laws of the United States relating to foreign corporations doing business in 
Alaska; that by its charter "plaintiff was and is authorized and empowered, 
among other things, to own and operate mines and mining claims within the 
district of Alaska, to own and appropriate water and water rights for pri- 
vate and public use, and to build canals, ditches, flumes, and aqucducts, and 
to lay pipes for supplying its mines with water, and for the gênerai use of the 
public in the district of Alaska" ; that since .Tune, 1902, it had been con- 
tinuously engaged in said business, and was at the times mentioned in the 
complaint "the owner of, in the possession of, and entitled to the possession 
of, a ditch, flume, and pipe line extending from Xome river to Anvil creek, 
in the Cape Nome precinct, district of Alaska ; that the construction of said 
ditch, flume, and pipe line was commenced in tbe year 1901 by plaintiff's 
grantors, and! eompleted by plaintiff in the year 1903" ; that the capacity of 
said ditch from Nome river to Ilobson creek was 2,100 miners' inches of 
water, and from Hobson creek to Anvil creek 5,000 miners' inches, and the 
construction cost, including laterals and pipes, exeeeded $350,000; that since 
said ditch was eompleted in 1903 plaintiff had continuously used ail the 
available waters of Nome river to the full capacity of said flume and pipe 
line from the intake on Nome river, some 30 miles, to Anvil, Glacier, and 
' Dexter creeks and vicinity, where the water was used partly in working 
placer mining claims owned and leased by plaintiff, and partly farmed out 
for hire to be used by other persons, corporations, and the public generally 
for mining purposes ; that on September 11, 1905, "the défendants, their serv- 
ants, agents, and employés, wrongfully and unlawfully, at a point on plain- 
tiff's ditch between Divide creek and Dorothy creek, both tributary to Nome 
river, by means of water unrler pressure above plaintiff's ditch, washed out, 
broke, and destroyed plaintiff's said ditch, without any right whatever upon 
the part of the défendants so to do" ; that plaintiff repaired its said ditch, 
and commenced again to use the same, and that défendants threatened to 
again destroy it at the same and other points ; that the use of the water in 
said ditch at tbe points where the same was destroyed was $5,000 per day, 
and if interfered with plaintiff would be damaged $5,000 per day ; that said 
damage was irréparable and a continuing one, and the défendants were in- 
solvent ; that the plaintiff had no plain, speedy, or adéquate remedy except 
by injunction, enjoining the alleged wrongful acts of défendants. 

The complaint also contained the following additional averments: "That 
the climatic and other conditions in and around that portion of the district 
of Alaska wherein plaintiff's ditch, flume, and pipe line is situated are such 
that the lands •therein lying are valuable only for mining, and are useful 
for no other purpose whatsoever, and mining is the one, sole, exclusive, and 
only productive industry in and around the aforesaid portion of the district 
of Alaska ; that the aforesaid ditch, flume, and pipe line of plaintiff is the 
only available one for conducting the said waters of Nome river to the mining 
localities aforesaid, and many of the mines in said locality owned and 
operated by plaintiff and the public generally are entirely dépendent upon said 
source of water supply, and without the same would become utterly worth- 
less and unprofitable as mining claims ; that plaintiff is under contract for 
the furnishing of water from its said ditch, flume, and pipe line to numerous 
consumers, and will render itself liable in damages to said consumers if pre- 
vented from obtaining a supply of water from Nome river through its said 
ditch, and will also be prevented from working, sluicing, and hydraulicing the 
placer mining claims owned and leased by said plaintiff." 

Upon the flling of said complaint, accompanied by affldavits supporting Its 
allégations, the court issued an order, for the défendants to show cause why an 
injunction pending the détermination of the action should not be granted, and 
in the meantime the défendants were enjoined from interfering with said 
ditch. No answer was filed to the complaint. A hearing was had upon af- 
fldavits and dépositions of the respective parties, and upon such hearing the 
court dissolved the temporary restraining order, and refused to issue an order 
of injunction pendente lite. Only three of the mining claims which défendants 
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owned were located in the month of March, 1902, tbe other claim, tbe Moon- 
shine, was not located until after the completion of the plaintiff's ditch. 
Other facts are stated in the opinion. 

The statu te of Alaska, whieh is referred to in the opinion, reads as follows: 
*'The right of eminent domain may be exercised in behalf of the following 
public uses * * * canals, ditches, flumes, aqueducts, and pipes for public 
transportation. supplying mines and farming neighborhoods with water. 
* * * (5) Roads, tunnels, ditches, flumes, pipes, and dumping places for 
working mines." 31 Stat. p. 522, c. 22, § 204. 

W. H. Metson and Ira D. Orton (Charles S. Wheeler, of counsel), 
for appellant. 

P. C. Sullivan (W. A. Gilmore, of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Did the court err in dissolving the temporary restraining order 
and in refusing to grant an injunction pendente lite? It is admitted 
that the preliminary order in the first instance was properly issued ; 
that a clear prima facie case was established by the complaint and 
affidavits filed in support thereof. The rule to show cause why it 
should be dissolved was heard upon the complaint, and upon affi- 
davits and dépositions offered b)' the respective parties. 

It is contended by the appellees that upon the facts presented at 
the hearing it affirmatively appears that the appellant constructed its 
ditch over the mining claims owned by appellees without proceedings 
had to condemn the right of way for a ditch over said claims, with- 
out agreement, license, or other légal right, and that appellant's entry 
upon and use of appellees' property being wrongful, appellant was a 
trespasser upon appellees' domain. The court below sustained this 
view, and further held upon the facts that appellees were the owners 
of valuable mining claims which were trespassed upon by appellant; 
that the injuries of which appellant complains were committed by the 
appellees while "in the usual and ordinary course of their mining 
opérations, and upon the land owned by some of them," and that they, 
being prior in point of time, were prior in right, and dissolved the 
restraining order. 

It will be observed from the statement of facts that the location 
of the mining claims was made March 21, 1902, and that the con- 
struction of the ditch, flume, and pipe line of appellant was com- 
menced in 1901 and complétée! in the year 1903. The rights acquired 
by appellant did not dépend upon the completion of the ditch, if 
proper diligence was used in its construction. 

In Osgood v. El Dorado W. & G. Co., 56 Cal. 573, 581, the court, 
in construing the act of Congress of July 26, 1866, c. 262 (14 Stat. 
251), relative to the prior appropriation of water on the public land, 
and the amendatory act of July 9, 1870, c. 235 (16 Stat. 217), said: 

"The défendants' grantors, tberefore, had tbe right to appropriate the 
water in controversy, and if they acquired a vested right tberein prior to 
the issuance of the plaintiff's patent, the plaintiff's rights, by express statu- 
tory enactraent, are subject to the rights of the défendant. This, of course, 
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dépends on the question whether the grantors of the défendant made a valid 
appropriation of the water, and this, in turn, on the question whether tliey 
gave proper notice of their intention to appropriate it, and, if so, whether 
they prosecuted tbe work in that behalf with reasonable diligence. If they 
gave sufiieient notice, and prosecuted the work with reasonable diligence, 
there can be no doubt that, on tbe completion of the work, their rights re- 
lated back at least to the commencement of the work." 

In Flint & P. M. Ry. Co. v. Gordon, 41 Mich. 420, 430, 2 N. W. 
648 (a controversy as to the right of way for a railroad and 
the rights of a homestead entryman), the court said: 

"The homestead entry vested no title in the défendant, but it gave to him 
undei" the law a right of possession wliieh he might perîect by oontinued oc- 
cupaney and improvement. If lie failed so to perfect it, what right he had 
reverted to the United States. If lie perfected it, he was cntitled to a patent, 
which reiated back to tbe time whon lus entry was made, and took date with 
it. Freneh v. Spencer. 21 How. 228. 1G L. Ed. 97; Shepley v. Cowan, 91 U. S. 
:',37, 23 L. Ed. 424; Johnson v. Ballou, 28 Mien. .'!79. * * * But in this 
case there is what seoms at first blush to be a confliet of grants. The de- 
fendant made his entry first, but the complainant completed its rond over the 
Iand before the défendant obtained his patent. To acquire the benefit ten- 
dered by the act of J8(iG, notliing more was necessary than for the road to 
be constructed. No patent is reyuired in such cases, but tbe offer and the ac- 
ceptance, taken together, are équivalent to a grant. The complainant, there- 
fore, by accepting the offer of the government, obtained a grant of the right 
of way, which was at least perl'ectly good as against the government, and 
must be held to be perfeetly good as agaiust tliis défendant unless bis patent 
antedates it by relation, or unless the equitios springing from his possession 
and improvement would preclude any right being aequired adversely." 

Thèse gênerai principles are vvell settled. It may be that the 
record does not présent this question sufficiently to hâve it determined, 
but, so far as the record goes, it tends to show that the appellant was 
prior in time and prior in right. We hâve simply referred to this 
matter for the purpose of directing attention to the fact that it was 
overlooked by the court below, and that the court proceeded upon an 
erroneous theory of the case. 

Can appellant sustain its right to an injunction; it being shown that 
no proceedings were instituted by it to condemn the right of way 
for its ditch? Appellees claim that appellant could not condemn the 
land for the purpose of working other mining claims owned by it, 
and for working mining claims owned by others, because it was but 
an individual private use, and was not for a public use. 

The décision of this court in Miocène Ditch Co. v. Lyng (C. C. A.) 
138 Fed. 544, 548, fully sustains the proposition that appellant could 
hâve exercised the right of eminent domain, and condemned the right 
of way over the land claimed by appellees. The court in that case, after 
stating that "the right of eminent domain can only be exercised in 
behalf of a public use authorized by law, and in the taking of property 
necessary to such public use the complaint or pétition in such pro- 
ceedings must show plainly and affirmatively the existence of the 
statutory authority for the public use, and the necessity of the 
property for such use," and after reviewing the authorities, and hold- 
ing that the complaint was defective in not "showing a public need 
for the proposed ditch," said: 
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"Now, It may be mnde to appear thnt tbis ditch was for a publie use, as Tins 
been attempted in tbe complaint; and, if this public use is ma de to ciearly 
appear, does it not follow tbat tbe plaintiff is entitled to exercise tbe right of 
enùnent domain under the statute? We think tbis is tbe intent and fair con- 
struction of the statute, and that the demurrer on tbis ground should bave 
been overruled," 

— and leave was granted to amend the complaint in this particular. 

The complaint in the présent case ciearly shows that the ditch was 
constructed for a public use. We think that under the provisions of 
the Alaska Code, which we hâve copied, the appellant had the unques- 
tioned right in the first instance to condemn the land. 

In Clark v. Nash, 198 U. S. 361, 367, 25 Sup. Ct. 676, 49 L. Ed. 
1085, which was rendered subsequently to the décision of this court 
in Miocène Ditch Co. v. Lyng, supra, the court had occasion to dis- 
cuss the question of the right of eminent domain under the provisions 
of the Utah statute, which in ail essential respects is similar in its 
provisions to the Code of Alaska. See Nash v. Clark, 27 Utah, 159, 
75 Pac. 371, 1 L. R. A. (N. S.) 208, 101 Am. St. Rep. 953. Upon 
this subject the court said: 

"The plaintiffs in error contend that tbe proposée! use of the enlarged ditch 
across their land for the purpose of conveying water to the land of the défend- 
ant in error alone is not a public use, and that, therefore, the défendant in error 
has no constitutional or other right to condemn the land, or any portion of it, 
belonging to the .plaintiffs in error, for that purpose. They argue tbat, al- 
though tbe use of water in the state of Utah for the purpose of mining or ir- 
rigation or manufacturing may be a publie use where the right to use it is 
coinmon to the public, yet tbat no individual has the right to condemn land 
for the purpose of conveying water in ditches across his neighbor's land, for 
the purpose of irrigating his own land alone, even where there is, as in this 
case, a state statute permitting it. In sorne States — probably in most of them — 
the proposition contended for by the plaintiffs in error would be Sound. But 
whether a statute of a state permitting condemnation by an individual for the 
purpose of obtaining water for his land or for mining should be held to be 
a condemnation for a public use, and therefore a valid enactment, may dé- 
pend upon a number of considérations relating to the situation of the state 
and its possibilities for land cultivation, or the successful proseention of its 
mining or other industries. Where tbe use is asserted to be public, and the 
right of the individual to condemn land for the purpose of exercising sucb 
use is founded upon or is the resuit of some peculiar condition of the soil 
or climate, or other peculiarity of the state. where the right of condemnation 
is asserted under a sttte statute, we are always, where it can fairly be doue, 
strongly inclined to aold with the state courts wben they uphold a state 
statute providing for such condemnation. The validity of sucb statutes may 
sometimes dépend upon many différent facts, the existence of which would 
make a public use, even by an individual, where, in the absence of such facts, 
tbe use would ciearly be priva te. Tbose facts must be gênerai, notorious, 
and acknowledged in tbe state, and the state courts may be assumed to be 
exceptionally familinr with them. They are not the subject of judicial in- 
vestigation as to their existence, but the local courts know and appreciate 
them. They understand tbe situation which led to tbe demand for the enact- 
ment of the statute, and they also appreciate the results upon the growth and 
prosperity of the state, which in ail prohability would now i'rom a déniai of 
its validity. Thèse are niatters which might properly be held to hâve a mate- 
rial bearing upon tbe question whether the individual use proposed might not 
in fact be a public one." 

See, also, Strickley v. The Highland Boy Gold Min. Co. (Feb. 
19, 1906) 200 U. S. 527, 26 Sup. Ct. 301, 50 L. Ed. 581 ; The Otis 
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Co. v. The Ludlow Mfg. Co. (Mardi 12, 1906) 201 U. S. 140, 26 
Sup. Ct. 353, 50 L. Ed. 696 ; Ourv v. Goodwin, 3 Ariz. 255, 26 Pac. 
376; Ellinghouse v. Taylor, 19 Mont. 462, 48 Pac. 757 ; Dalles I.umber 
Co. v. Urquhart, 16 Or. 67, 19 Pac. 78 ; Lewis Countv v. Gordon, 
20 Wash. 80, 54 Pac. 779; Nash. v. Clark, 27 Utah, 158, 75 Pac. 
371, 1 L. R. A. (N. S.) 208, 101 Am. St. Rep. 953; Davton, G. & 
S. M. Co. v. Seawell, 11 Nev. 394; Kansas & Texas Coal Ry. Co. v. 
N. W. C. & M. Co., 161 Mo. 289, 310, 61 S. W. 684, 51 L. R. A. 
936. 84 Am. St. Rep. 717. 

Were appellees justified, upon the ground that appellant had not 
instituted proceedings prior to completing its ditch across and over 
their mining claims, two years after the ditch had been completed 
over their land, without objection or protest on their part, by means 
of water under pressure above appellant's ditch, after dark, without 
lights or sluices upon their mining claims, wash out, break, and de- 
stroy said ditch "in the usual and ordinary course of their mining 
-opérations?" As was said by appellee Jacobsen: 

"TVe turned on the water about a hundred and twenty-five feet above the 
<litcb, through a pipe — probably five hundred inches of water, niaybe more and 
maybe less — for to sluice the top of the rrmek off, as it was necessary for us 
to do so, and we eut across the ditch. as the pay lies right under the ditch." 

Waiving, for the présent, at least, the conflicting testimony as to 
whether or not the ground of the appellees consisted of valuable 
mining claims, we proceed to conside.r the undisputed questions of 
fact as shown by the record. 

The affidavits on the part of appellant were clear and direct upon 
the point that no objections were made to the construction of the 
ditch over the land in question. There was no évidence on the part 
of the appellees that they made any objections at that time. Ap- 
pellee Spullis testified that he was on the ground in September, 
1903: 

"Q. Was the Miocène building their ditch there then? A. Tes. Q. You saw 
thein there, building their ditch? A. I did. Q. Make any objections to it? 
A. I did not." 

Appellee Jacobsen was on the ground in the fall of 1903 and win- 
ter of 1903-04, but did not test if y that he ever made any objection 
to the construction of the ditch. May and Kemter were never on 
the claims at any time, and never made anv objections to the build- 
ing of the ditch. It is true that appellee May, on August 31, 1904, 
after the completion of the ditch, served upon appellant the follow- 
ing notice: 

"Nome, Alaska, August 31, 1904. 

"To the Miocène Ditch Company and J. M. Davidson, Président of Said 
Company — Gentlemen: Vou will please take notice that I intend to mine by 
hydraulic and ground sluieiug process my placer mining ground upon which 
your ditch crosses just above Discovery gulch, a tributary of Nome river. 
It is my intention to crosscut our claims and benches on and above said gulch, 
and you are hereby notified that unless you pipe or flurne your water across 
said ground immediately that we will not be responsible for any damages 
that ma y resuit to your ditch on any of our ground whure we hydraulic or 
ground sluice from the water above." 



686 14G FEDERAL REPORTER. 

A short time before the in jury complained of by appellant was 
committed, appellees Jacobsen and Chognon were working on their 
claims, and claimed that appellant's ditch h ad overflowed its banks, 
discharging water upon them and damaging them, and upon demand 
this claim was settled, and the following receipt given: 

"Soiue, Alaska, Aug. 2, 1005. 

"Received from Miocène Ditch Co. four liundved and six 00/100 dollars, 
being payment in full for ail damage and causes of action whatsoever to date. 
"$406.00/100. John Jacobsen. 

"A. B. Chognon." 

At the time this receipt was given, no objection was made to the 
existence of the ditch over their ground. After the injury to the 
ditch, and after it was repaired, and while appellees were openly 
threatening to again wash it out and destroy it, claiming that they 
had the right so to do, certain negotiations were had, and appellees 
said they would not sell a right of way for the ditch, but would 
sell the entire claims over which the ditch passed for $7,500. In 
the light of ail the facts, is it not manifest that the course pur- 
sued by appellees in injuring the ditch and threatening to destroy 
it was unlawful and without any légal right whatever? Their 
remedy, if any they had in the premises, would be restricted to the 
damages for injuries occasioned by reason of the construction of the 
ditch. 

The rules and principles of law upon this subject are well settled. 

In Roberts v. Northern P. R. R., 158 U. S. 1, 11, 15 Sup. Ct. 756, 
39 L,. Ed. 873, the court said: 

"It lias been frequently held that if a landowncr, knowing that a railroad 
company lias entered upon bis land and is engaged in eonstructing its road 
without having complied with the statute, requiring either payment by agree- 
ment or proeeedings to condemu, remaiiis inaciive, and permits them to go 
on and expend large sums in the work. lie will be estopped from maiiitaining 
either trespass or ejectment for the entry, and will be regarded as having 
acquiesced therein, and lie restricted to a suit for damages," — 

— citing many authorities. 

This same doctrine was announced in Northern P. R. R. Co. v. 
Smith, 171 U. S. 260, 275, 18 Sup. Ct. 794, 43 h. Ed. 157; United 
States v. Lvnah, 188 U. S. 445, 467, 23 Sup. Ct. 349, 47 L. Ed. 539 ; 
Maffet v. Quine (C. C.) 93 Fed. 347, 349; Cowley v. City of Spokane 
(C. C.) 99 Fed. 840, 843; Sherlock v. Railway Co., 115 Ind. 22, 30, 
17 N. E. 171. 

In Maffet v. Quine, supra, it was declared by the court that the 
construction of a flume to convey lumber from mills to a city is a 
work of such a public character as will authorize the condemnation 
of right of way therefor under the statutes of Oregon. The facts 
of the case were that the défendant therein had acquired the owner- 
ship of land over which the flume had previously been constructed 
by a mill company, and continued to réside upon it for a number 
of years, without making any objections to the maintenance of the 
flume, until he sought to collect a claim from the mill company for 
wages. The court held that the company was entitled to a prelimi- 
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nary injunction to restrain him from committing a threatened injury 
to the flume. 

There are numerous state authorities cited in the décisions of the 
Suprême Court to vvhich we hâve referred that announce the same 
gênerai principles. A ditch of the character of the one in question 
bears a close analogy to a railroad, dépendent, as each is, upon its 
right to protect its entire line without the breaking of any links along 
its gênerai course. There are many cases where the right of con- 
demnation has been granted and judgment rendered for the damages 
without payment until after possession has been taken of the property 
condemned, where the same principles above enunciated hâve been 
applied. 

In McAulay v. Western V. R. R. Co., 33 Vt. 311, 321, 78 Am. 
Dec. 627, which was an action of éjectaient, it was held that payment 
of damages is a condition précèdent to the acquiring of title by a 
railroad company of lands taken by condemnation for their road; 
but it was also held that such a condition was for the benefït of the 
landowner, and might be waived by him even by paroi. It was 
admitted that the landowner had full knowledge of the proccedings 
of the railroad company to locate and construct its road upon the 
land before and during ail the time of the construction, and that he 
did not interfère in any way to prevent the occupation of the land 
for the purposes of the road otherwise than by forbidding the men 
employed to work thereon until the damages were paid. The ques- 
tion was whether the landowner could, upon the facts, maintain an 
action of éjectaient for the land. In the course of the opinion the 
court said: 

"In thèse great public works the shortest period of clear acquieseence, so 
as fairly to lead the company to infer that the party intends to waive his claim 
for présent payment, will be held to conchide the right to assert the claim in 
any such form as to stop the company in the progress of their works, and es- 
pecially to stop the running of the road after it has been put in opération, 
whereby the public acquire important interests in its continuance." 

In Dodd v. St. Louis & H. Ry. Co., 108 Mo. 581, 585, 18 S. W. 
1117, the court said: 

"It is equally well settled that a party who with full knowledge stands by 
and permits a company to expend large sums of mouey in the construction 
of a railroad rhrough his land without objection forfeits his right of eject- 
ment. [Citing cases.] This right is forfeited by virtue of the application of 
the doctrine of estoppel, as well as the intervention of public interests. Prop- 
erty in a railway is peculiar. A railway may be likened to a chain, which 
is worthless with one link out. The ejectment of the company from a mile or 
half a mile of its track almost wholly destroys the value of the entire line. 
The landowner knows this, and when he stands by and sees large sums of 
money expended on his land, and probably millions expended in the construc- 
tion of the whole road, and interposes no objection, every considération of 
justice and fair dealing requires that he should not be permitted to destroy 
such vast interests by wresting possession of a part of the road from the com- 
pany, and thus severing its connections. * * * In such case we can perti- 
nent^ say that he who will not speak when he should ought not to be per- 
mitted to speak when he would." 

We recognize the full force and effect of the rule announced by 
the courts that the granting or refusing an injunction is largely 
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within the sound discrétion of the court, and ought not ordinarily be 
reversed upon appeal; but if the principles of law hâve been departed 
from, the appellate courts should never hesitate to act. Certain 
principles in this connection are well settled. 

In Allison v. Corson, 88 Fed. 581, 584, 32 C. C. A. 12, the court 
below refused to grant a temporary restraining order, and upon 
appeal its action was reversed. The court said : 

"The eontrolling reason for the existence of the right to issue a temporary 
Injunction is tliat the court may thereby prevent such a change of the condi- 
tions and relations of persons and property during a iitigntion as may resuit 
In irrémédiable injury to some of the parties bel'ore their claims eau be in- 
vestignted and adjudicated. Undoubtedly, an injunction ought not to be is- 
sued unless substantial questions of law or fact, whose décision in favor of 
the moving party would entitle him to ultimate relief, are presented. If it 
ls reasonably elear that he cannot ultimately sueceed — if his pleading dis- 
poses no cause of action or défense — no injunction should be granted. But 
If the questions to be ultimately settled are serions and doubtful, and if the 
injury to the moving party will be certain, great, and irréparable if the motion 
is denied and the final décision is in his favor, while if the décision is other- 
wise the inconvenience and loss to the opposing party will be inconsiderable, 
and may well be indemnified by a proper bond, if the injunction is granted, 
it is the duty of the chancellor to issue it. A prelimiuary injunction, maintain- 
lng the status quo, may properly issue whenever the questions of law or tact 
to be ultimately determined in a suit are grave and difflcult, and injury to the 
moving purty will be immédiate, certain, and great if it is denied, while the 
loss or inconvenience to the opposing party will be comparatively small and in- 
signifiant if it is granted." 

In addition to the authorities there cited, see Cartersville L. & 
P. Co. v. Mavor (C. C.) 114 Fed. 699; Denver & R. G. Co. v. United 
States, 124 F'ed. 156, 161, 59 C. C. A. 579; Harriman v. Northern 
Securities Co. (C. C.) 132 Fed. 464; Hoy v. Altoona Midway Oil 
Co. (C. C.) 136 Fed. 483, 484, and numerous authorities there 
cited. 

The order of the District Court dissolving the temporary re- 
straining order, and refusing to grant the injunction pendente lite, 
is overruled. 



EMERICK & DUNCAN CO. v. HASCY et al.* 

(Circuit Court of Appeals, Ninth Circuit. June 18, 1000.) 
___ No. 1,284. 

Stipulations — Performance — Rescission — Retuen of Benefits. 

Pursuanf to a stipulation défendant confessed the bill by failing to 
appear and perform other conditions ail of which involved more or 
less cost and trouble and some of which could not hâve beeu compelled 
by any decree that could hâve been rendered in the case. Plaintiffs pro- 
cured their decree on the stipulation after which they asked the court 
to relieve them from the only thing they agreed to do, to wit, to satisfy 
the judgment in so far as it awarded damages, profits, and costs, because 
of defendant's alleged failure to fully perform one of the conditions of 
the stipulation. Ileld, that in the absence of an offer to put défendant 
in statu quo by permitting a vacation of defendant's default and the inter- 
locutory decree to the end that défendant miglit contest the suit on the 
merits, plaintiffs were bound to satisfy their judgment for damages, etc. 

•Eehoaring denied October 29, 1900. 
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Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

The appellees commenced this suit on the 4th day of April, 100-1, in the 
United States Circuit Court for the Northern District of California, against 
the appellant, then doing business under the corporate nanie of AVj. W. Adams 
& Co., alleging in their bill, amoug other things, in substance, that the com- 
plainants and their predecessors in interest bave continuously l'or a period 
of over 70 years been engaged in the manufacturing and selling of brushes 
throughout the United States, under the flrm naine and style of .1. J. Adams 
& Co. ; that by reason ot the eare, skill, and fidelity used by the complainants 
and their predecessors their brushes hâve acquired a great réputation 
throughout the United States, so that they are, and for many years past 
hâve been. universally known and described by the trade and users of 
brushes throughout the United States simply as the "Adams Brush," and 
that the production and sale of their brushes bas from time to tinie grcatly 
increased in magnitude, and that a large demand for them bas been created 
and exists under and by the naine of the "Adams Brush" throughout the 
United States, and elsewhere, which is a source of great profit to the com- 
plainants ; that in order that their brushes should be uuiversally known and 
reeognized, the complainants and their predecessors hâve been in the habit 
of stamping upon them either the word "Adams" or the words "J. J. Adams," 
and that tbose words appearing upon a brush are now, and for many years 
hâve been recognized by buyers and consumers throughout the United States 
as indicating "The Adams Brush" so-called, and as the product of the com- 
plainants and their predecessors exclusively. That for more tbau 70 years 
thw complainants and their predecessors in business bave held amï enjoyed 
exclusively the réputation of being the makers of tlie "Adams Brush." and 
Iiave been in the sole and undisturbed possession and enjoyment of the use 
of the said trade-names and trade-marks "Adams" and "J. .T. Adams," and 
that their exclusive rights in the preiuises liave bee:i universally admitted 
and recognized by the trade and public, without dissent, so that when in a 
few instances there has been a use of the said trade-names or trade-marks by 
others, such use has been speedily discontinued on demand. or suppressed and 
enjoined by légal proceedings ; that in the year 1002 the défendants Emeriek, 
Williams, Alaunder, Ilill, and William W. Adams. were severally engaged as 
dealers and jobbers in or salesmen of articles of merchandise in connection 
with which brushes are eommonly sold, and were each and ail fully iuformed 
of the great réputation of the "Adams Brush," and the large trade therein 
enjoyed by the complainants. and that the défendants wronsrfully and fraudu- 
lently intending to engage in the business of selling brushes as and for 
the "Adams Brush," but not manufactured or sold by the complainants, 
on or about August 2, 1902, organized a corporation under and by virtuc 
of the laws of the state of California, ostensibly, as declared by the articles 
of incorporation, "to do a gênerai mercantile business, to buy and sell goods 
of ail kinds and classes, to enter, buy, deal in, and mortgage real estate, 
to use, deal in, buy, and speculate in stocks, bonds and other securities," 
but in reality to trade upon the réputation of the complainants, and 
r'raudulently abstract from them a large part of good will of their trade, 
and that the défendants, in order to mislead the public and consumers, 
and to cause confusion and mistake in the minds of the public and of the 
trade, and in order that the public and consumées might, by reason of the 
similarity of the two names be misled to purehase their product supposing 
the same to be the complainants' manufacture, adopted the corporate name 
of W. W. Adams & Co. ; that the défendant AV. W. Adams was given by the 
other défendants flve «haros of the capital stock of that corporation, in order 
to exhibit some color of right in the adoption of said corporate name ; that 
the défendant AV. AV. Adams & Co. is the corporation thus organized and 
existing, and that it carries on the business of selling brushes throughout 
the state of California and elsewhere which are stamped with the words 
"W. AV. Adams & Co." in fraudulent imitation of the complainants' trade- 
mark and trade-name, and which are sold as the "Adams Brush," but are 
not manufactured or sold by or for the complainants. 
14G F.— 44 
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The eomplainants prayed, among other things, for a writ enjoining the 
défendants, and each of them, from directly or indirectly selling, offering for 
sale, or putting up any brushes not rnade by the eomplainants upon which 
shall be placed, stamped, or applied in any form or manner, the word "Adam," 
or the word "Adams," or the words "J. J. Adams," or the words "W. W. 
Adams," or any word like or substantially like the word "Adams" in sound 
or appearance, and from in any form or manner making use of the word 
"Adam," or "Adams," or any word substantially like the words "Adams," in 
connection with the manufacture or sale or offering for sale, of any brushes 
not made by the eomplainants ; that the défendants be directed to forthwith 
apply to the superîor court of the state of California in and for the county 
in which the articles of incorporation of the défendant W. W. Adams & Co. 
were originally filed or in which the property of sueh corporation is situated, 
for a change of its corporate name to another name in no manner like tho 
firrn name of the eomplainants, and to diligently pursue such application 
until they shall obtain a proper order of such court authorizing such change 
of name, in pursuance of the statntes of that state; that the défendants be 
required to deliver up to be destroyed ail brushes in their possession or under 
their control in any manner désignée! to imitate the eomplainants' brushes, 
or capable of being substituted or sold as and for the eomplainants' brushes, 
and that an accounting be had and the défendants be ad.iudged to pay ail 
such damages and profits to the eomplainants as may be shovvn, with costs of 
suit. 

Before the time fixed for the appearance of the défendants in the suit, 
negotiations for a settlement tliereof were initiated by the défendants and 
culminated in the following written stipulation, to wit: "It is hereby stipu- 
lated and agreed that tins suit shall be settled in the manner following ; that 
is to say: (1) The défendant corporation will immediately commence, and 
diligently pursue proceedings to change its corporate naine from W. W. 
Adams & Co. to some name which shall not contain the word 'Adams' or 
'Adam.' (2) The défendant corporation will, in such manner as shall be 
satisfactory to eoniplainants, ohliterate or remove from ail brushes that it 
now has in stock the words 'W. W. Adams & Co.' and the words 'Adams' or 
'Adam.' (3) The défendant corporation will furnish to eomplainants a true 
list of the names and addresses of ail the manufacturera of the brushes 
heretofore bought by it, and of ail its customers for brushes heretofore 
sold by it. (4) The défendant corporation will furnish to the eomplainants 
a true list of the names and addresses of ail its odicers and stockholders. 
(5) The défendant corporation will confess the Mil of complaint by failing 
to appear in response to the subpœna. (6) The eomplainants shall thereupon 
take a decree in ail respects in accordauce to the prayer of the complaint, 
but immediately on the entry of the decree will mark the same fully eatisfied 
in respect to damages, profits, and costs." 

The record shows that the appellant. who was défendant in the court below, 
procured its corporate name to be changed from "W. W. Adams & Co." to 
"Emerick & Duncan Company," and removed from ail of its brushes in stock 
the words objected to by the eomplainants, furnished to the eomplainants a 
list of appellant's officers and stockholders, and a "list of manufacturiers 
whom we are buying paint brushes from," and of its customers who had 
bought brushes from it, which list of manufacturera, however, did not show, 
as the appellees claim the stipulation required it to do, the names of the 
manufacturera who had stamped "W. W. Adams & Co." upon the appellant's 
brushes. The list was conveyed to the eomplainants' solieftor by letter dated 
September 19, 1904, and the défendant, having confessed the bill of com- 
plaint by failing to appear in response to the subpœna, an interlocutory 
decree was entered on the 7th day of October, 1904, for the eomplainants, 
granting the relief prayed for by them, and referring the matter to the 
standing master to take an account. 

A copy of the interlocutory decree, and of the letter containing the list 
of the stockholders and directors of the défendant W. W. Adams & Co., and the 
list of manufacturera from whom that company had bought its brushes, 
having been sent to the eomplainants by its solicitor, the complainantji 
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objected to such list, upon tbe ground that it did not state that such manu- 
facturers had supplied the défendant company with brushes stamped "W. AV. 
Adams & Co.," whereupon the soliciter of tbe complainants demanded of the 
appellant a list of the manufacturera who had stamped its brushes "W. W. 
Adams & Co.," with which demand the appellant refused to coinply, elaim- 
ing, among otlier things, that it had already fully complied with tbe re- 
quirements of tbe stipulation. Tbe complainants thereupon, on the lOtb day 
of November, 1004, proceeded with an aocounting before tbe niaster, in 
accordance with the provisions of the interloeutory decree, wliereupon tbe 
followiug proceedings were had : 

"Mr. Jaec/os (Counsel for Défendants) : If your honor please, as a pre- 
liminary objection to thèse proceedings, I introduco in évidence this stipula- 
tion by Mr. Wright. The part tbereof to which 1 particularly désire to refer 
(Iieads clauses 5 and 6 of the stipulation). Xow, if the decree is hère, your 
bonor will see that the only thing for which it was referred to your honor 
was : 'That it be referred to E. II. Heacock, Esq., standing master in chaneery 
in tbis court, to take an account of the damages which complainants J. J. 
Adams & Oo.. hâve sustained and the profits which défendants AV. AV. Adams 
& Co., its oflicers and stockholders, hâve made by the practices set forth in 
the bill of complaint, and report the same to this court, and that said com- 
plainant shall bave and recover of and from said défendant the damages 
and profits which shall be found by tbe said master, and bave exécution 
therefor.' This decree was made, of course, without the filing of this stipu- 
lation. This stipulation bas never been filed, as a matter of tact. I will file 
it dow. So that the filing of tbis stipulation, the genuineness of which is 
admitted, renders futile, nugatory, and valueless and a waste of time, the 
taking of testimony that your honor alone is authorized to take. In other 
words, your honor is authorized to do that and nothing else. Bâtes' Equity 
Procédure, 74G. (Argument.) The situation is simply this: I ask at this 
time a continuanee for a week ; that is, past the tiret law and motion day of 
the court, at which time I will ask the court to direct the counsel to comply 
with this stipulation, and order a satisfaction entered in respect to the dam- 
ages, costs, and profits ; and I think the request is reasonable under the 
circumstances. The stipulation was not before the court when it made the 
decree, otherwise possibly the decree might hâve been différent. But I do not 
even question that. I do not care what tbe form of the decree is. The mas- 
ter is not going to take bis time and the time of the parties doing a futile 
act. (After argument by Mr. AA r right.) Mr. AA T right, do you admit that the 
flrst provision of the stipulation lias been complied with? That is, that the 
corporate name has been ehanged? 

"Mr. AVright: Yes, that has. 

"Mr. Jacobs : Do you admit that tbe second provision of the stipulation has 
been complied with ; that is, the oblitération of tbe name of 'AV. AV. Adams & 
Co.,' and the words 'Adams' and 'Adam' from tbe brushes? 

"Mr. AVright: I hâve no means of knowing whether that bas been com- 
plied with or not. 

"Mr. Jacobs : Don't you know that your company saw that it was done? 

"Mr. AVright: I do not. 

"Mr. Jacobs: Did not Mr. Brawner so inform you? 

"Mr. Wright : I décline to answer any such question. It is not a proper 
question to put to me. But I will say that he did not inform me to that 
effect. Mr. Brawner informed me to the effect that he bad seen the défend- 
ant corporation in tbe act of apparently removing the name from some 
brushes, but Mr. Brawner never informed me as to whether that portion of 
tbe stipulation had been complied with. That is a frank answer. 

"Mr. Jacobs : The third is that tbe défendant corporation will furnish to 
tbe complainants a true list of the names and addresses of the manufacturer 
of brushes heretofore bought by the défendants and tbe brushes heretofore 
sold by it. Now do you deny that the corporation défendant furnished you a 
list which purported to be a true list? 

"Mr. AVright: Tbey furnished me a list which clearly, upon its face, was 
an évasion. 
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"Mr. Jacobs: Ilave you that list hère? 

"Mr. Wright: I tliink I bave. 

"Mr. Jacobs : Will you be good enough to produce it? 

"Mr. Wright : Ko, I décline to produce it, ou the ground that you are 
intending to make a motion in court, as you say, and I will produce it there 
and explain m y reasons. I will say, furthermore, that thèse questions are 
answered by me purely as a matter of civility. 

"The Master (after argument) : I take it that that stipulation is to be 
considérée! by the master as one whole. It is by virtue ot a decree that I 
am to take an aceounting. By virtue of the last clause of that stipulation I 
ara to do a useless net in taking the aceounting if that stipulation lias been 
carried out. Kow, if. in fact, ench and every of the objecta ineorporated in 
the stipulation has not beeu carried out in good faith, the stipulation in my 
judgment has and no part of it lias, any binding elToct. and therefore the 
master would not be doing a useless act in proeoeding with the aceounting. 

"Mr. Wright (after argument) : Mr. Duncan, the président of the défendant 
corporation, and Mr. Emerick, the secretary, each requested me to take pro- 
ceedings upon the ground that they did not like to disclose the naines of the 
luanufaeturers. They asked me to take thèse proceedings to force a dis- 
closure of the naines. 

"The Master (after argument) : I will continue the case for one week, and, 
in the meantime, eounsel eau take such steps as they may deem advisable. At 
that time, miles» I am otlierwise directed by the court, I shall proceed with 
the aceounting. (It is stipulated by the respective parties that if the master 
is still authorized to proceed with the aceounting after the making of such 
motion before the court as eounsel for défendant proposes to make, that 
the master shall proceed with such aceounting withiii five days after the 
court shall hâve decided the motion made by defendant's eounsel, without 
notice except notice of the décision of the motion.) 

"Mr. Jacobs : If your honor please, if Mr. Wright is correct in bis under- 
standing as to the attitude of the parties défendant, I will îuerely not appear, 
but will let the proceedings be had before the master in my absence. 

"Mr. Wright : I would prêter that your houor postpone the hearing to a 
day certain, and direct the witness to be hère, unless otherwise relieved by 
order of court. 

"The Master : Then let the witness be sworn." 

The secretary of the défendant corporation was thereupon sworn as a 
witness, and the hearing continued and resumed on the 21st day of Novem- 
her, 1004, but without any further appearance on the part of eounsel for 
défendants. The testimony of the secretary of the défendant corporation 
before the master disclosed the mimes of the manufacturera who had stamped 
"W. W. Adams & Co." on the brushes bought by them and also that for the 
4.505 5-12 dozen brushes marked "W. W. Adams & Co.," which it had bought 
it paid $16,690.68, of which brushes it sold 3,809 5-12 dozen for $19,286;53, 
and that the défendant corporation paid the freight ou the brushes so pur- 
chased by it, amounting to 5 per cent, on their cost. 

Concluding bis testimony before the master, the secretary of the défendant 
corporation was asked by eounsel for the complainants : "Q. Ilave you made 
a statement of the profits of W. W. Adams & Co., the défendant corporation, 
upon ail the brushes sold by you which bore the name 'W. W. Adams & Co.?' 
A. Yes, sir. Q. Hâve you got that figure? A. Yes. sir. Q. IIow much was 
it? A. Four thousand one huudred and ninety-one dollars and sixty-five 
cents. Q. Then I understand you to say you admit the défendant corpora- 
tion W. W. Adams & Co. made a profit of how much? A. Four thousand 
one hundred and ninety-one dollars and eighty-five cents. Q. On the brushes 
sold by it bearing the name 'W. W. Adams & Co?' A. Cross (gross) profit; 
yes, sir. 

"Mr. Wright : Complainant does not ask the master to consider the question 
of damages other than profits." 

The proceedings before the master were concluded November 30, 1904, and 
on the Tth day of December, thereafter, he made his report, stating the 
profits to be $4,468, and that the appellees had waived an inquiry as to dam- 
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âges. No exception to the master's report was flled. nor was the matter in 
any way brought to the attention of tlie court by either party until April 25, 
1905. Some time after the time within which exceptions to the report might 
hâve been flled, counsel for the appellees demanded of the appellant pay- 
ment of the costs of the accounting, amounting to §72.90, but not the ainount 
of profits reported by the master. 

On the 25th day of April, 1905, complainants' counsel gave notice of a 
motion for a final decree in the cause for the complainants and against the 
défendants, for the sum of $4,408, the profits reported by the master to 
hâve been made bv the défendants by the practiees set forth in the com- 
plaint, and for the costs, and to be relieved from that part of the stipulation 
whereby the complainants agreed immediately on the entry of tlie decree to 
mark the saine fully satisfied in respect to damages, profits, and costs ; so that 
notwithstanding such stipulation, the complainants inight hâve exécution for 
the profits found by the master, and costs. the grounds of such motion being: 
"(1) That the master's report in respect to such profits bas been on file 
more than 30 days, and no exceptions thereto hâve been flled. (2) That the 
stipulation of the complainants to waive damages, profits, and costs was 
made on the faith of statements by the défendants that they hnd made 
littJe or no profits by the practiees set forth in the bill of complaint. which 
statements were untrue. (3) That the stipulation of the complainants to 
waive damages, profits, and costs was made on the faith of a promise by 
the défendants to furnish a true list of the names and addresses of ail the 
manufacturer of brushes theretofore bougbt by the défendants bearing the 
name 'Adams' or 'W. W. Adams' stamped on them ; which promise the de- 
fendants afterward refused to perform. (4) That by the refusai of the 
défendants to perform their said promise the complainants hâve been sub- 
jected to unnecessary costs and charges. (5) That there is a failure of con- 
sidération for the stipulation made by complainants." 

The appellants did not, either in making the motion or at any time, restore 
or offer to restore or make compensation for anything they had received 
under tlie stipulation ; or to set aside the decree entered upon tho default pro- 
vided for by the stipulation. The motion was granted without conditions, 
and a final decree entered awarding the injunction as prayed for, and judg- 
ment for the profits reported by the master, and providing "that the com- 
plainants * * * be not required to enter satisfaction of tins decree as 
provided by the sixth clause of the stipulation flled herein upon the 3d day of 
December, 1004." 

The appeal is from that decree. 

Frohman & Jacobs and Jesse W. Lilienthal, for appellant. John A. 
Wright for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. after making the foregoing statement of 
the case, delivered the opinion of the c. rt. 

On the hearing of the appellees' motion in the court below, con- 
flicting affidavits were presented on behalf of the respective parties, 
that on behalf of the appellees' tending to show, among other things, 
that in the negotiations leading up to the making of the stipulation, 
the appellant represented to the appellees' counsel that it had made 
little or no profits by the sale of the brushes in question, and that the 
appellant was so poor that a judgment against it for damages, profits, 
and costs would be worthless, and that the appellees' stipulation to 
waive damages, profits, and costs was made in reliance upon the truth 
of those représentations. 



694: 146 FEDERAL REPORTEE. 

The affidavits on behalf of the appellant are to the effect that no 
such représentations were made, and, further that if made they were 
substantially true, the affidavit of Emerick being to the effect that 
while the gross profits from the sale of the brushes stamped "W. W. 
Adams & Co.," were as stated in his testimony before the master 
$4,191.65 ; that the net profits of the appellant during the two years 
and more that they were engaged in selling the brushes, from ail 
brushes sold by it, were $466.25, which amount includes the sale of 
brushes of other kinds, and not stamped "W. W. Adams & Co." 
The affidavits filed on behalf of the appellant also tended to show that 
the défendants composing the corporation called "W. W. Adams & 
Co." in the negotiations leading up to the stipulation, insisted that 
they were not guilty of the frauds alleged against them in the bill, 
and had the right to sell the brushes they did sell, but represented that 
they were poor, and but starting in business, and could not afford 
to enter into costly litigation, and that those considérations induced 
them to. enter into the stipulation in question. We do not find it 
necessary to détermine those conflicting questions of fact; for the 
stipulation was, as a matter of fact, entered into, pursuant to the pro- 
visions of which the appellant failed to enter its appearance to the 
suit, by reason of which default a decree was passed without contest 
for the complainant. Nor is it denied on the part of the appellees 
that, pursuant to the provisions of the stipulation, the appellant pro- 
cured its corporate naine to be changed from "W. W. Adams & Co." 
to "Emerick & Duncan Company," not only necessarily involving the 
appella-nt in expense, but an act deemed by the appellees valuable to 
them, and which they could not hâve compelled by their suit; and, 
further, that the appellant removed from the brushes in their posses- 
sion the name "Adams" in a manner satisfactory to the appellees, 
furnished the appellees with a list of its customers to whom it had 
sold brushes, and a list of the manufacturers from whom it bought the 
brushes. It is insisted on the part of the appellees that the latter 
list was incomplète in that it did not give the names of the manufac- 
turers who placed the objectionable stamp on the brushes. The stipu- 
lation in that regard is tins : 

"T-he défendant corporation will furnish to the complainants a true list 
of tbe names and addresFes of ail the manufacturers of the brushes heretofore 
bought by it, and of ail its customers for brushes heretofore sold by it." 

Obviously there is nothing in this language requiring the appellant 
to furnish the appellees with the names of the manufacturers who 
stamped the brushes. Assuming that it was the intention of the 
parties that the stipulation should hâve so provided, and that the 
appellees' counsel, who, it appears, drafted the stipulation, omitted 
such a provision by mistake or through inadvertence, it afïords no 
justification to the court on this appeal, or to the court below on the 
motion made to it, to read into the instrument an agreement not 
there found. We hâve, then, a stipulation of the parties, pursuant 
to which the appellant confessed the averments of the bill by failing 
to enter an appearance thereto, and pursuant to which it performed 
other conditions of the stipulation, ail of which involved more or less 
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cost and trouble, and some of which could not hâve been compelled 
by any decree that could hâve been rendered in the case, upon which 
stipulation alone the appellees procured their decree against the ap- 
pellant. Procuring, as they did, that decree upon and by virtue of 
the stipulation, the appellees, without restoring or offering to restore 
what they had received thereunder, asked the court below to relieve 
them from doing the one and only thing they agreed to do as a con- 
sidération for those benefits, namely, their obligation to satisfy the 
judgment in so far as it awarded them damages, profits, and costs. 
And the court below, by its final decree hère appealed from, gave them 
that relief. 

It is a fundamental principle of equity that one party to an agree- 
ment, by whatever name called, whether contract, stipulation, or any- 
thing else, cannot be relieved of its burdens while holding on to its 
benefits. That is exactly what the appellees sought to do, and what 
they were permitted to do by the court below. They did not offer 
to put the appellant in statu quo, even to the extent that it was possi- 
ble to do so ; they did not ofïer to permit the appellant's default to be 
set aside and the interlocutory decree to be vacated, to the end that 
the appellant might, if it elected to do so, contest the suit on the 
merits; but, holding on to the substantial advantages secured by vir- 
tue of the stipulation, they asked to be, and were, by the judgment 
appealed from, relieved of the one and only obligation they agreed 
to perform as a considération for the benefks thus received. 

In this there was manifest error, for which the judgment appealed 
from must be, and is, reversed, with instructions to strike out that 
portion thereof providing "that the complainants * * * be not 
required to enter satisfaction of this decree, as provided by the sixth 
clause of the stipulation filed herein upon the 3d day of December, 
1904." 



KENTUCKY YERJIILLION MINING & COXCEXTRATING CO. v. NOR- 
WICH UNION FIRE INS. SOC. 

(Circuit Court of Appeals, Ninth Circuit. June 19, 1006.) 

No. 1,201. 

1. Evidence — Parol Evidence — Insurance Poi.tcy — Terms. 

A policy on a concentratiug plant warranted that at ail times when 
the property should be idle a constant day and niglit watclimau sliould 
be kept on duty, and declared that the assured was "privileged to inake 
altérations, additions and repairs incidental to the business, to remain 
Idle subject to the conditions of the watchman's clause." Ileld, that the 
term "watchman's clause" was neither indefinite nor uncertain, and 
that paroi évidence was therefore inadmissible to show that such tenu 
had a well-defined and understood meaning by eustom and usage in the 
insurance business, together with what such meaning was. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2104.] 

2. Insurance — Vacancy Pbovision— Reasonableness. 

A provision of a flre policy that if the property be idle or shut down 
for more than 30 days at any one time notice must be given to the Com- 
pany, and permission to remain idle for suclr time must be indorsed on 



69G 140 FEDERAL REPORTER. 

the policy or it should immediately ceaso and détermine, was not objec- 
tionable for unreasonableness. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, § 759.] 

3. Same — Waiver — Evidence. 

Where a policy on a concentrating plant provided that it should be 
void if the property was permittcd to romain vacant for more than 30 
days at a tinie without the consent of the insuver indorsed thereon, paroi 
évidence that the iusurer had knowledge that the property insured was 
idle during the life of an immediately preceding policy, and that insurer 
had made inquiries as to the status of the property, was inadmissible to 
show a waiver of such clause. 

4. Evidence — Paroi. Evidence — Paroi, Negotiations. 

Where a policy was delivered and acceptée!, ail paroi negotiations, 
understandings, and agreemeuts were merged in the writteu contract, 
and could not be controlled, modified, or changed by paroi. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, 
§§ 1818-1824.] 

5. Ins dbasce — Conditions — Breacii — Forfeiture. 

Where insured, the owner of a concentrating plant, permitted the same 
to remain idle for more than 30 days at one time without obtaining the 
consent of the Iusurer, the policy thereby terminated by its express 
provisions. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, § 759.] 

6. Same — Premium — Return. 

Where the premium on a lire policy was paid by insured on delivery of 
the policy, iusurer's failure to return such premium before action bruught 
did not amount to a waiver of its right to forfeit the policy for non- 
eompiiance of the insured with the positive ternis of the policy. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig, Insurance, 
§§ 1041-1055.] 

7. ArrEAL — Tiieoky oe Cause — Burden of Prooe. 

A party who with the acquiesceuee of bis adversary assumes the 
burden of proof of an issue will be held to that position on appeal. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§ 1064.] 

8. Inscrahce — Warrantiez — Compeiance — Burden or .Prooe. 

Where insured warranted that, if the property described in the policy 
should be idle or inoperative, a constant day and nigbt watchman should 
be kept on duty, tlie burden of proof, in an action on the policy, that 
insured had coinplied with such provision, was on it. 

9. Same — Evidence. 

Where insured warranted to keep a night and day watchman on duty 
whenever the plant should be idle or Inoperative, proof of the présence 
of the watchman for 30 days prior to the date of the tire was insuf- 
fleient to show a compliance witli the warranty. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Eastern District of Washington. 

This is an action upon a lire insurance policy to recover for a loss alleged 
to hâve been sustained thereunder. The amended complaint, upon which the 
case was tried, shows that plaintiff, a corporation of the state of Washington, 
owned certain buildings and machinery situated therein (a concentrating 
plant) within the state of Montana; that upon May 1, 1902, défendant issued 
a policy of insurance in the sum of $5,000 against loss by flre thereon, which 
policy it is alleged was renewed by the issuance of an identical policy, except 
as to date of commencement and termination of insurance, upon Mav 1, 
1903; that on August 15, 1903, during the life of the latter policy, the build- 
ings and machinery insured were destroyed by lire, causing a loss within 
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the ternis of the policy in tbe full amount covered thereby. A copy of the 
policy sued upon was attached to the complaint as an exhibit. Attached to 
and made a part of the policy was a typewritten slip, which contained the 
following material provisions : "I'rivileged to make altération, additions 
and repairs inci dental to the business, to remain idle subject to the condi- 
tions of the watchman's clause, and to use coal oil and electricity for lights. 
Warrantée! by assured that the plant will not be operated during the lit'e of 
tins policy except upon notice to tins company and the payaient of additional 
premium. Warranted at ail Unies wnen the property herein described shall 
be idle or inoperative, a constant day and night watchman shall be kept on 
duty ; and provided that if such property be idle or shut down for more 
than thirty days at any one time. notice must be given this company and per- 
mission to reniain idle for such time must be indorsed hereon or this policy 
shall immediately cease and détermine." 

In the complaint it is alleged that: "On the Ist day of May, 1902, the 
property insured by the policy in suit was idle and not in opération, and so 
continued during ail of the time from May 1, 1902, to May 1, 1908, with the 
knowledge and consent of the défendant, but plaintiff kept a constant day 
and night watchman on duty in the premises with the knowledge aud consent 
of the défendant. At the time of the issuance of the policy sued upon, and 
at ail time. until the destruction of the property by fire, the property continued 
idle and inoperative, with the knowledge and consent of the défendant, but 
plaintiff kept a constant night and day watchman on duty in said premises. 
It was understood and agreed between plaintiff and défendant, at the time 
of issuing the policy, that the property niight remain idle aud inoperative, but 
in charge of a constant night and day watchman, and that the policy should 
continue in force and effeet notwithstanding. Both parties to the contract 
understood. at the time of the issuance of said policy. that to be the true 
intent and meaning of the policy. Both parties had that understanding 
throughout the life of the policy, and after the destruction of the property 
by fire, and until this suit was brought. The provisions of the policy in suit 
means in insurance circles and amongst msunmee men. and is understood 
to mean, that the insured property may remain idle and inoperative during 
the life of the policy, if a constant night and day watchman be kept on duty 
by the insured." The défendant admitted the issuance of the policy, the loss. 
and that it was notifled thereof; that proper proofs of loss were made out 
and forwarded it ; that the property insured was idle and inoperative when 
the policy sued on was issued and remained so until the time of the loss. 
AH other allégations save those merely formai were denied. It set up as an 
affirmative défense that the property insured was, at the time of the fire 
which caused the loss, and continuously for more than 90 days prior therete 
had been, idle and inoperative, and that no notice thereof was given défend- 
ant, and no permission to remain idle indorsed upon the policy ; that the 
policy was therefore void, and on May 4, 1904, it had tendered back the 
premium paid. With the exception of the making of the tender on May 4, 
1904, and the remaining idle. the allégations of the affirmative défense were 
denied by plaintiff 's reply. The cause was at issue upon: (1) The meaning 
in hisurance circles and among insurance men of the terni "watchman's 
clause," as used in the policy sued upon; and (2) if its meaning was other 
than plaintiff contended, the waiver of that clause by the défendant. 

In order to sustain the issue upon its part the plaintiff offered to rend in 
évidence the déposition of John W. Luke. défendant'» agent who issued the 
policies of 1902 and 1903. A question relating to the negotiations regarding 
the policy of 1902 was objectée! to. upon the ground that anything connected 
with the issuance of the policy of 1902 was immaterial in the présent action, 
a suit upon the policy issued in 19(K>. The objection presented the questions 
whether évidence was reeeivable to show the trade meaning of the clause in 
the policy above quoted, and whether a waiver of the clause could be shown 
by paroi. The objection was sustained. The plaintiff then made sundry 
offers of proof, which are set ont in the assignments of error, which were 
rejeeted. Tbe plaintiff then introdueed évidence tending to prove that it had 
kept a constant day and night watchman upon the premises insured during 
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the life of the poliey, and that défendant had not kept its tender good to 
return the premium, and rested. The défendant declined to offer any évi- 
dence, whereupon the plaintiff moved that the jury be instructed to render a 
verdict in its favor, on the ground that détendant had not kept its tender 
good. The motion was denied, and the court then directed the jury to 
return a verdict in favor of the défendant. 

Graves & Graves and E. H. Belden, for plaintiff in error. 
Goodfellow & Eells and Happy & Hindman, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWEEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Did the court err in refusing to allow paroi évidence to be ad- 
mitted to explain the meaning of the term "watchman's clause"? 

Plaintiff in error does not claim that évidence of a usage or custom 
may be received to control or vary the positive stipulations of a 
written contract, or to contradict them, but its contention is that the 
phrase "watchman's clause" is a trade term, which lias a well-defined 
and understood meaning by custom and usage in the insurance busi- 
ness, and that the courts in construing the poliey must ascertain the 
meaning of that term in the insurance business in order to arrive 
at the intention of the contracting parties. It is further claimed 
by the plaintiff in error, independent of the "question of trade, custom 
and usage" that the court erred in rejecting plaintiff's offer to prove 
by paroi that the clause "warranted at ail times" and concluding with 
the words "this poliey shall immediately cease and détermine" is a 
stock clause placed on ail insurance policies issued on the Pacific 
Coast, while the permission "to remain idle," subject to the condi- 
tions of the "watchman's clause," was one peculiar to this risk, and 
only intended to be applied to manufacturing plants which were in 
opération at the time the poliey was issued, and provided for a con- 
tingency that might thereafter arise. It further claims that the poliey 
was ambiguous, not only from the language used in the poliey, but 
also from the condition of the parties. 

We are of opinion that the court did not err in excluding paroi 
testimony as to the meaning of the term "watchman's clause." There 
were no words or phrases used therein which required any paroi évi- 
dence in order to explain their meaning. The contract was in writing, 
and was, in its entirety, susceptible of a reasonable construction by 
the court. The rule is well settled that: 

"Where a written contract is susceptible on its face of a plain and 
unequivocal interprétation, resort cannot be had to évidence of custom or 
usage to explain its language or qualify its meaning." Huut v. Fidelity & C. 
Co., 99 Fed. 242, 245, 39 C. C. A. 49G. 

Having "satisfied ourselves that the poliey is susceptible of a reason- 
able construction on its face, without the necessity of resorting to 
extrinsic aid, we hâve at the same time established that usage or 
custom cannot be resorted to for that purposc." The Insurance Com- 
panies v. Wright, 1 Wall. 45G, 470, 17 L,. Ed. 505. 
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The décisions of the courts upon the questions in dispute between 
the respective parties hâve not been entirely uniform. In Barnard v. 
Kellogg, 10 Wall. 383, 390, 393, 19 L. Ed. 987, the court said that, 
while it would be hard to reconcile ail the cases, "it may be safely 
said they do not differ so much in principle, as in the application of 
the rules of law. The proper office of a custom or usage in trade 
is to ascertain and explain the meaning and intention of the parties 
to a contract, whether written or in paroi, which could not be done 
without the aid of this extrinsic évidence. It does not go beyond this, 
and is used as a mode of interprétation on the theory that the parties 
knew of its existence, and contracted with référence to it. It is often 
employed to explain words or phrases in a contract of doubtful signi- 
fication, or which may be understood in différent sensés, according to 
the subject-matter to which they are applied. But if it be inconsistent 
with the contract, or expressly or by necessary implication contradicts 
it, it cannot be received in évidence to affect it." In the course of 
the opinion several cases were cited, and it was directly held that: 

"A clear, certain, and distinct contract is not subject to modification by 
proof of usage. Such a contract disposes of ail customs by its own ternis, 
and by its ternis alone is the conduct of the parties to be regnlatod, and tlieir 
liability to be determined. * * * A usage, to be admissible, must not 
conflict with the settled rules of law, nor go to defeat the essential ternis of 
the contract." 

See, also, Lillard v. Kentucky D. & W. Co. (C. C. A.) 134 Eed. 
168, 173, and authorities there cited. 

Even if it should be conceded that the term "watchman's clause" 
should not be held to include the words after the last proviso requiring 
notice to the company and permission to remain idle to be indorsed 
upon the policy, it is difficult to see how the plaintiff in error could 
be benefited thereby. If oral testimony had been given to the effect 
that the watchman's clause only referred to the keeping of watchmen 
on duty, this would not annul the latter provision; that would remain 
as an independent proviso, and would hâve to be construed as such. 
A written contract solemnly entered into and executed by the parties 
to it must bind the parties. Courts do not make contracts, but inter- 
pret and construe them whenever any question arises as to what are 
their terms and conditions. Petit v. German Ins. Co. (C. C.) 98 Fed. 
800, 804. The proviso "that if such property be idle or shut down 
for more than thirty days at any one time notice must be given this 
company and permission to remain idle for such time must be indorsed 
hereon or this policy shall immediately cease and détermine," must 
be construed — whether considered as a part of the watchman's 
clause, or as an independent condition of the contract — according to 
the sensé and meaning of the terms which the parties used. The 
language is clear and unambiguous, and must be taken in its plain, 
ordinary, and popular sensé, and, so construed, it is fatal to the 
right of recovery by the plaintiff in error, as it is admitted by it that 
it was not complied with. It was within the power of the défendant 
in error to insist upon such a provision, and it cannot be claimed that 
the terms thereof were unreasonable. 
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In Impérial Pire Ins. Co. v. Coos County, 151 U. S. 452, 462, 
14 Sup. Ct. 379, 38 h. Ed. 231, the court said: 

"The ternis of tlie policy constitute the measure of the insurer's liability, 
and in order to recover the assured must show himself within those ternis, 
and if it appears that the eontract bas been terminated by the violation, on 
the part of the assured, of its conditions, then there can be no right of recov- 
ery. The compliance of the assured with the ternis of the eontract is a 
condition précèdent to the right of recovery. If the assured has violated or 
failed to perforin the conditions of the eontract, and such violation or want 
of performance has not been waived by the insurer, theu the assured cannot 
recover. It is immaterial to consîder the reasons for the conditions or pro- 
visions on which the eontract is niade to terminate, or any other provision 
of the policy which has been accepted and agreod upon. It is enough that 
the parties hâve made certain ternis conditions on which their eontract shall 
continue or terminate. The courts may not make a eontract for the parties. 
Their function and duty consist simply in enforcing and carrying out the one 
actually made. * * * It is entirely compétent for the parties to stipu- 
late, as they did in this case, 'that tins policy should be void aud of no effect, 
if, without notice to the company, and permission therefor iudorsefi hereon, 
* * * the premises shall be used or occupied so as to increase the risk, or 
cease to be used or occupied for the purposes stated hereiu * * * or the 
risk be hiereased by any means witliiu the knowledge or control of the 
assured.' * * * Thèse provisions are not unreasonable. * * * Thèse 
ternis and conditions of the policy présent no ambiguity whatever. The 
several conditions are separate and distinct, and wholly independent of each 
other." 

In Delaware Ins. Co. of Philadelphia v. Gréer, 120 Fed. 916, 
921, 57 C. C. A. 188, 61 L. R. A. 137, the court said : 

"The obvions meaning of their plaiu tenus is not to be discarded for some 
curious hidden sensé which nothiug but the exigency of a hard case and the 
ingenuity of an acute mind would discover. Contracts of insurance, like 
other contraets. are to be construed according to the sensé and meaning of 
the ternis which the parties hâve used, and. if they are clear and unambigu- 
ous, their ternis are to be taken in their plaiu, ordinary, aud populsir sensé." 
Kiesel & Co. v. Sun. Ins., 88 Fed. 243, 240, 31 0. C. A. 51 r, ; McGlother v. 
Providence M. Ac. Co., 80 Fed. 085. 089. :52 C. C. A. 318; Brown v. United 
States Casualty Co. (C. C.) 95 Fed. 935, 950. 

The court did not err in refusing to allow the plaintiff in error to 
introduce paroi testimony to the effect that the défendant had knowl- 
edge or notice that the property insured was idle during the life 
of the first policy, or in rejecting the other offers as to the inquiries 
made by the company or its ofncers or agents as to the status of the 
property, for the avowed purpose of showing, or attempting to show, 
a waiver or forfeiture by the insurance company of the clause under 
considération. The second policy was not a mère continuation of the 
first, although in its terms and conditions it was identical with the 
first, except as to dates. It was not in any manner dépendent upon 
any acts or conduct of the parties under the first policy. The minds 
of the respective parties met, upon the issuance of the policy by 
the insurance company and the payment of the premium by the in- 
sured. The second policy then became a new, separate, and inde- 
pendent eontract between the parties. 

In Brady v. Northwestern Ins. Co., 11 Micli. 425, 444, the court 
said : 
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"We hâve no doubt that each renewal of the policy was a new contract. 
Eaoh was upon a new considération, and was optional with both parties. At 
the expiration of the year over wiiieh tho original policy extended, the obliga- 
tion ot the insurer was ended, and it was only by the concurrence ot the will 
of both parties that the obligation could be continucd. ïhis concurrence is 
manifested by the payment of a considération by the one party and a renewed 
promise by the other, and an obligation revived or continucd under sucb 
circumstances is an original obligation. It nrast lie asked for by the one, 
and may be assmned or refused by the other. and the policy, winch is its évi- 
dence, is therefore only continucd by the positive act of both parties." 

To the same effect, see Hartford Fire Ins. Co. v. Walsh, 54 111. 
164, 5 Am. Rep. 115; 16 Am. & Eng. Ency. L. (2d Ed.) 868, and 
authorities there cited. 

The second policy, as delivered and acceptée!, must therefore be 
presumed to express the entire contract between the parties. The rule 
is well settled that ail paroi negotiations, understandings, and agree- 
ments are merged in the written contract, and are not to be controlled, 
modified, or changed bv paroi évidence in relation thereto. Union 
Nat. Bank v. German Ins. Co., 71 Fed. 473, 476, 18 C. C. A. 203, and 
authorities there cited; Blake v. Fine Mountain I. & C. Co., 76 Fed. 
624, 654, 22 C. C. A. 430, and authorities there cited; New York 
Life Ins. Co. v. McMaster, 87 Fed. 63, 70, et seq., 30 C. C. A. 532, 
and authorities there cited; McMaster v. New York Life. Ins. Co., 99 
Fed. 856, 863, 40 C. C. A. 119; Northern Assurance Co. v. Grand 
View B. A., 101 Fed. 77, 83, 41 C. C. A. 207; Id., 183 U. S. 308, 
321, 22 Sup. Ct. 133, 46 L. Ed. 213. 

No fraud or imposition was attempted to be shown, and it must be 
presumed that the plaintif! in error read and understood the plain 
and positive terms of its agreement in the policy, and well knew that 
its failure to comply with its promissory warrant)' would at once 
avoid the policy and relieve the défendant from liability. It aiso 
knew from the express provisions of the policy how to obtain a modi- 
fication of this warranty. West End Co. v. American Fire Ins. Co. 
(C. C.) 74- Fed. 114, 117. 

It follows from the views we hâve expressed that proof that the 
property was idle and vacant at the time the policy was issued would 
be of no avail to the insured. It would not amount to a forfeiture 
of the clause, or a waiver thereof by the défendant in error. There 
was no offer to prove that the défendant in error, or its authorized 
agents, ever agreed to waive the clause under considération, or that it, 
or they, gave permission to the plaintifr in error to leave it idle and 
unoccupied except upon compliance with the terms of the policy. 
The plaintif! in error could not hâve been misled or deceived by any 
information or knowledge which the défendant in error had as to 
the previous condition of the property. Under the terms of the policy, 
if the property remained idle "for more than thirty clays at any one 
time," the policy ceased and terminated, it became void and of 
no binding force and effect, unless the insured gave notice to the 
company and obtained permission to leave it idle for a longer time by 
having such time indorsed on the poliev. England v. Westchester 
Fire Ins. Co., 81 Wis. 583, 51 N. W. 954^ 29 Am. St. Rep. 917 ; Bart- 
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lett v. The British America A. Co., 35 Wash. 525, 77 Pac. 812; 
Brehm Lumber Co. v. Svea . Ins. Co. (Wash.) 79 Pac. 35, 68 L. 
R. A. 109; Ranspach v. Teutonia Fire Ins. Co. (Mich.) 67 N. W. 
967. Terms of warranty are conditions précèdent to the right of 
recovery and must always, if not vvaived or forfeited, be complied 
with by the insured. American Crédit I. Co. v. Carrollton F. M. 
Co., 95 Fed. 111, 112, 36 C. C. A. 671; McKenzie v. Scottish Ins. 
Co. (Cal. Sup.) 44 Pac. 922, 924. 

The premium was paid by the insured upon the receipt of the 
policy. The failure to return it before this action was brought does 
not amount to a waiver of the right of défendant in error to forfeit the 
policy for a noncompliance of the insured with the positive terms of the 
policy. 

In United States Life Ins. Co. v. Smith, 92 Fed. 503, 508, 34 
C. C. A. 506, 512, the court said: 

"The objection that no défense going to the original invalidity of the 
contract cun be made without tendei'ing back any premium received remains 
to be considérée!. This is not a suit by the company for the eancellation of 
the policy, but is an action by the beneficiary based upon it as a valid con- 
tract. The gênerai rule is that, if a risk never attaches under a policy, the 
premium is not earned, and, if paid, may be reeovered. unless the insured bas 
been guilty of fraud. Jones v. Insurance Co., 90 Tenu. 604, 18 S. W. 200, 25 
Am. St. Rep. 706 ; May, Ins. § 4. But we know of no raie which prohibits 
the défense hère made except upon condition of a previous teuder of the 
premium paid." 

See Georgia Home Ins. Co. v. Rosenfield, 95 Fed. 358, 362, 37 
C. C. A. 96, et seq., and authorities there cited. 

"A waiver cannot be inferred from the insttrer's mère silence or 
nonaction. * * * It may wait until claim is made under the 
policy, and then allège the forfeiture in déniai thereof, or in dé- 
fense of a suit commenced therefor." 16 Am. & Eng. Ency. L. 
(2d Ed.) 939, and authorities there cited. 

The views we hâve expressed are conclusive of the questions in- 
volved in this case, but there is one other question that ought per- 
haps to be noticed. The plaintiff in error alleged in its complaint 
that "plaintiff kept a constant night and day watchman on duty" 
at the premises insured, which averment was denied in the answer 
of the défendant in error. The plaintiff in error, assuming it to be 
essential on its part to prove its averment in this respect, produced tes- 
timony to establish the fact, and, failing to obtain sufficient évidence 
on this point, upon appeal claims that the burden of such proof rested 
upon the défendant in error. This contention cannot be sustained. 
The gênerai rule is that "a party who, with the acquiescence of his ad- 
versary, assumes the burden of proof of an issue, will be held to that 
position on appeal." 21 Ency. PL & Pr. 668, and authorities there cited. 
The provision in question was made a warranty, and the burden of 
proof in regard thereto rested upon the plaintiff in error to prove a 
compliance upon its part with this provision. Impérial Fire Ins. Co. v. 
Coos Countv, supra; American Crédit I. Co. v. Wood, 73 Fed. 81, 
84, 9 C. C.A. 264; McLoon v. Commercial Ins. Co., 100 Mass. 472, 
97 Am. Dec. 116, 1 Am. Rep. 129; Van Wickle v. Insurance Co., 
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97 N. Y. 350,353 ; Craig v. United States Ins.Co.,1 Pet. (C. C.) 410, Fed. 
Cas. No. 3,340. There was noproof whatever to show that the watchmen 
were on duty before June lst One watchman testified that he com- 
menced work June 1, 1903, and quit when the mill burned. It was 
stipulated that the testimony of Branscombe (président of the plain- 
tifï in error) taken in another case might be, and was, admitted, but 
upon examination it shows that the inquiry there made of Brans- 
combe as to the employaient of watchmen was specifically limited to 
commence August lst, which was the date of the policy in the case 
in which he gave his testimony. The hiatus in the testimony is 
claimed by counsel not to hâve been noticed by any one at the trial. 
We do not understand counsel to contend that the proof of the 
présence of the watchmen for 30 days prior to the time of the fire 
would be a compliance "with the warranty. The law is otherwise. 
In Cronin v. Fire Ass'n of Philadelphia (Mich.) 82 N. W. 45, 
the court said: 

"It seems to be claimed that the policy should not be held void lf the 
machinery was being operated within the 10 days immediately preeedlng the 
flre, but such is not the law. We hâve frequently held that the breach of 
euch a condition renders the policy immediately and wholly void, as the fol- 
lowing cases cited by counsel show" — citing many authorities. 

Our conclusion is that the court did not err in instructing the 
jury to find a verdict in favor of the défendant 
The judgment of the Circuit Court is afnrmed. 



HARKINS et al. v. WILLIARD. 

'(Circuit Court of Appeals, Fourth Circuit, July 10, 1906.y 

No. 053 

1. Internai. Revende — Violation of Law — Forfeiture of Sptrits — Stamps. 

Rev. St. § 3334 [U. S. Comp. St 1901, p. 2183], déclares that ail 
distilled spirits forfeited to the United States, sold by order of court, 
or under process of distraint, shall be sold subject to tax, and the pur- 
chaser shall immediately, and before he takes possession, pay the tax 
thereon ; that, if any tax-paid stamps are afflxed to any cask or package 
so condemned, the stamps shall be obliterated and destroyed before sale. 
Beld that, where stamped liquors were forfeited for a violation of the 
Internai revenue law, the forfeiture included the stamps as well as the 
property. 

2. Same — Sale of Property — Application of Proceeds. 

The proceeds of a sale of spirits forfeited to the United States for 
violation of the internai revenue law belong exclusively to the govem- 
ment, and cannot be applied to the payment of the tax thereon. 

8. Same. 

Distilled spirits are subject to forfeiture for misconduct of the dis- 
tiller, even though the tax on the same may hâve been paid in full. 

4. Same — Sale of Unstamped Spirits — Forfeiture — Purchase of Stamps 
by Buyer — Rédemption. 

A distiller sold certain casks of unstamped spirits to plaintiff, which 
were then in the government warehouse, and on March 10, 1002, plain- 
tiff paid the tax on the spirits, but before the attachment of stamps 
the spirits were seized oa the same day for violation of the Internai 
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revenue liiw by the distiller, discovered Mardi 4, 1902, after which the 
spirits were forfeited to the government and sold. Ileld, that as Aet 
Aug. 27, 1804, e. 349, § 48, 28 Stat. 563 [U. S. Comp. St. 1901, p. 2109], 
requires the payment of the tax by the distiller and the issuance of 
stamps to liini, plaintiff was not entitled to recover from the United 
States the internai revenue tax so paid. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Greensboro. 

James J. Britt, Asst. U. S. Atty. (A. E. Holton, on brief), for 
plaintiffs in error. 

J. E. Alexander, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDIIX, 
District Judge. 

PRITCHARD, Circuit Judge. This case arose from the seizure by 
H. S. Harkins, collecter of internai revenue, Fifth district of North 
Carolina, on Mardi 10, 1902, of three packages of spirits as forfeited 
to the United States for violation of the internai revenue laws, at 
grain distillery No. 651, of C. S. Pitts, Winston-Salem, N. C. Tax on 
thèse spirits, amounting to $127.16, was paid Mardi 10, 1902, but 
spirits were seized same day before attachment of stamps. Seizure 
was made for violations discovered Mardi 4, 1902. Défendant in 
error, Williard, loaned distiller Pitts the tax money, purchased the 
stamps himself, but they were issued in the naine of Pitts, the distiller, 
and was to hâve spirits when withdrawn in payment of a debt owed 
by Pitts. Pitts died in July, 1902, intestate, and no administrator was 
ever appointed. Unattached stamps remained in the hands of Williard, 
and in January, 1903, lie made application to the commissioner of in- 
ternai revenue for their rédemption, which application was rejected 
for several reasons, the principal one of which was that Williard was 
not a proper party in interest. Suit was then brought in the state 
court and removed to the Circuit Court of the United States at Greens- 
"boro, and at April term, 1905, a judgment for $127.16 with interest 
was obtained. 

Upon the foregoing facts the court below charged the jury, among 
other things, as follows : 

"(1) It appears in this case, from undisputed évidence, that $127.10 was 
paid by Mr. Williard to the défendants. As this was Mr. Williard's money, 
he is the real party in interest, and is entitled to maintain the action. 

"(2) In no view of the case was it right or lawful to recel ve money from 
Mr. Williard in payment of the taxes due on property already forfeited. 
The government had no right to reçoive this money al ter the forfeiture of 
the property." 

It is contended by the plaintiff in error that the court erred in sub- 
mitting thèse instructions to the jury, and that the same were not war- 
ranted by the law governing this case. 

In order to correctly détermine the merits of this controversy, it 
is necessary to décide whether the plaintiff below had the right to in- 
stitute an action against the collector of internai revenue for money 
which he had paid for the distiller Pitts as tax due the government 
on certain casks of spirits. Prior to 1894, the law in relation to taxes 
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on distilled spirits was as follows : "That the distiller, owner or per- 
son having possession" of the spirits could pay the tax on the same. 
On that date, however (Act. Aug. 27, 1894, c'349, § 48, 28 Stat. 563 
[U. S. Comp. St. 1901, p. 2109]), the law was so amended so as to 
read: 

"That the tax herein imposed shall be paid by the distiller of the spirits 
on or before their removal from the distillery or place of storage, except in 
case of removal therefrom without payment of tax as provided by law." 

The statute as amended clearly limits the payment of tax and the 
receipt of the stamps therefor to the distiller and.contains no provision 
which authorizes the récognition of any other person for that purpose. 
The stamps that were issued to the distiller vvere only évidence of the 
fact that the tax had been paid, and, inasmuch as the spirits had 
passed into the possession of the government as forfeited property, 
the fact that they were not attached to the casks can hâve no bearing 
upon the questions involved herein. Where taxes are paid and stamps 
are attached to casks of spirits in case of forfeiture, both stamps and 
tax (for which stamps are receipts) are forfeited. 

Section 3334 of the Revised Statutes [U. S. Comp. St. 1901, p. 
2183], which relates to this subject, reads as follows: 

"Ali distilled spirits forfeited to the United States, sold by order of court, 
or under process of distraint, shall be sold subject to tax ; and the purchaser 
shall immediately, and before ne taises possession of said spirits, pay the 
tax thereon. And any distilled spirits beretofore condemned, and now in 
the possession of the United States, shall be sold as herein provided. If any 
tax-paid stamps are affixed to any cask or package so condemned, such 
stamps shall be obliterated and destroyed by the collector or marshal after 
forfeiture, and before such sale." 

Thus it will be seen that the law provides for the forfeiture of the 
stamps as well as the property, and requires the destruction of the 
stamps which were originally attached thereto as évidence of the pay- 
ment of the tax. It also requires the purchaser at the sale to pay the 
taxes and affix stamps thereto in order to authorize the removal 
of the spirits. If the taxes are paid at the time of forfeiture, then the 
government has no further claim against the distiller for taxes, but the 
proceeds of a sale of property thus forfeited to the government on ac- 
count of violations of the internai revenue laws belongs exclusively to 
the government and cannot be applied to the payment of tax. For 
instance, forfeited spirits, tax-paid or otherwise, in case of forfeiture 
and sale, belong to the government, and even though there should be 
an excess arising from such sale, if the tax on the property forfeited 
has not been paid, the distiller and the sureties are liable for the tax. 
In the case of United States v. United States Fidelity & Guaranty Co. 
(D. C.) 144 Fed. 866, Judge Platt held that the proceeds of forfeited 
spirits could not be applied to the payment of taxes thereon; that if 
taxes are paid both spirits and taxes are forfeited, and the sureties 
on the distiller's bond were liable for ail taxes aside from the forfei- 
ture. The court said: 

"If the distiller had paid the taxes, the liquor would hâve been forfeited, 
tax and ail. The property has disappeared under the forfeiture, but the 
taxes remain unpaid, and the sureties are responsible. It is not thought 
146 F.— 45 
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that the lien upon tlie property can be said to continue upon the proceeds 
after the property lias been forfeited and sold." 

Primarily the distiller is liable for the taxes due on the spirits dis- 
tilled, and, in case of default, his sureties are also jointly liable for 
the same. Nevertheless, in that event the tax must be paid in the 
name of the distiller, and the stamp, which is in the nature of a receipt, 
can only be issued to him. 

In pursuance of the provision of the law in regard to the payment 
of taxes by the distiller, the défendant in error paid the tax in ques- 
tion on the lOth day of March, 1902, but before the stamps were at- 
tached to the packages by the gauger, as required by law, ail of the 
casks of spirits were seized on account of violations of the internai 
revenue laws which had been discovered on the 4th day of March, 
1902. The payment of the tax uncler thèse circumstances by the de- 
fendant in error was as much the act of the distiller as if he had in 
person handed the money to the collector. This is true because the law 
provides that only the distiller shall bave the right to pay the tax on 
distilled spirits. Therefore, when the défendant in error paid the tax, 
he acted as the agent of the distiller, and the fact that the receipts 
for the amount paid were issued in the name of the distiller clearly 
négatives the contention that the défendant in error had any lawful 
daim to the same. 

A careful reading of the debates in Congress at the time the amend- 
ment of August 28, 1894, was under considération, shows that it was 
the purpose of Congress to limit the payment of taxes exclusively to 
the distiller in order to avoid multiplicity of claimants in case of con- 
troversy between the government and the distiller as to the payment 
of taxes. After a thorough considération of the matter, it was deemed 
best to limit the payment of taxes to the distiller alone, and by doing 
so the right to contest the payment of taxes which might be deemed to 
be improper is reserved to the distiller only ; while, on the other hand, 
the statute renders it impossible for claimants, other than the distiller, 
to présent their claims before the commissioner of internai revenue, thus 
eliminating the considération of questions which were never intended 
to be settled by that officiai. Congress has wisely provided that, where 
a controversy shall arise as to the payment of taxes, only the distiller 
shall hâve the right to apply to the Commissioner of Internai Revenue 
for a settlement of the same, and, if there are claimants other than the 
distiller, the controversies as to their rights must be settled in the 
proper forum in the same manner as the title to property is determined 
between individuals. 

Distilled spirits are liable to forfeiture on account of the acts of 
the distiller, even though the tax upon the same may hâve been paid in 
full. In this instance it appears that the premises of the distiller, to- 
gether with ail the spirits and other property therein, were forfeited 
to the government on account of the misconduct of the distiller and the 
packages claimed by the défendant in error were seized on account 
of such violations and forfeited to the government while in the pos- 
session of the distiller, Pitts. Therefore, even though the stamps 
had been attached to the casks upon which the tax was paid, they 
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vvould hâve been forfeited to the government as completely as though 
no stamps had been attached thereto and the tax had not been paid 
by any one. Under such circumstances, the distiller, Pitts, or his 
Personal représentative, could, upon a proper showing, hâve asked the 
government to refund any amount shown to hâve been improperly 
paid ; but this is a right which the distiller and his personal représent- 
ative possess, and no one else is permitted by law to institute proceed- 
ings of this character before the commissioner of internai revenue. The 
claim of the défendant in error is to the effect that, some time prior 
to the seizure of the distillery, the distiller, Pitts, becanie indebted to 
him, and agreed to sell to him certain packages of unstamped 
whisky which were then in the distillery warehouse and in the 
possession of the government. He does not undertake to say that 
the possession of the whisky was delivered to him in pursuance of an 
agreement made with the distiller, and, if he were to make such a con- 
tention, it would be untenable because the spirits were in the posses- 
sion of the government, subject to a lien that was paramount to ail 
other liens, and the distiller was powcrless to make any dclivery of 
the spirits held by the government until he had paid the tax and the 
same had been duly stamped and marked by the gauger and delivered 
to him. To hold otherwise would be to rentier uncertain the security 
of the government for its taxes and to defeat the very purpose of the 
internai revenue laws, to wit, the collection of taxes due upon distilled 
spirits manufactured under the supervision and control of the govern- 
ment. The distiller undoubtedly had the right to contract for the 
sale of the spirits while in the warehouse, but he could only do so, sub- 
ject to the lien of the government for its taxes, and for penalties in- 
curred and fines imposed for violations of the internai revenue laws ; 
but it is admitted that this property was forfeited to the government 
before the stamps had been attached to the casks in question, and there- 
fore the défendant in error did not possess the right to enforce his 
claim against the property at the time of the seizure, and this of itself 
is sufficient to show that the claim which he now seeks to enforce is 
unfounded. "Tax-paid spirit stamps," as they are technically called, 
are nothing more than receipts authorized to be issued by the govern- 
ment to indicate the payment of taxes on distilled spirits, and under 
the law as amended can only be issued to the distiller and are therefore 
without value, except for the purpose for which the same are issued, 
and that purpose can be ascertained by an inspection of the stamps. 
Under thèse circumstances, such stamps do not constitute the basis for 
an action against the government in the hands of one to whom they were 
not issued and who does not sustain the relation of a distiller to the 
government. Therefore thèse receipts, being issued to the distiller 
Pitts, do not constitute such a claim against the government in the 
hands of the défendant in error as entitles him to bring his action 
against the collector of internai revenue for the purpose of collecting 
the sum involved therein. 

The contention that the government lias no right to receive money 
in payment of taxes due on property forfeited cannot be sustained. 
From the very nature of the contract entered into between the distiller 
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and the government the taxes remain due until paid, and it was there- 
fore the duty of the collecter of internai revenue to receive the same 
at any time, either before or after the property had been forfeited, be- 
cause the liability assumed by the distiller and his sureties continues 
to exist until the taxes are paid and could only be extinguished by the 
payment of such taxes as were shown to be due by the distiller to the 
government, and the payment of the same must necessarily be treated 
as an effort on the part of the distiller to comply with the requirements 
of the obligations which he assumed at the time he was granted author- 
ity to operate his distillery. 

There is no view of tins case in which the government would be 
liable to the défendant in error. There is not a scintilla of proof to 
show that the government entered into a contract with the défendant 
in error in regard to the payment of the tax, upon which this action 
is instituted; nor is there any évidence to show that the government 
ratified or in any way acquiesced in the alleged sale of the packages 
in question to the défendant in error. Such being the case, the only 
remedy left the défendant in error is to sue the représentative of Pitts 
for the sum which he paid the collector of internai revenue on account 
of taxes due as aforesaid. 

We are of opinion that the court erred in its instructions to the jury. 
Therefore the judgment of the Circuit Court is reversed, and a new 
trial granted. The case is remanded, to the end that further proceed- 
ings may be had in conformity with the views herein expressed. 

Reversed. 



In re L'IIOMMEDIEU. 

(Circuit Court of Appeals, Second Circuit. June 20, 100G.) 



Baxkrtjptcy— Claims — Liens — Peioeity. 

Where a judginent against a bankrupt was a lien on certain real es- 
tate of which the bankrupt's father had died seised, and from a sale of 
which the fund subject to distribution arose, such claim was entitled to 
priority. 

[Ed. Note.— For cases in point, see vol. 6, Cent. Dig. Bankruptcy, 
§ 531.] 

Same — Void Claims. 

The holder of a claim against a bankrupt which was void for usury, 
and was secured by an assignment of funds to which the bankrupt . was 
entitled from his i'ather's estate, flled such assignment in the proceedings 
in the Surrogate's Court for the settlement of the estate, and there 
appeared and flled objections to the executor's acçount which were over- 
ruled, the account settled and the estate divided; the bankrupt's share 
being transferred to his trustée in bankruptcy to be distributed in the 
bankruptcy court as it should direct. The claimant consented to a 
transfer of the controversy to the bankruptcy court without formai 
pleadings, appeared there and litigated the questions in dispute, where 
his claim was litigated by the holders of junior lien creditors and as- 
signées. Held, that the claimant was not in the position of a party 
brought into court against his will, so as to require payment from the 
fund at least of the considération received by the debtor, but that the 
claimant was an active party to the proceeding, and his claim, being 
void for usury, should he disallowed in toto. 
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Appeal from the District Court of the United States for the Eastern 
District of New York. 

On appeal from an order of the District Court for the Eastern District of 
New York, dated June 29, 1905, directing the distribution of a fund of $6,- 
802.77, held by the trustée in bankruptcy, which fund represents the share 
of the bankrupt in the estate of his father. The référée in bankruptcy to 
whom, as spécial commissioner, the claims of the various parties were re- 
ferred, reported that the following creditors had preseuted secured claims in 
the following chronological order : 1. Alfred B. Hilton, judgment for $1,- 
097.96, docketed in Queens county, January 21, 1897. 2. William B. Hew- 
lett, assignment for $3,000, October 8, 1897. 3. Francis Gilman, assignment 
for $5,000, November 8. 1901. 4. Mary R. King, assignment for $1,000, 
February 14, 1902. 5. William J. Jenner, assignment for $1,120, August 15, 
1903. 

The claims of Hewlett, King and Jenner were allowed by the référée and 
the court. The Hilton claim was disallowed by the référée but was allowed 
by the court. The Gilman claim was disallowed by the référée but was 
allowed by the court in the sum of $1,800. The appeal présents only the 
question of the validity of the Hilton and Gilman claims. If thèse claims 
are defeated the appellant, Mary E. King, will realize the full amount of her 
claim. 

The opinion of the District Court, where the important facts are 
stated, is reported in 138 Fed. 606. 

Edmund L. Baylies and Langdon P. Marvin, for appellant. 
Horace Russell, and James S. Darcy, for executors representing 
the Hilton daim. 

William R. Wiîlcox and Robert D. Murray, for Gilman. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Jr.dge (after stating the facts). The District Court 
found that the Hi^on judgment was entitled to priority because it 
was a lien upon certain real estate of which the bankrupt's father 
died seised and out of which the fund arose. We fmd it unnecessary 
to add anything to the reasoning of the court below in reaching this 
conclusion, which, we think, is amply sustained by the authorities 
cited in the opinion. The Gilman claim remains to be considered. 

Upon the judicial settlement of the final account of the executor of 
James H. L'Hommedieu, the father of the bankrupt, the surrogate 
of Queens county made an order, dated April 29, 1904, which recites, 
inter alia, that ail persons interested in the estate were cited to attend 
the settlement of said account and on the return day of such citation 
Francis Gilman appeared by his attorneys and objected to the account 
of the executor which objection was overruled, the account settled 
and the estate divided. The order, after reciting that the trustée in 
bankruptcy of Howard A. L'Hommedieu was a party to the proceed- 
ings in the surrogate's court and that divers persons had appeared and 
claimed to be entitled to the share of the bankrupt in his father's es- 
tate, adjudged as follows : First. That the executor pay to the trustée 
in bankruptcy $6,802.77, the amount of such share, to be distributecî 
by him as the court having jurisdiction of the bankruptcy proceed- 
ings shall direct. Second. "That the liens by mortgage, assignment, 
judgment or otherwise, proved, or sought to be proved in this pro- 
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ceeding, shall hâve the same force, validity and effect upon the said 
funds in the hands of said trustée after the same hâve been paid over 
by the said executor as the same now hâve or did hâve when they 
were in the hands of said executor." 

On June 12, 1905, the district court made an order, on consent 
of ail parties interested, referring it to the référée as spécial commis- 
sioner to hear and détermine the claims, including that of Francis 
Gilman, and to pass upon the validity and légal effect of such claims. 
The consent to this order was signed by Francis Gilman "without 
préjudice to the position as défendant taken by him in the proceedings 
■covered by the proposée! order." The executors ovvning the Hilton 
judgment duly proved their claim in bankruptcy and by pétition to 
the référée asked that the lien of the judgment might be allowed as 
attaching to the fund transferred from the surrogate's courts. None 
of the other claimants appears to hâve filed a formai proof of claim. 

The Gilman claim is based upon an assignment ancl a collatéral 
agreement which are fully described in the report of the referee who 
says : "This assignment and agreement are alleged to be nreferred 
claims against the funds in the hands of the trustée by said Francis 
Gilman, to the amount of $5,000, with interest. This claim is con- 
tested by every other creditor alleging preferred claims, particttlarly 
by the trustée, who objects to the allowance of the claim in an y amount, 
on the ground that the same is foundcd upon a corrupt and usurious 
loan, and is utterly voici in law." The referee, after reviewing the 
testimony, found that the transaction was usurious and therefore void, 
the bankrupt receiving but $1,800 and obligating himself to pay 
$5,000. The District Court, in effect, confirmed the report in this re- 
spect. It is, therefore, unnecessary to discuss the testimony further 
than to say that the facts fully sustain this conclusion. Having found 
the claim void for usury the referee disallowed it in toto, but the Dis- 
trict Court sustained it for $1,800, the amount actually received by the 
bankrupt on the theory that Gilman came into court in invitum in 
the character of a défendant at the behest of the other claimants who, 
without any affirmative action on his part, proved his claim for the 
purpose of showing its invalidity and that trustée and junior claimants 
must return to him the considération received by the bankrupt before 
there can be a decree annulling the assignment. 

The confusion which bas arisen in ascertaining the légal status of 
the parties is largely due to the informality of the proceeding and the 
failure to observe the elementary rules of pleading and practice nec- 
essary to the proper présentation of such controversies. It is the 
opinion of the majority of the court that inasmuch as ail parties con- 
sented to proceeding in this manner the hardship should be equally 
distributed. No one should be permitted to profit by the assertion 
of technical considérations based upon analogies to formai actions 
where the position of the parties and the burden of proof is estab- 
lished by proper pleadings, when, as hère, ail hâve agreed to dispense 
with such formalities. A majority of the court are unable to agrée 
with the District Court in thinking that Gilman is in the position of 
a défendant in equity, making no claim to the fund and being forced 
nnwillingly into a litigation in which he lias asserted no interest. 
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The fund in question was transferred to the trustée in bankruptcy 
to be distributed as the District Court shall direct. Gilman either 
had an interest in that fund or he had not. If he had no interest and 
presented no claim it is not easy to see upon what theory the court 
fixed the amount due him at $1,800. The proposition is that the other 
claimants, in order to get rid of a claim, which did not exist, dragged 
him into court and compelled him to accept $1,800 for which he had 
not asked. If, on the contrary, he had a claim he must hâve presented 
it and this, we think, is what he did do. It is hardly conceivable that 
the référée would hâve received the évidence and entered upon the 
careful investigation, which the record shows took place, unless he 
and ail other interested parties had understood that Gilman had pre- 
sented a claim for $5,000. True, he did not actually prove his debt, 
but neither did the other creditors with the one exception before noted. 
Gilman filed a claim for Çfî.oOO in the Surrogate's Court and a copy 
of the assignment had been sent by his attorneys to the executor. 
From the order of the surrogate, in évidence, it seems that Gilman 
appeared in the Surrogate's Court by his attorneys and took an active 
interest in the proceedings. and, as we hâve seen, the fund was paid 
over to the trustée in bankruptcy with ail rights preservcd. It was 
evidently the intention of the court and the understanding of the 
parties that the controversy between the claimants as it existed in he 
Surrogate's Court was to be transferred to the court of bankruptcy. 
Nothing was to be gained or lost by the change of tribunals. The 
claimants entered the court of bankruptcy on cqual footing. Gilman 
had filed his assignment with the executor and as his counsel say, "He 
stood on his assignment and did nothing." Naturally, so long as 
nothing was done the assignment was prima facie proof of his claim 
for $5,000 and cast the burden of proving its invalidity on those in- 
terested in defeating it. We think there can be no doubt that Gilman 
proved his claim in the Surrogate's Court, was an active party to 
the proceedings there, consented to the transfer of the controversy 
to the District Court without formai pleadings, appeared there and 
litigated the questions in dispute precisely as he would hâve done 
had they remained in the state court. In thèse circumstances we do 
not think a strained construction should be resorted to in order that 
a claim, found by both the référée and the judge to be usurious, may 
take precedence of claims concededly honest. 

There is another view, not alluded to by counsel, and yet, perhaps, 
worthy of considération. It is difficult to trace the séquence of events 
from the record, but it would seem that the trustée oitered in évi- 
dence the Giiman assignment at the hearing of November 13, 1903, 
which, it will be observed, was five months before the surrogate's or- 
der directing the transfer and a year and seven months prior to the 
order of the District Court referring "the claim of Francis Gilman" 
and others to the référée as spécial commissioner. Conceding, how- 
ever, that Ihis preliminary hearing may be regardée! as having taken 
place under the order of référence and accepting for the moment the 
theory that Gilman occupies the position of a défendant in a court 
of equity, it is manifest that the trustée in bankruptcy must occupy 
the position of a complainant in equity. Folio wing the analogy still 
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further it is apparent that Miss King, who did not initiate the pro- 
ceeding, is not a complainant and must be considered as a défendant. 
T.he trustée is the only one of thèse claimants who stands in the 
shoes of the bankrupt. His interest in the fund is contingent upon 
defeating the other claims or reducing them feelow $6,802. He stands 
in a position of hostility to ail the other claimants. It may be that if 
he had begun a suit in equity against Gilman to annul the assignment 
he, as trustée, could not obtain the fund until he had paid Gilman 
the amount actually received by the bankrupt. But could he thus 
defeat the prior lien of Miss King, who is in no way responsible for 
his action, even though she advanced proof in défense of her claim? 
Still keeping to the fiction of a suit in equity it would seem that 
the complainant, after having proved the assignment, abandoned the 
proceedings and a junior claimant, in défense of her own claim, 
undertook the task of proving the assignment to be usurious. In 
such circumstances we are inclined to think that she is entitled to dé- 
fend her rights without losing them. The situation is sui generis and 
we hâve been unable to find any authority exactly in point, but, upon 
gênerai principles, equity should not permit an innocent and, indeed, 
a helpless party to sufïer from such a proceeding. 

It follows that the order should be affirmed in ail respects except 
as to the claim of Francis Gilman, which is disallowed. The appellant 
is entitled to costs of this court against Francis Gilman. Horace Rus- 
sell and others, as executors, etc., are entitled to the costs of this court 
against appellant. 



AMERICAN CAR & FOUNDRY CO. v. BRINK3IAN. 
(Circuit Court of Appeals, Seventh Circuit. May 18, 190G.) 
No. 1,193. 

1. Masteb and Servant — ïnjtjey to Servant — Felmw Sebvants. 

Plaintiff was employed by défendant as a stationary engineer in its 
car shops, where he was under the orders of a chief engineer, who called 
him from his regular duties to another part of the works to assist in 
testing a new electric motor. Plaintiff had no knowledge of such ma- 
chines, but the chief engineer had and directed the work. The motor 
became heated, as the évidence tended to show, from the présence of 
water therein, which was a recognized source of danger; but the chief 
engineer, although having knowledge of such fact, again turned on the 
curreut, when an explosion took place, by which plaintiff was injured. 
Eeld, that the rule of fellow servants did not apply, nor did plaintiff as- 
sume the risk from such danger, which was unknown to him and not in 
. his regular Une of employaient, but that the duty of seeing that the 
motor was free from any dangerous defect which was discoverable by 
reasonable inspection was a positive one of the master, which plaintiff 
had the right to assume would be performed, that in such respect the 
chief engineer was defendant's représentative, for whose négligence, *f 
proved, it was responsible to plaintiff. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, §§ 422, 616.] 

2. Appeal — Réservation of Objection — Objection Evidence — Sufficiency. 

A gênerai objection to a question asked a witness as "improper and 
immateriai" is insuflïdent as a basis for an assignment of error, where 
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the évidence called for is not so clearly incompétent from its essential 
nature upon any issue in the case that further spécification of objection 
is unnecessary. 

[Ed. Note. — For cases in noint. see vol. 2. Cent. Dig. Appeal and 
Error, § 1341 ; vol. 46, Cent. Dig. Trial, §§ 194-196, 399.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Geo. F. McNulty, for plaintif): in error. 
David E. Keefe, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The American Car & Foundry Com- 
pany, plaintiff in error, was the défendant below in an action of tres- 
pass on the case for injuries suffered by the défendant in error while 
in its service through alleged négligence on the part of the plaintiff in 
error. The trial resulted in a verdict and judgment agaiust the Ameri- 
can Car & Foundry Company, and various errors are assigned for 
reversai. 

The undisputed facts, in substance, are thèse : The corporation 
plaintiff in error is engaged in a large manufacturing industry at 
Madison, 111., with a plant of several buildings, one portion or depart- 
ment for car shops and another for foundry. Brinkman, the défendant 
in error, was employed in the car department, as night engineer, had 
long gênerai expérience as a steam stationary engineer, and had charge 
of three engines and the engine room during his night shift. He was 
employed by and directly under the orders of Hiscox, the chief engi- 
neer. The gênerai foreman of the car shops was one Shipley, while 
there was a gênerai superintendent of the works and a gênerai man- 
ager for the district. Brinkman was injured by the explosion of an 
electric motor, in a place distant and apart from his engine room, 
while performing unusual duties, upon call by and under the direction 
of the chief engineer, as a helper in testing the motor. This motor was 
obtained for pumping purposes several months prior to the accident, 
but had not been used. Awaiting its placing and use, it was left in the 
engine room, and so remained when the works were flooded by an 
overflow of the Mississippi river, so that the water was in the engine 
room for about nine days, in depth stated variously at three, four, and 
six feet; and the motor was lifted from the floor, by means of chain 
and tackle, but the testimony is inconclusive whether it was free from 
water. When the water subsided the motor was lowered to the floor, and 
thus remained for about three months prior to its removal to the pump 
house ; and the testimony indicates that the engine room was warm and 
dry after the flood. Hiscox had expérience in electricity and electric 
apparatus, including motors; but the testimony at least tends to show 
that Brinkman had no such expérience, beyond the opération of his 
engine as the generating power for such appliances as were used. 
Hiscox proceeded to test the motor before putting it into service, called 
Brinkman from his usual place and duties to assist him, and Brinkman 
placed himself under the direction of his chief, as his servcie required. 
The opération included two tests at intervais, and, while the testimony 



714 146 FEDERAL REPORTER. 

ïs conflicting in some détails, it is undisputed, that Hiscox found 
trouble from heating, when the electricity was applied, but persisted in 
the application of the current and thus produced the explosion ; that 
Brinkman was then engaged in watching the volt meter, as directed, 
and at no time took part in the motor opération; ancl that the latter 
was unacquainted either with the cause or the danger of the heating of 
the motor thus operated. The testimony at the least tends to establish 
that the heating was due to dampness in the motor, a well-recognized 
source of danger ; that it was observed repeatcdly by Hiscox during 
the opération, and that he was careless in thus persisting with the 
current, in the face of thèse well-known indications of defect and en- 
suing danger ; that the only course for any operator of rcasonable 
prudence was to cease the use until the defect was ascertaincd and 
corrected; and that the présence of water in the motor was the prob- 
able cause of the disaster. 

With the rulings of the trial court, verdict, and juclgmcnt thus sup- 
ported by testimony, the main assignments of error, relating to in- 
structions given or refused, require no discussion in détail, for the 
reason that ail rest upon thèse contentions on the part of the plaintiff 
in error: (1) That Brinkman and the chief engineer, Hiscox, were 
fellow servants; (2) that in the performance of the service in ques- 
tion the former assumed ail risks arising from the négligence of his 
chief in such performance; or (3) that contributery négligence on 
the part of Brinkman, défendant in error, conclusively appears. Un- 
less the défendant in error is chargeable with assumption of the risk 
învolved in the service in question, neitlier of the assignments referred 
to is tenable. 

The doctrine is elementary, at common law, that the servant as- 
sumes ordinary risks incurred in the line of his service from négligence 
of co-employés, when the master is without fault in their employment 
or rétention in service. It is further established by the Suprême 
Court, in a line of décisions reviewed in New England Railroad Co. v. 
Conway, 175 U. S. 323, 328, 20 Sup. Ct. 85, 44 L,. Ed. 181, that such 
rule includes employés in the "same gênerai undertaking" of the 
master, irrespective of their grade in the service. So the chief engi- 
neer (Hiscox) and his subordinate (Brinkman) were unquestionably 
fellow servants, within such rule, in the gênerai service of the plain- 
tiff in error. Another rule, however, is equally well settled and ap- 
plicable to the testimony under review, which is thus stated by Judge 
Jenkins, speaking for this court, in Lafayette Bridge Co. v. Olsen, 47 
C. C. A. 367, 369, 108 Fed. 335, 45 L. R. A. 33 : 

"It is the duty of the master to use ordinary care to furnish applianees 
reasonably safe for the use of servants, such as with reasonable care on his 
part can be used without danger save such as is incident to the business in 
which such instrumentalities are employed. * * * Thèse duties may not 
be foregone, and, when delegated to be performed by another. that other is 
a vice principal and quoad hoc represents the principal, so that his act is 
the act of the. principal. That other may hâve a dual charaeter — vice prin- 
cipal with respect to the duty due from the master to the servant, and co- 
servant with respect to his acts as a workniam" 
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The in jury in that case arose from the weakness of a plank, which 
was taken by the foreman of the gang from a pile of lumber, assisted 
by the fellow servant, and nsed for a support, in the course of bridge 
construction. The plank broke and the load fell, throwing the helpcr 
into the river and causing his death, for which recovery against the 
master was affirmed. As further remarked in that opinion, the helpcr 
was not chargeable with notice of the insufficiency of the plank, as 
"that was matter of technical knowledge and expérience, which would 
not be left to the judgmcnt of a cominon laborer," but the inspection 
was a "positive duty" which "the master owed to the servant," and the 
acts of the foreman therein were the acts of a vice principal and not 
of a fellow servant. 

The distinction thus pointed ont and uoheld — in référence to the 
positive duty owing by the employer, and the right of the employés to 
assume its performance by the représentative of the master, and that 
he will not be called upon to use dcfective appliances, wlicn the defects 
are discoverable upon reasonable inspection — is supportée! by well- 
considered authorities, too numerous to require citation, beyoncl référ- 
ence to the opinion in Texas & Pacific Rv. Co. v. Archibald, 170 U. S. 
6G5, 672, 18 Sup. Ct. 7 77, 42 L. Ed. 1LS.S. Its applicability to the 
testimony in the présent record is unquestionable. As it was the duty 
of the plaintifî in error to inspect and test the motor, if needful under 
the known conditions to ascertain its sufficiency for the required use, 
Hiscox was in the performance of that duty as vice princioal. The de- 
fendant in error, called from his work as a helper unskillcd in that 
line, was not in the relation of fellow servant within the first-mentioned 
rule. and was entitled to assume that the vice principal was qualified 
for the duty and would warn and protect the helper from danger 
which was discoverable by the electrician. Exercise of reasonable care 
in keeping on the electric current, under the circumstances disclosed, 
was the duty of the principal, and the helper cannot be presumed, 
without proof, to apprehend danger which may hâve been apparent to 
the skilled operator, and is not presumptively chargeable with an 
assumed risk or contributory négligence in remaining at his station as 
directed. 

The issue of breach of duty on the part of the plaintifî in error was 
rightly submitted to the jury for détermination under ail the évidence, 
although the instructions did not observe the above-mentioned distinc- 
tion between the relation of vice principal and fellow servant in the 
transaction, upon that issue, nor upon the question of contributory 
négligence. In ail other respects the instructions were fair and without 
fault, and, if faulty in référence to risk assumed by the servant, they 
were in no sensé prejudicial to the plaintifî in error and furnish no 
ground for reversai. 

The question remains whether error is well assigned for overruling 
objections to testimony. Three instances are assigned, but the only 
objection which is pressed in the argument or is entitled to considéra- 
tion appears in the course of the testimony of Brinkman, the plaintifî 
below. The record reads : 



716 146 FEDERAL REPORTER. 

"Q. Are you a married man? A. Tes, sir. (Objectée! to by counsel for 
the défendant, as improper and immaterial.) Court: It may not be ma- 
terial, but anything pertinent to Personal history of a witness is compétent 
within the reasonable discrétion of tbe court. (Objection overruled, to 
wbich ruling of the court the défendant then and there excepted.)" 

Assuming that the fact of marriage had "no legitimate bearing upon 
any issue in the case" and that the inquiry was objectionable within 
the rule of Pennsylvania Co. v. Roy, 102 U. S. 451, 460, 26 L. Ed. 
141, nevertheless the objection was neither timely nor spécifie; nor 
does it appear to hâve been called to the attention of the court subse- 
quently, by motion, request for instruction, or otherwise. If dëemed 
prejudicial, for any inferences which might anse in the minds of 
jurors, as now urged, such ground should hâve been brought to the 
attention of the trial court, without resting on the gênerai objection, 
affording no light in that view. Sigafus v. Porter, 84 Fed. 430, 435, 
28 C. C. A. 443, 449. The salutary rule that such gênerai objections 
are not available on writ of error is stated and upheld by this court in 
North Chicago St. R. Co. v. St. John, 85 Fed. 806, 807, 29 C. C. A. 
634, citing many authorities, and again in Columuus Safe Deposit Co. 
y. Burke, 88 Fed. 630, 634, 32 C. C. A. 67. In Camden v. Doremus, 3 
How. 515, 530, 11 L. Ed. 705, like objections are well characterized 
as "vague and nugatory" and "without weight before the appellate 
court" ; and it is unnecessary to multiply citations upon this rule beyond 
the référence to Burlington Ins. Co. v. Miller, 60 Fed. 254, 256, 8 C. 
C. A. 612 ; Ogden City v. Weaver, 108 Fed. 564, 569, 47 C. C. A. 485 ; 
Baltimore & Ohio R. Co. v. Hellenthal, 88 Fed. 116, 119, 31 C. C. A. 
414; Ohio & Mississippi R. Co. v. Walker, 113 Ind. 196, 200, 15 N. E. 
234, 3 Am. St. Rep. 638 — ail pertinent exemplifications. As remarked 
in the last-mentioned case : 

"The particular objection must be fairly stated. It is not enough to state 
that the évidence is incompétent, or that it is immaterial and irrelevant. 
This much is implied in the bare fact of objecting. If it be unnecessary to 
state the particular objection, quite as well say 'We object,' and done with 
it, since a mère gênerai objection amounts to nothing more, for it is simply 
tantamount to an expression of the fact that counsel do object. It is no 
answer to the proposition asserted by the authorities to say that the évi- 
dence itself may reveal the objection, for this may be said of ail incompétent 
and irrelevant évidence, when carefully scrutinized, and, if this be true, theu 
there would be no reason for requiring a spécifie objection in any case. But 
there is reason for requiring the particular objections to be stated with 
reasonable certainty ; for, in the hurry of a trial, it cannot be expected that 
particular objections will occur to the judge, although, if stated, he would 
readily perceive their force. Counsel, who are presumed to hâve studied the 
case, ought to be ablé to state the particular objections, and, if none are 
stated, it is fair to assume that none exist, since an objection that cannot be 
particularly stated is not worth the making." 

Doubtless the gênerai objection may be treated as sufficient when a 
question calls for évidence which must "in its essential nature, be in- 
compétent" (Turner v. City of Newburgh, 109 N. Y. 301, 308, 16 N. 
E. 344, 4 Am. St. Rep. 453), or which "could under no circumstances 
hâve been compétent" (Pittsburgh & W. Ry. Co. v. Thompson, 83 
Fed. 720, 728, 27 C. C. A. 333), as the departure from elementary 
rules of évidence may then be obvious without spécification or référence 
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to particukr issues. The question and answer under considération are 
not within any such exception, and both their connection in the exami- 
nation and the remarks of the court in overruling the objection indi- 
cate that neither the ground nor the tendency to préjudice now urged 
was in the mind of the court, if contemplated by either party. The ob- 
jection is insufncient, therefore, and the assignments for error in the 
admission of testimony are overruled. 

No réversible error appearing in the record, the judgment is af- 
firmed. 



WEBB et al. v. NATIONAL BANK OF REPUBLIC OF CHICAGO. 
(Circuit Court of Appeals, Eighth Circuit. September 5, 190G.) 

No. 2,368. 

1. Trial— Trial by Court— General Exception After Judgment Futile. 

An exception "to each, ail, and every of said finding, conclusion, and 
judgment," after a judgment lias been rendered on a spécial finding of 
facts made by the court at the close of a trial before it, is futile, in the 
absence of any objection, exception, or request for a déclaration of law. 

2. appeal— sufficienct of facts found to sustain judgment— necessity 

of Exception. 

The question whether or not the facts found by the court sustain the 
judgment upon them arises on the face of the record, and no objection 
or exception is necessary to présent it to an appellate court. 

3. Trial — Finding of Suffictent Ultimate Faots Not Avoided bt Finding 

of Other Facts Not Inconsistent. 

Where the flnding by the court of the ultimate facts sustains the judg- 
ment and clearly shows that it is based on ail the évidence and not on 
evidentiary or other facts it contains alone, and the latter facts are not 
necessarily inconsistent with the ultimate facts found, they présent no 
ground for a reversai of the judgment. 

4. Same— Finding Not Affected by Récital of Facts in Opinion. 

Where the court has made a separate spécial flnding of facts upon 
whieh the judgment has been rendered, the récital of facts in the opinion 
of the court constitutes no part of the flnding and cannot be invoked to 
assail it. 
(Syllabus by the Court.) 

In error to the Circuit Court of the United States for the Western 
District of Missouri. 

Hiram W. Currey, for plaintiffs in error. 

Frank Hagerman (Benjamin V. Becker, on the brief), for défend- 
ant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This was an action brought by Webb 
and Wilson against the National Bank of the Republic for the conver- 
sion of 780 yearling steers. The issue was whether the défendant or the 
plaintiffs were the owners and entitled to the possession of the steers on 
June 4, 1901, when the conversion was alleged. A jury was waived 
and the cause was tried by the court which made and filed a spécial 
finding of facts, an opinion, and a judgment in favor of the défendant. 
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The plaintiffs assign many errors, but an cxamination of thc record 
discloses the fact that the only exception they préservée! was upon 
the entry of judgment and in thèse words : "To each, ail, and every 
of said finding, conclusion, and judgment the plaintiffs and each of 
them at the time except." 

In actions at law this is a court for the correction of errors of law 
of the court below and for this purpose alone. Exceptions to errors in 
the progress of the trial of a case are indispensable to their review by 
an appellate court. The purpose and office of an exception is to 
sharply call thc attention of thc trial court and of opposing counsel 
at the time to the spécifie ruling or finding challenged to the end that 
the court may at once correct it, if it is erroneous. An exception which 
does not give this notice of the spécifie error claimed utterly fails 
to perform its function and is futile. The exception hère is of this 
nature. It neither suggests nor indicates which one of the scveral 
findings of fact or which of the numerous rulings of the court upon 
questions of law in the progress of the trial and décision of the case 
was then claimed to be wrong, or why this claim was made. This 
exception gave court and counsel no more notice of the allegcd errors 
of which the plaintiffs now seek to avail themselves than their silence 
would hâve given. The court and opposing counsel would hâve been 
aware that the plaintiffs were of the opinion that the finding and the 
judgment against them were erroneous if no exception whatever had 
been taken, and the exception hère under discussion gave them no 
more information. For this reason this exception présents nothing 
for the considération of an appellate court, and the questions based 
upon it that hâve been discussed in the briefs and argument of counsel 
are beyond our reach. ' 

No objection was made and no exception was taken to any ruling 
of the court during the progress of the trial. The bill of exceptions 
which appears in this record shows no request for any déclaration 
of law or for any déclaration that there was no substantial évidence 
to sustain a finding of facts in favor of the défendant or that there 
was none to sustain a finding of any of the spécial facts in issue 
(U. S. Fidelity & Guaranty Co. v. Commissioners of Woodson County 
[C. C. A.] 145 Fed. 144), and this court may not look beyond the 
bill of exceptions for such objections, exceptions, or déclarations. 
Thus it appears that there is nothing in the record to indicate that any 
of the complaints of the rulings or findings founded upon this gênerai 
exception were either called to the attention of the court below, or that 
it ever consciously ruled upon any of them. There can, therefore, be 
no error of the trial court to correct hère, because none of the ques- 
tions based upon this exception were ever consciously ruled by it. 

It is conceded that an exception to each refusai to give each of sev- 
eral requests for instructions to a jury or for déclarations of law in 
a trial by the court may be as effective as a separate exception to 
each refusai, because an exception of this nature calls the attention 
of the court as pointedly to each one of the requests. But neither 
the gênerai exception taken after judgment in the case at bar nor 
any of the proceedings at the trial hère called the attention of the 



WEBB V. NATIONAL BANK OF REPUBLIC. 719 

court in any way to the questions now springing out of this gênerai 
exception, and for that reason they are not reviewable hère. A trial 
court is entitled to a distinct spécification of the matter, whether of 
fact or of law, to which objection is macle, and an exception after 
a judgment at the close of a trial by the court in which a spécial 
finding of facts has becn made, to each, ail, and every finding, con- 
clusion, and judgment therein, spécifies no ruling or finding, has no 
more effect than no exception, and saves no question for review in 
an appellate court. Block v. Darling. 140 U. S. 234, 11 Sup. Ct. 832, 
35 L. Ed. 47C; St. Louis, I. M. & S. Rv. Co. v. Spencer, 71 Fed. 93, 
95, 18 C. C. A. 114, 116; Price v. Parkhurst, 3 C. C. A. 551, 552, 53 
Fed. 312, 313. 

No objection or exception is required, however, to présent to an ap- 
pellate court the question whether or not the facts found sustain the 
judgment, because like the question whether or not a verdict sustains 
the judgment upon it, this is an issue of law which arises upon the 
face of the record. St. Louis v. The Ferrv Companv, 78 U. S. 423, 
428, 20 L. Ed. 192; Tvng v. Grinnell, 92 U. S. 467\ 469, 23 L. Ed. 
733; yEtna Ins. Co. v. Boon, 95 U. S. 117, 125. 24 L. Ed. 395; Allen 
v. St. Louis National Bank, 120 U. S. 20, 30, 7 Sup. Ct. 460, 30 L. 
Ed. 573; Seeberger v. Schlesinger. 152 U. S. 581, 586, 14 Sup. Ct. 
729, 38 L. Ed. 560 ; Hooven, Owens & Rentschler Co. v. John Feather- 
stone's Sons, 49 C. C. A. 229, 234, 111 Fed. 81, 86. Counsel for 
the plaintiffs assail the finding of facts upon the grounds that it is 
ambiguous, that it contains evidentiary as well as ultimate facts, and 
that the evidentiary facts do not sustain the finding of the ultimate 
facts. But the court found that the plaintiffs based their right of 
recovery on two mortgages, one given by Grimes and the other by 
Siegel ; that the notes secured by the Grimes mortgage had been paid 
and the mortgage had been abandoned and canceled ; that the Siegel 
mortgage was not intended to cover, and did not inclucle, the cattle 
in controversy, and that the plaintiffs were not the owners and were 
not entitled to the possession of the steers. Thèse findings are ample 
to sustain the judgment. It is true that the court found many evi- 
dentiary and other facts. But it also found and declared in its spécial 
finding that it found the ultimate facts which hâve been recited, not 
from the other facts which it'found alone, but from thèse evidentiary 
facts "under ail the évidence" which consisted of more than 200 printed 
pages. The other facts which are recited in the court's finding are 
not necessarily inconsistent with the ultimate facts it found and there 
is neither ambiguity nor uncertainty in the finding of the latter. 
Where the court's finding of the ultimate facts sustains the judgment 
and clearly shows that it is based on ail the évidence and not on the 
evidentiary or other facts it contains alone and that the latter are not 
necessarily inconsistent with the ultimate facts found, the other facts 
présent no ground for a reversai of the judgment. Anglo- American 
Land, &c, Co. v. Lombard, 132 Fed. 721, 735, 68 C. C. A. 89, 103. 

The facts recited in the opinion of the court where it has made a 
separate spécial finding of facts constitute no part of the finding and 
.cannot be invoked to avoid it. North American Loan & Trust Co. v. 
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Colonial & U. S. Mortg. Co., 28 C. C. A. 88, 95, 83 Fed. 796, 803; 
Ogden City v. Weaver, 47 C. C. A. 485, 487, 108 Fed. 5G4, 566. _ 

The mortgages are not set forth in the pleadings or in the finding. 
Their construction, their true meaning, the existence of substantial 
évidence to sustain the spécial finding or any part of it and every 
other question conditioned by the évidence in this case has been 
waived by the absence of ail objections, requests for déclarations 
of law and exceptions during the progress of the trial, and there is 
no escape under the established practice of the Suprême Court and 
of this court from an affirmance of the judgment below. The judg- 
ment is accordingly affirmed. 

ADAMS, Circuit Judge, specially concurring. I fully concur in the 
affirmance of this judgment for the reasons stated in the foregoing 
opinion; but I am constrained to withhold my approval of any ex- 
pressions which assert or assume that déclarations of law may be re- 
quired of a trial judge sitting without a jury, or that error may be 
assigned on the court's action thereon. This court in a carefully pre- 
pared opinion well snpported by citations from the Suprême Court 
(Searcy County v. Thompson, 13 C. C. A. 349, 66 Fed. 92), an- 
nounced a rule inconsistent with those expressions and I am not in 
favor of overruling or reconsidering the doctrine of that case, until 
the question of practice shall fairly arise and require a ruling at our 
hands. It cannot be claimed that it arises in this case. No déclara- 
tions of law were requested or acted on and no discussion of the 
question was had at the bar. 



PITTSRURGII Rï\ CO. v. BLOOMER. 
(Circuit Court of Appeals, Third Circuit. Septernber 5, 1900.) 

No. 23. 

1. Trial — Instructions — Expression of Opinion as to Facts. 

The charge of the court in an action against a street railroad compnny 
to recover for an injury to a passenger by being thrown to the groiuid 
by the sudden starting of the car when she was in the act of stepping off, 
construed, and hcld not to withdraw the question of defendant's négli- 
gence from the jury, but to leave its ultimate détermination to them, 
merely expressing an opinion as to the effect of the évidence. 

2. Carriers — Action for Injury to Passenger — Evidence of Négligence. 

Evidence considered and held to conclusively establish the négligence of 
a street railroad company in starting a car suddenly wnile a passenger 
was alighting therefroni. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Wm. A. Challener, for plaintiff in error. 
E. E. Fulmer, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 
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LANNING, District Judge. Two errors are assigned in the record 
of this case. Both of them relate to the court's charge to the jur}\ 
The first is "to the withdrawal from the jury of the question of the 
allcged négligence of the défendant [the plaintif! in error in this court], 
and in charging the jury that the défendant was guilty of négligence." 
The second simply quotes the language of the court in its charge on the 
subject of the defendant's négligence. 

The counsel on both sides hâve argued the case on the theory that 
the trial court, in effect, charged the jury that as a matter of law the 
proofs showed the défendant to be guilty of négligence and that the 
jury were allowed only to assess the damages. But we think the 
language of the charge will not bear that construction. The language 
quoted in the second assigned error, which includes ail that the learned 
judge said on the subject of négligence, is as follows: 

"By common expérience, getting off of a moving street car is a dangerous 
opération and results in a great many pninful nnd serious accidents. The 
law unhesitatingly condemns it, and I should bave no hésitation, if a case of 
that l;r>rt was presented to me, în saying that tiiere couid be no reeovery. 
At the outstart of the case I had the idea that possibly that was the character 
of the case with which we had to deal, because Mrs. Bloomer herself testifies 
that after she had notified the conductor that she wanîed to get off and had 
gone to the rear platform, she stood with one foot on the platform an'd one 
foot on the step below, and that when she was in th-it position the car started, 
and that she then stepped off. Aiso, in response to a question which was put 
to Mrs. Tyler, who was looking at Mrs. Bloomer as she was getting off, 
after thinking over the matter, Mrs. Tyler said practically the sa me thing, 
that she had one foot on the lower step and the otlier on the platform, and 
that the car started and then she stepped off. But we are relieved, both 
you and myself, of having to deal with suc- h a case, for the motorman [it was 
the conductor and not the motormanl supplied a pièce of évidence, for he 
with évident frankness testified that she was lu the act of stepping off of the 
lower step when the car started. You see how frank the parties are on both 
sides hère, Mrs. Bloomer testifying in a way that apparently was to lier 
disadvantage, and the conductor also testifying in the way that I bave just 
said. which really was favorable to the plaintiff, and evidently, taking it from 
the testimony and putting it together in this way, evidently she was so in 
the act of alightng that it may bave seemed one way to one, and to another, 
another way, and if that was the case, if she actually was in the act of alight 
ing, possibly with lier foot almost in the air we may say, and then the car start- 
ed, that would make out négligence and would re-lleve the plaintiff from any 
charge of carelessness on her part, which would stand in the way of lier re- 
covery. Looking at it in that way, it seems to me, is ahout the only way you 
can look at it. The company would be convicted of négligence, and the only 
question would be as to vvhat the plaintiff was eutitled to recover." 

In Vicksburg, etc., Railroad Co. v. Putmm, 118 U. S. 540!, 7 Sup. 
Ct. 1, 30 L. Ed. 257, Mr. Justice Gray, delivering the opinion of the 
court, said : 

"In the courts of the United States, as in those of England. from which 
our practice was derived, the judge, in submitting a case to the .iury. may. 
at his discrétion, whenever he thinks it neeessary to nssist them in arrtving 
at a just conclusion, comment upon the évidence, call their attention to parts 
of it which he thinks importaut. and express his opinion upon the f acts ; and 
the expression of such an opinion, when no mie of law is incorrectly stated 
nnd ail matters of fact are ultimately submitted to the détermination of the 
.iury. eannot be reviewed on writ of error. Carvcr v. Jackson. 4 Pet. 1, 80, 7 
L. Ed. 761 ; Magnia<- v. Thompson, 7 Pet. 348, 300. 8 L. Ed. 709 ; Mltchell v. 
Harmonv. 13 How. 115, 131, 14 L. Ed. 75; Transportation Line v. llope, 
140 F.— 40 ' 
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95 V. S. 297, 302, 24 R Ed. 477; Taylor on Evidence (8th Ed.) § 25. The 
powers of the courts of the United States in tins respect are not controlled 
by the statutes of the state forbidding judges to express any opinion upon the 
facts. Nudd v. Burrows, 91 U. S. 420, 23 L. Ed. 286 ; Code Ga. § 3248. The 
exceptions to so nmch of the judge's charge as bore upon the liability of the 
défendant cannot therefore be sustained." 

To the same eiïect see United States v. Reading Railroad, 123 U. 
S. 113, 8 Sup. Ct. 77, 31 L. Ed. 138 ; Rucker v. Wheeler, 127 U. S. 
85, 8 Sup. Ct. 1142, 32 L. Ed. 102; Lovejov v. United States, 128 
U. S- 171, 9 Sup. Ct. 57, 32 L. Ed. 389 ; Dovie v. Union Pacific Rail- 
way Co., 147 U. S. 413, 13 Sup. Ct. 333, 37 t. Ed. 223. 

Ail the learned judge in the présent case did, in using the language 
complained of, was to tell the jury how the proofs in the case on the 
subject of the de-fendant's alleged négligence impressed him. He did 
not déclare that there was such conclusive proof of négligence that 
the jury were relieved from the considération of that subject. He 
simplj said that if the car was started while the plaintiff was in the 
act of alighting from it there was négligence on the part of the dé- 
fendant, and added that "looking at it in that way, it seems to me, is 
about the only way you can look at it." Then, after discussing the 
question of damages, the charge was closed with thèse words : 

"Gentlemen, I think this practically eovers ail that seems to be necessary 
to say to you upon this subject, and I wiîl therefore now submit the matter 
into your hands for you to exercise your beat judgmout and allow such a 
verdict as seems to you to be warranted and justified by the évidence." 

It is clear that the case was ultimately submitted to the jury on ail 
the évidence, both that relating to the question of négligence and 
that relating to the question of damages, and that the theory on 
which the case lias been argued by counsel is therefore an erroneous 
one. Nor, if it be assumed that the jury were informed that there was 
conclusive proof of négligence on the part of the défendant Com- 
pany, do we think there was error. The évidence of négligence by 
the défendant is much stronger than one would infer from the lan- 
guage of the charge. It is very brief and may be quoted. The 
plaintiff on direct examination testified as follows : 

"Q. What happened to you there in Wilkinsburg on that day? A. The car 
stopped, and I asked the conductor if tliey were going to turn around that 
corner and he said 'Yes'. I said 'I will get off hère.' The lady with me and 
I started to get off. I was part of the way off the car when he started and 
it threw me head foremost to the ground, ou the pavement, on my hands and 
knees. * * * Q. Was the car stopped when you started to get off? A. 
Yes, sir, when I raised from the seat in the center of the car. The conductor 
stood in front of me, and I started for the rear end of the car and got on the 
platform, with one root on the platform and the other on the step, and the 
car started and threw me forward. I landed on my hands and knees, so my 
hands were pressed ail out of shape and my knees were injured. Q. You had 
one foot on the platform and one foot down on the step'? A. Yes. Q. And 
while in that position the car started? A. Yes. Q. What injuries did you 
sustain at that time? A. A fracture of the knee cap." 

On cross-examination she said : 

"Q. Then I understand you, that as you were in the act of stepping down 
off the platform or off the step, the car moved forward? A. Yes, sir. Q. And 
you fell on the Street beside the car, as I understand you? A. Yes, sir." 
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Mrs. A. L. Tyler, who saw the accident, on direct examination 
said: 

"Q. Just describe to thèse mon what you saw? A. Mrs. Bloomer [the plain- 
tiff] and Mrs. Burke were on the car, and the car stopped and shc attcinpted 
to get off. She Lad one foot on the platform and anotlier on the step, and 
as she attempted to get off the car started, and, of course, threw lier to the 
pavement." 

In answer to questions of the court she said : 

"Q. Do I understand that she was still with one foot on the step and one 
foot on the platform above when the car started V A. Yes. Q. She was stand- 
ing on the step and about stepping to the ground when it started'.' A. I don't 
thiuk so. Q. That is to say, after it started she ma de a step from the step 
of the car to tho pavement? A. Yes." 

On cross-examination she said : 

"Q. I don't understand? A. I thiuk Mrs. Bloomer had one foot on the 
platform and one on the step of the car. Q. AVJieu the car started? A. Yes. 
Q. And she was thrown from there? A. Yes." 

For the défendant, James W. Weber, the conductor of the car, on 
direct examination said : 

"The car had stopped at Penn avenue and TVood street. Every person 
got off the car but Mrs. Bloomer and this othcr lady that was with lier. We 
were waiting on anotlier car that came across the street. Mrs. Bloomer spoke 
to the other lady and asked me if the car turned up Penn avenue. I told her 
it did. Just then she got up to start out, she and the other lady, and I was 
standing on the plati'orm when they were gettiug down off the step. She just 
had one foot on the ground and the other one on the step as the car started 
to move. I reached up and pulled the Vieil for the motorman to stop. He 
stopped right away, and the lady fell down on one knee, forward on one knee. 
She remained there. I and the lady behind her was getting off, and we 
stepped off and helped lier over to a box on the street." 

On cross-examination he said : 

"Q. You say that the car was really stopped when she started to get off? 
A. Yes, sir. Q. And it really did start bel'ore she got off? A. She had one 
foot on the ground and the other one on the last step when the car started. 
Q. And it was the starting of the car which tlirew her forward? A. Well, yes, 
I suppose it was. Q. Had you signaled for the car to start? A. No, sir. 
Q. Then the motorman started without any signal, did lie? A. Yes, sir." 

Jacob Sank, the motorman of the car, testified on direct examina- 
tion for the défendant as follows : 

"Q. Where were they [the plaintiff and her companion] at the Unie? A. In 
the middle of the car. Anotlier car just passing over, I thought I heard the 
bell go, my bell, to go ahead. The noise of the car and some wagons passing 
at the same time sometimes drowns the sound of the bell. Tins bell I had 
on that car was a little — didn't sound well, and sometimes I would stop and 
wait until I would get the second bell. That day I thought I got the bell, 
but I guess it was a mistake, and I started ; but I didn't ouly move above two 
feet when I stopped again. The brake was on. Q. If I understand you, it 
amounts to about this, that there were bells sounded on the other car and you 
supposed it was your own car, and started your car forward. Is that riglit? 
A. Yes, sir." 

This is subtantially ail of the évidence which tends to explain the 
cause of the accident. It shows conclusively that there was a de- 
fective bell on the car, and that the motorman knew of this fact, 
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and sometimes waited for a second bell in order to make sure that 
he had a signal to go forward. On this occasion he started forward 
without any signal from the conductor, and whether the plaintiff 
had one foot on the platform and one on the lower step, or one foot 
on the lower step and one on the ground, is an immaterial fact, for 
it is clear that whether she was in the one position or the other it 
was the unexpected forward movement of the car that threw her to 
the ground. The évidence therefore did conclusively show négligence 
on the part of the motorman of the défendant company. There was 
no conflict of évidence on this point, and the trial judge would hâve 
been justified in charging the jury, as a matter of law, that négligence 
by the défendant company had been shown. It is not suggested 
that the plaintiff was guilty of contributory négligence. That dé- 
fense was not set up at the trial and, of course, is not before us. 
The judgment of the Circuit Court is affirmed, with costs. 
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THE SAGINAW. 

(Circuit Court of Appeals, Second Circuit. June 22, 190G.) 

No. 270^2. 

1. Death — Collision — Liability or Shipowner — Whai Law Governs. 

Where both vessels which came into collision in* a fog belonged in the 
state of Delaware, those on board, whether passengers or crew, were in 
contemplation of law within the terri tory of that state. and hence an ac- 
tion for their wrongful death was governed by the Delaware laws. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Death, § 12.] 

2. Collision — Défenses — Joint Tort-Feasoes. 

Where two vessels came into collision as the resuit of the joint nég- 
ligence of both, they were joint tort-feasors, and the négligence of one 
was no défense to the liability of the other. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 
237.] 

3. Master. and Servant — Injuries to Ciîew — Fellow Servants. 

Where two vessels came into collision as the resuit of excessive speed, 
maintained at the direction of the mastcr, the latter represented the 
shipowner, so that the Personal représentatives of the subordinate of- 
flcers and crew who were drowned in the collision were not precluded 
from a recovery ou the ground that they were fellow servants of the 
master. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 492.] 

4. Same — Fellow Servants- — Pboxihate Cause. 

The négligence of a fellow servant will not defeat an action for In- 
juries, if it is not the sole cause of the accident. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and 
Servant, § 353.] 

5. Shipping— Collision— Limitation of Owner's Liability— Death of Pas- 

sengers and Crew. 

Where two vessels belongiug to différent owners came into collision as 
the resuit of fault on the part of both, and both owners brought proceed- 
ings iu admiralty to limit their liability, a claim for damages was main- 
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tainable against both vessels by the personal représentatives of the 
passengers and crew of both vessels wbo died as the resuit of the col- 
lision. 

[Ed. Note. — Limitation of vessel owner's liability, see note to The 
Longfellow, 45 C. C. A. 387.] 

6. Same — Claims. 

Where, in a proceeding to limit the liability of the owners of certain 
vessels for damages resulting from the death of passengers and crew 
caused by a collision, the statutes of the state to which the vessels be- 
longed created a right of action for death in the widow of the deceased 
person, a claim filed by M., "widow and executrix" of one of the persons 
killed in the collision, was sufficient; the allégation that she was ex- 
ecutrix being mère descriptio personse and surplusage. 

T. Same— Amendment. 

An amendment of the claim, so as to charge that petitioner claimed as 
widow, was not erroneous, as permitting the filing of a new cause of 
action. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

On appeal and cross-appeal from a decree of the District Court for the 
Southern District of New York, granting the pétitions of the OUI Dominion 
Steamship Company, owner of the steamship Hamilton, and of the Clyde 
Steamship Company, owner of the steamship Saginaw, for a limitation of 
their liability for damages arising out of a collision between said vessels in 
a dense fog, as a resuit of which the Saginaw sank. causing loss of life, in- 
jury to persons and damage to cargo. The District Court held both vessels 
in fault for running at excessive speed in a fog. Both vessels were owned by 
corporations created under the laws of Delaware and. as that state permits 
a recovery for loss of life, the District Court held that the claimants, rep- 
resenting the passengers and members of the crew who were drowned by the 
sinking of the Saginaw, were entitled to recover in the admiralty. The opinion 
of the District Judge, stating ail the salient facts and citing the leading au- 
thorities bearing upon the questions debated, is reported in 134 Fed. 95. 

A référence to fix the amount of damages was ordered but before the 
hearing by the commissioner ail claims except those for loss of life were 
compromised and settled, and since the report one of thèse claims has 
been settled and withdrawn. The commissioner. after a careful and pains- 
taking examination of the facts and law, sustained the claims and flxed the 
amount of damages. Exceptions being filed, the District Court reduced the 
award of damages in each instance and, as so modified, confirmed the re- 
port. The opinion of the District Judge setting out in full the report of 
Commissioner Goodrich is reported in 130 Fed. 906. The following table 
shows the names of the deceased persons, the amount of the claims as filed 
and the amounts allowed respectively by the commissioner and the court: 

Name. Claim. Commissioner. Court. 

Gilmore, passenger $10,200 $3,500 $2,000 

Goslee, chief officer 20,000 7.500 6,000 

Morris, chief steward 15,000 4,500 3,000 

Swanson, passenger 12.000 4,250 2,750 

Sarah Elam, stewardess * 15,000 2 500 1,500 

Page, cook 8,100 4,250 3,000 

The questions presented by this appeal are: 

First. Does the Delaware stature apply to a claim for death on the high 
seas arising purely from tort? 

Second. Can the représentatives of the deeeased members of the crew 
of the Saginaw recover their claims in full against the Hamilton? 

Third. Had the court discrétion to permit an amendment changing the 
capacity in which the claimants sued? 

Fourth. Shall the awards made by the court be increased or reduced? 
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Harrington, Putnam and Henry E. Mattison, for appellant Old 
Dominion Steamship Company. 

J. Parker Kirîin, Howard M. Long, and John M. Woolsey, for 
claimants Goslee, Morris, and Elam. 

Arthur L. Fullman, for claimant Gilmore. 

George W. Betts, Jr., for claimants Swanson and Lawson. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating thc facts). The three ooinions, 
which hâve already been delivcred in the course of this litigation, 
so fully and clearly state the facts and the law that little can bc said 
by this court which is not a répétition of what appears in the Re- 
ports. 

In International Nav. Co. v. Lindstrom, 123 Fed. 4775, GO C. C. A. 
C49, this court decidecl that the sovereignty of a state extends to 
the vessels of the state upon the high seas, and if the law of the 
state permits a recovery for damages occasioned by a tortious act 
the law is as applicable to said vessels on the high seas as when 
actually within the bonndaries of the state. 

In the récent case of La Bourgogne (C. C. A.) 139 Fed. 433, 439, 
we had occasion to reaffirm this doctrine as to death claims growing 
out of a collision in a fog on the high seas, the Bourgogne being 
sunk with great loss of life. The law of France permits a recovery 
in such circumstances and, in a proceeding to limit the liability of 
the owner, we held that the French law extended to and operated 
upon the Bourgogne in midocean. 

We are informed that the Suprême Court has recently granted a 
certiorari in the Burgogne Case and, in view of the similarity of the 
questions involved, it is not improbable, should a pétition for a writ 
be filed, that a similar course may be taken in the case at bar. We 
see no impropriety in saying that such a resuit would be gratifying 
to us. 

The facts in hand, of course, are not identical with those in the 
cases cited, but we are of the opinion that they cannot be successfully 
distinguished because of thèse différences. 

The right of action provided by the Delaware statutes is not found- 
ed on contract but on tort. "Whenever death shall be occasioned 
by unlawful violence or négligence" the personal représentatives may 
maintain a suit in every case where the décèdent could hâve main- 
tained it had the injuries not resulted in death. Both vessels belonged 
to Delaware and those on board, whether passengers or members 
of the crew, were, in contemplation of law, within the territory 
of that state. 

Assume that the Hamilton had negligently run into and sunk the 
Saginaw in the harbor of Wilmington, Del, causing the death of the 
persons in question, can there be a doubt that the claimants hère 
would hâve a right of action at comraon law against the Old Do- 
minion Company under the statute of that state? It would be no 
défense to such an action to show that the owner of the Saginaw 
was also négligent. One of two joint tort-feasors may not défend 
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an action against himself by showing that the other wrongdoer was 
equallv responsible. Little v. Hackett, 116 U. S. 366, 6 Sup. Ct. 
391, 29 L. Ed. 652. 

We do not see, either, how the question of négligence of a fellow 
servant could arise in such an action. The crew of the Saginaw wcre 
not fellow servants with the crew of the Hamilton and the persons 
who were drowned cannot be considered as fellow servants with the 
master of the Saginaw who, so far as that ship is conccrned, was 
the only person at fault for her excessive specd. No case with which 
we are familiar has gone to the extcnt of holding that the captain 
of a vessel is a fellow servant with the cook, the stewardcss and the 
other inferior membcrs of the crew. A better illustration of the 
doctrine of alter ego can hardly be imagined. Goslee, the chief officer, 
was not négligent ; what he did was under the direction of the mas- 
ter and it would be a dangerous doctrine to hold a subordinate guilty 
of fault for obeying the orders of his superior. 

But assuming that the rule as to the négligence of a co-servant 
can be invoked where the action is against another vessel, it would 
seem that the common-law rule that the négligence of a co-servant 
does not defeat the action unless such négligence is the sole cause 
of the disaster is also applicable. No matter how much such négli- 
gence may contribute the défendant is not relieved if he himself be 
at fault. Grand Trunk Co. v. Cummings, 106 U. S. 700, 1 Sup. Ct. 
493, 27 L. Ed. 266. 

Were this action against the Saginaw, of course, a différent rule 
would apply as to the members of the crew, but it is doubted whether 
the maritime law based upon the ancient Codes is apnlicable to the 
case at bar. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. 
Ed. 760. 

There is no pretense that any one of the deceased persons was négli- 
gent and the finding that both vessels "were to blâme" has been 
accepted by ail. This is enough. We cannot doubt that had suits 
been brought for thèse de^ths in the courts of Delaware the plaintiffs 
would hâve suecceded. By the action of the petitioners they are 
enjoined from prosecuting their claims in the home forum and arc 
compelled to présent them hère. 

Every considération based on equity and natural justice impels us 
to hold that it was not the purpose of the limited liability act to 
enable vessel owners to force claimants into the admiralty, and thus 
avoid claims which are valid and enforceable at common law. The 
intent was to lirait the liability, not to destroy it. 

It is true that no contractual relation existed between the claim- 
ants' intestate and the Old Dominion Company or the Hamilton, but 
we see no reason, based on sound logic, why a passenger of the Ham- 
ilton should be permitted to recover for her négligence and a similar 
right be denied to the passengers of the Saginaw injured by the iden- 
tical négligence. 

As to members of the crew, although their légal status differs in 
many respects from that of the passengers, we are unable to per- 
ceive how any valid distinction can be drawn as to their contractual 
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relations to the ship which would permit the passengers to maintaîn 
an action against an outside vessel and deny that right to the crew. 
There is hère no conflict of law as the statute invoked applies equally 
well to both vessels. 

The claimants, representing innocent third parties in no way re- 
sponsible for the collision either directly or by imputation, are en- 
titled to recover the full amount of their damages. The fact that 
both ships were négligent does not change the rule, as the fault of 
the Saginaw cannot be imputed to persons who were wholly free 
from blâme. The Atlas, 93 U. S. 302, 23 L. Ed. 863 ; The Juniata, 
93 U. S. 337, 23 L. Ed. 930. 

The claims of Sallie T. Morris and Mary Swanson were proper 
in the form in which they were originally filed. The objection is 
that the Delaware statute gives a right of action to the widow and 
that thèse claims were filed not by the widow but by the administratrix 
and that an amendment permitting the claim to be fded in the name 
of the widow presented a new cause of action which was barred by 
the Delaware statute of limitations. 

In the Morris Case the opening statement of the verified claim is : 

"I réside fit 2415 East Main Street, Richinond, Virginia, and aui tlie widow 
and executrix of William Morris." 

In the Swanson Case the opening statement is: 

"The claimant, Mary Swanson, administratrix of the estate and widow of 
Peter Swanson, deceased, allèges," etc. 

Both claims state ail the facts necessary to constitute a good 
cause of action. Grant that in each case the claimant might hâve 
rested with the allégation that she was the widow of the drowned 
person, the subséquent statement that she was also executrix was 
absolutely immaterial and might with perfect propriety hâve been dis- 
regarded as surplusage. It was merely descriptio personœ and was 
as innocuous as the statement "I réside at 2415 East Main Street." 
Where a pleading allèges two représentative capacities, in one of 
which the claim may be successfully prosecuted, we know of no 
rule of construction which requires the court to sélect the other and 
thus defeat the claim in limine. The court would hâve been justified 
in disregarding the unnecessary averments, interpreting the claims 
as filed by the claimants in their capacity as widows, but for greater 
caution an amendment was permitted in each instance. That such 
an amendment was within the discrétion of the court there can be 
no doubt. The Minnetonka (decided May 22, 1906), 146 Fed. 509. 

As before stated ail the facts were before the court showing that 
the claimants were both widows and administratrices and the amend- 
ment allowing them to say that they claimed as widows permitted 
no new cause of action, created no surprise and required no addi- 
tional proof. Such amendments are being constantly granted and 
particularly so in the admiralty where the practice is much more 
libéral in this regard than in the courts of common law. We hâve 
examined the awards made by the court with greater care than would 
ordinarily be required because both parties are dissatisfied. We are 
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•convinced that the amounts allowed by the District Court are fair and 
conservative and we see no reason for disturbing thcni. 

We do not deem it necessary to pass upon ail the questions pre- 
sented upon this branch of the case or to express our approval or dis- 
approval of ail the reasons advanced by the commissioner and the 
judge in support of their respective findings ; it suffices to say that 
upon the facts proved we are of the opinion that the amounts al- 
lowed by the final decree do substantial justice to the claimants. 

The decree is affirmed with interest but without costs in this court. 



BACON v. ROBERTS et al. 
(Circuit Court of Appeals, Third Circuit September 10, 190G.) 

No. 13. 

BANKRTTrTCY— rKTTTTON TO ReVTEW OrcDTCR OF RRFF.REK— TiME FOR FTT/TNG. 

No limit of time having lieen fixed by the bankruptcy law or tlie gênerai 
orders l'or filins a pétition to review an order of a référée, whether a péti- 
tion was filed within a reasonable time in a given case is to be deterniined 
by tbe District Court in its discrétion, in the absence of any rule of 
court on tlie snh.ject, and its action will not be reviewed by the appeilate 
court except for an abuse of discrétion or manifest error. An order dis- 
missing a pétition filed :"i0 days after tbe making of the order souglit to be 
reviewed for unreasonable delay held not an abuse of discrétion where no 
good reason for delay was shown. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 O. C. A. 0.] 

Appeal from the District Court of the United States for the District 
of New Jersey. 

Thomas E. French, for appellant. 
Théodore W. Reath, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

PER CURIAM. The présent case was originally brought before 
this court on appeal by the trustées of the bankrupt, but it was after- 
wards stipulated by counsel that we should be at liberty to consider 
the matter as if it were before us upon a pétition for review. In 
either aspect it présents a single question, which may perhaps be best 
understood by quoting the opinion of the court below, which states 
clearly the ground upon which the décision of Judge Cross was put. 
His opinion is as follows : 

"The référée in tbe above cause, on tbe 2d day of September, 1903, filed an 
order sustaining and allowing the claini of Thomas Roberts & Co., creditors, 
against the said bankrupt's estate ; on the 23d day of October, 190Ô, aforesaid, 
50 days after such décision and order, a pétition for review of said order was 
filed with the référée. Motion is now made upon notice to dismiss said péti- 
tion upon facts appearing upon the files and record of the case. There is no 
time specified in the bankruptcy act within which such pétition shail be filed. 
The authorities, however, ail hold that it should be filed within a reasonable 
time, and that what constitutes reasonable time should be determined by the 
facts in eueli case. The act undoubtedly contemplâtes that in the absence of 
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any excuse warranting delay, tlie pétition should be filed with a considérable 
degree of promptness ; its manifest policy requires reasonably expéditions 
administration of the bankrupt's estate. In the matter of appeals from tbe 
District Court to tîie Circuit Court of Appeals, the act provides that such ap- 
peal shall be taken within 10 (îays after tlie judgment appealed from was 
rendered (section 25, Act July 1, 1898, c. 541, 30 Stat. 533 [U. S. Comp. St. 1901, 
p. 3432]) and appeals from tlie Circuit Court of Appeals to the Suprême Court 
of the United States must be taken within 30 days. Gen. Orders in Bank- 
ruptcy, No. 30, par. 2 (89 Fed. xiv ; 32 C. C. A. xxxvi). Reasoning by aual- 
ogy. therefore, it would seen as though 30 days wore the outside limit in 
vvhich to take an appeal from a référées décision. The labor iuvolved therein 
is not great, nor is the proeeeding either complex or intricate. In the absence 
of any rule or authority to the contrary, I am unwilliug in any ordinary case, 
where there is no adéquate excuse for delay, to say that 30 days is not ample 
time in which to perfeet such an appeal ; any longer period tlian that seenis 
altogether uureasonable and unnecessary, and ought not to be sanctionod. 

"In Re New York Economical Frinting Co.. 10(1 Fed. 839, 45 C. C. A. 005, a 
motion to dismiss a pétition for review made on the ground that the same 
had not been taken within ten days was denied, the court said: 'Neither 
the statute nor the rules limit the time within which a pétition for review in 
hankruptey should be filed. We do not think there lias been any uureasonable 
delay in tbis case (tlie time does not appear), and therefore deny the motioii 
to dismiss. A new rule of tbis court will control future applications for re- 
view.' 

"In Ee Mïlgraum & Ost (D. C.) 133 Fed. 802, a pétition was filed for review; 
there was a doubt as to whetber the question for review was upon tbe allow- 
ance of the claim by the référée, in which case more tlian six months had' 
elapsed before the pétition for review was filed, or was «pou a refusai to ex- 
punge the creditor's claim, in which case the period of delay was three 
months ; in either case the court held the delav uureasonable. 

"In First National Bank of Troy v. Cooper, 20 Wall. 171, 22 L. Ed. 273, 
where a bill of review was dismissed because filed too late, Mr. Justice Strong, 
iu delivering the opinion of-tlie court, said: 

" 'It is true their bill was not filed in the Circuit Court until about four 
months and a half after the order complained of was made. But the act of 
Congress preseribes no time within which the application for a review must 
be presented. An appeal is required to be taken within 10 days. Not so 
with a pétition or bill for a review. TTudoubtedly, the application should be 
made within a reasonable time, in order that tlie proceedings to settle the 
bankrupt's estate m a y not be delayed, but neither the act of Congress nor any 
rule of tbis court détermines what that time is. At présent, therefore, it 
must be left to dépend upon the circumstanccs of each case. Fcrhaps, gen- 
erally, it should be tixed in aualogy to the period designated within which 
appeals must be taken.' 

"I am also referred by counsel of the creditors to the case In re Sharick, 
1 Alaska, 398, which I hâve not been able to examine ; the opinion, however, 
is quoted at some Iength in the brief of counsel. The purport of the décision 
is that 10 days is a reasonably sutlicient time in which to file a pétition to 
review a question determined by a référée, and a pétition filed six months 
after such détermination was dismissed. Upon reading tlie case of In re 
Scherr (I). C.) 138 Fed. 095, it will appear that there is a rule in the East- 
ern District of Pennsylvania, fixing a time limit of 10 days for such appeal. 
The Circuit Court of Appeals, Fourth Circuit, in Crim et al. v. V,'oodward, 
130 Fed. 34, 68 C. C. A. 584, said there is no provision of the hankruptey 
act, or of the gênerai orders in bankruptcy, fixing the time within which a 
pétition for review of an order of a référée must be filed ; and, in the absence 
of a rule of court on the subject. the time within which such pétition may be 
entertained is discretionary, subject only to tbe limitation that it must be 
filed within a reasonable time, in view of the gênerai purpose of the act 
to expedite the proceedings. In that case the order of the référée adjudging 
that certain liens claimed by the appellants should be set aside was entered 
June 5, 1902. One creditor's pétition for review was filed June 9, 1902, 
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anotber's .Tune 24, 1902, and tliat of another July 1, 1902. Motion was made 
to dismiss the two later pétitions, because they were not filed vvitliin 10 days. 
Upon tins state of facts, after sayiug tliat it does not appear from the record 
that any objection was made in tlie court below to the hearing of the pétitions, 
on the grouud that they were not flled in time, the court says, 'Section 2."> 
requires that, in the cases therein enumerated. appeals to the Circuit Courts 
of Appeal shall he taken within ten days al'ter the jiidgment appealed from 
lias been reudered. There is no apparent reason wby a longer time than tins 
should be allowed for the filing of a pétition for a review of the order of a 
référée, for in nearly ail of the provisions of the bankruptcy act, which 
require notices, the time limit of 10 days is adopted, and in some jurisdictions 
there is a rule to that effect: but it does not appear that there is any suc!) 
rule in the district from which tins appeal cornes. There being no time 
limit flxed by the stature or by rule, it seems to be left to the discrétion of 
the judge, and the practice, so far as adjudicated cases which we bave exainin- 
ed enlighten us on this point, is that the pétition niay be filed within a reason- 
able time.' Subsequently the court adds: 'As thèse pétitions were filed within 
20 and 25 days from the date of the filing of the order of the référée, and 
the record does not show that any objection was made in the court below 
for the reason tliat they were not flled within a reasonable time, in the 
absence of a statutory provision or rule flxing a time limit, this objection is 
not sustained.' 

"An attempt lias been made in this case to excuse the delay, but I deem the 
«xcuse inadéquate and insuflieient. The record shows that the trustée lias 
as his counsel a flrm composed of two niembers, and also anoUier counsel 
practicing independently ; the excuse is that one or another of thèse counsel 
was at différent finies, but not continuously, engaged in other matters, and that 
the trustée was seeking to engage a fourth counsel (the one who argued 
the case for him, and agaiust whom no charge of delay exists), which he was 
unable to do until shortly before tlie pétition was prepared and filed. There 
is absolutely notbing in this allégation by way of valid excuse. Another 
excuse was that the trustée notified the counsel of the creditors orally tliat lie 
intended to take an appeal, and also wrote a letter or letters to the référée 
to that effect; this, too, is clearly unavailing; thèse notices were not required ; 
and consequently were umiecessary and ineffective; they constituted no part 
of the appeal. Again, it was suggested on the argument that the creditors 
delayed filing their daim until within a day or two of the expiration of the 
time limit therefor; but this afforded no grouud of excuse for the petitioner's 
delay; moreover, it eannot be elaimed that the creditors were in lâches, so 
long as they filed their claim within the time flxed by law. 

"An order dismissing the pétition for review for lâches will be entered." 

It is apparent, we think, that we are not called upon to lay down 
a rule of our own motion, by which to test in ail cases the reasonable- 
ness of a petitioner's delay in seeking to review the décision of a réf- 
érée. We agrée with the cases cited by counsel — there is no dispute 
upon this subject — that no limit of time for taking an appeal has been 
fixed either by the statute or by the gênerai orders ; and therefore that, 
if the particular district court whose action is in question has made no 
rule upon the subject, the application for review is addressed in the 
first instance to the sound discrétion of that court. It is a familiar 
principle, that the exercise of such discrétion will not be interfered 
with by an appellate tribunal, except for manifest error, or, as the 
phrase sometimes goes, for abuse of the court's discretionary p'ower; 
and it is only necessary to say that we do not find in this record either 
abuse of discrétion, or manifest error, in dismissing the trustee's péti- 
tion for review. The court below has made no rule fixing the time 
for taking an appeal from the décision of a référée, and the reasonable- 
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ness of the delay in a given case is therefore a matter with which that 
court is, in the orclinary controversy, peculiarly fitted to deal. 

The order of the district court is therefore affinned, with costs to 
the appellees, both on appeal and in the court belovv. 



THE BARBARA HERNSTER. 
(Circuit Court of Appeals, Ninth Circuit June 18, 1900.) 
No. 1,278. ■■■? '■' . f 

1. Seamen — Whaeeb TJndeb Lay Contract — Vatjdity of Belease. 

A seaman who shipped on a whaling voyage under a lay contract, but 
to whoni no accounting was made by the owner of tlie vessel on the 
completion of the voyage, will not be held bouncl by a releas-e given by 
him some time afterward, wlieu greatly intoxicated, on the paynient to 
him of an inadéquate sum in seulement for his share of the catch. 

[Ed. Note. — Eor cases in point, see vol. é3, Cent. Dig. Seamen, § 129.] 

2. Same — Failtjke of Siiipownke to Divide Pkoduct or Voyage — Liability 

for Value of Seaman's Shabe. 

Where tbe owner of a whaling vessel, on her return from a voyage on 
which libelant served as a seaman under a lay contract, shipped away 
the product takeu without making a division, it tbereby became liable 
to libelant for the reasonable value of his share. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Seamen, 
§§ lo7-160.J 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington. 

John P. Hartman, for appelîants. 
James Kiefer, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The libelant, in the month of April, 1904, 
shipped from the port of Seattle, state of Washington, on board the 
schooner Barbara Hernster, on a whaling voyage to the Arctic Océan, 
being hired by the master and owner of the schooner as boat- 
steerer on the one sixty-fifth lay or share of what should be taken, 
as wages, and performed his duties during the voyage and until the 
return of the schooner to Seattle. At the time of the commencement 
of the voyage he received from the appellant $50 in cash, and while 
on board received for his own use from the slop chest slops of the 
value of $27.20, and on the completion of the voyage he received from 
the appellant the further sum of $50. It appears that during the 
voyage four whales were taken, and that the whalebone removed 
therefrom was brought to Seattle and amounted to from 7,500 to 
8,000 pounds. It was then shipped East by the appellant, where a 
part of it was sold. The remainder of it had not been sold at the 
time of the filing of the libel. After the completion of the voyage 
the libelant demanded of the appellant an accounting, and received 
from the latter, as has been said, $50, in addition to the $50 received 
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by him at the commencement of the voyage, and the $27.20 worth of 
slops during the voyage, but no other or further accounting. He, 
however, continued to importune the appellant for money. 

The answer of the claimant set up, among other things, in défense, 
that on the 18th day of October, 1904, the libelant came to its office 
and stated that he would release the vessel and the claimant from ail 
further claims and demands on account of the contract and of the 
voyage, upon the payment to him of the sum of $100, which the claim- 
ant thereupon paid to the libelant, who thereupon executed the fol- 
lowing paper : 

"Reeeived of the schooner Barbara Hernster the sum of one hundred and 
no/100 ($100.00) dollars, in full payment of ail claims and accounts of any 
kind and every nature and kind against said schooner Barbara Hernster, 
her charterers, owners and master, from the beginning of the world to this 
the 18th day of October, 1904, and partkuilarly for ail claims and demands 
on account of whalebone or other produets taken during the voyage of said 
schooner Barbara Hernster, during the season of 1904. 

"James ïimmons. 

"Witness to signature: O. B. Woolley." 

On the trial testimony was given on behalf of the libelant tending 
to show that, at the time he demandée! and received the $100 and 
executed the foregoing paper, he was too much intoxicated to know 
what he was doing, and there was testimony on the part of the claim- 
ant tending to show that, although the libelant was at the time intoxi- 
cated, such was his normal condition, and that the libelant under- 
stood his action in the respect under considération as well as any of 
his other acts. The court below found, from the évidence, the value 
of the libelant's share of the whalebone to be $460, after making 
due allowance for ail expenses and shrinkage, and held that as the claim- 
ant did not divide the commodity, but sent it away to market, there 
existed an implied obligation on its part to pay the libelant his pro- 
portionate share of the value. It appears from the testimony of 
witnesses on the part of the claimant that only a part of the whale- 
bone had been sold at the time of the trial,' but exactly how much 
the claimant did not disclose, although its employés were questioned 
in respect to that matter. Some of them testified that the bone had 
been shipped to New Bedford, Mass., and that New Bedford was 
the gênerai and only market for whalebone. They further testified 
that the whole of the bone had not been sold, although they had en- 
deavored to dispose of it, but that the market was not satisfactory. 

We are of the opinion that the court below was right in not hold- 
ing the libelant bound by the release executed by him. The law lias 
always looked with extrême care into such settlements made with 
seamen, and will not sustain them wherc it appears that advantage 
was taken of their circumstances and condition. In this case it ap- 
pears that the libelant was very much intoxicatetd at the time of 
offering to take the $100 in full payment of his interest in the bone, 
and at the time of executing the release relied upon by the claimant. 
The claimant, in answer to his demand for an accounting, at no time in- 
formed the libelant of the amount of the bone it had sold, or the amount 
remaining unsold. Nor does it appear that there was any understand- 
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ing or agreement concerning the shipment and sale of the bone by the 
claimant. The maritime law contemplâtes that seamen should be 
promptly paid and not reqnired to remain on shore indefinitely for 
their earnings. 

We agrée with the court below that, the claimant not having di- 
vided the commodity, but having, instead, sent it away to market, there 
is an implied obligation on its part to pay the libelant his propor- 
tionate share of the value ; and such was the effect of the décisions 
of Judge Hoffman in the cases of The Hunter (D. C.) 47 Fed. 744, 
and The Cape Horn Pigeon (D. C.) 49 Fed. 1G4. 

The judgment is aflïrmed. 

NOTE. — The following is the opinion of ïlanford, District Judge, on the 
merits : 

HANFORD. District Judge. There is no busis oither in tbe pleadings or 
the évidence for the nrgunient made in bohalf of the respondent that the 
oontract of employaient upon which this suit is founded constituted a part- 
nership. The libelant was hired as a seamau. and it was agreed that foi- 
bis compensation lie should reçoive a share of the product of the voyage. A 
reasonable estimate of the value of bis share is ,$400, after maldng due 
nllowanee for ail subtra étions on nccount of expenses and shrinkage. As 
the respondent did not (livide the commodity, and did send it away to mar- 
ket, there is an implied obligation to pay the libelant his proportionnée share 
of the value. An agreement to aecept part of a. debt as payment in full is 
not a bar to a suit to recover the balance, because there is no considération 
to support such an agreement. An attempt to extinguish a debt in that 
manner différa materinlly from an adjustment of différences and payment of 
the full amount which a debtor and créditer by agreement hâve made the 
true amount of the balance due from one to the otber. "When a sailor at tbe 
terml nation of a voyage or period of service signs elear of a ship upon 
receiving the amount of wages whieh at the contract rate is the true amount 
earned. after deducting set-offs which lie bas agreed to, the transaction is 
not sub.ieet to be impeached, except on the grounds of mut.ua I mistake, or 
fraud, or duress, or légal disabilrty of one of the parties to bind himself by a 
contract. There is no such a set.tlement between tbe libelant and tbe respond- 
ent alleged or proved in this case, and it is my opinion that there is no valid 
défense. 

For the ahove reasons, I direct that a deeree be entered in favor of the 
libelant for the différence between the amount paid hini on the contract, and 
$460, with interest at G per cent, from the date of the commencement of this 
suit, and costs. 



In re GESAS. 

In re COMMERCIAL. NAT. BANK OF ST. ANTHONY. 

(Circuit Court of Appeals. Ninth Circuit. June 27, 1906.) 

No. 1,302. 

Banks and Banking — Banker's Lien — Statutes — Construction. 

The lien given to a bunker by Rev. St. Idaho 1887, § 3448, declaring 
that a banker bas a. gênerai lien dépendent on possession on ail prop- 
erty in his hands belonging to a customer for the balance due him from 
such customer in the ordinary course of business, is limited to property 
taken by a banker in the usual course of the banking business, such as 
banks are in tbe habit of dealing in, or in taking on deposit, or for col- 
lection, or otherwise, as notes, bonds, stocks, and other choses in action, 
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and does not include stocks of merchandise, etc., which cannot con- 
veniently pass into the actual possession of tbe bank. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banks and 
Banking, § 073.] 
2. Bankruptcy — Transfers — Préférences — Vat.tdity. 

A bankrupt, wbile insolvent, and wliile making other like transféra 
of liis property for a like purpose. about 10 days prior to tbe filins of 
a pétition in bankruptcy by his creilitors, asking tliat lie be ndjudged 
a bankrupt, which was doue a short time after, transferred certain of 
his property to certain banks. without any new considération, which 
operated to give ttiem a prefereuce over other creditors. Ileld, that the 
transfers were nnenforceable. 

TEd. Note. — For cases in point, see vol. C, Cent. Dig. Bankruptcy, 
§§ 247-28H.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Idaho. 

Caleb Jones, for petitioner. 
Thomas & Maycock, for trustée. 

Before GILBERT and MORROW, Circuit Judges, and DE 
HAVEN, District Judge. 

DE HAVEN, District Judge. This is a pétition to revise in mat- 
ter of law an order made by the United States District Court for the 
District of Idaho, affirming an order of the référée refusing to allow 
as a secured claim a certain claim frled by the petitioner herein in 
the matter of Harry Gesas, bankrupt. The facts, and the grounds 
of his décision, are ful'y stated in the following opinion of Beatty, 
District Judge, affirming the order of the référée : 

"The Commercial National Bank of St. Anthony, Idaho, filed with the 
référée its proof for the sum of $905 as a preferred claim under the Idaho 
statute providing a banker's lien. The référée having rei'used to allow it as 
a preferred claim, this appeal is taken to review liis order. From the record 
and the stipulation of facts, it appears that on May 10, 1904, the bankrupt 
executed to the bank his note for .$1,000 for borrowed money which after 
déductions of payments amounted to tbe sum of .$905 on tbe 11 tb day of 
Mareh, 1905, wben proof thereof was made; that on Deeember 20, 1904, the 
bankrupt transferred to the bank possession of his stock of goods of over 
the value of $10,000. with the understandins: that the bank should retain 
possession thereof and sell the saine at retail priées, under said bankrupt's 
direction, until the proceeds of sueh sale were sufficieut to pay the said 
indebtedness ; that the bank held such possession in conjunction with the 
First National Bank of St. Anthony ; that ail the proceeds of sales were 
turned over to said First National Bank to apply on its claim against said 
bankrupt; that on the said 20th day of Deeember said bankrupt also ex- 
ecuted to said Commercial National Bank his chattel mortgage upon said 
goods to secure the bank's said claim, but that under this mortgage 
the bank makes no claim; that on Deeember 31, 1904. a pétition 
in bankruptcy was filed against said bankrupt alleging that on Deeem- 
ber 19th said bankrupt had given préférences to various parties by executing 
chattel mortgages on his goods, and that on January 14, 1905, he was ad- 
judicated a bankrupt. In his answer to the pétition of his creditors the 
bankrupt admitted that he had given préférences to some of his creditors 
and that under the law he was insoivent. 

"The matter involved is the construction of section 3448, Itev. St. Idaho 
18S7. which is : 'A banker bas a gênerai lien dépendent on possession, upon 
ail property in his hands, belonging to a customer, for the balance due 
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to him from such customer in the course of the business.' This statute seems 
•ehiefly to be but a statement in statutory form of the law upon this subject, 
as generally recognized : That baukers hâve liens upon any security or 
property comiug into their possession in the usual course of banking busi- 
ness, for the payment of any indebtedness due them from the owner or 
depositor of such securities. This rule is subject to modifications, whieh 
may be illustrated by quotations from Keynes v. Dumont, 130 U. S. 354. 
9 Sup. Ct. 48G, 32 L. Ed. 934. Quoting from other authorities, it is said 
(page 390 of 130 U. S., page 495 of 9 Sup. Ct. [32 L. Ed. 934] ) : 'A gên- 
erai lien does arise in favor of a bank or banker out of contract, expressed 
or implied, from the usage of the business, in the absence of anything to 
show a contrary intention. It does not arise upon securities accidentally 
in the possession of the bank, or not in its possession in the course of its 
business as such, nor where the securities are in its hands under circum- 
stances, or where there is a particular mode of dealing, inconsistont with 
such gênerai lien. * * * "A banker's lion * * * ordinarily at- 
taches in favor of the bank upon the securities and moneys of the customer 
deposited in the usual course of business, for advances which are supposed 
to be made upon their crédit" * * * "Ilcre, then, * * * is the true 
principle upon which this, as well as ail other banker's liens, must be sus- 
tained, if at ail. There must be a crédit given upon the crédit of the se- 
curities, either in possession or in expectancy." ' 

"From the foregoing, two principles may be deduced : The securities up- 
on which liens may be maintained must be deposited in the regular course 
of the banking business, in which also is implied, I think, that they must 
be of the character or class usunlly dealt in or deposited in banks in the 
course of their usual banking business, and the debt must hâve been in- 
curred upon the faith of such securities actually delivered or promised. 
Those rulings are based upon the gênerai law upon the subject or upon 
spécial statutos. It may be doubted that each of thèse principles is involved 
in the Idaho statute. It says that the lien is denenclent upon possession 
by the banker of any of his customer's property. The debt or loan may be 
made without the possession or promise of possession of any of the customer's 
property and in no way be made upon its crédit; but, when such property 
cornes into the possession of the banker, his lien immediately attaches. An 
exception is when possession is given for some spécial purpose the property 
«an be applied onlv to that purpose. Revnes v. Dumont, ante. and Armstrong 
v. Chemical Nat. Bank (C. C.) 41 Fed. 234. 6 I,. It. A. 226. But I think 
this statute limits the matters referred to therein to those which oecur in 
the usual course of banking business. While it says ail property of the 
customer, it means ail such property as in the usual course of banking busi- 
ness banks are in the habit of dealing in, or in taking on deposit. or for 
collection, or otherwise, such as notes, bonds, stocks, and other choses in 
action, the possession of which is consistent with the usual course of bank- 
ing business and which the bank can conveniently hâve. I doubt that it 
applies to the possession of stocks of merchandise or of live stock or of other 
eumbersome property which cannot conveniently pass into the actual pos- 
session of the bank, or such as It does not usually deal in. It Is not doubted 
that, independently of the statute in question, ail such property may be 
transferred to the possession of a bank as security for its claims, when 
it is not in contravention of some law. 

"This brings us to a considération of the question whether the transfer 
of the merchandise to the bank is in violation of the statute on bankruptcy. 
That the chief object of the law is the disposai of the bankrupt's estate to 
ail his creditors in like proportion is too well understood to demand dis- 
cussion. With such object in view, ail transfers of property made to hmrter 
or delay creditors, or préférences made to any, and ail judgments. attach- 
ments, or other liens obtained through légal proceedings, made within four 
months of bankruptcy, are set aside. Certain statutory liens, as meclmnics' 
and others, are protected. So, also, is this banker's lien, as provided by 
said Idaho statute, protected upon whatever property the statute means to 
include within Its terms. So, also, are conveyances and transfers made 'in 
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good faith and for a présent fair considération.' But does the transfer in 
question corne within the protection of tlie statute eitber as a lien or as 
a transfer? I hâve already said that I do not think that it is the kind 
of property which the Idaho statute contemplâtes in providing a banker's 
lien. * * * Having held that the bank has no lien upon this property 
leaves but the question whether the transfer of it was such as can be sus- 
tained. It was made when the bankrupt was in fact insolvent under the 
law and as he subsequently admitted. It was made at the time he was 
making other Iike transfers of his property and for a like purpose, and 
but about 10 days prior to the filing of a pétition by his creditors asking that 
he be adjudicated a bankrupt, which was done in a short time after. Also 
this transfer was evidently made for the purpose of securing to the bank 
and the other bank named the payment of their debts, and thus giving thèse 
two creditors a préférence over the other creditors. Ail thèse facts consid- 
ered were sufficient to put the bank upon its guard and to hâve at least 
suggested to it a suspicion of the insolvency of its debtor. But, admitting 
that the transfer was made in good faith upon the part of the bank, it was 
without any présent considération whatever, and in that is obnoxious to the 
law." 

We are satisfied with the conclusion reached by the District Court, 
and for the reasons stated in the foregoinf opinion the order is af- 
firmed. 



WATERBURY v. McKINNON. 

(Circuit Court of Appeals, Ninth Circuit. June 18, 1900.) 
No. 1,297. 

MOETGAQES — DEFENSE — FKAUD. 

That a lender of money, who was a résident of Montana, procured the 
note and mortgage securing the same to be executed in the naine of 
plaintiff, who was a citizen of Canada, for the purpose of evading taxa- 
tion to which the mortgage would hâve been subject if executed in the 
name of the lender, was no défense to a suit by plaintiff to foreclose 
the same. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Mortgages, § 
1211.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

For opinion below, see 136 Fed. 489. 

John A. Shelton, for appellant. 

W. H. Trippet, John F. Forbis, and L. O. Fvans, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This was an action for the foreclosure of a 
mortgage alleged by the complainant in the court below, appellee 
hère, to hâve been given to secure the payment of a promissory note 
alleged to hâve been executed by the appellant to her. While the 
answer of the appellant dénies that there was any considération for 
the note and mortgage passing from the défendant to the com- 
plainant, and avers that the real party in interest and the person to 
whom the note was in fact executed, and who is now the owner there- 
140 F.— 47 
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of, is one A. C. McKinnon, who was, at the time of the exécution of 
the note, and still is, a résident of the state of Montana — the com- 
plainant being a citizen of the Dominion of Canada — yet elsewhere 
in her answer the défendant to the suit in effect admits that the note 
and mortgages were executed by her to the complainant, for she 
expressly "allèges that the said A. C. McKinnon directed the said 
note and mortgage to be executed in the name of the said Rebecca 
McKinnon, a nonresident of the state of Montana, for the purpose 
of defrauding the revenues of the county of Deer Lodge and of the 
state of Montana; and, being so executed to the said Rebecca Mc- 
Kinnon, the said A. C. McKinnon lias froni the date of its exécu- 
tion avoided the payment of ail taxes to the county of Deer Lodge 
and to the state of Montana upon said note and mortgage. She al- 
lèges that the name of the complainant, Rebecca McKinnon, was used 
in said note and mortgage solely for the purpose of enabling the 
said A. C. McKinnon so to defraud the revenues and escape taxa- 
tion upon the note and mortgage, and that there lias been no assess- 
ment upon the note and mortgage up to 1903." The prayer of the 
answer is that the note and mortgage be declared null and void. 
Certain exceptions filed by the complainant to the answer were 
sustained by the court below, which action is assigned for error on 
this appeal. The only matter so excepted to, which by the record 
can be identified, is the further and affirmative défense set up in 
the answer, to the effect that the considération for the note and mort- 
gage sued on, to wit, $5,500, was the property of A. C. McKinnon, 
in which the complainant had no interest, and was loaned to the 
défendant to the suit by McKinnon for his own benefit, but that 
he procured the note and mortgage to be executed by the défend- 
ant in the name of the complainant, who was a nonresident of the 
state of Montana, for the purpose of defrauding the revenues 
of the county of Deer Lodge, and the revenues of the state of 
Montana, and to escape taxation upon the note and mortgage, 
and thus defraud the collection of taxes thereon, by reason of which 
the said A. C. McKinnon has from that day until the présent 
time avoided the payment of ail taxes to the county of Deer Lodge 
and to the state of Montana, upon the note and mortgage in ques- 
tion. The answer itself shows that the appellant got $5,500 as a con- 
sidération for the exécution of the note and mortgage to the com- 
plainant. There was not, therefore, any lack of considération, as is 
argued for the appellant. By her note and mortgage she promised 
and agreed to repay the complainant the sum of money mentioned 
therein, with interest, etc., and pledged the property described in the 
mortgage as security there for. That was her contract in writing 
made with the complainant, and the sole contract made between 
thèse parties. The fact pleaded by the appellant to the effect that 
the complainant lent herself to a fraud practiced by A. C. McKin- 
non upon the state of Montana and Deer Lodge county of that state, 
to defraud them out of taxes, while a gross fraud, and one properly 
punishable under the state statute upon the subject, is one collatéral 
to the contract upon which this suit is brought, and cannot properly 
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be used as a basis upon which to sustain the appellant in the fraud- 
ulent rétention of money which she borrowed and promised to repay. 

Section 5136 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3455] impliedly forbids a national bank to loan money on real es- 
tate security, but a mortgage upon real estate given to a bank to 
secure a contemporaneous loan or future advances is valid between 
the parties, and rnay be enforced. Bank v. Matthews, 98 U. S. 621, 
25 L. Ed. 188 ; Bank v. Whitney, 103 U. S. 99, 26 L. Ed. 443. Section 
5201 [U. S. Comp. St. 1901, p. 3494] expressly prohibits a loan by 
a national bank upon a pledge of its own shares, but such pledge 
was enforced in Bank v. Stewart, 107 U. S. 676, 2 Sup. Ct. 778, 27 
E. Ed. 592. Section 5200 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3494] forbids any bank to loan to one person or finn an 
amount in excess of one-tenth of its actual paid capital stock, but it 
is no défense to an action for the recovery of money loaned by a 
bank that the amount of the loan exceeded the limit prescribed by 
this section. Gold-Mining Company v. National Bank, 96 U. S. 640, 
24 L. Ed. 648. 

An indebtedness which a national bank incurs in the exercise of 
any of its authorized powers, and for which it has received and re- 
tains the considération, is not void from the fact that the amount 
of the debt surpasses the limit prescribed by section 5202 of the 
Revised Statutes [U. S. Comp. St. 1901, p. '3494], or is even in- 
curred in violation of the positive prohibition of the law in that 
regard. Weber v. Bank, 64 Fed. 208, 12 C. C. A. 93. See, also, 
numerous other cases cited by the court in Hanover National Bank 
v. First National Bank, 109 Fed. 421, 48 C. C. A. 482; Tones n 
Mortgages, §§ 618, 619; Jefferson v. Burhans, 85 Fed. 949. 29 C. 
C. A. 481; Crowns v. Forest Land Company (Wis.) 74 N. W. 546; 
Callicott v. Allen (Ind. App.) 67 N. E. 196. It is true that the cases 
of Drexler v. Tvrrell, 15 Nev. 114, and Sheldon v. Pruessner, 52 
Kan. 579, 35 Pa'c. 201, 22 L. R. A. 709, are against the view hère 
expressed, but we are of the opinion that those décisions are not 
sound. 

We are unable to see that A. C. McKinnon is a necessary party to 
the présent suit. 

The judgment is affirmed. 



CASCADEN et al. v. BARTOLIS. 

(Circuit Court of Appeals, Ninth Circuit. June 27, 1006.) 

No. 1,259. 

Mines and Minerals— Public Lands— Minéral Location— Discovekt— In- 
structions. 

In an action to recover certain land which was a part of tho public 
domain, plaintiff claimed under a placer mining location. The court 
charged that it was essential to the validity of such location that the 
discovery of minerai thereon was such that an ordinarily prudent man, 
not neoessarily a miner, would be justified in expending liis time and 
labor in developing the property, but in the same connection declared 
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that it was essential to a recovery by plaintiffs 'that tbey prove with 
reasonable clearness that for the labor and capital expended in work- 
ing the ground, it wouid yield a reasonable profit. Hekl, that the latter 
instruction was erroneous, and in conflict with the correct raie previously 
charged. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Louis K. Pratt and Cari M. Johnason, for plaintiffs in error. 
Edward E. Cushman, A R. Heilig, and Leroy Tozier, for défend- 
ant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The plaintiffs in error, who were plaintiffs 
in the court below, brought this action to recover from the défendant 
thereto two certain lots of land situated in the town commonly known 
as "Gates City," in the Fairbanks mining district, territory of 
Alaska, alleging in their com plaint themselves to be the owners, as 
against ail persons except the United States, of the lots of land, and 
entitled to their possession, and alleging the unlawful entry thereon 
by the défendant, and his ousting of the plaintiffs, and his withholding 
of the possession of the property from them. 

The ansvver of the défendant put in issue the allégations of the 
complaint, and affirmatively alleged that at the time of the defendant's 
entry upon the lots in question they constituted a part of the vacant 
and unappropriated public lands of the United States, and that, as 
such, he entered into the possession of the land and built thereon two 
log cabins, and has ever since continued in the actual possession 
thereof. In an amended answer the défendant also put in issue 
the allégations of the complaint, and repeated the affirmative aver- 
ments of his original answer, and added the following averments : 

"That said cabins are situated in what subsequently became, long prior to 
the begiuning of this action, and is now, the towusite of Gates City ; that the 
inhabitants of said 'townsite number more tban 300, and défendant is an occu- 
pant of said town, and a large number of dwellings, for the purpose of car- 
rying on business therein, bave been constructed in said townsite, and are 
used for said purposes ; that said townsite embraces about 80 acres of land, 
and it is the intention of the occupants thereof to enter the same for town- 
site purposes, for the several use and beneflt of the occupants of such town- 
site, and secure patent therefor in aceordance with the provisions of the act 
of Congress in such case made and provided; that défendant is tho owner 
and entitled to the possession of said cabins and grouuds, and daims the 
same as an inhabitant of said townsite, and as a prior occupant of said 
premises." 

A demurrer of the plaintiffs to the affirmative défense thus set up 
was overruled by the court below, to which ruling an exception was 
taken and allowed. Thereafter the plaintiffs filed a reply to the 
amended ansvver, denying defendant's affirmative allégations. On the 
trial, which was had with a jury, the plaintiffs relied upon a certain 
placer mining location, antedating the entry upon the ground by the 
défendant, the validity of which location was contested by the défend- 
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ant, who moved the court below, both upon the conclusion of the évi- 
dence on behalf of the plaintiffs, and also upon the conclusion of the 
entire évidence in the cause, to direct the jury to return a verdict 
for the défendant upon the ground that the évidence was insufficient 
to justify a verdict for the plaintiffs. The trial court denied the mo- 
tion in each instance, thus holding that the case was one to be sub- 
mitted to the jury under instructions, and proceeded to instruct the 
jury in respect to the law applicable to and controlling the cause. 

The principal controvertcd question related to the sufficiency of 
the minerai discovery claimed to hâve been made by the locators 
to sustain their placer location, and upon that vital question the court 
below instructed the jury, among other things, as follows : 

"What is 'discovery'? What finding of minerai upon a placer niining 
elaim is sufflcient to satisfy tliat clause of the statute whicli provides that 
no location of a mining elaim shall lie made until tbe 'discovery' of the min- 
erai within the limits of the daims are loeated? Sections 2320, 2320, Rev. St. 
TU. S. Corn]). St. 1901, ]ij>. 1421. 1432.] Tins inquiry is partly answered by 
the tenus of section 2318 of the Rovised Statutes of the United States, in the 
following language: 'Sec. 2318 [U. S. Comp. St. 1901, p. 142.3]. In ail cases 
lands valuable for minerai shall be reserved from saie, except as expressly 
directed below.' It is only lands valuable for minerai which are reserved 
from sale for disposai under the minerai laws. Lands not valuable for minerai 
are not so reserved, aud may, if otherwise unappropriated and unoecupied, 
be settled upon, used, and occupied for townsite or business purposes, or 
taken under the homestead or other laws for the seulement and sale of the 
public domain. Lands valuable for minerai are lands having value or worth 
for the minerai contained therein ; lands eontaining minerai in such quantity 
as to pay a reasonable profit upon tbe capital and labor necessary to extract 
tbe minerai therefrom. Any other lands would hâve no value for minerai, 
and are not such as the statute contemplâtes reserving from sale for disposi- 
tion under the minerai laws of the United States. * * * In this case the 
plaintiffs — the minerai claimants — nrast prove from the évidence, with reason- 
able clearness, that the land is valuable for minerai purposes. that is, that 
for tbe labor and capital expended in working it, the land will yield a reason- 
able profit, and uniess they do so y on should find for the défendant. The 
mère finding of a color or colors of gold, or a cent's worth, or even tbirteon 
cents' worth, is not, of itself, sufflcient to constitute a discovery, or to prove 
that the land is valuable for minerai working. There must be such a dis- 
covery of minerai on the elaim as to satisfy you that an ordinarily prudent 
man, not necessarily a miner, would be justified in expending his time and 
labor thereon in the development of the property ; and, uniess you are so 
satisfied in this case, by a fair prépondérance of tbe évidence, you should 
find a verdict for the défendant." 

The référence in thèse instructions to small quantifies of gold was 
based upon testimony introduced on the part of the plaintiffs, tending 
to show that certain pannings by and on behalf of the locator, showed 
colors of gold, and some of them one, two, three, and as high as thirteen 
cents' worth to the pan. While the court in one part of thèse instruc- 
tions did state to the jury the correct rule, that it was essenial to the 
validity of the location under which the plaintiffs claimed that the 
discovery of minerai thereon was such that "an ordinarily prudent 
man, not necessarily a miner, would be justified in expending his time 
and labor thereon in the development of the propertv" (Chrisman 
v. Miller, 197 U. S. 313, 25 Sup. Ct. 468, 49 L. Ed. 770), yet it also, 
at the same time, and in the same connection, expressly and spécifie- 
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ally instructed them that it was essential to a recovery by the plaintiffs 
that they should hâve proved with reasonable clearness that for the 
labor and capital expended in working the ground it would yield 
a reasonable profit, and that, unless the jury so found, their verdict 
should be for the défendant. This latter spécifie déclaration is not 
only not a correct statement of the law, but it is also in direct con- 
flict with the correct rule elsewhere given in the instructions above 
set out. 

For this error the judgment of the court below must be, and is, 
-reversed, and the cause remande d for a new trial. 



Ex Parte CHICAGO TITLE & TRUST CO. 

(Circuit Court of Appoals, Seventh Circuit. April 24, 190(3.) 

No. 1,273. 

MANDAMUS — GROUNDS FOR WkIT — EnFORCEMEXT OF COMPI.IANCE WITH MAN- 
DATE. 

Where a decree in bankruptcy entered by a District Court upon a man- 
date r'rom the Circuit Court of Appeals clearly does not conform to such 
mandate, and a party is wifbout other remedy to préserve rights wliich 
bave been sustained by a décision of the Suprême Court to enforce which 
the mandate was issued, the Circuit Court of Appeals may enforce a com- 
pliance with such mandate by mandamus requiring a modification of the 
decree. 

[Ed. Note — For cases in point, see vol. 33, Cent. Dig. Mandamus, § 121.] 

On Pétition for Writ of Mandamus. 

Joseph Paden and Newton Wyeth, for petitioners. 
Henry S. Robbins, for respondent. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. This is an application for a writ of mandamus 
to the judge of the District Court, sitting in bankruptcy, in a pro- 
ceeding entitled In re Alexander Rodgers, Bankrupt, for the modifi- 
cation of a decree therein of November 1, 1905, purporting to be en- 
tered "upon the mandate of the United States Circuit Court of Ap- 
peals for the Seventh Circuit remanding said cause * * * for fur- 
ther proceedings in conformity with the opinion of the Suprême Court 
of the United States." The opinion of the Suprême Court referred 
to is reported under the title of First National Bank of Chicago v. 
Chicago Title & Trust Co., 198 U. S. 280-288, 25 Sup. Ct. 693, 49 L. 
Ed. 1051, on certiorari to the Circuit Court of Appeals for the Seventh 
Circuit. The pétition sets out the decree as entered, and allèges that 
it does not conform to the opinion of the Suprême Court, or the man- 
date issued by this court thereupon. We hâve no doubt the decree of 
the District Court is not in conformity with the opinion and directions 
of the Suprême court. The question, whether the jurisdiction of this 
court extends to the enforcement of such directions by mandamus, 
under the terms of the mandate to this court, is difficult of solution 
within the authorities. The inquiry in the présent case, however, in- 
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volves the further fact, stated in the return to the alternative writ, that 
like application for mandamus was presented by the petitioner to the 
Suprême Court and the motion for leave to file such pétition was de- 
nied without qualification. The supervisory jurisdiction of this court 
under the bankruptcy act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [U. 
S. Comp. St. 1901, p. 3432] is not invoked by the pétition, nor can it 
be exercised in this instance, for want of necessary parties and timely 
application. Moreover, the pétition avers that the statute of limita- 
tions will soon run against the petitioner's claims in référence to which 
the Suprême Court directed modification of the decree, to provide 
against "préjudice to the right of respondents to litigate in a proper 
court." 

With the right to such modification unqucstionable under the ex- 
press ternis of that opinion and need of speedy relief to préserve any 
rights of the petitioner, no remedy appears, unless the writ of manda- 
mus can issue as sought by this application. 

Upon the décision of the cause by the Suprême Court, on certiorari 
to this court, it was "remanded to the said Circuit Court of Appeals 
with directions to dismiss the appeals and to remand the cause to the 
District Court * * * for further proceedings in conformity with 
the opinion of this court." The mandate of this court remanded the 
cause to the District Court in like tenus, without specifying the modifi- 
cations to be made. Whether the last-mentioned mandate was the 
command of this court, in the sensé of the statute and authorities, may 
not be clear, but the mandate of the Suprême Court is plainly ad- 
dressed to this court for remand to the District Court to carry out the 
directions. In view of the form and terms thus adopted by the Su- 
prême Court, together with its déniai of leave to file there an applica- 
tion for the writ under the circumstances stated, it is reasonable to 
assume that the Suprême Court intended and treated the final direction 
to the District Court as proceeding from this court, under the décision 
on certiorari, with jurisdiction to enforce obédience, Thus considered, 
the petitioner is entitled to the writ, and the alternative writ issued 
herein is, accordingly, made peremptory. 



MACKENZIE v. PEASE, Sheriff. 

Ex parte MACKENZIE. 

(Circuit Court of Appeals, Seventh Circuit. May 15, 100G.) 

No. 1,173. 

1. Courts — United States Supeeme Court— Appeal from Circuit Court of 
Appeals — Haeeas Corpus. 

A judgment of tbe Circuit Court of Appeals, affirminj* one of the Cir- 
cuit Court in a habeas corpus proceeding on appeal taken by the peti- 
tioner, is not appealable to the Suprême Court, even though an appeal 
migbt hâve been taken to that court direct from the Circuit Court, under 
Act March 3, 1891, c. 517, § 5, 2G Stat. 827 [U. S. Comp. St. 1901, p. 549]. 
[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 1017, 
1018.] 
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2. Same — Oebeb Aïvlowing Appeai, — Power to Set Arthe. 

A Circuit Court of Appeals lias power during the terra to vacate an 
order allowing an appeai iuadvertently entered. 

Appeai from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
On motion to vacate order allowing appeai. 

John M. Duffy, for appellant. 

Harris F. Williams and Edwin Bebb, for appellee. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

PER CURIAM. 1. On motion to vacate the appeai allowance, see, 
for want of jurisdiction of habeas corpus as the subject matter, Woey 
Ho v. United States, 191 U. S. 558, 24 Sup. Ct. S44, 48 L. Ed. 301 ; 
and the following cases cited : Lau Ow Bew v. United States, 144 U. 
S. 47, 58, 12 Sup. Ct. 517, 36 E. Ed. 340; Cross v. Burke, 146 U. S. 
82, 88, 13 Sup. Ct. 22, 36 L. Ed. 896 ; In re Lennon, 150 U. S. 393, 
14 Sup. Ct. 123. 37 L. Ed. 1120; Perrine v. Slack, 164 U. S. 452, 17 
Sup. Ct. 79, 41 L. Ed. 510 ; The Paquete Habana, 175 U. S. 677, 683, 
20 Sup. Ct. 290, 44 L. Ed. 320. 

2. For the right of the court to set aside an allowance improvidently 
entered, see Ex parte Roberts, 15 Wall. 384, 21 L. Ed. 131; Goddard 
v. Ordwav, 101 U. S. 745, 25 L. Ed. 1040; Draper v. Davis, 102 U. S. 
370, 26 E' Ed. 121 ; Keyser v. Farr, 105 U. S. 265, 26 L. Ed. 1025. 

3. On the contention that right under the Constitution was involved, 
and hence appealable under Act March 3, 1891, c. 517, § 5, 26 Stat. 827 
[U. S. Comp. St. 1901, p. 549], it is settled that, having elected to go 
to the Circuit Court of Appeals for a review of the judgment, the ap- 
pellant must abide by the judgment of that court. Carev Mfg. Co. v. 
Acme Flexible Clasp Co., 187 U. S. 427, 428, 23 Sup. Ct. 211, 47 E. 
Ed. 244; Spreckles Sugar Refining Co. v. McClain, 192 U. S. 397, 
404, 24 Sup. Ct. 376, 48 L. Ed. 496, and cases cited. And he cannot 
appeai under the provisions of section 6 in référence to cases in which 
the ruling of that court is not made final for want of the requisite 
amount involved. 

The appeai under section 5 is from the Circuit Court direct, and the 
only appeai provided for from the Circuit Court of Appeals is under 
section 6, under the above limitation. 



BAKER v. F. A. DUNCOMKR MFC,. CO. 

(Circuit Court of Appeals, Eightli Circuit. May 9, 190G.) 

No. 2,328. 

1. Evidence — Judicial Notice — Patents — Invention — Matters Gen- 

EKAM.Y IvNOWN. 

Ou the question of invention, in a suit for infringement of a patent, 
the court will take judicial cognizance of facts of gênerai knowledge 
or déviées in cominon use which may be similar to or identical in 
principle witk that of the patent. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§4, 
23.] 
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2. Same— Invention. 

Applying an old process to a new use is not invention. 

[Ed. Note.— For cases in point, see vol. 38, Cent Dig. Patents, § 31.] 

3. Same— Process of Treating Coffee. 

Tlie Kaker patents, No. 72(1,812 and No. 736,340, each for a process of 
treating coffee and the product of such process. wliich consists of cut- 
ting or crushing the roasted coffee beau and winnowing the dust, cbaff, 
and disengaged silver skin of tlie bean from tbe granulated product 
by means of an apparatus designed for tbe purpose and consisting of 
a hopper. crushing or cutting rolls, and a sereen or sieve through and 
over which a blast of air is forced, are void for lack of invention, in 
view of tbe old and familiar use of the same process in the cleaning of 
grain, so long kuown and practiced tliat a court may take judicial 
cognizance of it. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 
23.] 

4. Same — Patents — Invention— Improved Pr.onuer — Patentability. 

Granulated coffee is not patentable as an article of manufacture merely 
because the process used may produce granules which are more uniform 
and attractive in appearance than those otherwise produced. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 15, 
42, 44, 40.] 

Appeal from the Circuit Court of the United States for Western 
District of Missouri. 

John E. Stryker, for appellant. 

George W. Groves and Vinton Pike, for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill in equity to restrain the 
infringement of two United States patents, No. î'26,812, dated April 
28, 1903.. and No. 73fi,346, dated August 18, 1903. They are each 
for a process of treating coffee, and also for the product of the process. 
The second or process claim of each patent is as follows : 

"Tbe process of treating coffee. which consists essentially in flrst roasting 
the coffee bean, wbereby the botly of the bean is rendered brittle, while the 
ornbedded silver skin remains relatively flexible; then breaking" (in one 
patent) and "cutting" (in the other patent) "the roasted bean and freeing 
the silver skin, and finally separating said skin from the broken" (or eut) 
"body of the bean." 

The third or product claim of each patent is as follows: 

"As a new article of manufacture, the roasted body of the coffee bean, 
granulated" (in one patent) and "eut into granules" (in the other patent) 
"and freed from the embedded silver skin." 

The process, as described in the spécification, consists of roasting 
and grinding the coffee bean, therebv rendering it brittle so as to 
disengage the silver skin which extends into the interior of the bean, 
and subjecting the product, consisting of granules of coffee dust and 
chaff, to a current or blast of air for the purpose of separating the 
dust and chaff from the coffee granules. The patentée spécifies a 
form of apparatus to illustrate his invention in substance as follows: 
An upright structure having a chute or hopper at its upper end into 
which roasted coffee beans are poured. Immediately below this chute 
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or hopper are two crushing or cutting rolls, designed to crush or eut 
into granules the cofïee beans as they fall by gravity out of the chute 
or hopper between the revolving rolls. Beneath thèse crushing or cut- 
ting. rolls is a reciprocating or shaking screen or sieve, upon which 
the product of the crushing or cutting falls. While passing over this 
screen or sieve the product is subjected to a blast of air which carries 
off the dust and chaff, including the disengaged silver skin, leaving 
the granules of well-winnowed coffee to be cïischarged from the struc- 
ture through the chute near the bottom. 

Défendant claims that this process involves no patentable novelty, 
and introduced certain patents which it claims anticipated the patents 
in suit, or at any rate disclosed that the process was old. Serions ob- 
jection was macle at the trial below, and again urged before us, to any 
considération of the prior patents on the ground that defendant's an- 
swer consists only of a gênerai déniai of patentable novelty and gives 
no notice of the patentées, the dates of their patents, and when granted, 
or other information as required by section 4920 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 3394]. But, in the view we take of 
other questions, we hâve not found it necessary to consider or déter- 
mine this question of practice. We hâve concluded that the process 
disclosed by the patents in suit, in the light of what we may take ju- 
dicial cognizance, was old at the time plaintif! applied for his patents, 
and involved no original idea or inventive facultv within the meaning 
of the patent law. In Brown v. Piper, 91 U. S. 37, 42, 23 L. Ed. 200, 
a patent was involved for a process of freezing fish in a closed chamber 
by means of a freezing mixture. In disposing of the case the court 
■says : 

"Courts will take judicial notice of whatever is generally known within 
the limits of their jurisdiction ; and, if the judse's memory is at fault, he 
may refresh it by resorting to any means for that purpose which he may 
deem safe and reliable." 

It held that a common ice cream freezer, of which, together with its 
process of opération, it would take judicial cognizance without plead- 
ing or notice under the statute, contained the principle of the paten- 
tee's invention and deprived it of patentable novelty. 

In Black Diamond Co. v. Excelsior Co., 156 U. S. 611, 616, 15 
Sup. Ct. 482, 36 L. Ed. 553, which involved a patent for an improve- 
ment in coal screens and chutes, the Suprême Court observes: 

"Hoppers with chutes beneath them hâve been used for a dozen différent 
purposes, but principally for grain elevators. * * * Indeed, thèse devices 
are so common that we think judicial cognizance may be taken of them" — 
citing Brown v. Piper; Terhune v. Phillips, 99 U. S. 592, 25 L. Ed. 293; 
King v. Gallun, 109 U. S. 99, 3 Sup. Ct. 85, 2T L. Ed. 870; Phillips v. 
Détroit, 111 U. S. 604, 4 Sup. Ct. 580, 28 L. Ed. 532. 

In Richards v. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 
831, 39 L. Ed. 991, the Suprême Court held that two patents for 
grain- trans fer ring apparatuses were wholly void on their face for 
want of patentable novelty. The case involved a stationary building, 
railway tracks, lifting apparatus, hopper, scales, and discharge spouts. 
The court, in holding the patents void, says: "We do not feel com- 
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pelled to shut our eyes" to facts so well known as tliose just enu- 
merated, and the case was disposed of on a demurrer to the bill. 

In Specialty Mfg. Co. v. Fenton Mfg. Co., 174 U. S. 492, 497, 
19 Sup. Ct. 641, 643, 43 L. Ed. 1058, involving a patent for improve- 
ments in storage cases for books, the court observes: 

"The employment of semicircular handholds or recesses, for more readily 
grasping tbe books, is sueh a familiar device in upright partitions for 
holding books that scarcely any banking or record office is without them, 
and the court inay properly take judicial notice of their use long prior to 
this patent." 

See, to the same effect. Fond Du Lac County v. May, 137 
U. S. 406, 11 Sup. Ct. 98, 34 L. Ed. 714 ; Mahler v. Animarium Co, 
49 C. C. A. 431, 111 Fed. 530; Westinghouse Electric & Mfg. Co. 
v. Union Carbide Co., 55 C. C. A. 230, 117 Fed. 495, 501. 

In Appleton Mfg. Co. v. Star Mfg. Co, 9 C. C. A. 42, 60 Fed. 411, 
the Circuit Court of Appeals for the Seventh Circuit held that a patent 
for an improvement in the method of reducing corn in the stalk and 
separating the kernels, consisting of a cutter vvith feed rollers in 
front, a beater or thresher, a revolving screen or separator, a;id a 
shaking screen under it, ail mounted in one frame, are void for want 
of invention, the device amounting merely to a new use of the old 
and well known devices. 

In Brown v. Piper, supra, the Suprême Court, after quoting from 
the American Encyclopsedia on the subject of "Freezing," says : 

"Hère the principle and substance of the appellee's claim are set forth as 
belonging to the gênerai domain of knowledge and science." 

In Béer v. Walbridge, 40 C. C. A. 496, 100 Fed. 465, the Circuit 
Court of Appeals for the Second Circuit says : 

"The courts will take judicial notice of facts which are within eommon 
knowledge, including those relating to the arts and industries, and matters 
of science, and may refer to the dictionaries and encyclopaîdias for informa- 
tion, vvhen necessary to go outside the record." 

The process of thèse patents, so far as the séparation of dust and 
chaff from the subject upon which the process opérâtes is concerned, 
is and has been for a long time a familiar one in practice. The 
eommon winnowing or fanning mil] discloses it. No différent prin- 
ciple is involved in separating chaff from granules of coffee by a 
blast of wind than that involved in the old familiar process of sepa- 
rating chafï from wheat or oats by subjecting the grain to a gust 
or puff of wind, either by hand or by using the old fashioned winnow- 
ing mill. This is not only within our expérience and observation, 
but is taught circumstantially in biblical and classical literature, in 
encyclopsedias and lexicons : 

"The oxen likewise and the young asses that ear the ground shall eat 
clear provender, which hath been winnowed with the shovel and with the 
fan." Isaiah xxx, 24. 

"And as in sacred floors of barns upon corn-winnowers Aies the chaff, 
driven with an opposite wind." Homer's Iliad, Book V, p. 73, Chapman's 
Translation. 
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Knight, in his American Mechanical Dictionary (volume 3, p. 
2786), defines "winnowing machine" as follows : 

"A machine in which grain, accompanied by eliaff, dirt, cheat, cockle, 
grass seeds, dust, straw, and otlier foui [nmtterl "eîtlier or ail is sub- 
jected to a shaking action on riddles and sieves in succession, the wbile 
an artificial blast of wind is driven against it on and through the sieves, 
and as it falls from oue to another." 



The Century Dictionary defines it as follows: 



"A machine for cleaning grain by the action of riddles and sieves and 
air blast ; a fanning machine or fanning mill." 

We are thus informée! by sacred and profane history as well as 
by modem mechanical engineers and lexicographers, to ail of which 
we may resort in the détermination of what we may take judicial 
cognizance (Béer v. Walbridge, supra), that ail of complainant's 
process, excepting his preliminary roasting of the bean, had been 
for a long time a well known and generally practiced method of 
separating wheat from its accompanying chaff. The new and analo- 
gous use to which the old and familiar process was put does not 
amount to invention. Slawson v. Grand Street Railroad Co., 107 
U. S. 649, 654, 2 Sup. Ct. 663, 27 E. Ed. 576 ; Grant v. Walter, 148 U. 
S. 547, 556, 13 Sup. Ct. 699, 37 L. Ed. 552; Knapp v. Morss, 150 
U. S. 221, 14 Sup. Ct. 81, 37 E. Ed. 1059. But it is said that the 
patentée combinecl with the old process the new feature of roasting 
the coffee bean to make it brittle so as to permit the effective opéra- 
tion of the grinding rollers and the séparation of the silver skin 
from the granules. We do not regard this as an exercise of the in- 
ventive faculty. It amounts only to using the process on another 
subject. As the coffee bean could not be ground in its green state 
it was a most obvious conception to roast or otherwise dry it before 
attempting to grind it. The process as patented, including the pre- 
liminary roasting, was at best the application of the well known an- 
cient and modem practice to new and strictly analogous uses ; and, 
appropriating the language of Mr. Justice Blatchford in Aron v. 
Manhattan Railway Co., 132 U. S. 84, 89, 10 Sup. Ct. 24, 33 L. Ed. 
272, its purpose "was to adapt well known devices [process] to the 
spécial purpose to which he contemplated their application. * * * 
Any compétent mechanic * * * could hâve done this readily and 
successfully, upon the mère suggestion of the purpose which it was 
désirable to effect." 

The claim of invention in the new article of manufacture, or the 
product of the process of the patents is likewise without merit. It 
may be that the particular machine employed to illustrate complain- 
ant's process, or the process itself, produces more evenly crushed or 
eut granules of coffee than other machines or processes. The coffee 
may look better or more attractive in the package, but this does not 
involve invention. It is only a change in the form or appearance 
of a well-known article of merchandise and is not patentable. Glue 
Co. v. Upton, 97 U. S. 3, 7, 24 L. Ed. 985; King v. Gallun, supra; 
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Ccrealine Mfg. Co. v. Bâtes, 41 C. C. A. 341, 101 Fed. 272, 280; 
Sanitas Nut Food Co. v. Voigt (C. C. A.) 139 Fed. 551, 553. 

The decree below dismissing the bill for warit of equity was right, 
and is accordingly afnrmed. 



COXROY et al. v. PEXX ELECTRTCAL & MFfï. CO. 

(Circuit Court of Appeals, Tliird Circuit. Septemuer 5, 100G.) 

Ko. 20. 

Patt.xts— Infrtngfmknt — Mtkhorr. 

The Wri.sbt & Curry patent Xo. <v!1.0".T. for a mirror I« rot ko Hmited 
by ttie prior art as to reijuire it to lie givej] u iwnmv construction aud ia 
eutitled to a fair range of équivalents. Also, hcld iufriuged. 

Appeal from the Circuit Court of the United States for the 
Western District of Pennsylvania. 

For opinion below see 140 Fed. 872. 

Bavard H. Christy and George IL Christy, for appellants. 
huward Rector and Joseph M. Nesbit, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge 

LANNING, District Judge. This appeal brings before us the 
final decree of the United States Circuit Court for the Western Dis- 
trict of Pennslyvania awarding to the appellee (the complainant 
in that court) an injunction against the appellants (the défendants 
tliere) to restrain the latter from an alleged infringement of the 
Wright & Curry patent No. G31.033, dated August ]5, 1899, for 
improvements in mirrors. The Circuit Court held that the défendant 
had infringed claims 3, 4, 5, and 6 of the patent by the manufacture 
and sale of the six kinds of mirrors, samples of which were offered 
in évidence and distinguished in the record as Exhihits Nos. 1, 2, 
3, 4, 5, and 6. The patent was sustained by the Circuit Court of Ap- 
peals of the Seventh Circuit in Régent Manufacturing Companv v. 
Penn Electrical & Mfg. Co., 121 Fed. 80, 57 C. C. A. 334. In' the 
présent case, the assignments of error relate only to the question 
of infringement. In discussing this question, counsel hâve directed 
our attention to the prior art, in its bearing upon the construction 
that should be given to the patent in suit, and also to the character 
of the mirrors manufactured and soîd by the défendants. 

The application for the patent was fiîed February 4, 1899. In 
the spécification the patentée déclares that the invention described 
therein relates to mirror mountings, and that its objects are "to pro- 
vide a mounting in the form of a folding frame which may be utilized 
either as a stand or easel for supporting the mirror on a dresser, 
or, when compactly folded, as a handle for constituting the mirror 
a hand-glass," and "to provide improved means for securing the 
mirror in its mounting." The claims alleged to be infringed are as 
f ollows : 
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"(3) In a mirror, the combination of a glass, a spring-metal frame normal- 
]y narrower than the glass, clips grooved on their inner e'iges and having flxecl 
rotatable mounting in the frame sides, the grooved clips being adapted upon 
expansion of the frame, to embrace and frictionally ho!d opposite edges of the 
glass at any desired point in the length of the laiter, substautially as shown 
and described. 

(4) In a mirror, the combination of a glass. an expansible Kpring-metal 
frame normal ly narrower tlian the glass, and clips on opposite sides of the 
frame adapted, upon expansion of the frame. to embrace and frictionally 
engage opposite edgos of the glass at any desired point in the length thereof, 
whereby the relative position of the glass and frame may be varied, substan- 
tially as shown and described. 

(5) In a mirror, the combination of a glass having its edges continuons 
and uninterrupted by apertures or other bearing-points, an expansible spring- 
metal frame normally narrower than the glass, and clips grooved in the direc- 
tion of the glass edges, said clips secured to opposite sides of the expansible 
frame and adapted to embrace the glass edges at any desired point in the 
length thereof, the clips holding the glass by frictional engagement, substan- 
tially as shown and described. 

(C) In a mirror, the combination of a glass having bevcled or tapering 
edges, a frame, clips for securing the glass to the frame, the clips having V- 
shapcd sockets for embracing the back and bevel of the glass without 
encroaching on the reflecting-surface thereof, and means for frictionally 
holding the clips at any desired point on the glass edges, the Iatter having 
wedging action in the clip-sockets, substantially as shown and described." 

The figures illustrating the patent may be round in the opinion 
of the Circuit Court rendered in this case and reported in 140 Fed. 
at page 873. Tt will be observed that claim 3 of the patent is for a 
combination of three éléments, viz. : (1) a glass; (2) a spring-metal 
frame normally narrower than the glass; and (3) clips grooved on 
their inner edges and having fixed rotatable mounting in the frame 
sides, the grooved clips being adapted, upon expansion of the frame, 
to embrace and frictionally hold opposite edges of the glass at any 
desired point in the length of the Iatter. 

The record of the case shows that the Curry mirrors, samples of 
which were offered in évidence, were made and sold in 1892 and 
1893, six years, or more, before the patent in suit was applied for. 
With each of thèse mirrors there is, extending across the back of 
the mirror, a wire bent into a V shape, or such other shape as to 
permit of latéral expansion and being also, at the opposite edges 
of the glass, so bent as to form tvvo clips into which the glass on 
expansion of the wire may be inserted and held. The ends of the 
wire, also, protrude laterally beyond the clips and the outer edges 
of the glass and fit into sockets drilled in the frame that surrounds 
the mirror. When the bent wire is expanded so that its clips may 
receive the glass, the resiliency of the wire causes its clips to grip 
and hold the glass. When the frame is expanded so that the sock- 
ets in its sides may receive the ends of the wire, the resiliency of 
the frame keeps the ends of the wire imbedded in the sockets. When 
the several parts — the glass, the wire and the frame — are thus ad- 
justed, the wire may be turned about in the sockets so as to put its 
embraced glass in a vertical or in any desired inclined position. When 
the frame is expanded, both the glass and its embracing wire are 
released. When the embracing wire is expanded the glass only 
is released. We think this description of the Curry mirror 
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shows, notwithstanding the contention of the learned counsel for 
the défendants, that it is not provided with clips "having fixed 
rotatable mounting in the frame sides," and that the clips are not 
"adapted, upon expansion of the frame, to embrace and frictionally 
hold opposite edges of the glass." Giving to the word "frame" the 
meaning which a reasonable construction of the patent in suit re- 
quires, it seems to us that the embracing wire of the Curry mirror, 
which alone is provided with the clips, is no part of the frame, that 
the clips are adapted, upon expansion of the embracing wire, and 
not upon expansion of the frame, to receive and frictionally hold op- 
posite edges of the glass, that the embracing wire as a whole, and 
not the clips, is rotatable in the frame sockets, and that the expan- 
sion of the frame serves the purpose, not of enabling the clips to 
embrace the glass, but of enabling the frame to receive into its sockets 
the ends of the wire which embraces the glass. 

The invention described in the Scheurich patent, No. 236,845, 
dated January 18, 1881, is one in which the glass is held in position 
by a mechanism on the back of the glass consisting of a center- 
piece, the clips at the edges of the glass, and spring-cushioned rods 
connecting the center-picce with the clips. Neither is the device de- 
scribed in this patent provided with clips which hâve fixed rotatable 
mounting in the frame sides. 

In our judgment, neither the Curry mirror nor the Scheurich pat- 
ent discloses such a state of the prior art as requires the narrow 
construction of the language of the patent in suit for which the de- 
fendants hâve contended. 

The record of the case further shows that after the patent in suit 
had been granted, and in the year 1900, the défendants began to man- 
ufacture and sell a mirror known in the market as the "Conroy 
Mirror." This mirror was clearly a combination of (1) a glass; 

(2) a spring-metal frame normally narrower than the glass; and 

(3) clips grooved on their inner edges and having fixed rotatable 
mounting in the frame sides, the grooved clips being adapted, up- 
on expansion of the frame, to embrace and frictionally hold opposite 
edges of the glass at any desired point in the length of the latter. 
The complainant complained of the sale of this mirror by the défend- 
ants and about January, 1901, they discontinued its manufacture 
and sale as theretofore constructed and later settled with the complain- 
ant for the infringement. Almost immediately, however, the défend- 
ants began to make and put upon the market another mirror which 
the complainant insists was identical in ail respects with the Conroy 
mirror save that the inner edges of the two clips were so turned on 
the back of the glass as to form hollow cylinders into which the 
legs of an M spring could be inserted or removed as desired. 
This latter mirror is designated in the record as Exhibit No. 1, and 
is one of the six mirrors the manufacture and sale of which were 
enjoined by the decree of the court below. Mr. Conroy, one of 
the défendants, insists that the Conroy mirrors proved to be un- 
satisfactory because the resiliency of the frame was not sufficient 
to hold the glass securely in place, and that the addition of the M 
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spring in Exhibit No. 1 cured this defect by causing the glass to 
be held firmly in position, not by the resiliency of the frame, but by 
the resiliency of the M spring. The contention of the défendants 
is that by the introduction of the M spring they hâve brought into 
their combination an élément not mentioned in the patent in suit, 
that they hâve no need of and do not employ in their combination 
a résilient frame such as is described in the patent in suit, and that 
the M spring used by them is in substance the old device of the 
Curry mirror or of the Scheurich, patent. 

We hâve given to this contention careful considération, but we are 
forced to the conclusion that the proofs do not support it. The 
frame of Exhibit No. 1, as demonstrated on the hearing by ac- 
tual inspection and trial of that exhibit, possesses sufficient resiliency 
to hold the glass in position, even when the M spring is removed or 
when it is eut in two so as to destroy its function as a spring. Nor 
is noninfringement established by the mère fact that the arms of the 
frame may be put so wide apart in their manufacture that they can- 
not grip the glass and that, in such case, the M spring gives to the 
frame as a whole'the resiliency necessary to hold the glass in its place. 
In such a case the M spring becomes merely a mechanical équivalent, 
performing the same office and producing the same resuit performed 
and produced by the arms of the frame when so manufactured as to be 
in the normal position described in the patent. In Water Meter Com- 
pany v. D'esper, 101 U. S. 332, 25 L. Ed. 1024, it is said: 

"It is a well-kiiown doctrine of patent law that the daim of a combination 
is not infr.inged if any of the material parts of the combination are omitted. 
It is equally vvell known that if any one of the parts is only formally omitted 
and is supplied by a mechanical équivalent performing the same office and 
producing the same result the patent is infringed." 

Besides, the insufficiency of such a contention is well pointed out 
in the Régent Manufacturing Company's Case, where the court said : 

"But if the construction of the claims be adopted that the naketl spring- 
arms, when free from pressure, nuist stand nearer each other tban the width 
of the glass, then an infringing mirror may be made noninfringing by bending 
the spring-arms a hundredth of an inch, and vice versa, and the same mirror 
may at one moment iufringe and not at the next. Verily, this would be an 
instance in which the letter killeth." 

We think Exhibit No. 1 possesses ail the éléments of the com- 
bination described in claim 3 of the patent in suit, and that the ad- 
dition of the M spring does not resuit in a combination différent from 
the one described in that claim. 

Exhibits 2 and 4 are not distinguishable from Exhibit No. 1. 
Exhibits 3 and 5 are distinguishable only by having the legs of the 
M spring soldered fast to the cylindrical holes in the ends of the 
clips. No material change in the combination is thereby made. Our 
opinion, therefore, is that the Circuit Court was right in awarding 
an injunction against the manufacture and sale of Exhibits Nos. 
1, 2, 3, 4, and 5. 

But the injunction should not apply to the mirror designated as 
Exhibit No. 6. In that mirror there are a glass and two clips, into 
the ends of which clips back of the glass, the two ends of a bent wire. 
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are inserted. This wire, which by its resiliency causes the clips to grip 
and hold the glass and serves also as an casel for the glass, is 
wholly concealed back of the glass. There is no wire or any other 
material surrounding or partially surrounding the glass. Aside from 
the glass, the upper edges of the clips only are seen as one looks 
into the mirror. For thèse reasons \ve think this mirror has no 
"frame" in the sensé in which that word is used in claim 3. 

Claims 4, 5 and 6 do not differ in their essential features, so far 
as the décision of this case is concerned, from claim 3, and no 
discussion of them is necessary. 

Our conclusion, therefore, is that the decree of the Circuit Court 
should be affirmed in ail respects save that in the last two lines of 
its first paragraph the words "defendant's mirrors Nos. 1, 2, 3, 4, 
and 5, and each of them" should be substituted for the words "defend- 
ant's mirrors Nos. 1, 2, 3, 4, 5, and G, and each of them." 



AMERICAN SEWAGE DISPOSAL CO. OF BOSTON V. CITY OF PAW- 
TUCKET. 

'Circuit Court of Appeals, First Circuit. August 15, 1900.) 

No. 504. 

Patents — Injtîingkmbnt — Bewaoe Apparatus. 

The Glover patent No. 550.522 for si sewage apparatus reconsidérée! and 
Jwld not to cover the principle of septic treatmeut of sevvage, and not 
infnnged by an apparatus using a septic tank. 

Pétition of appellant for permission to apply to the Circuit Court 
for leave to reopen the case. 

For former opinion, see 138 Fed. 811. 

Before COUT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. Upon full considération of this case we held 
that the first Glover patent does not disclose the septic tank, and 
that the second Glover patent is for a System of rapid filtration, com- 
prising two séries of filter beds, one inside the ventilated structure 
and the other outside; and that it followed that the defendant's appara- 
tus did not infringe the second Glover patent, upon which the prés- 
ent suit was brought. 

Upon further considération of the évidence in the affidavits ac- 
companying this pétition to reopen the case, we are clearly of the 
opinion that if this évidence had been before the court at the 
hearing, it would not hâve changed or modified our conclu- 
sions respecting the Glover patents. The point of this new évidence, 
so far as it is not cumulative, résolves itself into the proposition that 
the court, in defming the essential conditions which characterize the 
septic tank, adopted the scientific views presented in the record, instead 
of the présent scientific views founded upon expérience in the practical 
opération of this form of tank. This change of views, however, in 
146 F.— 48 
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what were once regarded as essential characteristics of the septic 
tank, does not extend, and could not by any possibility extend, to 
rhe primary and fundamental distinction, pointed out in the opinion, 
between a septic tank and a settling tank, namely, the différence in 
the method of sewage treatment in the two tanks. The change sim- 
ply amounts to this, that it has been found by expérience that a 
septic tank may be exposed to the atmosphère; in other words, that 
neither the total exclusion of air and light by means of an air-tight 
tank, nor the formation of a thick scum on the top surface of the 
tank, which produces substantially the same effect, is essential to a 
practicaîly operative tank. The reason'of this is not because air and 
light are not destructive to putrefactive action, but because the char- 
acter of ordinary sewage is such that air and light will not penetrate 
to any distance beneath its surface. From this statement it is man- 
ifest that if the évidence upon this point contained in thèse affida- 
vits had been in the record at the hearing, it would not hâve affected 
the conclusions we reached respecting the Glover patents. Those 
conclusions were not dépendent upon the necessity of cither making 
the septic tank air-tight, or permitting the formation of a scum upon 
the top surface of the tank, but they were based upon the many 
grounds set forth in the opinion, which it is unnecessary at this time to 
restate. 

The further évidence contained in thèse affidavits concerns two 
points upon which a great deal of évidence appears in the record, 
and which were fully prcsented at the hearing, namely, what Glover 
told other people about his discovery of the disappearance of the sew- 
age in his Brockton cesspools, and the proper construction of the 
Glover patents. 

As to the first point, it may be said that this whole class of évi- 
dence has little or no bearing upon the real question in this case, 
which is, not what did Glover discover in his Brockton cesspools, 
but what do the Glover patents disclose and claim as Glo\'er's inven- 
tions or discoveries. 

With respect to the second point, it may be said that it is for the 
court to construe the Glover patents ; and, further, that we find noth- 
ing in thèse affidavits which would lead us to modify the conclusions 
we hâve already reached respecting the actual inventions covered by 
those patents. 

The sewage art relates to the disposai of sewage by treatment. The 
particular problem with which we are dealing is the treatment of sew- 
age in tanks. Sewage is treated in tanks in two ways, or by two dis- 
tinct methods, known as "sédimentation and septic." The funda- 
mental distinction between thèse two methods is the length of time 
in which the solid matter of the sewage remains in the tank. By the 
first method the solid matter only remains in the tank a short time, 
or long enough to settle, and is then removed from the tank. By 
the second method the solid matter must remain in the tank a con- 
sidérable period of time, or long enough to insure its destruction by 
putrefactive action, and the metallic deposit which remains is not re- 
moved from the tank for months. The tank in which the sewage 
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is treated by the first method is called a settling tank. The tank in 
which the sewage is treated by the second method is called a septic 
tank. When Glover discovered the disappearance of the solid mat- 
ter in his Brockton cesspools, or tanks, he had not discovered the 
septic tank, because he had not discovered the septic method of the 
treatment of sewage in a tank. In other words, he had not discov- 
ered that this phenomenon which he saw was caused by the long 
rétention of the solid matter in the tanks ; or, to vary the form of 
expression, he had not discovered that it was by reason of this peculiar 
treatment of the sewage in the tanks that the solid matter had been 
destroyed. Nor did Glover, so far as appears by this record, in- 
cluding the présent affidavits, ever hâve any conception of the prin- 
ciple, mode of opération, or process, involved in the treatment of sew- 
age in a septic tank. Neither in the tanks of his first patent, nor in 
the primary filter beds of his second patent, do we find any descrip- 
tion or suggestion that the solid matter must be retained in the tanks 
for a considérable period of time in order to cause its disappearance. 
Upon this vital point both patents are equally silent. Further than 
this, if Glover had had any proper conception of a septic tank, and 
still more, if he had intended to embody that conception in his first 
patent, it is simply inconceivable that he should hâve described those 
tanks as "depositing in each tank a portion of the matter held in sus- 
pension," and then followed this with the statement : "I ara aware that 
sewage has been caused to flow through a séries of tanks, depositing in 
each a portion of the matter held in suspension, but I am not aware 
that such tanks hâve ever been covered by a structure," etc. In cor- 
roboration of this language, it appears that 13 years later, in the file 
wrapper of his second patent, he makes the following statement re- 
specting thèse tanks : 

"Applicant's former patent, 258,744, does not show filter-beds. It contaius 
simply a séries of tanks in which the sewage is acted on only by sédimenta- 
tion." 

With respect to the second patent, it is also equally inconceivable 
that if Glover had had any proper conception of a septic tank, and 
had intended to embody that conception in his patent, he should hâve 
begun his patent as follows : 

"This invention has for its object to permit the filtration of sewage on a 
large scale witbout making the same offensive ; and it consists of an apparatus 
comprising a séries of primary filter-beds and means for charging the same 
with sewage," etc. ; and should further hâve described thèse beds in the ternis 
which follow in the spécification. 

The whole structure of the complainant's argument appears to be 
based upon the following propositions : First, Glover discovered the 
septic tank; second, it follows that Glover must hâve intended to in- 
corporate this tank in his first patent in the form of his séries of tanks, 
and in his second patent in the form of his séries of primary filter- 
beds; and, third, it has been shown, in the light of what is now 
known about septic tanks and septic action, that both the tanks of the 
first patent and the primary filter-beds of the second patent are capable 
of the treatment of sewage by the septic process. The first two prop- 
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ositions, in our opinion, are clearly unsupported by the évidence. As 
to the last proposition, it may be observed that the fact that the 
Glover apparatus described in his patents can be made to operate, in 
the présent state of the art, by a process which he did not discover and 
does not disclose in his patents, does not entitle him to a monopoly of 
that process under the patent laws of the United States. 

The pétition of the appellant for permission to apply to the Circuit 
Court for leave to reopen the case is denied, and mandate may issue 
forthwith. 



SIIEPHERD v. DEITSCH et al. 

(Circuit Court of Appeals, Second Circuit. April 2, 190G.) 

No. 113. 

Patents — Infritmcement — Brush. 

ïhe Shepherd patent, No. 601,405. for a brush having a reticulated 
back. the openings in which exteud between the bristles having the 
gréa test diameter nt tlie rear of the brush "and decreasing in diameter 
to the face theroof" is limited by t!ie prior art and by the proceedings 
in the Patent Office to a construction in winch the openings so decrease 
in diameter from the rear to the front of the brush back, and is not in- 
fringed by a brush in which the openings are of uniform diameter, 
except for a bevel at the back extending but a short distance. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an interlocutory decree 
adjudging the validity, and infringement by défendants, of complain- 
ant's patent, No. 601,405, granted to him Mardi 29, 1898, for a brush, 
and ordering an injunction and accounting. 

For opinion below, see 138 Fed. 83. 

J. L. Levy, for appellants. 

Arthur v. Briesen, for appellee. 

Before EACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The object of the patentée was "to overcome the 
difficulties heretofore found in open-back brushes," and "to produce a 
strong and efficient" one "at little cost." Thèse difficulties were due 
to the fact that the openings in the backs of such brushes were cus- 
tomarily so made that "the least material is provided where the bris- 
tles are mounted, and where the most strength and material are re- 
quired," and, therefore, it lias been found "impracticable to mount the 
bristles near the edge of the brush, so that they will project outwardly 
from a longitudinal médian line, as is illustrated in the drawings." 

The manner in which the patentée proposed to overcome thèse diffi- 
culties is set forth in a single claim, which is as follows: 

"A brush having a reticulated back, the openings in which extend between 
the bristles, said openings being of the greatest diameter at the rear of 
the brush and decreasing in diameter to the face thereof whereby the most 
material is provided at the face or bristle-receiving side of the brush back." 
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The limited scope of the claimed invention is sufficiently shovvn by 
the file wrapper. The application was rejected on références to Ma- 
loney patent, No. 557,844, and Ashburner patent, No. 381,749. There- 
upon, the applicant made sketches distinguishing his construction from 
thèse références, the sketch of the Ashburner brush being practically 
identical with the construction of the défendants' brush. The claim 
was again rejected on Maloney, the examiner adding that: 

"Whetlier the openings are of the greatest diameter at the rear of the 
brush or not is regarded as immaterial but such openings are old as shown 
by the patent to Osborn, No. 457,007, August 4, 1801, in tooth brushes." 

Thereupon, the applicant inserted for the first time the words found 
in the claim, "whereby the most material is provided at the face or 
bristle receiving side of the brush back," and said as follows : 

"It is not merely a question whether or not openings in the brush back 
are of the greatest diameter at the rear of the brush back as assumed by 
the examiner, but the claim likewise defines that the said openings ar« 
'decreasing in diameter to the face thereof (of the brush back) whereby 
the most material is provided at the face or bristles receiving side of the 
brush back where the greatest amount of material is needed in which to 
support, the bristles and where greatest strength is required." 

The défendants' brush is provided with longitudinal openings, wid- 
ened by a bevel at the rear of the brush, which are rectangular from a 
point commencing above the line of the top of the holes for receiving 
the bristles, with the resuit that said openings are not "decreasing in 
diameter to the face thereof," and the most material is not "provided 
at the face or bristle receiving side of the brush back," because, bar- 
ring the bevel at the extrême back, the openings are of the same size, 
and the same amount of material is provided during their entire length, 
thus having the same construction as was shown in said Ashburner 
sketch, filed by the patentée during the pendency of his application. 
The single technical ground on which infringement is claimed is that 
the claim may be read to cover any decrease in diameter toward the 
face of the brush, and, therefore, to cover the bevel at the extrême 
back of the brush. 

But this interprétation ignores the express language of the claim, 
and the claimed structural results of the diameter of the openings de- 
creasing "to the face," and of the consequently increased material "at 
the face," whereby the brush is strengthened and the bristles may be 
projected outwardly. No such resuit is accomplished by the défend- 
ants' brush, wherein there is no departure from the prior art in the di- 
rection of the patent, because it is in effect the Ashburner brush, with 
a negligible or merely ornamental bevel at the rear of the brush back, 
such as is shown or suggested in various brushes of the prior art, and 
such as Shepherd had himself shown in his earlier application. Even 
if it had not been so shown, that fact would be immaterial upon the 
question of infringement because, as already pointed out, the whole 
of the bristles are below the bevel and, therefore, the bevel does not 
extend to a point where it can affect the construction or opération of 
the brush in any way. 

The decree of the court below is reversed, with costs. 
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GILLETTE v. SENDELBACH et al. 

(Circuit Court of Appeals, Seveuth Circuit. April 10, 190C.) 

No. 1,210. 

1. Patents — Suit to Compel Issuance — Stiffioiency of Evidence. 

Wliere tlio question wliich of two applicnnts for a patent for tlie 
same invention was tlie true inventor dépends on questions of fact, tlie 
court, in au action brought under Rev. St. § 4915 LU. S. Comp. St. 1001, 
p. 3302], by tbe unsuccessful applicant to compel an issuance of tbe 
patent to bim, nmst be very clearly satisfied tbat tlie décision of tbe 
Patent Office tribmials between tbe two was erroneous before it will 
be justified in reversiug tbe same. 

["Ed. Note For cases in point, see vol. 38, Cent. Dit;. Patents, §§ 

1(52-100.] 

2. Same — Hub Centers. 

Complainant lield, under tlie évidence, not entitled to tbe issuance 
to bim as the true inventor of a patent for tbe subject-matter of clairns 
1 and 2 of tbe Sendelbaeh patent, No. 051,270, for a wooden center for 
a hub. 

Appeal from the Circuit Court of tlie United States for the Dis- 
trict of Indiana. 

Fred L. Chappell and Thos. A. Banning, for appellant. 
Melville E. Church, for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge. Sendelbaeh, on an application filed March 
9, 1900, received patent No. 651,276, june 5, 1900, containing thèse 
claims : 

"1. As a new article of manufacture, a wooden center for a hub, con- 
sisting of a short cylindrical block havlng ends lying in planes at right 
angles with its axis, radial mortises for tbe spoke tenons, a central longi- 
tudinal bore, and metallic bands encircling it at its ends, said bands lying 
entirely outside the line of tbe spoke mortises. 

"2. The combination with a wooden center having radial mortises and 
flat ends lying in planes at right angles with the axis of the hub, of a 
metallic box provided with a collar fitting against one end of said center, 
a metallic sleeve surrounding said box and having a flange fitting against the 
other end of said center, means for clamping tbe said parts togetiier, length- 
wise, and spokes inserted into the mortises in said center and sustained 
against latéral pressure by tbe wooden center only." 

Gillette, on January 3, 1901, filed an application which contained, 
among others, the two claims above recited. The examiner of interfér- 
ences decided that Sendelbaeh was the inventor of the subject-matters 
in issue. That décision was affirmed by the examiners in chief, re- 
versed by the Commissioner, and finally affirmed by the Court of 
Appeals for the District of Columbia on June 2, 1903. 

Afterwards Gillette began this suit, under section 4915 Rev. St. 
[U. S. Comp. St. 1901, p. 3392], to obtain a decree adjudging that he 
was the inventor of the subject-matters in controversy and directing 
that a patent be issued to him ; and he prosecutes this appeal from a 
decree dismissing his bill for want of equity. 

Whether the original conception was Gillette's, whether he dis- 
closed it adequately to Sendelbaeh, whether Sendelbaeh was charge- 
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able as Gillette's agent in embodying the conception in the forms of 
the two claims, were questions of fact presented to the Patent Office 
tribunals on virtually the same évidence that is now adduced. To 
justify us in directing the issuance of a patent to Gillette, we should 
be shown very clearly that the adverse findings are erroneous. Our 
study of the record has not convinccd us that such is the fact ; and 
we deem it improfitable to review the ground covered by the décision 
of the Court of Appeals for the District of Columbia, because we are 
far from being persuaded that invention was involved in what Gil- 
lette, actually did. lie had devised a roller bearing for use in lumber 
carts. The wheels shown (patent No. 044,000, February 27, 1900) 
were made of threc thicknesses of plank. The flanged métal boxing 
of the bearing was bolted snngly to the planks. Then he took a cart 
wheel of the usual spoke and hnb nattera, sawed off the ends of the 
hub that protruded beyond the thickness of the planks, and attached 
his roller bearing. Passittg the question whether this involved the 
subject-matters of the two claims, we think that Gillette, in shorten- 
ing the hub to receive the bearing, did only the obvions. 
The decree is afïirmed. 



UNITED SIIOE MACIUNERY CO. v. GItEENMAN. 

(Circuit Court of Appeals, First Circuit. July G, 1900.) 

No. 627. 

Patents — Infrixgement — Shoe Sewing Machines. 

The French patent. No. 5Gl,.'î8(i, for a device for licating the looper 
of a wax-thread shoe sewing machine makes an intermittent contact 
between the looper carrier and the heated block or plate an essential 
feature of the invention, by whicli it, is distinguished from the prior 
art, and is not infringed by a device in winch a constant contact is 
maintained between the two. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Elmer P. Howe and Benjamin Phillips, for appellant. 
T. Hart Anderson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Tudge. This suit is for infringement of letters 
patent No. 561,386, to Zachary T. French, dated June 2, 1896. The 
claim relates to means for heating the looper of a wax-thread shoe 
sewing machine: 

"In a sewing machine, a block or plate heated by a fluid, and a looper 
and looper carrier, eombined with means to move the said carrier to put it 
in contact intermittingly with the said heated block or plate, to thereby, 
in the opération of the machine, keep the looper heated to the proper degree, 
substantially as described." 

The defendant's device is similar in the use of a heated block or 
plate to heat the looper carrier, but différent in that there is no in- 



760 146 FEDERAL RErORTER. 

termittent contact between the heated block and carrier. The défend- 
ants heated block, instead of being held stationary in the path of the 
looper carrier, as in the complainant's device, follows the movements 
of the looper carrier, a spring support keeping the heated block con- 
s.tantly in contact with the looper carrier throughout the movement of 
the looper carrier. So far as practical results are concerned, the dif- 
férence between the heating by an intermittent contact and by a con- 
stant contact does not seem important. 

The complainant contends that the continuous contact in the défend- 
ante machine is simply the intermittent contact of the patented device 
plus a useless continuation, which produces no new resuit, and that 
it is a mère colorable évasion of the terms of the daim. 

While we recognize the force of this contention, when comparing 
the complainant's device and that of the défendant, we are neverthe- 
less of the opinion that, in view of the spécifie character of the claim, 
it is impossible to hold the defendant's device an infringement with- 
out disregarding the following part of the claim : "combined with 
means to move the said carrier to put it in contact intermittingîy with 
the said heated block or plate." 

The complainant urges that the word "intermittingîy" has no effect 
to distinguish the invention from the prior art. Even if this were so, 
we could not disregard a spécifie limitation, which is binding upon the 
patentée, even if not required by the state of the art. It seems clear, 
however, that in the Patent Office the feature of an intermittent contact 
as distinguished from a constant contact was insisted upon by the 
patentée as a main feature of distinction from the prior art. The claim 
was rejected by the examiner for insufficiency of invention, in view of 
the state of the art. Upon appeal to the examiners in chief, it was 
urged by the complainant : 

"The prime requisite defluitely made vital in the above issue is: There 
must be a heated block or plate and a looper-carrier, and the looi>er-carrier 
must move into, and out of, direct contact |i. e., touching engagement] with 
the block or plate, and the looper-carrier must be properly and continuously 
heated by this intermittent contact with said heated block or plate. * * * 

"The examiner does not hase Iris rejeetion on any anticipatory device, but 
rejects it on the gênerai state of the art, the said art being shown in nine 
patents, five of which are discussed in the examiuer's statement. * * * 

"A review of thèse nine patents of record shows that there is no sug- 
gestion of heating any part by 'intermittent contact' thereof with a heated 
block. * * * 

"Again, eaeh référence either has the heating means in constant contact 
with the pai't to be heated tas in AIdrich (2), Ashe, Garton], or it never 
at any time has the heating means in contact with the part to be heated 
[as in Wardwell (W»), 262, 160, and Brown (D), 498, 505.] * * * 

"What is claimed is 'intermittent contact,' and this only, and this is 
precisely what is not shown, and what is novel." 

The interprétation of the claim by the Circuit Court was substan- 
tially the interprétation for which the patentée contended in the Patent 
Office. We are of the opinion that this interprétation is correct, and 
that the défendant does not infringe. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers his costs of appeal. 
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BASTERN MILLING & EXPORT CO. v. EASTERN MILLING & EXPORT 
CO. OF PENNSYLVANIA. 

(Circuit Court, E. D. Pennsylvanie July 14, 19C0.) 

No. 37. 

1. Asstonments — Ciieck as Equitable Assic.nmext— Priopjty— Recei vers. 

The giving of a cheek on a bank in tbe ordinary forin does not con- 
stitute an équitable assignment pro tanto of an indebtedness owing by 
tbe bank to the drawer, nor does the faet tliat tbe check was présentée, 
wliere it was not paid nor aceepted, entitle the holder to priority of 
payment, on tbe drawer's subséquent insolvency, from a fuud due from 
the bank or collected by a receiver. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assigmnents, 
§§ 85-9S.] 

2. Banks and Banking — Rigiit of Bank to Appropriate Dkposit — Effect 

of Receivership. 

Tbe right given to a bank by a contract with a depositing and bor- 
rowing corporation to déclare any notes of the corporation beld by the 
bank due in case tbe corporation becamo insolvent, and to apply tbereon 
any siini tben on deposlt to tlie corporation'* crédit, cannot lie exereised 
after a receiver bas been appointed for tbe corporation, since title to 
the deposit passed to him at once on bis appointmeut. 

[Ed. Note. — For cases in point, see vol. G, Cent. Dig. Banks and 
Banking, §§ 353-374.] 

Rule on Receiver to Pav over Monev. 
See 125 Fed. 143. 

H. Gordon McCouch, for Corn Exchange Nat. Bank. 
Stacy B. L,loyd, for receiver. 

HOLLAND, District Judge. This niatter is brought before the 
court on a pétition presented on behalf of the Corn Exchange Bank, 
to which an answer was filed by the receiver of the Eastern Milling & 
Export Company of Pennsylvania, and a stipulation of counsel as 
to certain facts, which are admitted by the parties, and which do not 
appear in the pétition and answer. They are as follows : The mill- 
ing company became a debtor to the bank on a promissory note of 
$4,500, dated May 11, 1903, payable at the expiration of"60 days, 
and it came due July llth, the same year. Nine of the first mortgage 
bonds, for $1,000 each, of the company, were deposited with the 
bank as collatéral security for the note. The milling company was 
also a depositor with the bank, and had filed a statement of its assets 
and liabilities in which the milling company agreed that: 

"In considération of granting any crédit by the said bank, the undersigned 
[the milling company] agrées that, in case of failure or insolvency on the 
part of the undersigned, * * * ail or any of the claims or demanda 
against the undersigned beld by said bank sliall at the option thereof im- 
mediately become due and payable, and it is hereby understood and agreed 
that ail moneys, funds, stocks, bonds, notes, and otber property in tbe 
hands of the said bank belonging to the undersigned may at ail times at the 
option of the bank be beld and appropriated by the said bank to the payment 
of ail notes, indorsements, obligations, or indebtedness in any form, matured 
or unnuitured, made by tbe undersigned, which the said bank may hold. 
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Further that the exercise of or omission to exercise such option or options 
in any instance shall not waive or affiect any other or subséquent right to 
exercise the same." 

On July 3, 1903, the milling Company had crédit with the bank 
as a depositor for the sum of $554.54, some of which was for col- 
lection on out of town checks. A receiver was appointed for the 
milling company on July 6, 1903, because of its insolvency, and on 
May llth the $4,500 note made by the milling company to the bank 
fell due, and on February 9, 1904, the bank appropriated the deposit 
on account of the note. Prior to the appointment of the receiver 
and on the 3d day of July, 1903, the milling company drew a check 
to Charles H. Burr for $500, which was presented the same day, but 
payment refused on the ground that while the milling company's 
bank book showed a crédit of more than enough to meet the check, 
the crédit was made up of certain checks that day deposited by the 
milling company with the bank, some of which were out of town 
checks and had not then been collected, and the agreement with the 
bank and ail depositors made the bank simply a collatéral in ail out 
of town checks until they received the money in their possession. 
Mr. Burr did not présent his check again for payment before the 
receiver had been appointed. Subsequently a distribution of the 
assets of the milling company was made, and there was awarded to 
the bank the sum of $2,935.35 on the nine bonds held by the bank as 
collatéral to the note; this being a dividend of 32.615 per cent. The 
receiver offered to pay this amount to the bank, less the deposit which 
he claims belongs to him as receiver for the milling company. The 
bank claims the right, under the provisions of its agreement above 
stated, to appropriate the deposit on account of the note which raa- 
tured subséquent to the appointment of the receiver, and Mr. Burr, 
the holder of the check, insists that $500 of the deposit should be paid 
to him. 

The latter's claim, we think, is clearly ruled out by the décisions 
of the Suprême Court in Bank of Republic v. Millard, 77 U. S., 152, 
19 L. Ed. 897, and Fourth Street Bank v. Yardley, 165 U. S. 634, 17 
Sup. Ct. 439, 41 L. Ed. 855. In the first case, it is held that as be- 
tween a check holder and a bank upon which the check is drawn, un- 
less it be accepted by the bank, an action cannot be maintained by 
the holder against the bank; and, in the latter, the court held that a 
check, drawn in the ordinary form, does not, as between the maker 
and payée, constitute an équitable assignment pro tanto of an indebt- 
edness owing by the bank upon which the check has been drawn, and 
that the mère giving and receipt of the check does not entitle the 
holder to priority over gênerai creditors in a fund received from 
such bank by an assignée under a gênerai assignment made by the 
debtor for the benefit of creditors, and the contention that the check 
was presented for payment to the bank prior to the assignment does 
not change the rights of the holder thereof is fully borne out by 
the opinion of Justice White in Bank v. Yardley, supra. 

As between the milling company and the bank, the bank's note hav- 
ing matured after the insolvency of the milling company and the ap- 
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pointment of a receiver. the latter would be entitled to recover the 
deposit, beeause at the time the receiver was appointed ail property, in- 
cluding the deposit, passed to him as trustée for the creditors, and the 
bank could not crédit the deposit on account of the note it held against 
the milling company, which matured on the llth of July, five days 
after the deposit had passed to the receiver, for the reason that at the 
time the receiver was appointed the bank had no lien on the deposit 
that would hâve interfered with the rights of the milling company to 
draw the same and that by virtue of the appointaient of a receiver the 
right to do so passed to him in trust for the creditors. Chipman & 
Holt v. Ninth National Bink, 120 Pa. 86, 13 Atl. 707, and cases 
therein cited. But it is contended that by virtue of the agreement 
the milling company was authorized to appropriate the deposit on 
account of the note as above stated. It is true, under the agreement, 
the bank was authorized as between the depositor and itself to apply 
the deposit on account of any note it might hold against the milling 
company in case of insolvency of the latter. The bank, under the 
agreement, for the reasons stated, held an option or privilège to dé- 
clare any note due held by it against the milling company and to ap- 
propriate any deposit it might hold in payment thereof ; but, in this 
case, the bank did not exercise this option before the appointaient of 
the receiver, and the deposit passed to him as trustée for the creditors 
upon his appointaient. 

The relations between the milling company and the bank up to the 
time of the appointaient of the receiver were identical with those ex- 
isting in the case of Chipman & Holt v. Ninth National Bank, supra, 
with the exception that the bank held a power of attorney authorizing 
it, at its option, to déclare the note due and payable and to appropriate 
the deposit as part payment. Having failed to exercise this power 
prior to the appointaient of a receiver, its right to do so no longer 
exists, and the receiver is entitled to the fund. 

The prayer of the petitioner for an order upon the receiver, direct- 
ing him to pay over the said dividend of $2,935.35, without déduction 
or abatement, is therefore refused. 



UNITED STATES v. NEELKT. 

(Circuit Court, S. D. New York. March 3, 1006.) 

Attachaient — Vacation — Action by Adverse Claimant Against Gaknishee. 
Where a fund on deposit in a bank and attached in an action in a féd- 
éral court as property of the défendant therein is clainied by others, not 
parties, and an action against the bank for its recovery has been insti- 
tuted in a state court, the plaintiff in tbe fédéral court should appear 
in such action and submit his rights to adjudication therein for the pro- 
tection of the bank, and unless lie does so the attachrnent will be vacated. 

On Motion to Vacate Attachrnent. 

Sullivan & Cormwell, for the motion. 

Henry L,. Stimson and Edward K. Jones, opposed. 
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LACOMBE, Circuit Judge. This is a motion to vacate an attach- 
ment and discharge a levy thereof upon a fund in the hands of the 
Mercantile National Bank, unless the plaintiff herein consents to ap- 
pear and to yield to the jurisdiction of the New York Suprême Court 
and to allow the question as to its right, if any, under and by virtue of 
said warrant of attachment, to be determined in said court on the mer- 
its. The fund is claimed by two other persons besides Neeley, and suit 
lias been brought against the bank in the state court. Apparently in 
no other way can the rights of the bank, who is a mère stakeholder, be 
protected. 

The détermination of the question whether or not the United States 
shall voluntarily appear in an action in a state court is one to be de- 
termined by the executive branch of the government; i. e., by the At- 
torney General. The proposition that a fédéral court shall compel that 
officer by threat of an adverse décision to make such "voluntary (?)" 
appearance is an interesting one, which lias apparently once before 
bet:n considered in this court (Johnston v. Stimmel, 89 N. Y. 11?), 
but which need not be discussed hère. The Attorney General states 
that the United States disclaims any interest in the litigation, which it 
appears is being prosecuted in the name of the United States solely 
for the benefit and at the expense of the Cuban government. There 
is no reason why the Cuban government should not appear in the 
state court case, and, indeed, every obligation of fair dealing requires 
it to do so. 

The motion is therefore granted. 



tTXITED STATES V. NEETA'. 

(Circuit Court, S. D. New York. March 19, 300C.) 

Attachment — Vacation — Motion by Ci-aimant of Property. 

A third person, elaiming ownersbip of a fund in a bank attached as 
the property of a défendant, tbrough a transfer to Iiim of the certifieate 
of deposit issued for the same, may properly intervene in tlie action, and 
assert his daim by a motion to vacate the attachment as to such property ; 
but the attachaient will not be vacated ou such grouiid on ex parte alii- 
davits. 

On Motion to Vacate Attachment. 

H. Melville Walker, for the motion. 
Arthur M. King, opposed. 

LACOMBE, Circuit Judge. Kaulbach, who daims the money rep- 
resented by the certificate of deposit, apparently acquired whatever in- 
terest he lias subséquent to the levy. He should not, however, for 
that reason be denied opportunity to establish a claim, if he can do so, 
either personally or through Russe}-, under the principles governing 
negotiable paper. He has quite properly, although not a party, moved 
in this action, because in that way a décision can be reached much 
more quickly and economically than in any other. Judging from 
a communication received from his counsel, he does not understand 
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the practice usual hcre when there is a conflict of affidavits upon a 
motion, and confounds it with the state référence of ail the issues. 
As was stated on the argument, it would be grossly improper to vacate 
attachment on either Kaulbach's or Russey's ex parte afndavit un- 
tested by cross-examination. The case is therefore sent to the clerk of 
the court to take such testimony as may be offered, and report the same 
to the court promptly. Notice of the hearing should be given to the 
bank and to Russey, and they should be allowed to intervene. To 
save expense, the testimony of Russey or of any one else living more 
than 100 miles from the courthouse, may be taken by commission upon 
direct and cross interrogatories. Whether there shall be any delay, 
or not rests wholly with the moving party. If he is reasonably ex- 
peditious, there is no reason why the testimony may not be completed 
and the matter disposed of within two weeks. The suggestion of call- 
ing witnesses from the Attorney General's office and producing books 
and documents from the banks is preposterous. No questions calling 
for any such proof are to be decided. A single witness from the bank 
will prove the genuineness of the certificate of deposit, and, if peti- 
tioner can show that he is a bona fide holder for value with a title 
superior to the levy, the attachment will be vacated. If he cannot show 
this, no other alleged defect in the levy will be considered, because, if 
he is not such a bona fide holder, he is a mère stranger, who has no con- 
cern in the question whether the levy was properly made or not. 

This summary proceeding is much less expensive than the litigation 
proposed in the state courts. There are no costs on motions in the 
fédéral courts. The afndavit of Kaulbach, on which he relies as en- 
titling him to relief, does not make out a prima facie case, because its 
averments are rather of conclusions than of facts. 



BROWN v. MAGEE et al. 
(Circuit Court, E. D. Temisylvania. July 14, 190G.) 
No. 15. 

DlSCOVERY— OWNERSHIP OF STOCK IN COKPOUATIOX— BILL Bï RECEIVEB. 

A receiver for an insolvent corporation who lias beeii orderod by the 
court to collcct an installment duo from stockholders for the benefit of 
the creditors is entitled to maintain a bill of diseovpry ajzainst a broker, 
who as agent purchased certain of tbe stock for an undiselosed principal, 
to compel a disclosure of the real ownership of such stock to enable him 
to bring a suit for the collection of the assessinent. 

In Equity. On bill of discovery. 

Burr, Brown & Lloyd, for complainant. 
Rudolph M. Schick, for respondents. 

HOLLAND, District Judge. The question in the former suit was 
whether the défendant Kurtz was liable as agent for an assessment 
on this stock, and the court held he was not liable. The question now 
raised by the bill is the plaintifr's right to compel the défendants to 
disclose the real ownership of the stock. It is an entirely différent 
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question and was not raised in the former suit. In the case of Erown 
v. McDonald, 133 Fed. 897, 67 C. C. A. 59, 68 E. R. A. 462, the Circuit 
Court of Appeals of this district decided, upon a similar state of facts, 
that this plaintifï was entitled to a discovery. 

A decree will be entered in favor of the plaintifï. 



UNITED STATES v. GREENE et al. 

(District Court, S. D. Georgia, E. D. Jamiary 12, 1900.) 

No. 371. 

1. Extradition — Construction of Treaty. 

In the construction and carrying out of extradition treaties the ordinary 
technicalities of criminal proceedings are applicable only to a limited 
extent, since an exact correspondence between the laws of the two coun- 
tries cannot be expected, and the only purpose of extradition is to put 
the accused on trial under the laws of his own country. 

[Ed. Note.— Eor cases in point, see vol. 23, Cent. Dig. Extradition, 
§0.] 

2. Same— Sufficiency of Indictment— Description of Offense. 

An indictment charglng a conspiracy to defraud the United States be- 
tween an officer and agent of the government and his codefendants, 
which sets out facts showing a corrupt agreement between the défendants 
dnd overt acts by means of which the purpose of such agreement was 
effected and the government defrauded, charges fraud by an agent and 
participation therein by the other défendants, within the meaning of 
clauses 4 and 10 of article 1 of the extradition treaty of 1890 (Act March 
25, 1890, 20 Stat. 1509) between Great Britain and the United States, 
and is sufficient to warrant their extradition for trial thereunder. 

3. Same— Construction of Treaty. 

Distinction between relating clause of the Ashburton treaty of 1842 and 
the supplemental treaty of March 25, 1890, now of force, discussed. 

4. Same— Indictment. 

For the purposes of determining a question like this, the indictment 
must be construed, not by one generic description alone, but after full con- 
sidération of ail its clear and substantial averments. 

Indictment for Conspiracy to Defraud the United States by Pre- 
senting False Claims, etc. On pleas of Benjamin D. Greene and John 
F. Gaynor. 

See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. 
Barr, Sp. Assts. to U. S. Atty., and Alexander Akerman, Asst. U. S. 
Atty. 

William Garrard, Peter W. Meldrim, William W. Osborne, and 
Alexander A. Lawrence, for défendants. 

SPEER, District Judge. The court has heard the questions pre- 
sented on the plea of the défendants Benjamin D. Greene and John F. 
Gaynor to indictment No. 371, and the answer filed by the govern- 
ment's counsel thereto. The argument of counsel has been exhaustive. 

The plea allèges that the court is without jurisdiction for the rea- 
sons therein stated. They are that the défendants were lately under 
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the sovereignty of the United Kingdom of Great Britain and Ireland, 
and that, under the treaty and under extradition proceedings between 
this government and that of Great Britain, the défendants were extra- 
dited to be tried upon the charges : First, participation in f raud by an 
agent and trustée ; second, participation in embezzlement ; and, third, 
for receiving money and property, knowing the saine to hâve been 
fraudulently obtained. It is alleged that none of the aforesaid crimes 
or offenses are charged in the bill of indictment in any of its counts, 
and that no crime is charged in said indictment for which extradition 
can be asked. Elaborating this ground of défense it is alleged that 
the court has no authority to try the défendants for any crime or of- 
fense other than those named and defined in the extradition treaty, 
and, further, that the court has no authority to try the défendants for 
any crime or offense other than those for which they hâve been 
extradited. Whereupon, défendants object to being called upon to 
plead to said indictment, and pray that they be not tried thereon, and 
that they may be discharged from custody. 

The answer of the government admitting the grounds of extradition 
to be as alleged by the plea, dénies that there is a failure to charge the 
appropriate crimes or offenses fi. . which such extradition was had. 
On the contrary, it answers that each count of the indictment charges 
both défendants with participation in the fraud alleged to hâve been 
practiced upon the government by one of its agents and trustées. It 
allèges also that the judgment of the extradition judge in the Do- 
minion of Canada specifically sets forth that the particular acts which 
are charged in the indictment No. 371 were committed by the de- 
fendants and constitute participation on their part in the fraud al- 
leged. The answer also dénies the averment of the plea that the 
crimes and offenses set out in the indictment are not named in the 
extradition treaty and are therefore not extraditable. The answer of 
the government further allèges that the défendants were extradited 
and surrendered for the crimes and offenses set out described and 
charged in the first, second, third, fourth, fifth, and sixth counts of the 
indictment, and that the court has full jurisdiction to proceed with 
the trial. 

From a certified copy of the judgment of Ulric Lafontaine, extra- 
dition commissioner of the Dominion of Canada, the grounds upon 
which the prisoners were returned for trial are clearly discoverable. 
They are: First. By entering into a corrupt agreement (conspiracy) 
with Oberlin M. Carter, an officer and agent of the United States, to 
defraud the United States in the discharge of the duties of his office 
and employment, and for payment by him as such officer and agent, 
of the public moneys intrusted to him, fraudulent claims made and to 
be made against the United States for the benefit of Carter and the de- 
fendants hère; that such fraudulent claims were presented to Carter 
as a disbursing officer for approval and payment ; that this constituted 
a corrupt agreement and deceitful device by which Carter transferred 
the exercise of the discrétions of his office and the service of his em- 
ployment from the United States, his principal and employer, to the 
prisoners, so that the United States thereby lost what it was entitled 
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to have, the honest and faithful services of its officer and agent. Sec- 
ond. By jointly with said Carter, agent and trustée as aforesaid, caus- 
ing to be made and presented to him fraudulent claims against the 
government for his approval and payment to the amount of $575,- 
749.90 knowing the same to be fraudulent. The third and fourth 
grounds charging embezzlement and receiving money embezzled are 
not important for considération on this issue. 

The treaty itself was designed to enlarge the Ashburton treaty of 
1342, which, if I am accurate in my recollection, was negotiated by 
Mr. Webster, then Secretary of State, and Lord Ashburton. At the 
time that treaty was under considération there was great tension be- 
tween Great Britain and our own government, with several threaten- 
ing causes of dispute — among thèse the dispute as to the boundaries 
between the United States and Canada and the final suppression of the 
African slave trade. An interesting résumé of thèse historical facts 
may be found in the Life of Daniel Webster written by Mr. Curtis, 
one of his literary executors. In later years the entente cordiale be- 
tween thèse two great branches of the Ànglo-Saxon race has steadily 
strengthened, and is in this day second to no other as a guaranty for 
the préservation of civil and religious liberty in ail that vast domain 
where the sun, in each diurnal progress around the world, is simulta- 
neously greeted by the meteor flag of the mother country and the 
stars and stripes. The influence of this feeling doubtless contributed 
to the supplemental convention for extradition which controls the 
question now before the court. The purpose of the treaty is indicated 
by the following provision of the preamble: 

"And whereas it is now desired by the high contracting parties that the 
provisions of said article should embrace certain crimes not therein specified 
and sbould extend to fugitives convicted of the crimes specified in said arti- 
cle and in this convention." 

We find that the original treaty was supplemented by three addi- 
tional clauses which are strongly illustrative of the subject now under 
considération. The third and fourth clauses of article 1 comprehend : 

"(3) Embezzlement; larceny ; receiving any money, valuable security, or 
other property, knowing the same to have been embezzled, stolen, or fraudu- 
lenty obtained. 

"(4) Fraud by a bailee, banker, agent, factor, trustée, or director or mei»' 
ber or officer of any company, made criminal by the laws of both countries. '• 

26 Stat. 1509. 

The second clause of paragraph 10 of the same article provides as 
follows : 

"Extradition is also to take place for participation in any of the crimes 
mentioned in this convention or in the aforesaid tenth article provided such 
participation be punishable by the laws of both countries." 

26 Stat. 1509. 

Construing the Ashburton treaty in Rauscher's Case, 119 U. S. 420, 
7 Sup. Ct. 234, 30 L. Ed. 425, the Suprême Court comments upon the 
enumeration of offenses and déclares that they are so spécifie and 
marked by such a clear line in regard to magnitude and importance 
that it is impossible to give any other interprétation to it than that of 
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the exclusion of the right of extradition for any others. In the older 
treaty the pertinent language of the caption of the treaty was for the 
giving up of criminal fugitives from justice in certain cases. There 
were only seven crimes enumerated. In the later treaty extradition, 
as we hâve seen, is to take place, not only for the crimes which are 
largely multiplied, but also for participation in any of the crimes 
therein mentioned. It is not surprising that, construing the earlier 
treaty, Mr. Justice Miller in Rauscher's Case, after reviewing the au- 
thorities declared that a person who has been brought within the juris- 
diction of the court by virtue of the proceedings under an extradition 
treaty can only be tried for one of the offenses described in that 
treaty. It is obligatory upon the court in the application of this 
language to look carefully to the phraseology and purpose of the 
treaty the Suprême Court is construing. When, however, a subsé- 
quent treaty, equally binding upon the judicial officers of both coun- 
tries, authorizes extradition not only for the spécifie crime mentioned 
but for participation in it, and when such facts constitute a pénal of- 
fense under the laws of both sovereignties and the détermination of 
whether the facts set out in the proceedings for extradition and in the 
indictment found in the trial court on the same facts constitute Such 
a participation is a matter to be determined according to the juris- 
prudence and practice of the country where the prisoners are indicted 
and to which they hâve been returned. 

The treaty now effective was adopted in 1890, and the view we state 
above may, we think, be regarded as confirmed bv the language of 
the court in Bryant v. U. S. (decided in 1896) 167 Ù. S. 104, 17 Sup. 
Ct. 744, 42 L,. Ed. 94. This was a case of extradition by the British 
government from American Territory. The prisoner was charged 
with the crimes of forgery, larceny, embezzlement, and false entries 
committed in the city of London. The extradition was attempted 
under article 10 of the treaty of November 10, 1842 (8 Stat. 576), 
and article 1, of the treaty supplemental thereto of Mardi 25, 1890 
(26 Stat. 1508). Thèse are the précise principles of the treaty which 
are now under considération. It will be observed that there was a 
charge of forgery of three checks, and it was insisted that, because 
the prisoner made false entries upon the books of Morrison and 
Marshall, this would not constitute an offense for which he could be 
extradited because, when the treaty of 1842 was executed, the making 
of false entries was not forgery, and that further as to the charge of 
embezzlement there was no évidence of criminality, and that if there 
was évidence sufncient to hold appellant upon the charge of forgery, 
he could not be held as for larceny or embezzlement, and that if he 
were held for embezzlement he could not also be held for obtaining 
the money upon forged checks, that as he could only be tried for the 
particular offense for which he is surrendered, the demanding govern- 
ment and the commissioner should hâve elected, and if the latter 
deemed the évidence sufncient to commit upon the one charge he 
should not hâve been committed upon the other. The court, through 
Mr. Justice Brown, made this significant remark: 
146 F.— 49 
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"So long as the prisoner is tried upon the facts which appeared in évidence 
before the commissioner, and upon the charges or one of the charges for 
which he is surrendered, it is immaterial whether the indictment against hiin 
shali contain counts for forgery, larceny, or embezzlement. While the treaty 
of 1842 authorized surrender only for the crime of forgery, or utterance of 
forged paper, the supplemental treaty of March 25, 1890, included both 
embezzlement and larceny." 

It is, perhaps, not quite safe, therefore, in the practical adminis- 
tration of justice to be guided exclusively by précédents established 
when the treaty making nations were ever en garde the one toward 
the other. This is happily expressed in the brief of Mr. Soliciter 
General Hoyt and Mr. Assistant Attorney General Purdy in Wright 
v. Henkle, 190 U. S., at page 55 : 

"As confidence between nations lias grown, the libéral view of extradition 
treaties as, effectnating cominon and proper purpos'es emphasizes the broad, 
essential correspondencies, and niinor technieal distinctions and niere désig- 
nations hâve less weight. Bryant's Case, supra; Grin v. Shine, 187 U. S. 
181, 23 Sup. Ct. 98, 47 L. Ed. 130. 

They add on page 56 that: 

"Provided the particular variety is criminal in both .-jurisdictions, exact 
correspoudence is not necessary. The essence and substance are to be re- 
garded, and highly technieal considérations fall away." 

And reciting, on page 60 of 190 U. S., page 785 of 23 Sup. Ct. 
(47 L. Ed. 948), the interesting fact that the treaty we hâve under 
considération was made by Mr. Secretary Blaine and that accom- 
plished lawyer and publicist, then Sir Julian Pauncefote, the Chief 
Justice déclares: 

"Where there was reason to doubt whether the generic term embraced a 
particular variety, spécifie langnage was used. As for instance, as to the 
slave trade, though criminal, yet, apparently because there had been peculiar 
local aspects, the crime was required to be 'against the laws of both coun- 
tries' ; and so as to fraud and breach of trust, which had been brought within 
the grasp of criminal law in comparatively récent tinies." 

"It is enough," continues the Chief Justice, "if the particular variety 
was criminal in both jurisdictions and the laws of both countries in- 
cluded the laws of their component parts." This view seems to hâve 
impressed the Chief Justice who rendered the opinion for the unani- 
mous court in Wright v. Henkel, supra. "Treaties," said he, "must 
receive a fair interprétation, according to the intention of the contract- 
ing parties, and so as to carry out their manifest purpose. The or- 
dinary technicalities of criminal proceedings are applicable to pro- 
ceedings in extradition only to a limited extent." Chief Justice Fuller 
continue d : 

"The gênerai principle of international law is that in ail cases of extradi- 
tion the act done on account of which extradition is demanded must be consid- 
ered as a crime by both parties, and as to the offense charged in this case, 
the treaty of 1889 embodies that principle in terms. The offense must be 
'made criminal by the laws of both countries.' " 

It must be remembered that the treaty under considération is some- 
times called the treaty of 1889 and sometimes the treaty of 1890. 
This is due to the fact that it was negotiated in one year and put in 
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opération by the proclamation of the Président the next year. The 
thought is further amplified in the observations of Mr. Justice Brown, 
in Grin v. Shine, 187 U. S. 184, 23 Sup. Ct. 98, 47 L,. Ed. 130. Said 
that learned justice: 

"There is such a gênerai acknowledgement of the necessity of such treaties, 
tliat of late, and since the facilities for the escape of criruinals hâve so greatly 
increased, most of the civilized powers hâve entered into conventions for the 
murual surrender of persons charged with the most serious nonpolitieal 
crimes. * * * In the construction and carrying out of such treaties the 
oi'dinary teehnicalities of criminal proceedings are applicable only to a lim- 
ited extent. Foreign powers are not expected to be versed in the nieeties of 
our criminal law, and proeeedings for surrender are not such as put in issue 
the life or liberty of the aceused. ïhey simply demand of him that he shall 
do vvhat ail citizens are required and ought to be willing to do, viz., submit 
themselves to the laws of their country." 

It is insisted, however, that, notwithstanding the essential facts con- 
stituting an offense criminal in both countries are fully recited in the 
indictment and as fully placed before the commissioner of extradition 
as appears from his judgment, we hâve no jurisdiction to try thèse 
prisoners because in some of the counts the aggregated facts thus de- 
nounced by law are by the pleader termed a conspiracy. It is further 
urged that conspiracy is not specifically extraditable under the supple- 
mental treaty or under any treaty with Great Britain, and therefore 
the prisoners must be discharged and permitted to go hence without 
a day. 

In view of the grave conséquence of the offenses charged, this propo- 
sition is startling to ail who consider the right of the people to hâve 
issues like this tried upon the merits and the guilt or innocence of the 
parties determined by the évidence. The court will not lightly or with- 
out anxious inquiry dispose of an issue of such magnitude. For years 
the government has been attempting to bring to the bar of public 
justice the men whom successive grand juries hâve indicted for al- 
leged violation of its laws, and alleged misappropriation of enormous 
sums appropriated by the liberality of Congress for the benefit of this 
city, of the Georgia sea coast, and the mighty values involved in the 
transportation by water of the interstate and foreign commerce of 
our country. On the other hand the rights of an individual in the or- 
derly administration of justice are not less sacred, not less to be care- 
fully conserved by the courts than the rights of the public in so far 
as they may be properly involved. The court has therefore listened 
attentively, and carefully considered the exhaustive arguments of 
counsel. Undoubtedly it will not be forgotten that, under what I 
hâve long believed a most unfair and unrighteous discrimination in the 
law, the government, représentative of the people, has no appeal trom 
the décision of a court of this character however technical or errone- 
ous, and however completely it may nullify the purpose for which 
criminal laws were enacted. On the other hand the aceused is given 
the right of appeal and exception on every judgment made, and in 
many instances the right of reiterated appeals. For this additional 
reason the court should exercise the utmost care and circumspection 
before it will turn the government out of court. If, then, there are 
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fair grounds supportée! by reasonable considérations, wnether by pré- 
cèdent or not, which will adequately secure to the prisoners a fair 
trial and a righteous détermination, such défenses as that upon which 
the prisoners rely will be discouraged unle^ss a différent course is 
obligatory. If his substantial constitutional and légal rights can ob- 
viously be protected, if no harm can corne to him by maintaining the 
indictment, the right of the public to présent its side of the case on 
the facts should not be denied. If the accusation of crime made by 
the constitutional inquest, the grand jury, is supported by adéquate 
proof which, in the absence of contradiction, will justify conviction 
of guilt there is also the equal right of the public to hear the évidence 
and the merits of the prisoner's défense. This is fundamental law in 
its évolution made every day more and more applicable by the increas- 
ing demands for protection for our increasing interests and our mar- 
vellous civilization. Bcsides in the issue of this character the prisoner 
is the movant, the burden is upon him to assail and maintain his as- 
sault against the presumably orderly and regular proceedings directed 
by the governmental authority. "Omnia praesumuntur rite et soleniter 
esse acta." 

It is true that the government of the United States in its efforts 
to secure the return of the prisoners for trial was for a tirne con- 
fonnded by the erroneous judgment of a local Canachan judge. This 
conduct has been condemned by the highest judicial authority in- 
trusted with appropriate jurisdiction in that mighty empire to which 
the Dominion of Canada is subject. I mean the privy council of 
his majesty King Edward VII. It is also true that an extradition 
commissioner expressly intrusted by Canadian law with the décision 
of the matters involved, after hearing ail that the government of the 
United States advanced or the prisoners cared to submit, made his 
judgment of extradition upon the substantial charges presented by 
the United States. More than this on habeas corpus proceedings in- 
stituted by the prisoners as they had the right to do, a judge of the 
King's Bench in Canada affirmed the action of the commissioner of ex- 
tradition. The réquisition of the Président of the United States was 
made. The prisoners hâve been restored to the jurisdiction from 
which they fled. It may be added that another Canadian judge had 
previousîy maintained the rights of our government to the extradi- 
tion of thèse men. Then it is true that two judges of that Dominion 
hâve sanctioned this extradition upon a complaint setting forth the 
essential grounds set forth in the indictment, and the august tribunal 
presided over by the Lord Chancellor sitting in those mighty halls 
of justice in that 

"Land of old and grent renown 
Where Freedoin broadens slowiy clown 
From précèdent to précèdent," 

bave itpheld the authority of those two judges to finally pass upon the 
questions, and their judgments hâve upheld the dignity and majesty 
cf American law and the comity which should exist between the two 
great English-speaking nations who hâve taken the lcad in ail the 
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paths of civilization in every effort made by government for the pro- 
tection of life, liberty, and property. 

It is said that to uphold this ind'ictment would be a reflection upon 
the national honor, but in view of this action of ail the courts of Great 
Britain and the ample sufficiency of thèse indictments, it will appear, 
I think, that to annul them would seem a reflection upon the national 
intelligence. Why, then, is the court asked at one stroke to hew 
down the arm of justice as it would hold the scales in equal poise 
between the government and the accused? 

The whole contention of the accused may be summarized in a single 
sentence. The indictment charges conspiracy, and the prisoners were 
retumed to the bar of this court for something else. It is further 
charged that the prisoners are put on trial for crimes other than 
those for which the extradition was granted. As we hâve previously 
seen, generic terms were utilized by the great diplomatists and lawyers 
who drafted this treaty wherever it was deemed that spécifie language 
was not adéquate. The purpose was to accomplish extradition and 
the trial on the merits which should follow. Fraud by an agent or 
trustée, and participation in extraditable crimes are illustrations of 
this character. The treaty does not attempt to define ail of the défini- 
tions of crime which may be adopted by the Législatures of the re- 
spective countries. It classifies topics and éléments of crime in generic 
phraseology leaving for the respective governments the duty of fram- 
ing its législation so as to definitely denounce an}' and ail injurious 
action embraced in the more comprehensive language of the treaty, 
to provide procédure for the trial and penalties upon conviction. 
How multiplied might be the instances of fraud in the United States 
and in the several states which might be expressed by the term fraud 
by an agent or trustée. Uarceny after trust, embezzlement, making 
false entries to mislead and cover up the traces of guilt, the looting 
of a bank by its officers and the like. Indeed, innumerable are the 
instances of criminal fraud which hâve been or may be defined either 
by the Congress or by the Législatures of the several states, under 
each of thèse extradition clauses. Nor does it seem to me of consé- 
quence that the pleader has denominated what is actual criminal fraud 
of this class which is extraditable under a définition of crime wdiieh 
is not extraditable. An indictment is to be construed, not by the name 
with which it is christened, but by the crime which it acually truly 
and fully sets forth in the averments of fact. If, then, it should "appear 
that the pleader in this case termed as a conspiracy, a gigantic scheme 
to defraud the United States of hundreds of thousands of dollars, 
a scheme which in its substance and essence is made pénal by the 
statute, which is made pénal also by the criminal laws of Canada, if 
the averments are fulî, circumstantial, complète, putting the prisoner 
on notice of ail the proof which the government intends to offer 
against him; if, in other words, it is an adéquate description of joint 
participation in a gigantic fraud accomplished by a trusted agent of 
the government of the United States, how is anybody hurt because 
along with ail this fullness of averment, this completeness of notice 
and information of the character of the offense charged, the pleader also 
terms it a conspiracy? 
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The rul'mg of this court in United States v. Greene (D. C.) 115 
Fed. 344, on the demurrer to a similar indictment, has been cited as 
authority to support the plea of the défendant. It is urged that the 
court reiterated the word conspiracy as a désignation for the offense, 
but the fact should not be disregarded that along with this expression 
was the fullest and most circumstantial détail oi'the facts, vvhich were 
set out in the indictment, which were adopted by ail the British and 
Canadian courts which passed on this question, which brought about 
extradition, and wdiich gave information to the prisoners of the char- 
acter of the charge against them and which must be proven substan- 
tially before the government can expect a verdict of conviction. It 
was described, not merely as a conspiracy, but as a joint and success- 
ful endeavor to defraud the United States by participation in the 
crime of its trusted agent and officer. Indeed, so copious were the 
spécifications of fraud that the court, as appears from the passage 
following, felt obliged to condense the language used by the pleader: 
"As such officer in charge of said Savannah district, lie was vested with 
sundry powers, duties, and discrétion during said period, and, amongst other 
tliings, with power in devising and drafting from time to time spécifications 
for eontracts for the improvoineuts proposed to be made in said district ; in 
drafting and suggesting forms of advertisements for giving notice to the 
public that compétitive bids would be recoived by him ; in fixing the time 
such advertisements would be published prior to the opening of bids ; in sug- 
gesting and causing to be flxed and fixing the time designated in 
spécifications for eontracts within which the successful bidder would 
be required to commence work ; in giving out information in regard 
to such eontracts to be let ; in reeeiving proposais for and recommending the 
awarding of such eontracts, and in approving or rejecting the bonds required 
to be giveu by such contractors ; in superiutendiug the work to be donc by 
such contractors in said district; in approving and accepting or rejecting the 
work doue by such contractors, according as the same was in aecordance 
with the requirements of such eontracts or not; in suggesting and approving 
modifications of such eontracts ; in approving or rejecting the accounts ren- 
dered to him by such contractors for work done or claimed by such contract- 
ors to be done by them, according as said accounts should be fair 
and honest or false and fraudulent and, when in funds, as a disbursing 
officer, with power, duty, and discrétion in paying such contractors or refu-ùng 
to pay such contractors the amounts claimed by them to be due for work 
done according as such claims were honest and fair or false and fraudulent." 

Similar or rather identical averments appear in the présent indict- 
ment. Among thèse contractors were the prisoners. "From this 
statement," the court continued, "it will be seen that it was in the 
power of the engineer officer, provided his fnind met in illégal con- 
spiracy with the others charged, to do what it is charged that they ail 
did ; in short, to control ail of the government eontracts through a séries 
of years, for the expenditure of appropriations of the public money for 
the rivers and harbors of this district, to hâve that work done in a 
cheap and inexpensive manner, to charge the government a great 
price for such services, and to divide the excess of illégal gain above 
the necessary expenditure between the conspirators." It is true we 
adopted the language of the pleader. The court throughout used the 
word "conspiracy," but always the impartial or observant mind will 
discover in connection with it the purpose to defraud the United 
States by the séduction of its agent, by the joint action that met in the 
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plot and the joint distribution of the profits. This I mean as alleged 
in the indictment. More than one crime is thus fully described in 
the indictment, and on more than one crime are the défendants ex- 
traditcd, and of ail such crimes it may be said that they are criminal 
in this country and in the Dominion of Canada. 

Further élaboration is unnecessary. "It is not true," said the court, 
"in an indictment of this character as contended by the counsel for 
the accused that each count must be treated as a complète and sepa- 
rate indictment in itself. On the contrary if counts which, con- 
sidered separately, would not be regarded as complète, are perfected 
by apt référence to averments in other counts so that there is intelligible 
and definite information conveyed to the accused of the accusation 
against them. the constitutional requirement as to an indictment is 
met." Al! of the counts of the indictment were sustained except the 
ninth and tenth. To thèse the défendants demurred on the ground 
that the fraudulent character of the claim was not sufficiently set 
forth. The counts failed to disclose the means or détails by which 
the conspiracies charged were to be made effective and although the 
charge of conspiracy was made in the language of the statute, because 
the pleader used merely gênerai expressions and did not state the 
spécifie facts of fraud which he intended to prove, thèse counts were 
quashed in favor of the prisoners. The indictment now under con- 
sidération was soon returned by the grand jury in order that the ac- 
cused might be furnished with information which the court held that 
they were entitled to hâve. 

The conclusion of the court is as follows: That each of the first 
four counts of this indictment charges a corrupt agreement and con- 
spiracy to defraud the United States on the part of a trusted officer 
and agent of the government; and further that the object of this con- 
spiracy was sought to be effected by the overt acts therein charged; 
that by this corrupt agreement the officer and agent is charged with 
having in effect transîerred and prostituted the exercise of the dis- 
crétions of his office and the services of his employment from the 
United States his principal and employer to his co-conspirators ; that 
such corrupt agreement constituted in itself fraud by an agent within 
the meaning of the fourth clause of the treaty; that the défendants 
Benjamin D. Greene and John F. Gaynor, charged in the indictment 
as co-conspirators and parties to that corrupt agreement, are charged 
with participation in the fraud of such agent. 

We further conclude that in the last two counts of the indictment 
the défendants Benjamin D. Greene and John F. Gaynor are charged 
jointly with Oberlin M. Carter, engineer officer and agent of the gov- 
ernment, with having knowingly caused to be presented to the officer 
and agent for his approval and payment the fraudulent daims de- 
scribed ; that this constitutes a charge of fraud on the part of the offi- 
cer and agent and participation in that fraud by the défendants Ben- 
jamin D. Greene and John F. Gaynor. It was precisely for the of- 
fenses thus charged that the défendants were committed for surrender 
to the United States by the judicial authorities of Canada. 

Our conclusion, then, is that the extradition was amply authorized 
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by the treaty; that the prisoners were extradited for alleged crimes 
indictable in both countries; that the language of the présent indict- 
ment is, in ail substantial respects, adéquate to secure their constitu- 
tional rights to full information of ail the charges against them, and 
to accord them a fair and righteous trial ao far as the indictment 
goes. 

It follows that the plea must be overruled and disallowed. 
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(District Court, S. D. Georgia, E. D. Jaimary 13, 1000.) 

Nos. 47G, 477. 

JUBT DlSTEICT FOR SELECTION OP JURY — ClIANGE OF BOUNDAEY. 

Where, after the commission of an alleged crime in a fédéral district, 
the division of the district in which it was coinmitted is changed by the 
création of a uew division therefrom, the district as "previously ascer- 
tained by law," within tlie meanhig of the sixth coustitutional amend- 
aient, which constitutes the vieinage from which the jury must be drawn 
for the trial of the accused, comprises the division as it stood before the 
change. 

On Spécial Pleas of Défendants and Demurrer Thereto. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. 
Barr, Sp. Assts. to U. S. Atty., and Alexander Akerman, Asst. U. S. 
Atty. 

Peter W. Meldrim, William W. Osborne, and Alexander A. Law- 
rence, for défendants. 

SPEER, District Judge. The question presented by the plea and 
demurrer has, in some respects, already been passed upon by the court 
in this case. This appears from the opinion of the court filed February 
17, 1902. 113 Fed. 683. Additional features, however, appear by the 
plea and demurrer, but they do not appear to be difficult of détermina- 
tion. The broad question involved dépends upon the proper construc- 
tion to be given article 6 of the amendments to the Constitution of the 
United States. This was one of those great provisions of personal 
right which were exacted by the American people as a condition to 
the adoption of the Constitution itself. It was proposed to the Légis- 
latures of the several states by the first Congress on the 25th of Sep- 
tember, 1779, and was ratifiée! by a sufficient number of the states in 
that year and in the years immediately following. It provides : 

"In ail criminal prosecutions tlie accused shall enjoy the right to a speedy 
and public trial, by au impartial jury of the state and district wherein the 
crime shall hâve been committed, which district shall hâve been previously 
ascertained by law." 

The term "previously ascertained by law" necessarily imports pre- 
viously to the commission of the crime, or at least to the accusation. 
Now it will not be disputed that the offense chargée! against the pris- 



UNITED STATES V. GREENE. 777 

oners, if offense it be, was committed before the création of the South- 
western division of the Southern district of Georgia, with provision 
for courts at Valdosta. At that time the Eastern division of the dis- 
trict comprehended the counties from which the grand jurors who 
found the indictments under considération were drawn. The district 
as it then stood was, therefore, the district as it had been previously 
ascertained by law. It follows that since a large number of counties 
bave been, subsequently to the alleged commission of the offense, with- 
drawn from the Eastern division and comprehended in the South- 
western division, the Eastern division now at this time is not as it had 
been previously ascertained by law. It follows that this principle of 
our organic law, which is over and above ail other laws, obliges the 
court to try the défendants in the district as it stood at the time the 
offense is alleged to hâve been committed. The obvious intention 
of the framers of the Constitution was to create a vicinage for the 
court frotti which jurors must be drawn. The vicinage was the late 
Eastern division of the Southern district of Georgia, but that vicinage 
had been impaired, as we hâve seen, by an act of Congrcss. Acts of 
Congress cannot impair the Constitution or its effect. It follows, 
therefore, that as to thèse prisoners the vicinage in which they are to 
be tried is the Eastern division of the Southern district of Georgia as 
it had been previously ascertained at the time the offense is alleged 
to hâve been committed. This being the law, the court, not on its own 
initiative, but, as it will appear from the record and otherwise, having 
been requested more than once by the district attorney for the exercise 
of this power in order to obtain an impartial jury, déterminée! to cause 
the jurors to be selected from that portion of the district most remote 
from the scènes of the transactions involved in this controversy. The 
counties from which the jurors are selected are among the most thrifty. 
enlightened, and progressive in the state of Georgia. They are the 
counties of Eowndes, Thomas, Decatur, Berrien, and Brooks as they 
then existed. The court had long expérience of the intelligence, ca- 
pacity, uprightness, and patriotism of jurors taken from that section of 
the state. They had long composed a part of the jury body at many 
ternis in the courts at Savannah. How, then, was this jurv to be ob- 
tained? Since a new jury must be had, we could not sélect jurors 
from the small Eastern division we now hâve, because it had been pre- 
scribed by law, and the prisoners were entitled to be tried in the dis- 
trict as previously ascertained. The law, familiar to ail, requires that 
the jurors shall be returned by commissioners. One of thèse must be 
the clerk of the court, and the other a prominent member of the 
principal po'.itical party opposing that to which the clerk belongs. The 
home of the clerk is Savannah, and since the court had determined to 
draw the jury from the extrême southwestern counties of the state, 
how necessary was it that the additional commissioner should be se- 
lected from a locality where résidence had given him long acquaintance 
with the people, and who was otherwise by intelligence and character 
fitted for the sélection of pure, impartial, upright, and intelligent men 
to perform the grave service to the public, and to the prisoners who 
were involved in this prosecution. It was not difficult to find such a 
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rnan. He was Hon. William S. West of Valdosta, whose very name, 
wherever he is known, is significant of quiet and manly courage, of dé- 
votion to duty, the possessor of the confidence of ail the worthy who 
who know him, perhaps the leading citizen of his county, président of 
the Senate, and therefore ex officio Lieutenant Governor of Georgia. 
By such men was the jury selected. In his vvritten argument one of 
the counsel for the accused this morning stated: 

"Whether or not the appointaient of Mr. West is to the préjudice of thèse 
défendants in this partieular case he is not prepared to say." 

The court, however, will say that the appointment of the commission- 
ers and the jurors secured by him, the 500 jurors whose names are plac- 
ed in the jury box by the commissioners, will in nothing be prejudicial 
to the prisoners unless the law and the évidence which may be submitted 
shall fully support such prejudicial action. Thèse men will hâve an ab- 
solutely fair trial by fearless and impartial jurors, who will be guided by 
the évidence, by God, and by their consciences. No state in theAmeri- 
can Union can show a finer body of jurors than the men of whose metb- 
od of sélection they complain. Indeed, no state in the Union can exhib- 
it a finer jury body than that which invariably responds to the summons 
of this court. The character of the jury body of the Southern district 
of Georgia has been a tower of strength to the presiding judge in more 
than two décades of judicial service among this people. This has been 
largely due to the character of the jury commissioners. The mention of 
their names in the locality where they are known will carry conviction 
to any one. Such men as John Screven, J. H. Estill, Julian Sch'ey, John 
D. Harrell, Edward S. Elliott, and others who might be mentioned, 
hâve been jury commissioners in thèse courts. And, widely known 
and respected as are ail of thèse gentlemen, none surpass that high- 
minded Georgian and patriot American, William S. West, who, co- 
operating with the clerk, the son of an ex-governor of Georgia, the illus- 
trious Herschel V. Johnson, selected the jurors who found thèse bills 
•of indictment, and from whom may be taken the jury which will pass 
upon their guilt or innocence. 

The plea is idle. It is bad for duplicity. It is in the teeth of the 
«Constitution and the law. and the demurrer will be sustained. 



UNITED STATES v. GICEENE et al. 

(District Court, E. D. Georgia, S. D. January 1G, 1900.) 

Nos. 476, 477. 

1. EMRFZZEEMENT — PïïBUC MONEY OF UNITED STATES — SCOPE OF STATUTE. 

Rev. St. § 5497 [U. S. Comp. St. 1901, p. 3707], extends the crime of em- 
bezzlement of public money to "every * * * person * * * who 
uses, transfers, converts, appropriâtes, or applies any portion of the public 
money for any purpose not prescribed by law." 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Embezzlement, §§ 
24-29.] 

2. Indictment — Sufficiency of Avehment — Fugitives from Justice. 

An averment in an indictment that the accused are "fugitives frorn jus- 
tice" is sufficient, without further spécification, to put thein upon notice 
of the charge which the govemment meuns to prove. 
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3. Embezzlemeîtt — Iitoictment — Description of Offense. 

An indictment for embezzlement of public inoney considered, and lield 
to sufficiently describe the offense cbarged. 

On Demurrers to Indictments. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. 
Barr, Spécial Asst. U. S. Attys., and Alexander Akerman, Asst. U. 
S. Atty. 

Peter W. Meldrim, William W. Osborne, and Alexander A. 
Lawrence, for défendants Benjamin D. Green and J. F. Gaynor. 

SPEER, District Judge. It is not impossible that at certain 
stages in the évolution of our criminal law the arguments so ably 
advanced by the prisoners' counsel vvould hâve been regarded as 
controlling on the construction of an ordinary criminal indictment. 
There has, however, been a great advance, not only in criminal 
pleading, but in the interprétation placed on criminal statutes. This 
has been accomplished with the bénéficiai purpose on the part of 
government to bring men accused of crime to trial on the merits 
before a jury of their peers. A clause of the Revised Statutes cited 
in a previous ruling in this case déclares: 

"Ko indictment found and pres-ented by a grand jury in any district or cir- 
cuit or otlier court of the United States sliail te deenied înMiliioient, nor shall 
the trial, judgment or otlier proceeding thereiu be affected by reason of any 
defect or imperfection in nmtter of fonn only wliich sliail uot tend to tiie préj- 
udice of the défendant." Rev. St. § 1025 IU. S. Comp. St. 1001, p. 720]. 

A similar doctrine, with a similar purpose, is found in the Code 
of our state. Peu. Code 1895, § 929 : 

"Every indictment or accusation of tbe grand jury sliail be deemed suffi- 
ciently technical and correct, whicli states tlie offense in tlie terras and lan- 
guage of this Code, or so plainly that the nature of the offense charged may 
be easily understood by the jury." 

The obligation is on the government in every case to make out 
its charge against the accused beyond reasonable doubt. It is a 
presumption of law that the prisoner is innocent. When the charge 
is made, it is then the duty of the court, in obédience to this modem 
practice in criminal cases, to discourage technical objections to in- 
dictments unless they allège defects prejudicial to the prisoner in 
his défense. That must be the test by which this demurrer will 
be determined. Now for a week we hâve been engaged in hearing 
objections of a légal, or alleged légal, character, made to prevent 
the trial on thèse indictments, and to secure the discharge of thèse 
prisoners upon technical grounds. Up to the présent moment the 
court has not been able to discover anything in thèse objections 
which will deprive the prisoners of an essential légal right. Do 
the demurrers just argued point out any failure of averment in the 
indictment which will hâve that effect? 

Take first, the argument based upon the décision of the Su- 
prême Court in the Hartwell Case, 6 Wall. 386, 18 L. Ed. 830. The 
objection is, as pointed out in that case, that the penalty of the 
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statute under considération is only directed against bank officers 
and the like, and, under the familiar rule of construction, this would 
not include the prisoners. When, however, we look to the statutory 
law as it lias been enacted, we find in section 5497 [U. S. Comp. 
St. 1901, p. 3707] a clear provision, which adopts the définition of 
the crime as described in the case above mentioned, and extends 
it to ail other persons, whether bankers and the like or not, and in- 
cludes them also in the penalty attached. Doubtless the législative 
mind, after the décision in 6 Wall., supra, was rendered, discovered 
that the defect in the. original statute of 18GG was such that it per- 
mitted many who had been guilty of embezzlement of public moneys 
to go unwhipped of justice. This was the mischief. The remedy was 
furnished by the remédiai statute, which, as stated, extends the op- 
ération of the law to ail persons of whatever character. The facts 
stated in the indictment, if true, would bring the prisoners within 
that provision of the amended statute, and they are sufficiently set 
forth in the indictment. The Revised Statutes are binding on this 
court, as the Code of Georgia is in a Georgia court. It is the Code 
of the United States. It was adopted by act of Congress, which 
made it and ail of its provisions the law of the land. Now Con- 
gress had power to enact the amendment. While this is apparently 
inimical to the ruling of the Suprême Court, it is now controlling on 
ail the courts. 

Let us next consider the objection decided before the law was 
changed, that thèse persons are not sufficiently described when 
called "fugitives from justice." Words are taken to impOTt 
the interprétation ordinarily placed upon them, and this expres- 
sion is in no sensé ambiguous. The manner in which they fled, 
whether "darkly in the dead of night" or by a Pullman train ; 
where they stopped; how they disported themselves during the 
period of their absence from this jurisdiction — much of that may be 
necessary to be proven. But when it is alleged in the indictment that 
they are fugitives from justice, they are sufficiently put upon notice of 
the charge which the government means to prove if it can, and which, 
should the government produce sufficient prima facie évidence, they 
must furnish évidence to réfute. 

So, too, with the objection of insufficiency of allégation with re- 
gard to the drafts payable to the treasurer of the Atlantic Contract- 
ing Company. This is that the averments state that thèse drafts are 
payable to the order of the treasurer of that company, and delivered 
to'him, and that there was no averment that he had authority to in- 
dorse or negotiate them. I am, however, of the opinion that where 
it is alleged that a draft was drawn by a disbursing officer of the 
treasury upon funds under his control, and that it was delivered to 
an officer of the corporation with a fraudulent or criminal intent, it 
is sufficient, so far as that question is involved. The court will take 
judicial cognizance of the fact that the engineer officer had power 
to draw such a draft. The court will take cognizance of the fact that 
the treasurer of the contracting company had power to indorse the 
draft. It was then payable at the subtreasury, or over the counter 
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of any bank in the United States whose officers would accept the 
theory that the United States government is solvent. There is much 
else in the way of averment with regard to this feature of the indict- 
ment, ail of which discloses its sufficiency as such. 

It is also urged that there is insufficiency with regard to the de- 
scription of the mattresses which it is alleged were used as an instru- 
mentality of the alleged fraud, but thèse mattresses are not évi- 
dence which need to be describcd with vcry great particularity. No- 
body is attempting to charge the défendants with stealing a mattress. 
If a charge had been made of that sort, it must hâve been clescribed 
with the particularity necessary in an indictment for simple larceny 
in this state. The référence to thèse mattresses was, to an extent, 
incidental. They figured as an élément of the alleged fraud chargée! 
upon thèse prisoners, and it is wholly impossible for the government 
to charge their nnmber, their location, or their exact description. The 
law does not make unreasonable e-actions on the pleader in prepar- 
ing descriptive avennents in an indictment of this gênerai character. 
Let us suppose a man was indicted for fraudnlent participation in a 
scheme to empty 1,000 barrels of turpentine of high grade, which had 
been sold at that grade, and by filling the barrels with turpentine of 
a much inferior grade. It would not, I think, be necessary for the 
pleader to set out the précise gracie of the turpentine withdrawn and 
that substituted. The substantial charge is embezzlement, and the 
embezzlement and the accompanying fraud as accomplished are 
sufficiently described when the description is sufficient to fairly put 
the défendants on notice of the character of the proof which would 
be brought against them, so that they can prépare with their proof 
to meet it. 

I believe I hâve sufficiently discussed the ténor and effect of the 
demurrer. In the opinion of the court, formed after very careful 
and attentive considération of the authorities and the arguments of 
prisoners' counsel, that there is nothing in this case so far which ought 
to deny to the American people and to thèse prisoners the right to hâve 
the issues presented by the indictments tried upon the merits and 
passed troon by a jury of their countrymen, as the law directs. 

For like considérations, the demurrer to the indictment charging 
the défendants with receiving money fraudulently obtained or em- 
bezzled will also be overruled. 

An order will be taken accordingly. 



UNITED STATES v. GREENE et al. 

(District Court, S. D. Georgia, E. D. January 17, 1906.) 

Cbiminal Law — Consolidation of Indictmekts — Chakges Relating to Same 
Transaction. 

Separate indictments against the same défendants, charging severally 
conspiracy to defraud the United States, embezzlement from the United 
States, and presenting false claims against the United States, where the 
alleged objeet of ail of the acts charged was the misappropriation of a 
fund appropriated by Congress to be expended in a specifled river and har- 
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bor improvement, relate to the same transaction, within the meauing of 
Rev. St. §1024 [U. S. Comp. St. 1P01, p. 720], and may properly be Con- 
solidated for trial thereunder, wliere it will facilitate the trial and will 
not be to the préjudice of défendants. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 1376. 

Consolidation of or trial of indictment togetlier, see note to Dolan v. 
United States, 6!) C. C. A. 2S7.] 

On Motion to Consolidate Indictments. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams, and Thomas F. 
Barr, Sp. Assts. U. S. Atty., and Alexander Akerman, Asst. U. S. 
Atty. 

William Garrard, Peter W. Meldrim, William W. Osborne, and 
Alexander A. Lawrence, for défendants. 

SPEER, District Judge. Orally. The law upon this subject is not 
in anv sensé ambiguous. Section 1024 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 720.] provides : 

"When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connectée! together, or 
for two or more transactions of the same class of crimes or offenses, which may 
be properly joined, instead of having several indictments, the whole may be 
Joined in one indictment in separate counts, and if two or more indictments 
are found in such cases, the court may order them to be consolidated." 

Now, that is the act of Congress which is controlling upon the action 
of the court. It specifically makes the consolidation of indictments re- 
lating to the same transactions, and which may be properly joined, as 
fully équivalent to the joining in many counts, relative to the same 
transaction, and which may be properlv joined in one indictment. It is 
fully sustained by the décisions of the Suprême Court quoted. Noth- 
ing is offered to the contrary, save the arguments or principles sub- 
mitted by one of the counsel for the prisoners. 

The law in our own states accomplishes the same thing in another 
way. For instance, in a charge of murder there is implied a charge 
of manslaughter, as I understand. The charge also for man- 
slaughter of différent grades, a charge of assault and battery, 
or, perhaps, a charge of simple assault. There are murders which are 
félonies, manslaughters which are félonies, manslaughters which 
are misdemeanors, included by opération of law in one indictment. 
Now, we scarcely lodge an indictment in this court, in an ordinary 
case of misdemeanor, which does not contain counts in regard to which 
are différent punishments. Take a case of illicit distillation. The 
printed forms of the indictment will disclose a charge for carrying 
on the business of a distiller without giving bond, removing distilled 
spirits on which the tax lias not been paid, for working in a distillery 
over which no sign is kept with the words "Registered Distillery" 
in plain letters, as required by law. Each of thèse offenses hâve dif- 
férent penalties attached to them by an act of Congress, and yet there 
is no difficulty whatever in trying and reaching a proper verdict where 
the accusations of thèse crimes are on an indictment of that sort. Now, 



UNITED STATES V. GREENE. 783 

it is not to be questioned that much may be said, and forcibly said, 
upon the gênerai Unes of arguments submitted by Mr. Meldrim ; but, 
unhappily for the argument, lucid and grâce fui as it is, the court is 
controlled by the imperative language of the statute. 

Now, the next inquiry is : Are thèse acts or transactions connected 
together? Or, are they acts or transactions of the same class of 
crimes? In either case, there may be a consolidation. Let us look 
at the gênerai aspect of the case. Of course, we are bearing in mind 
that what the court may say is accompanied by the statement, which 
has been made and will again be made at the proper time, that the 
prisoners are assumed to be innocent till the contrary is proved; yet 
it has been made manifest that it is the policy of the government to 
appropriate from the treasury often large sums to improve the harbors 
and rivers of the United States. This I believe is done under the 
gênerai welfare clause of the Constitution, or under the provision to 
regulate interstate and foreign commerce. There has been a long 
contest over it by gentlemen who take différent views of our organic 
law, some who insist that it is merely a compact, and so forth, with 
very limited and restricted povvers, also insisting that Congress has no 
right to vote money for internai improvements of this character; 
but the pevailing idea has been ail along that Congress possesses that 
right, and, when the act of Congress adopting the proper construc- 
tion is accompanied by an appropriation for a particular locality, we 
never hear any bitter resentment expressed on the part of those who 
réside in that locality. 

Thus it was by an appropriation of this character that Congress de- 
termined to improve the river and harbor of Savannah, and the port 
of Fernandina and its approaches. It appropriated sums for this pur- 
pose amounting to millions. The expenditure of thèse funds was in- 
trusted to one of its engineer officers. Ile was made a disbnrsing 
officer. It is alleged in the indictment that thèse funds were not legally 
and honestly appropriated for the purpose which Congress intended, 
but by many crimes, also alleged in the indictments, that it went into — 
it was misappropriated by the disbursing officer and by the prisoners 
at the bar. 

Now, how can it be said that thèse indictments do not relate to one 
and the same transaction? It was the improvement of the approaches 
to two of the seaports of the nation. It was money coming from a 
common source, the public treasury; it was money appropriated for a 
common purpose by the national Législature ; the crimes, it is alleged, 
were accomplished through the connivance of the disbursing officer of 
the government and the prisoners at bar. 

Nothing can be, in the appropriate language of the assistant district 
attorney, more completely interlaced about one and the same transaction 
than the averments in thèse indictments. The object, according to the 
allégations, was the misappropriation of this fund, its embezzlement. 
The conséquence injustice to the government and injustice to the peu- 
ple, if the charges are true, were disregarded, and, though perhaps 
presented in kaleidoscopic forms, if you please, it ail relates to the same 
subject-matter. 
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Now, in the discrétion of the court, it might be true, perhaps, that 
the court could direct a trial upon each separate issue. Ho\v unfair 
and impracticable would that be! We know how enormous the vol- 
ume of évidence in this case must be. Is the court to be expected to 
ignore the power to consolidate ail thèse cases and to impose upon 
the government and upon the people concerned in the administration 
of justice reiterated trials, where we must hear the same witnesses, 
examine the same maps, the same vast volume of records? Courts 
of law ought to avoid ail the burdens as far as possible, in the adminis- 
tration of justice. There can be no possible injury to the défendants. 
They can meet the charge of embezzlement just as readily as they can 
meet the charge for misdemeanor. The courts of the United States are 
not made for the purpose of delaying trials. They are not made for 
the purpose of wearing out the patience of the government officers 
and breaking down the prosecution by the multiplication of trials. 
The object of such courts always is to bring the trial to issue on the 
merits, and ail thèse différent merits ma y be Consolidated into one case. 

For ail this reason I am very clear (and it is not necessary to cite 
authorities to support my opinion, they hâve been already cited), that 
the court is obliged by its duty to order this consolidation. 



UNITED STATES v. GEEENE et al. 
(District Court, E. D. Georgia, S. D. January 24, 1000.) 

1. CoNSPIRACY — CbIMINAL PhOSECIJTION — EVIDENCE. 

On the trial of défendants, charged vvitli conspiraey to defraud the 
United States, évidence is admissible to show the state of jnind of one 
charged as a co-conspirator with respect to the matters to whioh the al- 
leged conspiraey related, prior to the date wlien it is alleged to hâve been 
formed. 

2. Same — Documents is Possession of Co-Coxspikatok — Letteepbess Copt 

or Letter. 

A letterpress copy of a letter pnrporting to hâve been written by an 
alleged co-conspirator of défendants on trial, found in his possession and 
showu to be in his handwriting, is admissible as original évidence to show 
his state of mind at the time the letter was written, where that may be 
material évidence in proof of the conspiraey, without showing that the 
original letter was sent to the person to whom it was addressed. 

On Objection of Défendants to the Admission of Certain Evidence 
Offered. 

See 115 Fed. 343. 

Marion Erwin, U. S. Atty. Gen., Thomas F. Barr and Samuel B. 
Adams, Spécial Asst. U. S. Attys., and Alexander Akerman, Asst. U. 
S. Atty. 

Peter W. Meldrim and William W. Osborne, for défendants. 

SPEER, District Judge. The évidence to which objection is made is 
a letterpress copy of a letter purporting to hâve been written by then 
Lieut. O. M. Carter to Gen. Duane. It was obviously offered by the 
government for the purpose of indicating marked anxiety to remain in 



UNITED STATES V. GKEENE. 785 

charge of the works on the part of the then engineer officer in charge of 
the river and harbor improvements hère. He is also indicted as a co- 
conspirator. It is of course understood that it was in the performance 
or exécution of thèse works that the conspiracy and other crimes 
charged in the indictment hâve been alleged. Now a conspiracy in 
itself necessarily involves the statc of mind of the conspirators. 
If one be a conspirator to accomplish an unlawful act, or a lawful 
act in an unlawful manner, obviously his state of mind may involve 
his désires, purposes, schemes of self-aggrandizement, and the like. 
It is compétent, therefore, in such cases, to show the state of mind 
of one who is alleged to be a co-conspirator. It may also be com- 
pétent to show the antécédent state of mind, if it lias distinct re- 
lation to the gênerai subject involved in the conspiracy, and if it be 
fairly inferable that in some view of the case, évidence of that state 
of mind will be relevant. Now the antécédent state of mind of Car- 
ter is sought to be shown by a letterpress copy of a letter which pur- 
ports to hâve been written by Carter to a superior officer some time be- 
fore the conspiracy was alleged to hâve been formecl. The court cannot 
at this time déclare that this letter is immaterial, and for that reason ex- 
clude it. It may possibly turn out to be merely the expression of an of- 
ficer who desires a certain station. The government insists, however, 
that it will indicate on the part of Carter such a désire to continue this 
work, and such a knowledge of its opportunities. that when connected 
with évidence subsequently to be introduced it will be relevant to the is- 
sues to be submitted to the jury. Again, the court can only state that 
this cannot now be de*:ermined. If, however, we should ignore the 
statement of the government's counsel, and exclude évidence by piece- 
meal, it might hâve the effect to withhold from the jury the évidence of 
a conspiracy, though, if the évidence should be admitted. and construed 
ail together, the existence of a conspiracy or other crime as chargée! 
in the indictment might be deduced therefrom. It is, moreover, ob- 
jected that this letter should be excluded because it is not the original ; 
that no notice was served on Gen. Duane to produce the original ; that 
in its nature it is secondary évidence ; and that no effort has been made 
to lay a foundation for the introduction of secondary évidence. Or- 
dinarily, an objection of that sort must be sustained, but the object 
of ail évidence is the ascertainment of truth, and courts are not re- 
stricted to Procrustean rules, if the varying character of the events 
involved require a modification of such rule. The inquiry being as 
to the state of mind of Carter, the question is not whether he sent 
this letter, but whether he wrote it as the expression of his mental 
condition at the time it was written. That he did write it is shown, 
not only by the handwriting, by the subject-matter, but by his pos- 
session of it. Conceding this to be true, in the absence of proof to the 
contrary, we hâve the right to présume that at the time he wrote the 
letter he intended to send it. It was written for transmission through 
the mail to a person who had a control in the matter to which his 
wishes related. Until the presumption above stated is rebutted, the 
court will présume that he intended to send it. But whether this is 
true or not, has the government the right to use it as a deliberately 
- 146 F— 50 
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recorded expression of his wishes, as indicating his state of mind. The 
letter was found in his possession; it was in his handwriting; it in- 
volved matters of duty with which it has already been made clear that 
he was charged. How, then, can it be questioned that this type- 
written paper, found in Carter's letterbook, kept by himself personally 
iocked up in his oaken file case, was Carter's act? Is not that the 
truth? Who can doubt it? It would also seem to be in the nature of 
a written admission of his purposes. Said Mr. Greenleaf on this sub- 
ject (13th Ed.) vol. 1, § 198: 

"The possession of documents, nlso, or the hiwin.sr of constant nccess to tliem. 
sometimes affords ground for affectlng parties with an implied admission of 
the statements contained in them." 

This doctrine is also followed in the récent and comprehensive 
work, Wigmore on Evidence, vol. 1, par. 260. The same view is 
adopted by Rice on Evidence, par. 49. Hère is cited the eminent 
authority of the Massachusetts Suprême Court. The author states 
that the ruling is unimpaired, and that the logic that originally sup- 
ported it retains ail of its force and vigor. There the court admitted 
press machine copies of letters purporting to hâve been written by a 
défendant to be read to the jury. Thèse were adjudged compétent 
upon two grounds. They were admissible as documents in his pos- 
session, to which he had constant access. There the press copies, 
as they are called, were in fact proved to hâve been in the handwriting 
of the défendant. That is true hère. There the press copies were 
in truth a part of the original letters as written by him, transferred 
by mechanical pressure to other sheets, but such a transfer, said the 
author, did not destroy the identity of the handwriting as shown 
on the impression, or render it unrecognizable by persons acquainted 
with its characteristics. The Suprême Court of New York has held 
the same where the secondary évidence of the contents of a writing 
are supported by proof of its genuineness. Of course the rule would 
be différent if it was sought, without other évidence, to charge a 
third person with responsibility for the récitals of a press copy 
offered. Thus if a factor in this city had secured a lien from a farmer 
in Thomas or Lowndes, where is was necessary before it could be 
enforced to prove a demand, it would not be compétent for the factor 
hère merely to introduce his letterpress book, for he must show by 
proof that the demand reached the person upon whom the demand 
must be made. In that case, of course, the original demand must be 
produced or its absence accounted for before secondary évidence could 
be admitted. But that is not this case. This letter is not offered 
to bind a third person. It is not offered to affect Gen. Duane, the 
person to whom it was written. If it were, he would hâve the right 
to demand the production of the original. Besides, while it was termed 
a personal letter, it was, in its essence, an officiai letter, for it related 
to an officiai matter, and was intended to influence officiai action. It 
was found in the file which belonged to the government, although 
under Carter's control. Ail the earmarks of authenticity are there. 
It is therefore part of the records of Carter's own office. It was made 
by him, and placed there by him, and is therefore admissible against 
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him. See Wright & Tatham, Adolphus & Ellis' Reports, Kings Bench, 
364-367. As primary évidence, under the circumstances, it has a 
force équivalent to that of an officiai letter. But this is compara- 
tively unimportant. It was offered, as stated, merely to show Car- 
ter's state of mind with regard to the work in the improvement of 
the river and harbor of Savannah and the Georgia coast. Whether 
it will hâve any effect to this end must be subsequently determined. 
Nor will it be held to affect the alleged co-conspirators, who are now 
on trial, unless the facts show that this state of mind of Carter 
ripened into the conspiracy charged, and that they took part in it. 
The government, however, must be permitted to build up its case if 
it can, and if admissible must not be prevented from bringing to the 
attention of the jury the facts, documcntary or otherwise, upon which 
it relies to do this ; and since no person whatever can be harmed by 
this letter if it be considered as standing by itsclf, and since to write 
it was manifestly Carter's work, this is admitted for the purpose 
for which it was offered; that is, the attempt to show his state of 
mind, which the government insists, with the co-operation of the 
prisoners at the bar, ripened into a broad and injurious conspiracy, 
and for no other purpose. 



UNITED STATES v. GREEXE et al. 
(District Court, S. D. Georgia, E. D. January 2G, 1006.) 

CONSPIRACY — CRIMIXAL PBOSECUTION — EVIDENCE. 

Letters held admissible in évidence on the trial of défendants, charged 
with conspiracy to def'raud tue United States in relation to coutraets 
for public work, as tending to show an outside business association and 
ïntiniacy between défendants and their alleged co-couspirator, who was 
the, government engineer in charge of the public work. 

On Objection of Défendants to Admission of Certain Evidence. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. Barr, 
Sp. Assts. to U. S. Atty., and Alexander Ackerman, Asst. U. S. Atty. 
Peter W. Meldrim and William W. Osborne, for défendants. 

SPEER, District Judge. Orally. The following letters are offered 
by the government and objected to by the défendants. The first is a 
letter of January 22, 1891, written from the office of B. D. Greene, 
consulting engineer: 

"New York, Jan. 22d, 1891. 

"Dear Carter: Tours at hand. I hâve seen Mr. Ricbardson and ne will see 
Mr. Depew soon and find out what he can. He says lie knows they are going 
to build soon. He promises to let me know when the time cornes to make a 
proposai. Would it not be well for Mr. W. to write a Une to C. V. and ask 
him about it saying that he had a group of friends who wished to make a 
proposai when the time came. This would make it doubly sure. I can't find 
any book on Bridges that is any good. Saxon don't know of any. Let me 
know if any thing is done as I suggest above. When Mr. Bolles returns I 
will find out from him if he knows a good book. 

"Tours truly, B. D. Greene." 
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Then follows the next letter from Carter to E. V. Rossiter: 

"Washington, D. C, Mar. 27, 1891. 

"Mr. E. V. Rosster, Grand Central Depot, N. Y. — Dear Sir: Wlien I pré- 
sentée, your letter to Dr. Webb today he told me tuât lie had already virtual- 
ly let tlie coutract for the Herkimer-Poland Extension to Mr. Westbrook, a 
partner of Gen. Husted, that the greater part of it had actually been let; 
that work had begun on last Mouday & that he preferred to let the rest 
of the eontraet to the saine party to whom he had already let the greater 
part. I regret exeeedingly that I had no opportnnity to submit a proposi- 
tion for that work — either as a wliole or in part as I feel confident that it 
would hâve inured to the Company's beneflt as well as to my own. 

"Very sineerely yours, O. M. Carter." 

The next letter is from Carter to Dr. W. S. Webb. This is written 
from the— 

"United States Engineer Office, River and Ilarbor Improvements and Forti- 
fieations in Georgia and Northeastern Florida. Subject: Adirondack R. It. 
"Capt. O. M. Carter, Corps of Engineers U. S. A., in Charge. 

"Savanuah, Ga., April 6, 1891. 
"Dr. W. S. Webb, Près. Wagner Palace Car Co., Opposite Grand Central 
Depot, New York City — Dear Sir : Referring to our Conversation of the 27th 
ult. I beg to state that if any Extension of your Adirondack R. R. to Tupper 
Lake or elsewhere is eontemplated I shouhl be glad to hâve an opportunity 
of sulmiitting a ])roposition for the construction of the saine. 

"My associâtes & myself are in a position to begin work at once; to make 
a coutract of any aniouut of work & to carry the saine forward to your 
entire satisfaction. 

"Very sineerely yours, O. M. Carter." 

This additional letter is offered, marked "personal": 

"United States Engineer Office. Subject: Buffalo Work. 

"Savannah, Ga. 
"Mr. W T alter Catte, Chief Engineer N. Y. Central & Hudson River R. R., 
Grand Central Depot, New York — Dear Sir : Referring to our conversation of 
Thursday the 14th instant concerning the proposed Buffalo work, I shall be 
much obliged if you will write or wire me at least a fortnight or three weeks 
before said work comes up. Should the work corne up sooner than you antici- 
pate, I can be in New York in thirty-six hours in response to telegram. 
Thanking you in advance for your courtesy, I am very truly yours, 

"O. M. Carter." 

Thèse letters are offered in support of the charge made by the gov- 
ernment that the engineer officer, Carter, who had exclusive charge at 
the time of the extensive government works in Georgia and north- 
eastern Florida, had embarked with the accused with whom he is jointly 
indicted hère in various other enterprises. Thèse letters prima facie are 
clearly admissible for that purpose. The last letter of the séries, before 
the Catte letter was introduced this morning, it will be observed is writ- 
ten by Carter himself. In the séries, then, there is a letter from one of 
the alleged conspirators. This is B. D. Greene. In this letter Greene 
inquires of Carter, "Would it not be well for Mr. W.," who, the district 
attorney states, will be shown to be Mr. Westcott, Carter's father-in-law, 
"to write a letter to C. V.," who, the District Attorney states, he will 
show to be Cornélius Vanderbilt, and inform the latter gentleman 
"that he had a group of friends who vvished to make a proposai when 
the time came." Thèse two letters might indicate a close communi- 
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cation between Greene and Carter. It leaves somewhat indefinite the 
work which the group of friends, it seems (provided ail of this is ac- 
cepted as genuine), were attempting to secure through the agency of 
"Mr. W." from "C. V." Carter's letter offered at this particular 
time would seem to clear up this matter. It is written fom the United 
States Engineer office, river and harbor improvements and fortifica- 
tions in Georgia and Northeastern Florida, and the subject is stated 
to be "Adirondack R. R." and it is written to Dr. W. S. Webb. The 
district attorney, Mr. Erwin, who like Mrs. Jarley's wax works is 
the "delight of the nobility and gentry," states that Dr. Webb is 
related to "C. V." Whether this is true or not, on the face of it Carter's 
proposition refers to his own associâtes and seems unequivocal. Who 
those associâtes are the jury must infer, if they can, from this and 
other évidence. He says : 

"I beg to state that if any extension of yonr Adirondack R. R. to Tupper 
Lake or elsewhere is contemplated I should l>e glad to hâve an opportunity 
of submitting a proj>osition for the construction of the same. My associâtes 
and myself are in a position to begin work at once, to take a contract for any 
amount of work and to carry the same forward to your entire satisfaction." 

Thèse associâtes the government will insist are Messrs. Greene 
and Gaynor. An association is thus clearly stated. The jury will 
look to the proof to ascertain if thèse accused were the associâtes. 
Whether it was compétent for Carter, an engineer officer of the United 
States, educated by the United States, and in charge of government 
work, to take part in outside work of this sort need not now be dis- 
cussed; but his statement, showing an association for purposes 
other than the duties to which he was assigned in his district, are 
clearly stated in the letter, and his language must be construed as in- 
tending exactly what he states, namely, that he was in such associa- 
tion. This is also material for the purpose of showing intimacy be- 
tween the alleged co-conspirators, as charged in the indictment, often 
essential to the proof of conspiracy or joint participation in criminal 
conduct. 



UNITED STATES v. GREENE et al. 

(District Court, S. D. Georgia, E. D. January 2G, 1906.) 

Cokspiracy — Evidence — Lettres Between Alleged Co-Conspirators. 

On the trial of défendants contractors charged with conspiracy with a 
codefendant, who was an engineer officer in charge of government work, to 
defraud the United States with respect to such work, telegrams, and letters 
sent by such engineer to cne of the défendants on trial prior to the con- 
spiracy charged; but at a time when. défendants were connectée! with 
the work. which informed such défendant of the publication of an affl- 
davit made by an inspecter on the work, charging such défendant with an 
attempt to bribe the affiant, and with stnting that he had power to cause 
affiant's removal by the engineer, and which telegrams and letters urged 
such défendant to send a statement and an affidavit dictated therein in 
déniai, are admissible in évidence for the purpose of showing the attitude 
of the engineer in the matter. and such joint action as to indicate an im- 
proper understanding and relation between the défendants on trial and 
the engineer oflicer, where it is also proposed to follow it by other évidence 



790 146 FEDERAL REPORTER. 

showing a continuance of such intimacy and relation to the time of the 
conspiracy chargée!. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Conspiracy, §§ 
100-102. j 

On Objection of Défendants to Evidence Offered. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. Barr, 
Sp- Assts. to U. S. Atty., Alexander Akerman, Asst. U. S. Atty. 
Peter W. Meldrim and William W. Osborne, for défendants. 

SPEER, District Judge. The following telegrams and letters are 
offered by the government: 

"Night Telegram, Savannah. Ga., June 0. 1889. 

"Capt. B. D. Greene, No. 2 E. lDth St., New York City: Gen. Alexander 
desires me to ask you to telegraph to tlie 'Morniug News,' at once, the fol- 
lowing statement over your signature: 

"The afHdavit of Mr. Curtis so far as it allèges an attempt upon my part 
to bribe bim and so far as it relates to statements said to hâve been made 
by me, reflecting in any manner whatever upon Lieut. Carter, is false in 
every particular. An affldavit to tbis effect will follow in due time. 

"O. M. Carter. O." 

"Night Telegram, Savannah, Ga. June 6, 1889. 

"Capt. B. D. Greene, No. 2 E. 15th St., New York, N. Y.: The affidavit 
of Curtis to which my telegram refers is as follows : 

" 'In February B. D. Greene renewed the above proposition of Gaynor, stat- 
ing that he would add to my salary rive hundred dollars per month, and 
vvould get Lieut. Carter to increase said salary — He said it was in bis power 
to secure my appointment, and that he had also the power to hâve Lieut. 
Carter rernove any obnoxious inspecter, instancing Inspecter G. W. Brovvn, 
who was removed to Fernandina in (1886) eighteen eighty six, and stating 
that Brown's successor was worth to him sixty (60) dollars per dav.' 

"O. M. Carter. C." 

"June 6, 1889. 

"Dear Greene: It is absolutely necessary that you send affidavit as I 
requested. I had a long tnlk with Alexander & other of my friends & they 
ail agreed that the first thing to be done was for you & Gaynor to assert 
under the sanction of an oath (as Curtis bas stated his story), that so far 
as it relates to you it is unqualifledly false. Thiugs hâve been worked up 
to such an extent that a letter asking for a suspension of Judgment will 
hurt us both irremediably. Alexander & Mackall suggest the following 
affidavit — • 

" 'Before me, &c. personally appeared B. D. G. who, &c, déposes and says : 

" 'Certain sworn & otber statements of a Mr. W. K. Curtis reflecting upon 
me hâve been brought to my attention & I désire to solemnly assert — 

" 'That I never approached Mr. W. R. Curtis with a bribe or other in- 
ducement to do wrong ; that I did not state that I could hâve had power to 
secure his appointment as inspector ; that I did not state that I had the 
power to hâve Lieut. Carter rernove obnoxious inspectors, or that I had 
Mr. G. W. Brown sent to Fernandina in 1886 or that Mr. Brown's successor 
was worth to me $00 per day. The sworn statement of Mr. W. R. Curtis 
dated May 31, 1889, is, so far as it relates to me or to statements at- 
tributed to me tbat reflect in any manner whatever upon Lieut. Carter, 
false in every particular. 

" 'Sworn & Subscribed to &c.' 

"You may not think this necessary just now, but it is true & due me 
& I am hère & know the situation & you must do it at once. You ought to 
corne hère. Do not fail to insert in the affidavit eaeh & every statement 
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that I hâve made. I asked Johû to telegraph you to corne hère. Every 
one tbinks tlie affidavit ought to be published at once, other things can 
follow. John's affidavit, so far as it relates to him, vvill be ready. 

"I copy tliis slieet as I wish to reinember form of affidavit Gen. A. pre- 
pared. 

"Truly, O. M. C." 

A notice to produce thèse telegrams and this letter had been duly 
served on the défendant Greene. His counsel respond that the letters 
are not in his possession, custody, or control, and since the letter 
book taken from Carter's file, to vvhich référence has been made, 
shows distinct copies proven to be in his handwriting, they may be 
admitted as secondary évidence provided that they are per se com- 
pétent and matcrial. The objection is raised that the only effect of 
thèse letters is to call attention to charges previously made against 
Carter by one Curtis who was an inspector on the works with regard 
to which the alleged conspiracy in this case is charged in thèse in- 
dictments ; that this would be injurious to him and to the prisoners, 
and should not be offered to affect the accused or either of them. 
The reply of the government is that thèse letters show an attitude 
on the part of Carter toward Greene and Gaynor which indicated 
■great intimacy, and which also exhibited on his part, not only a disre- 
gard for his duty as engineer officer in charge of those works, but 
an effort to defeat in its inception an investigation which involved 
charges of a serious character. When the évidence was first offered it 
had not been disclosed by the District Attorney that Curtis was such in- 
spector, and the évidence offered seemed to be res inter alios acta, 
and to hâve no relevancy to the case on trial. When, however, it 
was disclosed that Curtis was an inspector, another aspect of thèse 
letters is presented. It appears from Carter's statement in the uight 
telegram of June Cth that Inspector Curtis charged that Greene re- 
newed a proposition of Gaynor to increase the salary of the inspector 
to $500 a month; that he would get Lieut. Carter to increase the 
salary; that it was in Greene's power to secure Curtis' appointment; 
that it was in his power also to hâve Carter remove obnoxious in- 
spectons. An illustration of this was the case of inspector G. W. 
Brown who was removed to Fernandina in 1886, and that the inspector 
who was Brown's successor was worth to Greene $60 per day. This 
charge appears to hâve been made in the form of an affidavit by in- 
spector Curtis, who, défendants' counsel states, had been removed. 
It does not appear as yet whether he was discharged before or after 
the charge was made. Carter states in another telegram of the same 
date that Gen. Alexander wished Carter to ask Greene to telegraph 
the Savannah Morning News at once to the effect that Curtis' state- 
ment of the allesred bribe was false, and that an affidavit would follow 
in due time. The letter of June 6, 1889, purports to emphasize in 
the strongest way that Greene should send such an affidavit from 
New York to Savannah. Carter suggests the telegram which Greene 
should send and also the form of the affidavit which he asks Greene to 
make. It purports to urge Greene to corne to Savannah, urges him 
to insert in the affidavit each statement that Carter had made, informs 
him that he asked John (presumably John F. Gaynor, the other de- 
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fendant) to telegraph Greene to corne hère, and informs him that 
John's affidavit will be ready. Now, if this letter vas offered for the 
purpose of showing that Carter h ad been guilty of improper conduct 
and investigated at another time, it might not be admissible on the 
hearing of this charge. The jury will be carefully cautioned that they 
ought not to permit the affidavit of Curtis to affect them in this in- 
quiry; for in that sensé it does not seem to the court that the Curtis 
charge or inquiry would be material hère. It is usually not compétent 
except in a certain class of crimes to offer évidence to show that the 
accused has been guilty of other, but similar, offenses. There are 
fréquent exceptions, however, to this rule, but this does not seem 
to be a case for the opération of such exception. 

We must consider Carter's spécifie attitude with relation to this 
case, and the purpose for which thèse letters and telegrams were of- 
fered. Carter was the engineer in charge, whose duty it was to see 
to it that the contractors should not bribe or attempt to bribe the inspec- 
tors. When Curtis made such a published charge, instead of attempt- 
ing to induce a déniai from Greene and Gaynor, it was his duty at 
once to institute an investigation, and from a position as représenta- 
tive of the government, and antagonistic to Greene and Gaynor, should 
hâve urged such an investigation to the uttermost. So, too, with re- 
gard to the charge made by Curtis that Greene offered to get Carter 
to increase the inspector's salary, or the alternative proposition that 
Greene had the power to hâve Carter remove any obnoxious inspector. 
This was a reflection on Carter, in his position as engineer officer of 
the government, quite as serious as the charge against Greene of at- 
tempted bribery of the inspector. Instead of then co-operating with 
Greene and Gaynor to induce a déniai of thèse charges by them, it 
was his duty, not only to the government, but to his own position 
as an officer, to court an immédiate and rigorous investigation. If 
the letters hâve the effect as évidence, which the government insists 
they should hâve, Carter did nothing of this kind. Instead of acting 
for the government which was his first duty, he acted in behalf of 
thèse contractors against whom the government inspector brought 
charges of the most serious character. Instead of demanding an in- 
vestigation of the attempt to smirch his own character and conduct, 
if the letter is accepted as true, he called upon the contractors with 
whom he should hâve dealt at arms length to corne to his aid with 
their déniais and affidavits. 

The object of this évidence is to show such joint action and mutual 
support on the part of Carter (who ought always to hâve represented 
the government) and the contractors whose interests were to the con- 
trary, as would indicate an improper understanding and improper 
relations between thèse parties. The District Attorney states in his 
place that he purposes to show by other évidence that this joint and 
mutual support ripened and fructified into the conspiracy with which 
the accused now stand charged. Whether he succeeds in doing this 
or not, if it be true, as appears from the face of thèse letters and tele- 
grams that Carter felt at liberty not only to call upon Greene and 
Gaynor, or either of them, for affidavits and telegrams denying an 
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injurions charge which Curtis made, but that the relations between 
Carter and Greene were so close that he felt at libcrty to dictate thc 
telegram and the affidavits he wished Greene to make, it may tend to 
show a degree of intimacy between the alleged co-conspirators which 
is always material in évidence on charges of conspiracy or criminal 
joint action. Of course, the letters and telegrams are admitted be- 
cause of what appears on the face of the papcrs taken in connection 
with the statements of the snpplemental proof to be offered by the 
District Attorney. 

For thèse reasons, the évidence objected to is held admissible. 



UNITED STATES v. GREENE et al. 

(District Court, S. D. Georgia, E. D. February S, 1000.) 

Criminal Law — Evjijknce — Books of Tiiikd I'eksoks. 

Enti'ies regularly made in the books of a business eoncern in the usual 
course of business and contemporaneously with the transactions which 
tliey record, especially when suppoi-ted by the testimony of the employé who 
made them as to their eorrcetness, are admissible as évidence of the 
f'acts showu thereby in a suit between third yersous, or on the trial of 
a criminal proseeution against t'nird persons. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 1023.] 

On Objection of Défendants to Admission of Evidence. 
See 115 Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. Barr, 
Sp. Assts. to U. S. Atty., and Alexander Akerman, Asst. U. S. Atty. 

William Garrard, Peter W. Meldrim, William W. Osborne, and 
Aiexander A. Lawrence, for défendants. 

SPEER, District Judge (orally). The admissibility of books of 
this gênerai character, merchants,' tradesmen's, bankers' books, or 
any books keeping regular record of transactions, has very ancient 
origin. Under the civil law the production of merchants' and trades- 
men's books of accottnts regularly and fairly made in the usual mari- 
ner was deemed presumptive évidence. And savs Mr. Greenleaf (sec- 
tion 116, p. 146) : 

"And, generally, contemporaneous entries made by third persons" 
which is this case 

"in their own books, in the ordinary course of business, the matter 
being within the peculiar knowledge of the party making the entry, and 
there being no apparent and particular motive to pervert the fact, are re- 
ceived as original évidence, though the person who made the entry 'lias 
no recollection of the fact at the time of testifying, provided lie swears that 
he should not hâve 'made it, if it were not true." 

It was in order to meet that requirement that the question was asked 
this witness whether he would hâve made an entry if it were not true. 

"The same prineiple lias also been applied to receipts, and other acts contem- 
poraneous with the payment or fact attested." 
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Again, the entries of third persons are admitted upon the follovving 
principles : 

Where the "entries consists of those which constitute parts of a cliain or 
conibination of transactions between the parties, the proof of one raisiug a 
presumption tli.it another has taken place. Hère the value of the entry, as 
évidence, lies in this : that it was contemporaneous with the principal fact 
done, forming a liuk in the chain of events, and being part of the res 
gestse. It is not merely the déclaration of the party, but it is a verbal 
contemporaneous act, belonging, not necessarily, indeed, but ordinarily and 
naturally, to the principal thing. It is on this ground that this latter class 
of entries is admitted, and thorefore it can make no différence, as to tlieir 
admissibility, whetiier the party wbo made thein be living or dead, nor 
whether lie was, or was not, interestcd in making them ; his interest going 
only to affect the credibility or weight of the évidence when reeeived." 

The reason would be stronger if there should be no interest at ail. 

Now, are the entries trustworthy? That is the crucial question. 
We are after the truth in this case. What motive appears from the 
évidence which would hâve induced this gentleman, the bookkeeper of 
this New York concern, to hâve made untrustworthy entries? None 
whatever appears, and, indeed, he testifies to his knowledge of each 
particular transaction with référence to which thèse entries are made. 
A very learned discussion of this topic will be found in the récent and 
valuable work of Wigmore on Evidence (volume 2, par. 1522) : 

"The reasons .iustifying the admission of this class of statements, un- 
tested as they are by cross-exaniination" 

and they may be tested hère, 

"hâve not been as clearly deflned by the judges as in other hearsay exceptions ; 
but they seeni fairly clear. They fall within the second gênerai type al- 
ready described ; i. e., the situation is one where, even though a désire to 
state falsely may casually hâve subsisted, more powerful motives to accuracy 
overpower and supplant it. In the typical case of entries made systematical- 
ly and habitually for the recording of a course of business dealings, ex- 
périence of lmman nature indicates three distinct, though related, motives 
which operate to secure, in the long run, a sufficient degree of probable 
trustworthiness and make the statements fairly trustworthy." 

The first of thèse is : 

"The habit and System of making such a record with regularity calls for 
accuracy through the interest and purpose of the entrant [that is, the book- 
keeper], and the influence of habit may be relied on, by very inertia, to 
prevent casual inaccuraeies, and to counteract the c.isual temptation to 
misstntements. This reason has been referred to in the following passage: 
'Tindal, C. J., m Poole v. Dicas, 1 Bing. N. C. 649 : It is easier to state 
what is true than what is false ; the process of invention implies trouble,, 
in such a case unnecessarily incurred.' " 

Why should this gentleman hâve exerted in any unnecessary manner 
his invention to hâve made inaccurate entries in thèse books at the 
time thèse entries were made ? Again : 

"Since the entries record a régulai - course of business transactions, an 
error or misstatement is almost certain to be detected and the resuit disputed 
by those dealing with the entrant. Misstatements cannot safely be made, if 
at ail, except by a systematic and comprehensive plan of falsification." 

This might be illustrated, if there was any évidence before the 
court, by the référence of the learned counsel for the défense to certain 
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insurance companies in New York, which observation, however, could 
hâve no possible effect upon the détermination of this légal question. 
"As a rule this fact (if no motive of honesty obtained) would deter 
ali but the most daring and unscrupulous from attempting the task." 
Mr. Ford does not appear to be a "daring and unscrupulous man." 
"The ordinary man may be assumed to décline to undertake it. In the 
long run it opérâtes with fair effect to secure accuracy." 
Again : 

"If in addition to this, the entrant makes the record under a duty to an 
employer or other superior" 

hère lie was under duty to Reed & Flagg, 

"there is the additional risk of censure and disgrâce from the superior, in 
case of Inaccuracies — a motive on the whole the most powerful and most 
palpable of the three." 

This reason has been more than once mentioned, and a number of 
authorities are cited. 

There is, however, perhaps a controlling authority on this subject in 
the décision of the Suprême Court of the United States, which I hur- 
riedly ascertained during the progress of this argument, in Fenner- 
stein's Champagne Case, 3 Wall. 145, 18 L. Ed. 121. The facts in- 
volved are given in the following headnote: 

"In order to show the actual market value of merchandise at a particular 
place in a foreign eountry, letters by third ]>arties ahroad to other third 
parties, offering to sell at such rates, if written in ordinary course of the 
business of the party writing them, and conteuiporaneously with the transac- 
tion which is the subject of the suit, are admissible as évidence, even though 
neither the writers nor the récipients of the letters are in any way con- 
nected with the subject of the suit, and though there is no proof that the 
writers of the letters are dead." 

In the case Mr. Justice Swayne said: 

"We think the letters in question in this case were propcrly admitted." 
I think they stand upon precisely the same footing as the books hère. 
Indeed, the case at bar is much stronger for the reasons already given — 
the proven verity of the books, I mean, and their trustworthiness. 
"In reaching this conclusion," 
the learned justice continues, 

"we do not go beyond the verge of the authorities to which we hâve referred. 
In some of those cases the person asserted to be necessary, as a witness was 
dead. But that can make no différence in the resuit. The rule rests upon the 
considération that the entry, other writing, or paroi déclaration of the author 
was within his ordinary business. In most cases he must inake the entry con- 
temporaneously with the occurrence to which it relates. In ail he has full 
knowledge, no motive to falsehood, and there is the strongest improbability of 
untruth. Safer sanctions rarely surround the testimony of a witness examined 
under oath. The rule is as flrmly fixed as the more gênerai rule to which it is 
an exception. Modem législation has largely and wisely liberalized the law 
of évidence." 

This décision was made in 1865, and the process of liberalization of 
the rules of évidence has steadily proceeded from that date to this. 
For ail thèse reasons I think the books are clearly admissible. 
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UNITED STATES v. GREENE et al. 

(District Court, S. D. Georgia, E. D. March 9, 190G.) 

Ceiminal Law — Evidence — Testimony of Deceased Witness Given in Peioe 
Pboceeding. 

A proceeding bei'ore a commissioner of a Circuit Court of the United 
States for tlie removal of a person chargée! with a crime against the United 
States to another fédéral district for trial, in which the accused is prés- 
ent and wituesses are examined and cross-examiued, is a judicial pro- 
ceeding, and the testimony of a witness who is fully examined and 
cross-examined in the présence of the accused on the issue of probable 
cause, and which was takon and transcribed by a stenographer and is 
duly autlventicated, is admissible on the subséquent trial of the accused, 
where the witness bas died in the ineantime. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§§ 1230-1232.] 

On Objection of Défendants to the Admission of Evidence. 
See 115 Fed. 343. 

Marion Ervvin, U. S. Atty., Alexander Akerman, Asst. U. S. Atty., 
and Samuel B. Adams and Thomas F. Barr, Sp. Assts. to U. S. Atty. 
Peter W. Meldrim and William W. Osborne, for défendants. 

SPEER, District Judge. The government offers the testimony 
of four witnesses who are now dead. Thèse witnesses were R. F. 
Westcott, W. H. Venable, C. H. Van Deventer, and Thomas J. Agnew. 
They ail died during that period in which the accused had absented 
themselves from the jurisdiction of this court, and while the gov- 
ernment was resorting to judicial proceedings in order to secure their 
return from Canada or other distant jurisdiction to which they had 
repaired. Had the case been brought to trial at the time when it was 
originally assigned, ail of thèse witnesses were in life and ail might 
hâve testified in person. In point of fact, ail had testified before 
John A. Shields, United States commissioner, in the case pending in 
the Southern District of New York wherein the government sought 
to secure the return of the prisoners from that judicial district to 
this district, where the indictments were pending. We are left in 
no doubt as to that subject. 

In the first place, the record of the proceedings before Commis- 
sioner Shields makes it indisputable that, not only the prisoners on 
trial were présent, but that they were confronted with the witnesses 
against them, including thèse witnesses now dead, and had the most 
unusual opportunity, not only for the cross-examination of thèse wit- 
nesses, but to introduce évidence in reply to their testimony and any 
other évidence which might tend to show that there was no probable 
cause of their guilt and that they ought not to be removed to this 
district for trial. In addition, this has bcen judicially ascertained 
by the District Court of the Southern District of New York. This 
holding was, in effect, affirmed by the Circuit Judge of that dis- 
trict and was completely and in express tenus afrirmed by the Suprême 
Court of the United States on appeal from the décision of the Circuit 
Judge. Greene v. Heukel, 183 U. S. 24<J, 22 Sup. Ct. 218, 46 U. 



UNITED STATES V. GREENE. 797 

Ed. 177. For a clear understanding of thèse facts we liave but to look 
to the statement of the case made by the Suprême Court itself. Adopt- 
ing the déclaration of the District Judge as its own, that court re- 
cites : 

"The coinmitment by the eommissioner and his fiuding of probable cause 
hâve been made after an extreinely full hearing of ail the évidence offered 
on both sides. No évidence reasonably pertinent bas been rejeeted." 

Not only, as appears from the record now before the court, was the 
fullest cross-examina1»on had, but objections that irrelevant and in- 
compétent testimony was offered by the govcrnment were made and 
considered by the eommissioner, overruled by him, his judgment was 
not disapproved by the District judge, and was affirmed by the Su- 
prême Court itself. The District Judge further stated that: 

"As respects the finding of probable cause, I bave cnrefully considered the 
very extentlcd briefs and arguments of counsol. and bave examined the 
voluminous évidence with a view to aseertain whethor there was eomnetent 
évidence before the eommissioner surticient in itself to sustain his finding 
of probable cause." 

And said the Suprême Court in its opinion (183 U. S. 258, 22 Sup. 
Ct. 222, 46 h. Ed. 177) : 

"On subséquent hearings before the eommissioner, évidence pro and cou 
as to probable cause was given, and also as to the drawing of the grand jury, 
and that omeer deeided that 'after full and fair examination touching the 
charges in the annoxed warrant named it appears from the testimony of- 
fered that there is probable cause to bolieve the défendants guilty of the 
charges tberein contained.' And lie thereupou for the second time coimnit- 
ted the défendants to the marshal's custody to await a warrant of re- 
moval to be sigued by the District Judge. V\*hcn the application for the 
warrant of renioval was made to that judge, lie held that a proper case 
was made out and signed the order for renioval." 

In defining the action of the District Judge in afnrming the con- 
clusions of the eommissioner, the Suprême Court, Air. Justice Pcck- 
ham delivering the opinion, remarks : 

"When the judge refers to the testimony taken before the eommissioner, 
although he does in terms say that lie expresses no opinion upon the nierits, 
yet he states that upon the évidence before him it is a proper case to be 
submitted to a jury for trial. ïhat is, in effect, a finding of probable 
cause." 

Nor was there, as insisted by défendants' counsel, any holding of 
the Suprême Court in this case that, because the indictment from the 
Southern District of Georgia was produced, the sole question before 
the eommissioner was one of the identity of the prisoners. On the 
contrary, it is, indeed, interesting to observe that the Suprême Court at 
that time withheld any déclaration as to the conclusiveness of an indict- 
ment as évidence of probable cause. It remarked (183 U. S. 260, 22 
Sup. Ct. 223, 46 L. Ed. 177) : 

"It is not a condition précèdent- to taking action under section 1014 of the 
Kevised Statutes [U. S. Coinp. St. 1901, p. 710, which provides for the 
renioval from one fédéral judicial district to another of persons accused 
of crime] that an indictment for the offense should havo been found." 
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It states that: 

"In this case there was a sworn charge — in other words, a preliminary 
affidavit — prima facie showing the commission of an offense against the 
United States, cognizable by the District Court of the United States for the 
Southern District of Georgia. To substantiate the charge, a certifled copy of 
an indictment found in the Georgia Court was produced, and in addition 
évidence was given before the commissioner which, as he found, showed 
probable cause for believing that the défendants were guilty of the offense 
charged in his warrant." 

Subsequently, in Benson's Case, 198 U. S. 1, 25 Sup. Ct. 569, 49 L. 
Ed. 950, the Suprême Court of the United States amply sustained 
the views of this court, expressed when thèse prisoners were per- 
mitted for months to resist in New York the process of this court. 
There the Suprême Court déclares that it is scarcely seemly for a 
committing magistrate to examine closely into the validity of an indict- 
ment found in a fédéral court of another district. In conclusion the 
court analogïzes the proceeding to an adjudication which obtains in 
case of international extradition, and adds : 

"There mnst he some compétent évidence to show that an offense has 
heen committed over which the court in the other district had jurisdiction 
and that the défendant is the individuai named in the charge, and that 
there is probable cause for believing him guilty of the offense charged." 

It folio ws, then, from this recitation, that the judicial character of 
the action of the commissioner cannot be questioned. Where there 
is accusation, arrest, submission of évidence for the prosecution, sub- 
mission of évidence for the défense, examination, cross-examination, 
and effective judgment rendered, the proceeding is judicial. A United 
States commissioner is indeed a judicial officer. In Benson's Case, 
198 U. S. 11, 25 Sup. Ct. 569, 49 L. Ed. 950, the court stated that his 
functions are practically those of an examining magistrate in an or- 
dinary criminal case. He is appointed by the court and is commissioned 
with certain judicial powers. Section 627 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 499] provides: 

"Each Circuit Court may appoint, in différent parts of the district for 
which it is held, so many discreet persons as it may deem necessary who 
shall be called 'eommissioners of the Circuit Courts,' and shall exercise the 
powers which are or may be expressly conferred by Iaw upon eommissioners 
of Circuit Courts. This power has been expressly conferred upon him by 
law." 

We turn to section 1014 of the Revised Statutes and we find: 

"For any crime or offense against the United States, the offender may 
* * * by any commissioner of a Circuit Court * * * of any state where 
he may be found * * * be arrested and imprisoned, or bailed, as the 
case may be, for trial before such court of the United States as by law 
has cognizance of the offense." 

The statute provides for the return of copies of the process into the 
clerk's office of the court, and in cases where the offense is committed 
.in another district makes it obligatory upon the judge of the District 
Court where such offender on the report of the commissioner is 
imprisoned seasonably to issue and of the marshal to exécute a war- 
rant for his removal to the district where the trial is to be had. The 
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hearing and investigation under the affidavit and warrant before Judge 
Shields in New York was therefore obviously a judicial proceeding. 

It is, however, insisted by counsel for the défendants, that, although 
a judicial proceeding, the commissioner had no right to hear any 
évidence which, to use his expression, "was not embraced in the four 
corners of the warrant." But this would not be true, even if the 
commissioner had before him the indictment itself. In the case of 
Greene and Gaynor v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 L. 
Ed. 177, it is stated that the absence of technical averments even 
in the indictment does not prohibit the commissioner from hearing 
évidence which supplies such defects and shows probable cause to be- 
lieve the défendants guilty of the commission of the offense defect- 
ively or insufficiently stated therein. A fortiori, would it follow that 
in case of a preliminary warrant, where an investigation is more 
gênerai in its character and where more elastic powers are granted the 
commissioner, that he could hear ail material évidence relating to the 
gênerai topic of crime therein charged against the accused. 

It is, however, urged that it is not compétent in any criminal case 
to admit the testimony of a witness given on a previous trial unless 
the witness himself can be brought before the court. As tersely stated 
by the assistant district attorney, Mr. Akerman : 

"The contention of the learned counsel would perhaps be better founded 
if the Suprême Court of the United States had not decided the précise 
question against him." 

This décision is found in the Mattox Case, 146 U. S. 140, 13 Sup. 
Ct. 50, 36 L. Ed. 917. There two witnesses on a former trial, 
Thomas Whitman and George Thornton, had since died. A tran- 
scribed copy of the reporter's sténographie notes was admitted by the 
court and constituted the strongest proof against the accused. The 
accused were charged with the capital crime of murder. There it 
was insisted, as hère, that the constitutional provision, that the ac- 
cused shall be confronted with the witnesses against him, was in- 
fnnged by permitting the testimony of witnesses sworn upon the for- 
mer trial to be read. Said the Suprême Court, Mr. Justice Brown 
rendering the opinion: 

"The idea that this cannot be done seems to hâve arisen from a misin- 
terpretation of a ruliug in the case of Sir John Fenwick." 

This case was a parliamentary proceeding by bill of attainder. It 
was the last trial by bill of attainder among the English-speaking 
people. The charge was high treason. We gather from the luminous 
and brilliant pages of Macauley's History of England that, though 
convicted, the prisoner would hâve been pardoned by William III, had 
his offense merely comprised a plot for the assassination of that 
monarch, but the king could not forgive a gross and public insuit 
which Fenwick had offered the queen, the beloved and amiable Mary. 
There, however, the witness had not died. The wife of the accused 
had spirited him away, and, notwithstanding the bitterness of the 
Parliament, with that high regard for law which has characterized 
the English-speaking race, the testimony was excluded. But in that 



800 140 FEDERAL REPORTER. 

case there had been no opportunity for cross-examination on a former 
trial between the same parties. Nevertheless, the case misled a writer 
on Evidence to state that it was authority for the proposition that 
the testimony of a deceased witness cannot be used in a criminal 
prosecution, and it possibly had the same effect upon the learned 
counsel for the défendants in this case. 

The Suprême Court, however, had declared the rule in England to be 
clearly the other way, citing a number of notable précédents and an 
eminent text author. 2 Starkie on Evidence, p. 208. And, said the 
learned justice delivering the opinion as to the practice in this coun- 
try, "we know of no ne of the states in which such testimony is 
now held to be inadmissible." Certainly this is true in our own state. 
In that Code of our state which has made copious draughts, not 
only upon the English but the Roman law, whose first and perhaps 
most illustrious codifier, that noble Georgian, T. R. R. Cobb, has 
left to the people whom lie loved a juridical monument in its inesti- 
mable pages not less valuable to them than the Code Napoléon to 
the people of France, we find in section 1001 the provision following, 
which should satisfy the jurists and the people of this state: 

"The testimony of a witness, silice deceased, or disqualified, or inaccessible 
for any cause, given nnder ontb on a former trial, upon substantiaily tlie 
same issue and between substantiaily the same parties, may lie proved by 
anyone who heard it and vrho professes to remember the substance of the 
entire testimony, as to the particular matter about which he testifies." 

In some cases, recited by the Suprême Court in the Mattox Case, 
where witnesses who had testified on a former trial were not dead, 
but were out of the state, and for similar reasons the testimony has 
been excluded ; but said the Suprême Court : 

"Upon the othor liand, the authority in favor of the admissibilité of such 
testimony, where the défendant was présent eitlier at the examination of 
the deceased witness before a committing magistrate, or upon a former trial 
of the same case, is overwhelming." 

There are, of course, grave reasons, wherever it is possible that the 
witness who testifies against the accused should be présent. Thèse 
are recapitulated by the Suprême Court in the case just cited. But 
said that great tribunal : 

"But gênerai rules of law of this kiiid, however beneflcent in their opéra- 
tion and valuable to the accused, must occasionally give way to considérations 
of public policy and the necessities of the case. To say that a criminal, 
after having once been convicted by the testimony of a certain witness, should 
go scot free simply because deatli has closed the mouth of that witness, would 
be c.irrying this constitutional protection to an uuwarrantable extent. The 
law in its wisdom déclares that the rights of the public shall not be wholly 
sacriflced in order tuât an incidental benelit may be preserved to the ac- 
cused." 

And in the same case it is further declared that: 

"The substance of the constitutional protection is preserved to the prisoner 
in the advantage he-has once had of seeing the witness face to fuce, and of 
subjectiug hiin to the ordeal of a cross-examiuation." 
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It adds that: 



"Ail the authorities hold tbat n copy of the sténographie report of bis 
entire former testiuiony, supported by the oath of the stenogrnpher that 
it is a correct transcript of bis notes and of the testiuiony of the deceased 
witness, such as was produced in this case, is compétent évidence of what 
be said." 

See, also, U. S. v. Macomb, Fed. Case No. 15,702, vol. 26 ; Rice 
on Evidence, p. 345 et seq. ; Starkie on Evidence, 409 ; Greenleaf on 
Evidence, 163 ; Roscoe's Criminal Evidence, p. 06 ; Reynolds v. U. S., 
98 U. S. 145, 25 L. Ed. 244. 

There is a learned discussion of the entire topic in Wigmore on 
Evidence, vol. 2, § 3905 et seq., and many authorities cited, leading 
the learned writer to the conclusion, as stated in section 1397, that 
such an argument as that presented by the counsel for the défendants 
is wholly unfounded. The contention is uttcrly inconsistent with the 
exigencies of Society, and reduced to its last analysis, might even ex- 
clude on the trial the dying déclarations of the innocent victim of 
unprovoked and secret murder or unnamable outrage. 

For thèse reasons the objections are overruled. 
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(District Court, S. D. of Georgia. E. D. Mardi 22, 100(5.) 

Cbiminal Law — Evidence — Expert Testimony — Conformité of Work to 
contract. 

An engineer, testifying as an expert in respect to work done under a 
government contract for a river and harbor improvement, may properly 
give his opinion upon the question whether a stated forra of construction 
of a part of the work was within the spécifications for such part eon- 
tained in the contract, which is an engineering question ; but it is not com- 
pétent for him to state his opinion whether or not such mode of con- 
struction was permissible under the contract as a whole, or under other 
provisions authorizing its modification, which involves a construction of 
the contract, and is not within the province of an expert or other wit- 
ness. 

[Ed. Xote. — For cases in point, see vol. 14. Cent. Dig. Criminal Law, 
§ 1059; vol. 20, Cent. Dig. Evidence, §§ 2311, 2.317.] 

On Objection by the Government to a Question Asked an Expert 
Witness bv the Défense. 
See 115' Fed. 343. 

Marion Erwin, U. S. Atty., Samuel B. Adams and Thomas F. Barr, 
Sp. Assts. to U. S. Atty., and Alexander Akerman, Asst. U. S. Atty. 

William Garrard, Peter W. Meldrim, William W. Osborne, and 
Alexander A. Lawrence, for défendants. 

SPEER, District Judge. The following question is propounded to 
Mr. Ripley, a civil engineer, who on behalf of the défense is testifying 
as an expert. 

Question by Mr. Osborne: "After reading, Mr. Ripley, the spécifications 
for 1892 and 1896, in Savannab and Cmnberland Harbor, will you state 
14G P.— 51 
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whether or not it is your engineering opinion as to whether or not the 
multiple mat, as described by you, is perruissible under those spécifications?" 

The question, as expressed, is one of that character which is cal- 
culated, in the absence of close and critical attention, to embarrass 
the court and possibly the jury also. The spécifications, in view of 
which the contracts were made for the improvements proposed under 
the contracts of 1892 and 1896 by the proper authorities of the govern- 
ment and accepted by the contractors, constitute a written contract. 
About this contract there is no ambiguity whatever. It provides for 
three designs of mattress. The third design is that which the gov- 
ernment contends was to be used in the construction of the works in 
question. It is described as follows: 

"This mattress will cousist of a bottom grillage of pôles of live saplings 
of pine or other timber of a kind approved by the engineer officer in charge. 
The pôles must be straight, of slight taper, of an average diameter of from 
four to five incbes, and not less than three inehes at the sinall end, and 
must be placed from four to eight feet apart between centers, both Iongi- 
tudinally and transversely, and spliced together with long scarf joints in 
a maimer satisfa<'tory to the engineer officer in charge. Upon this grillage 
will be placed a layer of closely eompacted fascines surmounted by a top 
grillage similar in design to the one at the bottom. The pôles of each gril- 
lage will be securely fastened together by suitable wire or rope lasliings, and 
the upper and lower grillages will also be securely fastened together in 
such maniier as the engineer officer in charge may approve." 

It is now offered to prove by this witness that a multiple mat, such 
as that he has described, is permissible under the spécifications, taking 
them as an entirety. Pretermitting for the présent the inquiry whether 
, or not the witness himself has described a multiple mat, or whether 
in the science of engineering a multiple mat is anywhere technically 
designated by that name, it would seem that the question résolves it- 
self to this : Taking the spécifications as an entirety, is it compétent 
for the défense to show by one of its experts that to construct a 
multiple mat of eight courses of loose brush is a compliance with the 
précise and definite spécifications as described in the plan of mattress 
No. 3 ? To this question as a whole the court has no right to deny the 
witness the power of answering "Yes" or "No" as he may think proper. 
For support to this answer, however, he has no right to look to the con- 
struction of the contract. That is not within his province. That is 
a matter for the court. It would be, therefore, wholly un justifiable 
for the witness to rely for the propriety and correctness of his answer, 
if he chooses to make it, upon any other clause of the contract save 
the spécifications, which define what the mattress No. 3 should be. 
The discretionary powers of the engineer under the superintendence 
of the War Department, the increase or diminution of the price to be 
paid accordingly as such discrétion may be exercised in requiring a 
more costly or a cheaper structure, is not within the range of the wit- 
ness' duty. Thèse are options which, in the first instance, belong en- 
tirely to the party of the first part, namely, the government of the 
United States. The court rules, therefore, that the witness has no 
power to base his answer upon any construction of the contract which 
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may hâve impressed itself upon his minci. Any altérations in the 
contract, if made, must be made in accordance with the law, and with 
an increase or diminution of the price according to the facts, as the 
law and the contract prescribe. He may look to the literal spécifica- 
tions of the third design, and say whether or not the multiple mat, as 
it appears from the évidence, is a compliance with those spécifications. 
To this extent the testimony will be regarded as that of an expert in 
the line of his profession as an engineer. He has no right and no 
power to look to other clauses of the contract, and place upon them 
such construction as he thinks proper, and then détermine whether 
the multiple mat is a compliance with some clause of the spécifications 
which has no necessary relation to mattress No. 3. To accord him 
this power would be to turn over to him the functions of both the 
court and the jury. At the proper time it will be the duty of the court 
to construe the contract. To hold otherwise on this question would 
make it possible for an expert to testify that, after the government 
and the contractors had entered into a distinct and specified contract 
to accomplish a pièce of work by distinct methods and specified forms 
of material, another and entirely distinct contract for completing the 
project originally designed was permissible under the provisions of 
the first made. This far transcends the privilèges of an expert or 
any other witness. It is per se a judicial function. 

The witness will be permitted to answer if such a multiple mat as 
has been described, or which he may, if he thinks proper, describe, is 
permissible in view of the specified description of mattress No. 3, but 
beyond this the question upon this particular topic will not be allowed. 
If, however, it is or may be contended from the évidence that any 
other one of the three designs of this contract were adopted by the 
engineer for use in the construction of thèse jetties, the witness may 
be asked if such a multiple mat is permissible, or is a compliance 
with such spécifications. His opinion, however, must be held down to 
the engineering problems involved, and may not extend to any opinion 
on his part involving the légal effect of the laneuatre used in the 
contract. 



UNITED STATES v. GREENE et al. 
(District Court, S. D. Georgia. April 13, 1900.) 

CoNsriRACY— Criminal Peosecution— Facts to be Considered by Jury. 
Upon the trial of a charge of conspiracy, wliere the prosecution dé- 
pends upon inferences to be drawn from facts to prove the conspiracy, 
great latitude of proof must be allowed, and the jury should hâve be- 
fore them, and are entitled to consider, every fact which has a bearing 
upon and a tendency to prove the ultimate fact in issue. 

Criminal Law — Instructions — Reasonable Doubt. 

A reasonable doubt in a criminal case is not a mère possible doubt, 
but exista where, after the entire comparison and considération of ail 
of the évidence, the minds of the jurors are left in such a condition that 
they cannot say they feel an abiding conviction, to a moral certainty of 
the truth of the charge. By reasonable doubt is not meant a strained 
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or whimsical conjecture. but an aetual sincère mental hésitation, caused 
either by insufficient évidence or by unsatisfaetory évidence. 

[Ed. Note. — For cases in point, see vol 14, Cent. Dig. Ciiminal Law, 
§§ 12G7, 1208, 1904-1922.] 

S. SAME — CIRCUMSTANTIAL EVIDENCE— WeIGHT ASD SUFFICIENCY. 

Direct and circumstantial évidence dift'er inerely in their logieal 
relation to the fact in issue. Evidence as to the existence of tlie fact 
is direct. Circumstantial évidence is composed of i'acts whicli raise a 
logieal inference as to the existence of the fact in issue. A conviction 
may well be had upon circumstantial évidence, but to warrant such 
conviction the proven facts must not only be consistent with the hypoth- 
esis of guiit, but must clearly and satisfactorily exclude every other 
reasonable hypothesis save that of guiit. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Crhninal Law, 
§§ 1262-1209, 1883-18S8.] 

4. Conspieacy — Criminal Phosecution — Evidence of Intimacy Between 

Parties Charoed. 

Previous intimacy between persons chargea with conspiracy is com- 
pétent and important proof on the trial, and proof of close intimacy is 
especially important, if the duties of the parties respectively wero in- 
tended to be in opposition, aud should the occasion arise miglit f'orbid 
such intimacy, as where the conspiracy charged was to defraud the gov- 
ernment in respect to con tracts for public work, and the alleged con- 
spirators were respectively contraetors for such work and the govern- 
ment engineer officer in charge of the same. 

5. Criminal Law — Facts Relevant to Issue — Fligiit of Accused. 

It is always compétent to prove the flight of the accused as haviug a 
tendency to establish guiit; but such fact, if shown, is not conclusive, 
nor does it raise a légal presumption of guiit, but is to be given the 
weight to which the jury think it entitled, under the circumstances shown. 
In this connection they may take into considération the defendant's âge, 
intelligence, aud fmaticial ability to make a défense. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§§ 779-780, 1257.] 

6. Same — Limitation of Prosecution — Persoxs Fleeing erom Justice. 

Where a person charged with crime against the United States in the 
courts of one fédéral district, when found elsewhere, resists removal 
to such district, with intent to avoid the jurisdietion and proeess of the 
court therein, such action constitutes a fleeing from justice, which. under 
Rev. St. § 1045 [TJ. S. Comp. St. 1901, p. 720], takes away from hini the 
privilège of pleading the statute of limitations, and, until he submits him- 
self to such jurisdietion, the statute does not run in bis favor as against 
proseeution for any offense charged to hâve been previously committed 
in said district. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, 
§ 278.] 

7. Same. 

Although, undor the extradition treaty of 1890 between Great Britain 
and the United States and the laws of Canada, a person whose extradi- 
tion is sought by the United States from the Dominion of Canada lias 
the right to oppose lus extradition by légal proceedings, he is neverthe- 
less, during the pendeucy of such proceedings, a person fleeing from 
justice, within the meaulug of Rev. St. § 1045 [U. S. Comp. St. 1901, 
p. 720], 

8. Conspiracy — Ckiminal Prosecijtion — Instructions — Review oï Evidence. 

Evidence reviewed in the charge to the jury on trial of Consolidated 
indictments and counts severally charging conspiracy to defraud the 
United States between contraetors for public work and the govermncnt 
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engineer offlcer in charge of tke same, the présentation of fraudulent 
claims against, and embezzlement from, the United States. 

See 115 Fed. 343. 

Marion Envin, U. S. Atty., Samuel B. Adams and Thomas F. Barr, 
Sp. Assts. to U. S. Atty., and Alexander Akerman, Asst. U. S. Atty. 

William Garrard, Peter W. Meldrim, William W. Osborne, and Al- 
exander A. Lawrence, for défendants. 

SPEER, District Judge (charging jury). A grand jury drawn 
conformably to law from the judicial division and district having 
jurisdiction has presented three indictments against the prisoners. 
The indictments are numbered 3.22, 371, and 476. The first was re- 
turned December 8, 1899, the second February 28, 1902, and the third 
November 18, 1905. The accused indicted in the three indictments are 
Benjamin D. Greene, John F. Gaynor, William T. Gaynor, Edward 
H. Gaynor, Michael A. Connolly, and Oberlin M. Carter. Of the 
persons nanied, Benjamin D. Greene and John F. Gaynor are on trial. 
The indictments hâve been Consolidated, the accused hâve pleaded not 
guilty to the charges made, and thus the issues are formed which you 
are to détermine. The indictments will be before you. They hâve 
been read or sufficiently explained. It is, however, proper that the 
court shall direct your attention to the substance of the charges made 
in the several counts. 

Conspiracy to defraud the United States is one of the alleged crimes. 
It is made in indictments 322 and 371. It is made punishable by sec- 
tion 5440 of the Révisée! Statutes [U. S. Comp. St. 1901, p. 3076] : 

"If two or more persons conspire either to commit any offense against the 
United States or to defraud the United States in any mariner or for any 
purpose, and one or more of such parties do any aet to effect the object of the 
conspiracy, ail the parties to such conspiracy shall be liable to a penalty 
of not less than $1,000, and not more than $10,000, and to imprisonment not 
more than two years." 

Before this statute becomes applicable two or more persons must 
conspire to commit an offense against the United States, or to de- 
fraud the United States in some manner, or for some purpose. Hav- 
ing thus conspired, if one or more of such parties do an act to effect 
the object of the conspiracy, ail the parties to the conspiracy shall be 
liable to the penalty. While this statute denounces conspiracy, it does 
not define it. It is an agreement of two or more persons to accom- 
plish an unlawful purpose, or a lawful purpose by unlawful means. 
The essence of this offense is the unlawful combination. In union 
there is strength. This is true of combinations to do wrong as of 
combinations to do right. One man may désire, and even plan, to 
commit crime; but, where several agrée to a common criminal design, 
the probability of their success, and therefore of injury to society, 
is largely enhanced. For this reason the mère act of conspiracy, the 
mère unlawful agreement, was indictable by the common law and is 
indictable in many, if not ail, of the states. It is, however, true that 
the législation of Congress, to which we must look exclusively for the 
définition of crimes of which we hâve jurisdiction hère, provides that 
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one or more of the parties to the conspiracy must do some act to 
effect its object before it becomes punishable by national law. 

Your inquiry as to this charge will be: First, was there the con- 
spiracy as chargée! ? If you find there was, you will next inquire : 
Was any act done by one or more of the parties to such conspiracy 
to effect its object? Such acts need not be the acts of the alleged 
conspirators actually on trial, but finding the conspiracy you may con- 
sider such acts of either one or more, or ail the persons indicted, to 
ascertain if any act to effect the object of the conspiracy was done. 

Now, why does Congress require something to be done before an 
unlawful agreement is indictable? It is because of the humanity of 
our laws. Under the English law, the mère conspiracy was indictable ; 
but by the law of our gênerai government, quoted, the conspirators 
may conspire ail they please, provided that none of them do anything 
to carry out the object about which they conspire. In other words, 
it was the purpose of Congress to give them what is termed the Iocus 
penitentiae ; that imports an opportunity or point at which they may re- 
pent and abandon their unlawful purpose. But when anything is done 
by one of the conspirators to effect its object, it is regarded by our 
law as such an aggravation of the conspiracy that there is no longer 
a place for repentance, and the penalties of the statutes attach. 

How may a conspiracy be proved? By witnesses to the agreement 
itself, or by proof of facts from which the jury may infer it. Rare 
indeed are the cases where a conspiracy can bc proven by witnesses 
who heard it made. From its very nature, it is a secret or furtive 
agreement. Indeed, a famous writer upon criminal law, Mr. Arch- 
ibald, déclares that: 

"A case camiot be easily imagined in which a conspiracy can be expressly 
proven, unless where one of the persons iinplieatecl in the conspiracy con- 
sents to be exarnined as a witness lor the probev.iKi^:i." 

A conspiracy, however, is more dangerous to the public on this very 
account. It follows, in nearly ail cases, that the charge of conspiracy 
is supported by proof of facts from which the jury may fairly infer it. 
You hâve already gathered from what I hâve said that, where several 
parties conspire or combine together in conspiracy, each is criminally 
responsible for any act of his associate, or associâtes, done to effect 
the object of the crime. In such cases, in contemplation of law, the 
act of one is the act of ail. One person alone cannot be convicted 
of conspiracy. Two may be. One may be, provided that another or 
others also indicted are shown to be guilty with him. It is also true 
that, upon the trial of charges of this character, where the prosecution 
dépends upon inferences to be drawn from facts, great lati'ude of proof 
must be allowed. "The jury," said the Suprême Court of the United 
States, "should hâve before them every fact which will enabîe them 
to corne to a satisfactory conclusion, and it is no objection that the 
évidence covers a great many transactions and extends over a long 
period of time, provided, however, that the facts hâve some bearing 
upon and tendency to prove the ultimate fact in issue. 

Having, as I think, sufficiently for the purposes of your inquiry 
explained the crime of conspiracy in gênerai, it now becomes my duty 
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to attempt to make plain the particular conspiracy with which the 
prisoners are hère charged. While there are three indictments and 
many counts, ail of which you must consider, for the purposes of 
condensation and brevity, at présent I direct your attention to indict- 
ment No. 371. This indictment, in language appropriate in a légal 
sensé, charges that on the lst day of January, 1897, Benjamin D. 
Greene, John F. Gaynor, William T. Gaynor, Edward H. Gaynor, 
Michael A. Connolly, and Oberlin M. Carter did conspire to delraud 
the United States of large sums of money. It is alleged that persons 
indicted had devised a fraudulent scheme for this purpose. This 
scheme, the indictment recites, on or about the year 1891, was first 
concocted and put in opération, and had been "continuously in process 
of exécution," until renewed in the conspiracy entered into at the date 
mentioned in 1897. It is further charged that the conspiracy and acts 
doue to effect its object continued thereafter in process of exécution 
by the alleged conspirators. 

The charge of conspiracy is, in substance, as follows: Oberlin M. 
Carter was an officèr of the corps of engineers of the United States 
Army. From about 1888 until about the 20th of July, 1897, he was, 
as such engineer officer, in charge of what is called the Savannah 
district. His duty involved the exécution of river and harbor im- 
provements in the district mentioned. In this capacity he was vested 
with power, duty, and discrétion to propose projects for the improve- 
ment of rivers and harbors, and projects for the expenditure of money 
appropriated by Congress for this purpose. It was his duty to devise 
and draft spécifications for contracts for such improvements. Kis 
was the duty and discrétion to recommend the acceptance of such 
contracts by his superior officers, to draft and suggest forms of ad- 
vertisements, and to fix the period in which thèse should be published, 
and thus to give notice to the public that compétitive bids would be 
received by him for the construction of the works proposed. His also 
was the power of suggesting and fïxing the period in such contract 
spécifications, within which a successful bidder would be required 
to commence work. He had the duty to give out information in 
regard to contracts to be let, to receive proposais for contracts, to 
recommend the award of the same, to approve or reject the bonds re- 
quired of contractors, to superintend their work, to approve or reject 
the same as it might be in accordance with the requirements of the 
contract or otherwise, to suggest and recommend modifications of such 
contracts to be made by the Secretary of War, in certain cases without 
compétitive bids and without public advertisement. He had also power 
and duty to approve or reject the accounts rendered to him by con- 
tractors for work done or claimed to hâve been done by them. It 
was his duty to approve such accounts if they were fair and honest, 
and to reject them if they were false or fraudulent. lie was the dîs- 
bursing officer of the government for ail the purposes of his work. 
and, when the funds therefor had been appropriated and set apart for 
the work of his district, he was vested with the power, duty, and dis- 
crétion to pay the contractors, if their claims for work done were 
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honest and fair, and to refuse to pay them if such daims were false 
and fraudulent. 

It is further charged that it was comprehended in the fraudulent 
scheme and device that Carter should misuse the officiai powers, duties, 
and discrétion above enumerated; that he should do this so fraud- 
uîently that compétitive bidding, for contracts to be let for the govern- 
ment by him, should be eut orf, so that his co-conspiraters would be 
the only successful bidders for the contract work of the district. In 
this manner it was contemplated that ail such contract work would be 
secured by one or the other of the alleged co-conspirators, or by some 
other person for their benefit, with the resuit that the works con- 
structed for the United States on such contracts would be let at high 
and exorbitant cost. 

In furtherance of this project, it is also charged that Carter, as 
engineer officer, would frame the spécifications of contracts for con- 
structing jetty works and training walls with a specified fraudulent 
intent. This consisted in the contrivance of spécifications in certain 
contracts of three designs of "mattresses" to be used as a part of the 
projected improvements. For thèse the contractors were to be paid 
by the United States at a certain price per square yard. Such con- 
tract, with its spécifications, would provide that the engineer in charge 
might, at his option, require the contractor to put in the works a large 
number of square yards of a particular design of what is called a 
"log and brush mattress," and other spécifications provided that the 
engineer at his option and at the same price to be paid by the United 
States, in lieu of the log and brush mattress, might require the same 
number of square yards of another specified design of what is usually 
called a "brush mattress." The log and brush mattress was costly 
in its character, and was therefore expensive to the contractor. The 
cost of the brush mattress was not only much cheaper to the con- 
tractor, but of much less value to the United States. By a vague 
description in the spécification of the cheaper and inferior, that is to 
say the brush mattress, the engineer, by a fraudulent and strained 
construction, would accept and approve large numbers of square yards 
thereof at very much less cost to the contractor, and of a value much 
less to the United States than would be the same number of square 
yards of the log and brush mattress which might under the spécifica- 
tions be exacted by the engineer. 

It is charged that the scheme comprehended that such spécifications 
should be so devised and drafted by the engineer officer that ail per- 
sons not parties thereto should hâve no information as to whi ch design 
of mattress would be required until after the bids for the contracts 
were received. It followed that bidders not parties to this scheme would 
be compelled, it is charged, to make bids at prices based upon the 
most expensive construction mentioned in the spécifications. On the 
other hand, it is further charged that the défendants would be advised 
by Carter before their bids were put in, and opened, that, if they or 
any one of them should be the successful bidder, the engineer officer 
would require mattresses of the cheapest design, and that the design 
itself would be construed most liberally in their favor. This, it is 
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stated, was done with the intent that the alleged conspirators, or some 
other person or corporation acting for them, should always be the 
successful bidders for such work at the lowest cost to the contractors, 
and at the highest cost to the United States. The efïect of this, as 
otherwise stated in the indictment, was to require the successful bid- 
der to furnish, at the option of the engineer officer, at one price per 
unit of work or material, several types of such work and of such 
material, largely varying in cost to the contractors — the option of the 
engineer officer, so far as the gênerai biddcr knew, was not to be 
exercised until after the letting of the contract, but that Carter would, 
prior to the time of opening the bids for such work, secretly inform 
the parties to the fraudulent scheme that he would require only the 
cheapest type of such material and work. This, it is alleged, was 
done to enable the contractors to obtain the contract at least expense 
to themselves and at greatest cost to the United States. It was also 
contemplated that, if some person not a party to the fraudulent scheme 
charged should be the successful bidder, the engineer officer would 
require him to furnish that type of work or material specified in the 
contract most costly to him ; and, further, that the engineer would in 
such case give the spécifications such rigid and unfair construction, 
against the interest of the contractor, that the performance of such 
contract would be ruinous to him. This was done, it is alleged, with 
the further purpose to eut off ail compétition between other contractors, 
and the parties to the fraudulent scheme. In addition to this, it is 
alleged that the scheme contemplated that Carter, as such engineer 
officer, should, in the actual construction of the work done under con- 
tracts obtained by or for the benefit of his co-conspirators, so change 
the quantifies and type of material and work as would insure to them 
the maximum profit in such contracts, and he should do this even 
though the changes thus made would resuit in imposing upon the 
government work and material of very inferior value. 

It is further charged that, when some person not a party to the 
scheme was the lowest bidder at the letting of such contracts, and 
one of the co-conspirators had put in a bid at a higher rate, Carter, 
as engineer officer, would recommend the rejection of the lowest bid 
for any slight defect in the proposai. In other instances, where it was 
discovered that a lower bid had been made, in order to carry out the 
fraudulent scheme, as such officer he would permit the parties to the 
scheme to présent hurriedly written proposais at a lower figure for such 
contracts and written guaranties thereon, and Carter would knowingly 
and corruptly approve for acceptance such proposais, although he 
might also know that the written guaranties were forgeries. It is 
charged that in addition he would knowingly approve for acceptance 
by the United States written modifications of such contracts and writ- 
ten consents of the contractors' bondsmen, although he knew the sig- 
natures of the contractors were forgeries, and it is alleged that he 
would knowingly and fraudulently approve for payment claims and 
accounts rendered to him as disbursing officer by the alleged co-con- 
spirators, or by one of them, or by a person or corporation who had 
nominally secured contracts for their secret benefit. And, finally, as 
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disbursing officer, it vvas charged that when in funds he would fraud- 
ulently pay over to the parties to said scheme, or one of them, or to 
some person or corporation for their benefit, the accounts of money 
for which their daims were rendered, and that the parties to said 
fraudulent scheme, including Carter himself, would divide and ap- 
propriate to their own use, the money thus fraudulently obtained. 

It is further charged that on or about the lst day of January, 1897, 
Benjamin D. Greene, John F. Gaynor, William T. Gaynor, Edward H. 
Gaynor, Michael A. Connolly, and Oberlin M. Carter, were proceeding 
with the construction of certain works in this district. This was under 
two contracts. Thèse had been obtained by the alleged co-conspirators, 
on' October 8, 1890. They were obtained, it is alleged, for their secret 
benefit, but in the name of the Atlantic Contracting Company, through 
Oberlin M. Carter, engineer officer in charge, fraudulently, at high and 
exorbitant priées and cost to the United States, by means of the 
fraudulent scheme hereinbefore described. One of thèse contracts was 
for the construction of jetties at Cumberland Sound. The other was 
for the construction of training walls and improving Savannah Har- 
bor. 

It is further charged that the alleged conspirators on the lst day of 
January, 1897, in this district, did conspire together to defraud the 
United States of large sums of money by means of the fraudulent 
schemes and device heretofore described, and that this scheme was 
applied, not only to the exécution and completion of the work under 
the contracts made on the 8th day of October, 1896, but also to the 
présentation to and approval by Oberlin M. Carter, engineer officer, of 
claims and accounts, and the payment of money on the same, and 
to the division of such money so fraudulently paid between the parties 
to said fraudulent scheme and conspiracy. 

It is further alleged that the conspiracy extended also to the con- 
cealment of the money so fraudulently paid y and so fraudulently di- 
vided between the conspirators; that the fraudulent scheme was also 
applied so as to obtain for the conspirators, or for some person or 
corporation for their benefit, ail contracts for river and harbor im- 
provements which might thereafter be let in the Savannah district; 
that this was done through Oberlin M. Carter, as such engineer officer; 
and that he also, in pursuance of said fraudulent scheme, as aforesaid, 
obtained for the accused modifications of contracts, and the présenta- 
tion and approval of claims and accounts upon the contracts so mod- 
ified, at high and exorbitant prices, and the payment of money on the 
same, and the division of such money so fraudulently paid between the 
défendants. The jury will observe the charge is that the conspirators 
agreed on or about the lst day of January, 1897, to apply thèse fraud- 
ulent schemes alleged to hâve been concocted in 1891, not only to the 
contracts of October 8, 1896, but to modifications of such contracts 
obtained, or to be obtained. 

It is further charged that, on or about the lst day of January, 1897, 
the alleged conspirators, including the défendants on trial, were pro- 
ceeding with the construction of certain works in this district. This 
was under the two contracts of the 8th day of October, 1896. Thèse 



UNITED STATES V. GKEENE 811 

had been obtained by the défendants, for their secret benefit, in the 
name of the Atlantic Contracting Company. They had been fraud- 
ulently obtained by means set forth in the fraudulent scheme herein- 
before described. One of thèse contracts was for the construction of 
jetties at Cumberland Sound, and the other was for the construction 
of training walls and for improving the harbor at Savannah. Then 
follows the spécifie charge that the défendants did on that day con- 
spire to defraud the United States of large sums of money by applying 
the fraudulent devices relating to the exécution of the work under 
such contracts to the exécution and completion of the work of the 
contracts of October 8th, upon which they were then engaged, and 
to the présentation and approval of claims and accounts, and the pay- 
ment of moneys on the same, and the division thereof. 

I will at this point caution you that ail I hâve said, or may say, 
in this description or analysis of the indictments, refers to matters 
alleged, and not to matters in évidence. You will recall my instruc- 
tions to the effect that, before a conspiracy of this character is punish- 
able by the statute of the United States heretofore explained, some act 
must be done by one or more of the conspirators to carry its object 
into effect. This, in the terminology of the law, is called an overt act. 
This imports an act which manifests the intention of the conspirator 
to carry out his criminal design. Such an act is now charged to 
hâve been done by two of the alleged conspirators. It is that Michael 
A. Connolly, one of the persons indicted, did on the 17th day of Mardi, 
1897, assist the said Oberlin M. Carter in the préparation of a certain 
document, purporting to be articles of agreement entered into between 
Oberlin M. Carter, captain corps of engineers, United States army, 
and the Atlantic Contracting Company. This document purported to 
modify the contract which had been made on the 8th day of October, 
1896, between the Atlantic Contracting Company and Oberlin M. 
Carter, captain corps of engineers, for the work at the entrance of 
Cumberland Sound, Ga. It purported to be signed by O. M. Carter, 
captain corps of engineers, United States army, and by the Atlantic 
Contracting Company, John F. Gaynor, président, and by William T. 
Gaynor, secretary. Upon thèse appeared the name of Michael A. 
Connolly as attesting witness to the signatures. It is charged that 
Michael A. Connolly did then and there himself write thereon the name 
and signature of the said William T. Gaynor, secretary; further, that 
the said Michael A. Connolly did likewise then and there assist the 
said Oberlin M. Carter in the préparation of a document purporting 
to be dated on the 18th day of Mardi, 1897, and purporting to be the 
written consent of Anson M. Bangs, and Eugène Hughes, the con- 
tractors' bondsmen, on the contract of October 8, 1896. This consent 
purported to relate to the modified agreement for work at Cumberland 
Sound, dated March 17, 1897, above described, and it is charged that 
Michael A. Connolly did then and there write the signatures, "Anson 
M. Bangs" and "Eugène Hughes," signed to said document, which 
purported to be their assent as sureties. It is further charged that he 
did then and there write the signatures "James C. Bogart" and "Henry 
Smith," which signatures purported to be signed on said document as 
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witnesses to the signatures of Anson M. Bangs and Eugène Hughes 
thereto. 

It is further charged that Oberlin M. Carter did then and there 
knowingly cause said documents with false signatures of William 
T. Gaynor, Anson M. Bangs, Eugène Hughes, James C. Bogart, and 
Henry Smith signed thereto, as aforesaid, to be then and there for- 
vvarded to the War Department of the United States, with Carter's 
recommendation for their approval by the Secretary of War. 

Another overt act charged to hâve been done to carry the object 
of the conspiracy into effect is that the alleged conspirators, Benjamin 
D. Greene, John F. Gaynor, William T. Gaynor, Edward H. Gaynor, 
Michael A. Connolly, and Oberlin M. Carter, did on the lst day of 
July, 1897, knowingly, willfully, and fraudulently cause to be pre- 
sented for approval and payment to Oberlin M. Carter, engineer in 
charge of the Savannah district, a certain daim against the United 
States ; the said conspirators knowing that the claim was 'f raudulent. 
The claim is as follows: 

"Savannah, Ga„ July 1, 1897. 

"The United States Engineer Department to the Atlantic Contracting Com- 
pany, Dr. 

"To labor and material furnished during the month of January, 1897, 
under formai written eon tract datod October S, 1890, on work of improving 
Harbor at Savannah, Georgia, as follows : 

31,724.23 square yards of brush mattress, at .9r> $30,138 02 

2,297.86 cubic yards of f ourth-elass stone at $2.75 6,319 11 

$36,4:57 13 
Less 10 per cent, retained 3,64û 71 

Amount due $32,811 42 

"Submitted by The Atlantic Coutracting Company, 

"By Kdward II. Gaynor, Treasurer." 

It is charged that this claim was fraudulent, because the price 
charged for the brush mattress was the high and exorbitant price pro- 
vided for in the contract of October 8, 1896, for Cumberland Sound; 
also that the quality of the material in said brush niattresses, and in 
the fascines composing the same, as furnished in said work and charged 
for in the claim, was inferior to that called for in the spécifications for 
said contract; that the form of construction of both mattresses and 
fascines are différent from and inferior to the form s prescribed in 
the spécifications ; that the mattresses contained less material per square 
yard of mattress surface than the spécifications required ; and that ail 
this was done in accordance with the fraudulent devices in the scheme 
hereinbefore described, and through the fraudulent exercise of his 
powers and discrétion by said Oberlin M. Carter, as engineer officer, 
in favor of the contractors, and against the United States. 

The second count charges the fraudulent scheme which it is al- 
leged was renewed and adopted by the conspiracy in substantially the 
same language as in the count just explained. Other overt acts, 
however, are described and charged. The first is that Oberlin M. 
Carter, engineer officer, as aforesaid, did then and there issue to the 
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Atlantic Contracting Company a certain check, signed by him in his 
officiai capacity, and drawn on the Assistant Treasurer of the United 
States, New York, and payable to the order of the Atlantic Contract- 
ing Company, for the sum of $345,000, for contract work improving 
Cumberland Sound, Ga., and did then and there deliver the said 
check to John F. Gaynor, in payment of a claim of the said Atlantic 
Contracting Company, for said sum, for work claimed to hâve been 
done by that company in the improvement of Cumberland Sound 
under the contract of October 8, 1896, which claim lie, the said Ober- 
lin M. Carter, then and there knew to be fraudulent. The check is 
set forth in words and figures following: 

"War. U. S. Engiueer, Office IOiigineers. 

"No. 275,037. Savannah, Ga., July G, 1897. 

"Assistant Treasurer of the U. S., New York. 

"Pav to the order of the Atlantic Contracting Co. three liuudred and forty- 
flve thousand dollars ($345,000.001. O. M. Carter, 

"Capt. Corps of Engrs. U. S. A., Engineer, TJ. S. A. 

"State object for which drawn : 

"Contract work. Improving Cumberland Sound, Ga." 

Hère also are reiterated, in substance, the charges as set forth 
in the second count, wherein the alleged fraudulent character of the 
claim is described. 

A third overt act is charged with relation to the issuance of another 
check of the same gênerai character, for the sum of $230,749.90, for 
contract work improving Savannah Harbor, Ga. This check, it is 
also charged, was delivered to John F. Gaynor in payment of a 
claim of the Atlantic Contracting Company for said sum. It is set 
forth in the indictment, as follows : 

"War. U. S. Engineer, Office Engineers. 

"No. 270,537. Savannah, Ga., July 6, 1897. 

"Assistant Treasurer of the U. S., New York. 
"Pay to the order of the Atlantic Contracting Company two hundred and 
thirty thousand, seven hundred and forty-nine 90-100 dollars (.$230,749.90). 

"O. M. Carter. 
"Capt. Corps of Eng. U. S. A., Engineer U. S. A. 
"State object for which drawn : 

"Contract work. Improving Savannah Harbor, Ga." 

It is alleged to be fraudulent for the reasons substantially stated 
in similar claims hereinbefore described. 

The charge of the third count is presented with some variation from 
the language used in stating the charges previously explained. While 
it would appear to be the charge of a conspiracy complète in itself, 
with relation to certain formai written contracts, each dated the Sth 
day of October, 1896, one of which was for the construction of jetties 
at Cumberland Sound, and the other for the construction of training 
walis and improving the harbor of Savannah, in a gênerai sensé, the 
means of which the persons charged availed themselves are similar to 
those set forth in the previous counts. To this is superadded the 
charge that Carier, as engineer officer, knowingly and corruptly, with 
intent to defraud the United States, would approve for acceptance 
written modifications of such contracts, and with false and forged 
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signatures of the contractors' bondsmen to written consents to such 
modifications, and would forward such false documents to the War 
Department of the United States, as if they were genuine docu- 
ments, for the approval of the Secretary of War. Tins was donc, it 
is charged, with the intent to secure to the alleged conspirators, with- 
out compétition, supplementary contracts at high and exorbitant 
priées. It is charged that the contractors themselves would bc the only 
real bidders for such contract work; that this was done secretly for 
the benefit of the conspirators, naming them ; and that Carter not 
only inaugurated such projects, but would so superintend the exécu- 
tion of the sarae that large amounts of unnecessary and useless work 
would be fraudulently undertaken and done. 

There is the further charge that Carter, as engincer officer in 
charge, would so falsely and fraudulently exercise his powers in 
the approval and acceptance of the work that the contractors would 
receive payment for the construction of such work under such con- 
tracts at high and exorbitant rates for the poorest and cheapest class of 
material and work put under such contracts at least cost to such 
contractors. 

As an overt act done in pursuance of this conspiracy, and to effect 
its object, it is charged that Michael A. Connolly assisted Carter by 
committing the same forgeries as charged in the first count ; that 
this was done with the same fictitious consents, and with the same 
forged signatures of Anson M. Bangs and Eugène Hughes, of James 
C. J3ogart and Henry Smith therein described, and that Carter did 
knowingly cause said document with said false signatures to be 
forwarded to the War Department of the United States with his 
recommendation that they be approved by the Secretary of War. 

As another overt act done in support of this conspiracy, it is charged 
that the conspirators did knowingly, willfully, and fraudulently cause 
to be presented to Carter for approval and payment a claim for the 
sum of $345,000 for labor and material and supplies claimed to hâve 
been furnished the United States from December, 1896, to June, 1897.' 
It is charged that the conspirators well knew that this claim was fraud- 
nient; that the labor, material, and supplies furnished and charged 
for at the priées fixed were of inferior quality and not in accordance 
with the spécifications of the contract; that the brush mattresses and 
fascines were not in accordance with the forms prescribed ; that the 
mattresses charged for by the square yard contained less material per 
square yard of mattress surface than the form of mattress required 
by the spécifications of the contract; and that the claim was false in 
this respect that the quantity of material charged for at the contract 
price was largely in excess of the quantity actually furnished. 

The fourth count of the indictment is framed under a différent 
pénal statute of the national laws. This is section 5438, Revised 
Statutes [U. S. Comp. St. 1901, p. 3674] : 

"Every person who makes or causes to be rnade, or présents or causes to 
be presented, for payment or approval, to or by any person or officer in the 
civil, military, or naval service of the United States, any claim upon or 
against the government of the United States, or any department or officer 
thereof, knowing such claim to be false, fictitious or fraudulent, or who, 
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for the purpose of obtaining or aiding to obtain the payment or approval of 
sueh claim, makes, uses, or causes to be made or used, any false bill, receipt, 
voucher, roll, account, claim, certificate, afBdavit, or déposition, knowing the 
same to contain any fraudulent or flctitious statement or entry, or who enters 
into any agreement, cornbination, or conspiraey to defraud the government of 
the United States, or any départaient or offlcer thereof, by obtaining or aid- 
ing to obtain the payment or allowance of any false or fraudulent claim — 
every person so offending in any of the matters set forth in this section" — 
shail be liable to the penalties prescribed. 

When you look to the indictments you will find that the fourth 
count charges conspiraey to commit the crime defined in the distinct 
clause of the statute. This provides : 

"Every person who enters into any agreement, eombinntion or conspiraey 
to defraud the government of the United States or any départaient or offieer 
thereof or aiding to obtain the payment or allowance of any false of fraudu- 
lent claim shall be liable" — to the penalties of the statute. 

The conspiraey charged in the fourth count is an explicit charge 
that Benjamin D. Greene, John F. Gaynor, William T. Gaynor, Ed- 
ward H. Gaynor, Michael A. Connolly, and Oberlin M. Carter did 
combine, conspire, confederate, and agrée together to defraud the gov- 
ernment of the United States by obtaining through Oberlin M. Car- 
ter, in his officiai capacity heretofore described, a certain false and 
fraudulent claim. This was for labor and material claimed to hâve 
been furnished by the Atlantic Contracting Company under the con- 
tract entered into on the 8th day of October, 1896, for improving Cum- 
berland Sound; that the claim was for the sum of $345,000; that 
Carter was a disbursing offieer of the United States intrusted with the 
disbursing of money applicable to such improvements ; that he was 
vested with power, duty, and discrétion to approve such daims ; that 
the conspirators, ail of them, knevv that the claim was false and 
fraudulent, in this, that the labor, material, and supplies furnished and 
charged for at the priées fixed in the contract were inferior in quality 
and not in accordance with the spécifications, nor were the brush 
rnattresses and fascines composing them in accordance with such spéci- 
fications ; and that the quantity of material charged for was largely in 
excess of that actually furnished. 

As an overt act to effect the object of the said conspiraey it is 
charged that the alleged conspirators presented a false and fraudu- 
lent claim in words and figures as follows : 

"Savannah, Ga., July 1, 1897. 
■"The United States Engineering Department to the Atlantic Contracting 

Company, Dr. 

"To labor and material furnished during the month of Deeember, 1896, on 
work of improving Cumberland Sound, Georgia, under formai written contract 
dated October 8, 189G, as follows : 

18.727.34 square yards of rnattresses at $1.10 $20.600 07 

1,968.06 cubic yards of third-class stone at $3.90 7,075 43 

$28.275 50 
Less 10 per cent, retained 2,827 55 

Amount due $25,417 95 

"Submltted by The Atlantic Contracting Company, 

"By Edward H. Gaynor, Treasurer." 
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— and that this claim was false and fraudulent for the reasons just 
stated. 

The fifth and sixth counts contain no charge of conspiracy, but 
are framed under the clause of the statute which provides-: 

"Every person who makes or causes to lie mafic or présents or causes to be 
présentée! for payment or approval to or by any person or oflieer in tlie civil, 
military or naval service of tlie United States, any claim upon or against 
the government of the United States or any départaient or offleer thereof, 
knowing such claim to be false, fictitious or fraudulent, or who for the pur- 
pose of obtaining or aiding to obtain payment or approval of such claim 
makes, uses or causes to be made or used any false bill, receipt, voucIkt, roi], 
account, claim, certificate, aflidavit or déposition, knowing the same to con- 
tain any fraudulent or fictitious statement or entry, shall be liable to the pen- 
alties of the statute." 

The fifth count contains no charge of conspiracy. It présents the 
spécifie allégation that the parties indicted did unlawfully, willfully, 
and fraudulently cause to be presented to Carter false and fraudulent 
claims for labor and material furnished by the Atlantic Contracting 
Company under a contract entered into on the 8th day of October, 
1896, for the construction of retaining walls and improving the Har- 
bor of Savannah; that this claim was for the sum of $230,749. It is 
charged to be of the same fraudulent character and for the same 
reasons set forth in the preceding count which has just been explained. 

The sixth count is similar in character. It charges that in the 
same manner and with the same criminal purpose thèse same parties 
did présent to Carter, in his officiai capacity, a fraudulent claim of 
the sum of $22,612.46. This claim was then and there presented in 
the form of a voucher and account in the words and figures follow- 
ing: 

"Savannah, Ga., July 1, 1807. 
"The United States Engineering Department to the Atlantic Contracting 

Company, Dr. 

"To labor and material furnished during the month of Deoember, 1S0G, 
under formai written contract dated October 8, 1890, on the work of improv- 
ing Harbor at Savannah Ilarbor, Georgia, as follows : 

21,356.07 square yards of maîtresses at .05 $20,288 84 

1,758.59 cubic yards of fourth-class stone at $2.75 4,836 12 

$25,124 90 
Less 10 per cent, retained 2,512 50 

Amount due .$22,612 40 

"Submitted by The Atlantic Contracting Company, 

"By Edward H. Gaynor, Treasurer." 

This is charged to be false and fraudulent for the same reasons 
set forth with relation to the fraudulent claims alleged to hâve been 
presented in the fifth count, 

The sixth count of this indictment concludes with the following 
charge : 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further 
présent that after the said Benjamin D. Greene, John F. Gaynor, William T. 
Gaynor, Edward H. Gaynor, Michael A. Connolly, and Oberlin M. Carter had, 
in said Southern district of Georgia, on or about the Ist day of July, Anno 
Domini 1897, conspired and agreed together to dei'raud the United States as 
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aforesaid, and after the said «mspirators bad done tlie acts hereinbefore set 
fortb to effect the objeet oî said eonspiracy, and at a time, the exact date of 
which is to the grand jurors aforesaid unknown. but which was prior to the 
lst day of December, Anno Domini 3899, the said Benjamin D. Greene, John F. 
Gaynor, William T. Gayuor, and Edward H. Gayiior left the Southern dis- 
trict and state of Georgia, and coutinuously remaiued away from said South- 
ern district and state of Georgia until or about the lst day of Feltruary, 
Anno Domini 3902, and during said period, to wit, from said time prior to 
tbe lst day of December, A. D. 1809, to tlie lst day of Febrnary, Anno 
Domini 11)02, coutinuously, the said Benjamin D. Greene, John F. Gaynor, 
William T. Gaynor, and Edward II. Gayuor were persons fleeing from 
justice." 

A brief explanation will suffi ce to expiain to you the charges in 
indictment No. 322. The same persons are indicted. It is charged that 
they formed and operated for some years in the district a certain 
scheme to defraud the United States under contracts for river and 
harbor improvements. This scheme is fully described in the indict- 
ment and is substantially the scheme heretofore explained to you. The 
devices to be used as charged were of three gênerai classes : The first, 
those relating to the fraudulent letting of the contracts to the de- 
fendants without compétition and at exhorbitant priées ; second, those 
relating to the exécution of the work in disregard of the spécifications 
and of fair dealing, and the fraudulent acceptance of such work by 
the engineer; third, those relating to the approval and payment by 
the engineer of the accounts to be rendered for such work. That the 
work was done at exorbitant and fraudulent prices, that the accounts 
were fraudulent, that the division of the fruits of the fraud between the 
engineer and the contractor followed, is also charged. 

It is further charged that on October 8, 1896, the défendants had 
fraudulently obtained from the engineer officer, by means of the said 
fraudulent scheme, two certain contracts, described in the indictment, 
let by the engineer. The distinct charge of eonspiracy follows. It 
is made in the following language: 

"The said Benjamin D. Greene, and naming the other alleged co-conspira- 
tors, on said lst day of January, 1897, in the said Eastern division of tbe 
Southern district of Georgia, then and there unlawfully, kuowingly, and 
feloniously amongst tbemselves, and with said divers other persons to the 
grand jurors aforesaid unknown, did band, conspire, coniederate, and agrée 
together as aforesaid, to defraud the United States of said divers large sums 
of uioney bereinbefore mentioned, by meaus of applying said fraudulent 
scheme in and to tbe exécution and completion of the work under said con- 
tracts so made on the 8th day of October, 1890, as aforesaid, and in the 
obtaining of the money for tbe fraudulent accounts which should be rendered 
under said contracts to said Oberlin M. Carter, as snch engineer oflieer as 
aforesaid, and geuerally to carry said fraudulent scheme into exécution in the 
obtaining of ail contracts of like character which might thereafter be let in 
said Savannah district by the United States through the said Oberlin M. 
Carter, as such engineer officer." 

In the second count, as an overt act done to carry out the objeet of 
the eonspiracy, it is charged that the défendants Connolly and Carter 
knowingly prepared on Marçh 17, 1897, a document with false sig- 
natures and false witnesses, giving to the défendant contractors, with- 
out compétition, a contract for harbor improvements by dredging, and 
14BF.— 52 
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that Carter approved this contract and recommended its acceptance 
by the Secretary of War. 

The third count charges as an additional overt act that the dé- 
fendants on the lst day of July, 1897, caused to be presented to 
Carter as such disbursing officer a certain claim against the United 
States, which claim is set out in a former count in vvords and figures. 
And it is further çharged that they knew the claim to be false and 
fraudulent. 

The fourth and fifth counts charge as to other overt acts the issuance 
by Carter of two certain checks as disbursing officer. Thèse are de- 
scribed in the respective counts, and thèse it is charged were issued 
for claims presented by the défendants which lie and they knew to be 
fraudulent. 

In the sixth count is charged the conspiracy alleged to hâve been 
formed on or about January 1, 1897, and is in légal effect the same 
as the third count in indictment 371, which lias been heretofore ex- 
plained; but it sets forth the conspiracy there charged without re- 
citing the antécédent scheme or combination, as had been done in the 
first count of that indictment, and in this also. 

The seventh count charges an overt act to carry out the object of 
the conspiracy, the présentation of the claim for $345,000 for labor, 
material, and supplies, heretofore described. And the eighth count 
charges another overt act, namely, the issuance by Carter, as en- 
gineer officer in charge of the Savannah district, of a certain check 
in payment of said claim which lie then and there knew to be fraudu- 
lent. The check is set forth in this count of the indictment, and is the 
same check for $345,000 which lias been heretofore read. 

The last two counts, namely, ninth and tenth, of this indictment, 
hâve been stricken on demurrer. This was the first indictment found. 
It was clearly not obnoxious to the statute of limitations for the 
crimes alleged, and therefore contains no charge that the accused now 
on trial were fugitives from justice. 

The grand jury has also indicted the persons accused for the crime 
of embezzlement. Generally it may be said that this is a charge of 
crime based upon substantially the same facts and circumstances upon 
which the governnient relies to sustain the indictments already ex- 
plained. Embezzlement may be defined as a fraudulent appropria- 
tion of another's property by a person to whom it has been intrusted, 
or into whose hands it has lawfully corne. The offense is.of statutory 
origin, and the particular statute of the jurisdiction in which it is 
charged must be considered in order to détermine the constituent élé- 
ments of the offense there defined. This is in section 5497 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3707]. Omitting irrelevant 
language, it will read: 

"Every * * * person not an authorized depository of public moneys, 
who knowingly receives from any disbursing officer * * * or otlier agent 
of the United States any public money * * * othervvise than in pay- 
ment of a debt against the United States, or who uses, transfers, converts, 
appropriâtes or applies any portion of the public money for any purpose not 
prescribed by law * * * is guilty of an act of embezzlement of the 
public money so * * * used, converted, appropriated or applied, and 
shall be punished," etc. 
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The indictment framed pursuant to this statute is No. 476. It de- 
scribes the officiai character of Carter, his trust for the improvement 
of rivers and harbors in the Savannah district, his powers, duties, and 
discrétion, particularly that of approving or rejecting claims and ac- 
counts, his discrétion as a disbursing ofricer and agent of the United 
States for the payment of such claims from funds intrusred to him. 
It is then charged, by virtue of his office, and wbilst he was so em- 
ployed, that he had possession of the sum of $075,7-10, in lawful money, 
the property of his employer — the United States. It is further 
charged that the other défendants, Grecne, the three Gaynors 
named, and Connolly, not being authorized depositaries of the 
United States, received from Carter this sum, well knowing that 
it had been fraudulently paid out by him, and did then and there, 
with like guilty knowledge, apply this public money to the pay- 
ment of two fraudulent claims against the United States aggre- 
gating that amount. Thèse claims, it is alleged, Greene, the Gaynors, 
and Connolly caused to be presented in writing to Carter, and that 
they well knew the claims thus presented upon which the money was 
paid were fraudulent, and that such payment was an application of 
the public money of the United States for a purpose not prescribed by 
law. The indictment sets out a description of the claims and the par- 
ticulars in which they are alleged to hâve been fraudulent. A de- 
scription of the claims and the particulars ; that is, a répétition. This 
description does not vary in any material way from that utilized in 
the other indictments. The method of the alleged fraudulent pay- 
ment by Carter is also described. And it is charged that Greene, the 
Gaynors, and Connolly, so knowingly applying.the public money of 
the United States for a purpose not prescribed by law, did then and 
there embezzle the same. 

The second count of this indictment contains a similar charge of 
embezzlement. This describes an alleged fraudulent claim relating 
to the Cumberland Sound work, and the amount alleged to hâve been 
embezzled is $345,000. 

The third count charges a similar offense. It describes a claim 
alleged to be fraudulent relating to the Savannah Harbor work. The 
sum alleged to hâve been embezzled is $230,749.90. 

It will be observed that the fourth count of the indictment makes a 
gênerai charge of embezzlement against the persons named in the 
first three counts and against Carter also, and charges him as par- 
ticipating with the others in the felonious embezzlement of the sum 
of $575,749.90, which is the aggregate of the sums alleged to hâve been 
fraudulently claimed on the Cumberland Sound work and on the 
Savannah Harbor work. It is also alleged to be the parcel of money 
of which the said Oberlin M. Carter then had the custody, management, 
and control by virtue of his employment. And they are ail charged 
that they did fraudulently and feloniously apply and dispose of the 
same to their own use and benefit ; said application of said money being 
not for a purpose prescribed by law. 

To each count of said indictment for embezzlement there is appended 
the following charge : 
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"Aud the grand jurors aforesaid, upon tlieir oaths as aforesaid, do further 
présent that after the commission of tlie said embezzlement, and after the 
aets done liereiiibefore set forth, to acconiplish said embezzlement, at a time 
the exact date of which is to the grand jurors aforesaid uuknowr,, but which 
was prior to tlie .Ist day of Deeeniber, A. D. 1S00, tbe said Benjamin D. 
Greene and John F. Gayiior left tlie Southern district and state of Georgia, 
and contimiously remained away from said Southern district of Georgia until 
on or about tlie Ist day of February, A. I). 1902, when they returned to said 
Southern district of Georgia, and again on or about the ïth day of JJareh, 
A. D. 3002, the said Benjamin I). Greene and John F. Gaynor again left the 
Southern district of Georgia and remained away from said Southern district 
and state of Georgia until on or about the 9th day of October, A. D. 1905, 
and that during said period. to wit, from the said time prior to the said Ist 
day of December, A. D. .1899, and the said 9th day of October, A. D. 1905, the 
said Benjamin D. Greene and John F. Gaynor were persons lieehig from 
justice. Contrary to the form of the statute in such cases made and pro- 
vided, and against the peace and dignity of the said United States." 

Such is the analysis of the indictment. 

Tlie grand jury having returned into court the indictments thus 
explained, and the accused having pleaded not guilty, the issues are 
formed to which for the last three months the jury and the court hâve 
given their undivided attention. There are, gentlemen, certain funda- 
niental principles to which at this stage of my effort to assist you I 
will call your attention. One of thèse is that ours is a government 
of laws, and not of men. It follows that the triors of every accu- 
sation équivalent in importance to that under considération, namely 
the jurors, should clearly understand not only the law, but the reason 
for the existence of the law, in whose administration their assistance 
is invoked. Amongthe chief causes of the formation of our govern- 
ment was the necessity for making rules for the régulation of inter- 
state and foreign commerce. At one period of our history, even after 
our independence of Great Britain had been established, we had no 
such rules. Rhocle Island might, and did, tax imports from Massa- 
chusetts and New York at a greater rate than similar commodities from 
Great Britain or any other foreign land. South Carolina might es- 
tablish a custom house to exact imposts on products shipped from 
Georgia, and Georgia might do the same thing against South Caro- 
lina or any or ail of the 13 original states. This produced a condition 
which was seen to be intolérable, and some of the great men who had 
achieved our liberties set to work to arrange a treaty or agreement of 
commerce between Maryland and Virginia, and incidentally to con- 
trol the navigation of the Potomac River and the Chesapeake Bay. 
Washington, Madison, and other illustrions Americans of that day 
were promoters of this plan. But when the first conférence was held 
at Alexandria, in Virginia, it was at once perceived that such an 
understanding was necessary, not only between Maryland and Vir- 
ginia, but between ail of the states which had taken part in the Révo- 
lution and had but four years previously established their independence. 
Further considération between the statesmen and patriots of that day 
evolved the great convention of 1787, which framed the Constitution, 
the foundation law of our government. The convention which framed 
this Constitution was a body of men of whom the history of time 
affords no superior. It was composed of 55 members. The grade 
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of intellectuality was exceedingly high. Many of the states had taken 
care to send the older patriots. Four had signcd the Déclaration of 
Independence 11 years before. Many were brilliant patriots of '76. 
Eighteen belonged to the Continental Congress. The convention truly 
represented the wealth, conservatism, and culture of the states. While 
many of the delegates in this day would be termed.aristocrats, they 
were ail devoted to the maintenance of the largest liberty consistent 
with the public safety, but no more. The convention comprised men 
familiar with the history of nations, and compétent to deduce the les- 
sons of expérience from the aimais of time: Jurists of profound and 
solid learning, who well knew how much the noble science of juris- 
prudence had accomplished in the advancement of liberty and just 
government; soldiers, whose fortitude in the physical sufïering of the 
battle and camp enabled them to estimate correctly the blessings of 
peace, which good government alone can insure. At last it was 
finished, and the illustrious Bancroft déclares : 

"The members were awe-struck with the result of their counsels. The 
Constitution was a nobler work than any one of them had believed possible to 
devise." 

Jefferson has proclaimed that "it was the wisest ever presented to 
man"; and Gladstone, whose marvelous career had begun when your 
fathers were yet unborn, and who has yet lately departed, one of the 
noblest instances of enduring intellectuality the world has ever known, 
has declared: 

"As the British Constitution is the most subtle organism which has pro- 
ceeding from progressive history, ko the American Constitution is the most 
wonderful work ever struck off at a given time by the brain and purpose of 
men." 

The objects of this Constitution, which is but a brief instrument, 
are adequately stated in its preamble : 

"We, the People of the United States, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the com- 
mon défense, promote the gênerai well'are, and secùre the Blessings of Liberty 
to Ourselves and our Posterity, do ordain and establish this Constitution for 
the United States of America." 

Such were the purposes of the law which organized the great 
Republic. This Constitution created a national Législature. It com- 
prehends, as you know, a Congress composed of the Senate and House 
of Représentatives. This is the lawmaking body. The Constitution 
granted certain powers to Congress. Four of thèse and the laws, 
made in pursuance thereof, may be easily discoverable among the foun- 
dation stones on which the indictments before you must rest: 

First: "The Congress shall hâve Tower to Iay and colleet Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and gênerai Welfare of the United States; but ail Duties, Imposts and Ex- 
cises shall be unii'orm throughout the United States." 

Second: Congress shall hâve Power "Tp regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Trihes." 
>. Third: Congress shall hâve Power "To make ail Laws which shall be 
neeessary and proper for carrying into Execution the foregoing Powers, and 
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ail other Powers vested by tins Constitution in the Govnrnment of the United 
States, or in any Department or Officer thereof." 

Fourth: "No money shall be drawn froin the Treasury but in Conséquence 
of Appropriations made by Law ; and a régulai' Statement and Account of 
the lieeeipts and Expenditures of ail Public Money shall be published froin 
lime to time." 

Under the laws made pursitant to the grant of the taxing povver, 
the funds which the proof before you shows were intrusted to the dis- 
bursing officer of the government, and were subsequently expended, 
were collected from the people. Under the power of Congrcss re- 
lating to the expenditure of this money, acts of appropriation were 
made by Congrcss before a dollar of it was available for river 
and harbor improvements on the coast and on the interior waterways 
of Georgia. Thèse appropriations were made under and in obédience 
to the principle of the preamble to promote the gênerai welfare, and 
under the express grant of Congress to regulate interstate and foreign 
commerce. The object of this grant has for many years been held 
to inclttde the promotion of interstate and foreign commerce, and, 
since mtich of this was conducted by maritime and waterway navi- 
gation, it has been as steadily held by our government that Congress 
had and has the power to make appropriations for the improvement 
of our harbors, of the approaches thereto, and of our navigable streams. 

Commerce, said the Suprême Court, includes navigation. The 
power to regulate commerce comprehends the control for that purpose, 
and to the extent necessary, of ail the navigable waters of the United 
States which are accessible from a state other than that in which 
they lie. Again, in a famous case between South Carolina and Georgia 
involving the improvement of the Savannah river, the Suprême Court 
declared that the right to regulate commerce includes the right to 
regulate navigation and hence to regulate and improve navigable 
rivers and ports on such rivers, and the same doctrine was emphasized 
in the case of Carter when it was carried to the Suprême Court of the 
United States. 

A further brief considération of the philosophy of our organic law 
will show you the reason for the laws with the violation of which 
the accused stand indicted. There is no syllable in the Constitution 
which expressly déclares that conspiracy to defraud the government 
or embezzlement of government funds is criminal. There is, however, 
the grant of power to Congress "to make ail laws which shall be neces- 
sary and proper for carrying into exécution the foregoing powers, and 
ail others powers vested by this Constitution in the government of the 
United States, or in any départaient or officer thereof." Now, when 
Congress was given power to collect the money of the people, it fol- 
lowed ex necessitate that it rhust hâve the power to pass laws for its 
protection. When it was required that Congress should not spend 
money of the people except for the purpose for which it was appro- 
priated, it became necessary to pass laws to guard the money which 
had thus been appropriated. When Congress was given the power 
to regulate interstate and foreign commerce, it was given the power 
to enact the laws to make that régulation of such character as would 
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promote interstate and foreign commerce, and would be contributory 
to the welfare of the people. And so thèse laws under which thèse 
indictments are framed we're enacted by the représentatives of the 
people of the states in Congress assembled. 

Pardon me, if in passing I call your attention to another principle 
of that great instrument of organic law. It provides: 

"This Constitution and the Laws of the United States which shall be made 
in pursuance thereof : and ail Treaties made, or which shall be made, under 
the Authority of the United States, shall lie the suprême law of the land; 
and the Judges in every State shall be bound theroby, anything in the Con- 
stitution or laws of any State to the Contniry notwithstauding." 

Not only is this to be found in the Constitution of the United States, 
but this provision is expressly reiterated in our own Constitution, and 
is expressly enacted in the first section of the Code of Georgia, that 
famous codification which is the pride of our jurists and the people 
of this state. 

It follows, then, that this case in contemplation of the indictments 
involves, to an extent, the basic principles of our government; the 
safety of the money collected from the people for governmental pur- 
poses ; the fidelity and integrity with which the Constitution and the 
laws design that it shall be appropriated for the purpose for which 
it was voted. In this case, this was an improvement, for the people 
of our state, the people of other states, and foreign lands dealing with 
us, of the facilities and instrumentalities of commerce found in those 
harbors, estuaries, and rivers with which the God of nature has so 
richly endowed our shore line, and on whose bosoms the commerce 
of this people may be borne from the farms where it is they are pro- 
duced to producers and customers in other states and in foreign lands. 
It is, then, gentlemen, no ordinary case. It should command the 
liveliest attention of the conscientious, patriotic, and intelligent citi- 
zens who are selected from among their fellows and at whatever 
hardship to themselves, consecrated by law for its fearless, impartial, 
and righteous détermination. Nor should you forget that it involves 
other basic principles of government. Thèse are clearly outlined 
by the Bill of Rights in the Constitution. This provides that: 

"Xo person shall be held to answer for a capital, or other infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in. the land or naval forces, or in the militia, when in actual service in time 
of war or public danger." 

It also provides: 

"In ail criminal prosecutions, the accusée! shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and District whereiu the 
crime shall hâve been committed, which district shall hâve been previously 
ascertained by law, and to be confronted with the witnesses against him; to 
hâve compulsory process for obtaining witnesses in his favor, and to hâve the 
assistance of counsel for his défense." 

In the practical application of that sovereign rule which secures 
to the accused an impartial trial, there are other settled principles 
of the law to which your attention must be called. One of thèse 
is that the burden of proof is upon the prosecution. This imports 
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that the government îs always under the obligation of proving every 
fact necessary to substantiate the accusation which, through its time- 
honored instrumentant}", the grand jury, it has preferred against the 
person accused. This rule is but another illustration of the humanity 
of American law. It is familiar to ail who hâve taken part in the 
trial of criminal cases. A proposition equally familiar is the logical 
séquence to that just stated. It is that the accused is presumed to be 
innocent until by the submission of proof the jury is satisfied that 
he is guilty as charged. Hovv simple and yet how sovereign are 
thèse safeguards of liberty. But the law is not framed exclusively 
ior the protection of the accused. It has regard, also, to the interest 
of society as well. It follows that while the burden of proof is on 
the prosecution, and while the accused is presumed to be innocent, 
yet when the weight of évidence, considered as a whole, satisfies 
the jury beyond a reasonable doubt that the charge is true, the pre- 
sumption of innocence is destroyed, and, in those fortunate commu- 
nities where the laws are observed, a conviction is at once the logical 
and légal resuit. 

It is important that you should clearly understand the term "rea- 
sonable doubt." It does not import a mère possible doubt, because 
cverything relating to human affairs and dcpending on moral évi- 
dence is open to some possible or imaginary doubt. A reasonable 
doubt is that state of the case, which, after the entire comparison 
and considération of ail the évidence, leaves the minds of the jurors 
m such a condition that they cannot say they feel an abiding con- 
viction, to a moral certainty, of the truth of the charge. By "reason- 
able doubt" is not meant a strained or whimsical conjecture, but an 
actual, sincère, mental hésitation caused either by insufficient évi- 
dence or by unsatisfactory évidence. 

The term "évidence" includes not only that offered on the part of 
the government, but that also offered for the défense. If, then, in- 
cluding the testimony of the accused, who in thèse courts is per- 
mitted to give évidence under oath, upon considération of ail the 
proof, there is a reasonable doubt remaining, the accused is entitled 
to the benefit of it by an acquittai. There can be, however, no rea- 
sonable doubt of a fact or conclusion, if it has been clearly established 
by satisfactory proof. In this case the évidence has been both di- 
rect and circumstantial. "Direct" évidence is that which immediately 
points to the question at issue. It is positive in its character. It 
often dépends upon the credibility and intelligence of the witnesses 
who testify to a knowledge of the facts. It may also be documentary 
in character. "Indirect" or "circumstantial" évidence is that which 
tends to establîsh the issue only by proof of facts sustaining by their 
consistency the hypothesis claimed, and from which the jury may 
infer the fact. "Direct" and "circumstantial" évidence differ merely 
in their logical relations to the fact in issue. Evidence as to the ex- 
istence of the fact is "direct." "Circumstantial" évidence is com- 
posed of facts which raise a logical inference as to the existence 
of the fact in issue. A conviction may well be had upon circumstantial 
évidence ; but, to warrant a conviction on évidence of this character, 
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the proven facts must not only be consistent with the hypothesis of 
guilt, but must do this so clearly and satisfactorily as to exclude 
every other reasonable hypothesis save that of guilt. 

While the basic principles defining the rights of the accused, and 
the obligations of the government in criminal cases, are the same 
in the state as in the United States courts, there is an important dif- 
férence in the relations of the court and the jury, in the degree of 
assistance which may be rendered the jury by the court, to which 
I must call your attention. 

The Suprême Court of the United States lias declared: 

"In the courts of the United States, as in those of England, from which oui' 
praetice was derived, the judge, in submitting a case to a jury [that is, the 
judge of the United States courts] may, at lus discrétion, whenever lie thinks 
it necessary to assist thom in arriving at a just conclusion, comment upon the 
évidence, call their attention to parts of it which lie thinks important, and 
express his opinion upon the facts." 

In another case the rule is more elaborately stated. Referring to 
the relations of the court and jury in thèse courts, while declaring 
that what is said by the court as to the facts is only advisory, and in 
no wise intended to fetter the exercise finally of the juror's own 
independent judgment, the Suprême Court observed: 

"Within thèse limitations, it is the right and duty of the court to aid theni 
by recalling 'the testimony to their recollection ; by eollating its détails ; by 
suggesting grounds of préférence, where there is contradiction ; by direet- 
ing their attention to the most important facts ; by elueidating rhe 
true points of inquiry ; by resolving the évidence, however eom])licated, 
into its simplest éléments, and by showing the bearing of its several parts 
and their combined effect, stripped of every considération which might other- 
wise mislead or confuse theni. How this duty shall be perfonned dépends 
in every case upon the discrétion of the judge. There is noue more important 
resting upon those who préside at jury trials." 

Some practitioners seem to think with the eccentric Horne Tooke, 
who told Lord Mansfield, before whom he was being tried, that his 
Lordship's only business was to help the tipstaves keep order while 
the jury tried the case. Some of the states, but not ail, deny to the 
judges the right to assist the jury in finding the facts; but this prae- 
tice the Suprême Court of the United States has expressly held has 
no place in the praetice of the United States courts. And said that 
eminent lawwriter, the late Seymour D. Thompson, in his work on 
"Chargïng the Jury" : 

"Such a System is scarcely more wise than it would be to sélect a lawyer, a 
doctor, a clergyman. a farmer, a merchant, a shoemaker, a blacksmith, a 
saloonkeeper, a street-car driver, a capitalisa and a barber, constitute theni a 
ship crew, and start them out on a voyage in company with an experienced 
navigator, who is .permitted to give them gênerai instructions on the theory 
of navigation, but who is prohibited from giving them auy ])ositive order how 
to navigate the ship, and from correcting any blunders tbey may make in 
navigating it." 

Tt must be, however, borne in mind that ail the court may feel at 
liberty to say is said merely to assist, and not to control, you. Yours, 
under our System, is the absolute right to find the facts for yourselves. 
The truth has been anchored in our jurisprudence for centuries that 
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12 good men in the jury box are, of ail others, the best attainable 
triors of facts. You must therefore recall the facts for yourselves, 
and my summation is merely advisory, to aid you as far as I can. 
This case has lasted three months. There are multitudes of ex- 
hibits, and more that 12,000 pages of évidence, I believe. The effort 
of the court, in the limits above stated, to présent the salient and 
what seems the more material facts, may be, in such a case 
as this, as it is intended to be serviceable to you in reaching the just 
and righteous conclusion which the law and your duty require; but 
the duty of finding the facts is exclusively your own. 

It is appropriate hère to state a settled rule of évidence that pre- 
vious intimacy between persons chargée! with conspiracy is com- 
pétent and important proof on the' trial. "It is usual," said an emin- 
ent writer on the criminal law, "to begin by showing that the de- 
fendants ail knew each other, and that a certain degree of intimacy 
existed between them, so as to show that their conspiring together 
is not improbable; and if to this can be added évidence of any con- 
sultations or private meetings between them, there is, then, a strong 
foundation for the évidence to be subsequently given, namely, of the 
overt acts of each of the défendants, in furtherance of the cômmon 
design." Proof of close intimacy would seem especially important 
if thé duties of the parties respectively were intended to be in opposi- 
tion, and, should the occasion arise, might forbid such intimacy. As 
1 remember the évidence, it appears that Lieutenant O. M. Carter, 
corps of engineers, of the United States army, was assigned to duty 
under Gen. Gillmore, of the same corps, about August 1, 1884. His 
duties were connected with the river and harbor improvements made 
and to be made by the government of the United States in what is 
known as the "Savannah District." The défendants Benjamin D. 
Greene and John F. Gaynor were engaged in doing river and har- 
bor work in the Savannah district about that time. Subsequently 
Carter, Greene, and Gaynor became acquainted. Carter, it will be 
observed, was a trusted officer of the government, a graduate of 
West Point, and because of proficiency in his studies had been ap- 
pointed to the corps of engineers. Placed hère by the government, 
for the purpose of guarding its interests, it was his duty to deal at 
arm's length with the contractors whose work he was ordered to 
supervise. His commanding officer, Gen. Gillmore, had his head- 
quarters in New York. Carter was in local charge. His salary was 
fixed by act of Congress, and paid from the public treasury. It was 
at this time $2,208. If he had other means or sources of income at 
this time, the fact does not appear from the évidence. As early 
as 1886 évidence is offered to show that a loan of $1,600 was made by 
Greene, one of the contractors, to Carter, the trusted représentative of 
the government. It amounted to 72 per cent, of the annual salary of 
this officer. It is true that this loan was afterwards repaid with in- 
terest, but whether, as the government contends, intimacy as a matter 
of fact existed between the engineer officer and the contractors, the 
jury must détermine from this and other proof. The question is 
not whether any of thèse suggested projects between Carter and the 
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contractors, if they existed, were in themselves corrupt or criminal. 
They are ofïered merely to show intimacy. It need not be criminal 
mtimacy, but this feature of the proof in cases of conspiracy is met, 
if the mère fact of intimacy is shown. 

Among the number of letters from Carter to John F. Gaynor is 
one dated November 2, 1885. It contains this expression : 

"If you know of any luuibermen who want to buy pine Iands in Georgia, I 
think I can put you into sornething paying." 

While stating that he can get a tract of 60,000 acres of virgin yellow 
pine on the Altamaha river, and has contingent opportunities to 
get 104,000 acres more, he adds: 

"If you know of any one to whom you can soll, or if you are too busy, and 
will send me the names of big firms who might want to buy, I will attend to 
the matter myself. It is not yet cold enough to go to work on our project." 

What that project was, the évidence does not disclose. "So I am 
looking up pine lands and whooping up the convention." It was 
stated in the opening argument of the district attorney that the con- 
vention was to promote large appropriations by Congress for rivers 
and harbors, and this seems to hâve been further recognized in the ar- 
gument on both sides. This was something more than a year after 
his assignment to duty in this district. At a later period, namely, 
May 24, 1888, in a letter addressed to "Dear Captain," signed "O. M. 
C," and indexed in his letterbook under the name B. D. Greene, 
it appears that the contemplated ventures were not confincd to timber 
lands. After some information about the cost and consumption of 
gas manufactured by certain companies, we read as follows : 

"Be careful about the air jack and not let any inventor steal our ideas 
and leave us out. * * * I think we can essay to give him (Minis) one- 
fourth, and you, John and I to take one-fourth each, if it cornes to anything. 
Keep a record of the expense, and we will share that, anyway, but above 
ail things don't let some one steal our thunder, as I believe there is something 
in it. * * * I hâve just been offered a chance in a marble quarry which 
looks well. * * * Do you know where is the best place to hâve it tested 
and its marketable value obtained? * * * If it amounts to anything, of 
course I want you to go in with me, but say nothing to John, as this is 
another matter. I hear nothing further about the railroad." 

If by "John" the défendant John F. Gaynor was meant, it was 
apparently contemplated, it would seem, to let him into a share of 
the profits on the air jack, but to exclude him from the quarry. 

Another letter, dated June 11, 1888, from Carter, indexed as be- 
fore, "Dear Captain," is asked: 

"What could you afford to pay for rock delivered to you on the cars at Sa- 
vannah or at Brunswick (to be used at Fernandina) ? I expect to go to some 
quarries on the Une of the S., F. & W. in about ten days, and they say they 
will put rock in at Savannah and Brunswick at whatever rates I say. Of 
course, I haven't seen the quarries yet, but if the rock is good, it will be 
worth looking into." 

In a letter of August 23d, in the same year, 1888, addressed "My 
Dear Captain," signed "O. M. C," not indexed, after saying, "I had 
a long talk with Gordon yesterday about the timber question," that 
priées had more than doubled within the last two years, he writes : 
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"I Saw Huestead about the marble, and he says that lie learns that a 
very badly sbattered spécimen was shipped to New York. Don't 
fail to see Clay," he writes, "the next time you go to town, as Minis is 
very anxious, and I think more than ever there is somcthing in it." 
He adds : "I hâve had Oconee and Ocmulgee transferred to me. 
Craighill is in California." The Oconee and Ocmulgee are Georgia 
rivers upon which improvemcnts were contemplatcd, and Craighill was 
Carter's commanding officer, who, it afterwards appears, was under 
duty to visit and inspect the work in his local charge. 

Again, on September 1, 1888, the letter books disclose a communi- 
cation to "Dear Captain," from "O. M. C," relative to a lease of 
quarry lands at Rome. "I hâve many things to talk to you about," is 
written. "I hâve also m)^ eye on some coal lands near Birmingham." 

Again, on September 23, 1888, from the same to the same, it is 
stated : 

"There may be some delay in getting ont spécifications for works, as every- 
thing goes to Craighill, and he is away a great part, of the time. Wall send ns 
soon as they are ont. A paving oompany lias just been organized hère that I 
can get 50 shares in. I hâve nothing to invest jnst now, as my money is tied 
np at home, but I thonght you and John might like to take $1.250 or $2,500 
worth of stock. Let me know if you wish to venture in it. By the way, I 
think I can get the Central Railroad to agrée to deiiver from 500 to 1,000 
tons of granité at their wharvcs diiiiy at from .$1.50 to ijil.TO per ton. I siu- 
cerely hope the Chili scheme is not a paper one only. It looks too bright to 
last." 

The jury may consider this as throwing light on the question 
whether or not Carter was interested in the Chili scheme. 

From the same to the same, November 22, 1888, this again treats 
of the pnuematic jack, also scheme for tying cotton, a visit from a 
Mr. Clay, and states : 

"I told him that I wished you, Gaynor. Minis with me in the jack, but only 
you, Gaynor, himself and myself in the cotton tying business. Whatever you 
do, I shall be satisiied with, but my suggestion is that you, Gaynor, Minis, 
Clay and I shall each hâve a one-flfth interest in the jack [in the other you, 
Gaynor, Clay and I hâve one-fourth]. I think we bave a thing whieh is 
worth millions, the best thing since the air hrake. Whatever the Chili busi- 
ness cornes to, this appears to be certain." 

Again, you may consider if the Chilian project was in part Carter's 
or was it true, as Greene testified, that Carter had nothing to do 
with it? 

"Minis just this moment came in. Ile thinks he ought to bave one-fourth, 
and that you and Gaynor ought not to want as much as he. Kut I ex- 
plained Gaynor's value in labor troubles, and so forth, and he acquiescod in 
my oinnion." 

From the same to the same, May 26, 1889, the ventures multiply: 
"Yours of 24th received. I saw Shepard and gave him the spécimens I 
collected. From his partial tests he was very enthusiastic, saying I had the 
most valuable thing in the country, that it would make ail connectai with 
It rich, that he wanted to go in, and so forth. * * * I saw Gordon 
yssterday and told him I wished the same parties as before, namely, you, 
John, Corner, himself and myself in it. Ile objectai, said he wished to share 
equally with me, but did not wisli to admit others, and so forth; said this 
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was a new deal, and so forth. It was much as I Lad antieipated, but, of 
course, John and I go in on my share, whieh may amount to something. 
* * * Shall you be hère within a week'.' • If not, c-an you manage to let 
me hâve $2,000, if I sliould need it? I clon't want to be frozen ont of a 
good thing. Gaynor is not hère, and I hâve not seen him in some days." 

In a letter from Carter to Gen. Dttnne, April 10, 1888, référence is 
made to Gen. Gillmore's death, and the writer states that he has 
had local charge of Savannah Harbor, Cumberland Sound, Bruns- 
wick Harbor, Altamaha and Savannah rivers, and Fts. Clinch, Ogle- 
thorpe, and Pulaski, and: 

"I should be very glad if I could be retained hère and put in charge of 
them. * * * I should be very glad to hâve the commaud as indicated." 

There is other évidence upon which the government relies to show 
intimacy between Carter, Greene, and, apparently, Gaynor also. It ap- 
pears from the évidence that a Mr. Curtis, now dead, who was an 
mspector on the works under Carter, reported that Greene and Gay- 
nor had attempted to bribe him. As representing the government, it 
was obviously the duty of Carter to investigate, and report upon, this 
charge. On the contrary, it appears that on June 6, 1889, he wired 
Greene in New York as follows : 

"General Alexander désires me to ask you to telegraph the Morning News 
at once, the following statement over your signature : 'The affidavit of Mr. 
Curtis, so far as it allèges an attempt upon my part to bribe him, and so far 
as it relates to statements said to hâve been made by me, reflecting in any 
manner whatever upon Lieutenant Carter, is false in every particular. An 
affidavit to this effeet will follow in due finie.' " 

It will be observed that this embodies the telegram which Carter 
states that Gen. Alexander desired Greene to send to the Morning 
News. What Greene did in response to this télégraphie appeal does 
not fully appear, except from his testimony. This is followed by an- 
other telegram from Carter to Greene, dated the same day, giving the 
affidavit of Curtis to which the first telegram related. The affidavit of 
Curtis is set out as follows : 

"In February, B. I). Greene renewed the above proposition of Gaynor, 
stating that he would add to my salary 8-~i00 per month, and would get 
Lieutenant Carter to increase said salary. He said it was in his power to 
secure my appointaient, and that he had also the power to hâve Lieutenant 
Carter remove any obnoxious inspector, iustancing Inspecter G. W. lîrmvn, 
who was removed to Fernandina in IS8G, and stating that Brown's sueeessor 
was worth to him $G0 per day." 

This is followed by a letter from Carter to Greene of the same 
date, which reads as follows : 

"Dear Greene: It is absolutely necessary that you send affidavit as I 
requested. * * * Do not fail to insert in the affidavit each and every 
statement that I hâve made. * * * Jolm's affidavit, so far as it relates to 
him, will be ready." 

In this is inclosed a copy of the proposed affidavit. 

From this correspondent, as far as stated, the jury may be able 
to détermine the character of the relations which existed between 
the engineer officer in charge of the government's interests, and the 
contractors engaged in government work, to be paid for by the check 
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of this officer from moneys appropriated by Congress. If Curtis 
charged a contractor with an attempt to bribe an inspecter, it was the 
engineer's business to investigate, to press the inquiry, and ascertain 
the truth. If, to the contrary, he is found conducting the défense, it 
is material for the jury, as illustrating the relations of the parties. 
Carter states that Gaynor's affidavit "will be ready." Now, this évi- 
dence is not offered to show that Curtis' charges were true, nor that 
Greene had made a corrupt agreement with him. The truth of Cur- 
tis' charge is aside from the question of the relevancy of this évidence. 
The material fact is that Curtis made a charge against the contractor, 
and the engineer officer at once proceeded to prépare the contractor's 
défense. And ail of this is offered merely to show strong and close 
intimacy between Carter and the contractor. 

It appears that many ventures were contemplated or suggested, 
in yellow pine, in the air jack, in marble quarries, in rock quarries, 
in coal lands near Birmingham, in a paving company in Savannah, 
in a scheme for tying cotton, in some discovery, the nature of which 
the letters do not disclose, but "the most valuable thing in the coun- 
try which would make ail connected rich." A contingent application 
for another loan of $2,000 is made. Carter informs Greene that the 
gênerai in command, or division engineer, is in California; that he 
will leti him hâve spécifications as soon as possible, and on Gen. Gill- 
more's death makes application to be retained in local charge in this 
district. More than one référence was made to the Chili scheme. This 
you may deem to be sufficiently developed in a letter from Greene to 
Carter, October 25, 1888. Carter's letters to Greene, hâve been ad- 
dressed, as you perceive, "Dear Captain" ; Greene's letter to him is 
addressed "Dear Carter," and the letter is as follows: 

"John goes to Chili on Thursday. * * * About six months from now 
$0,000,000 harbor work is coming- up in Chili, and ail hâve assurance of our 
ability to get it. * * * John goes down on the ship with the gênerai 
manager of the syndicate, so you see our show seems good. * * * Now, 
I want to do up Charleston, Savannah and Fernandina, by July lst, next, 
so that we can go down by that time, if not before. * * * This, I think, 
is the chance of our lives. Now, let that dredging, so John and I can sell 
out our stock, and hurry up the two works ail you can, so that we can get 
going by New Year's. This is important. This Chili business is business, 
and I think within ninety days we shall be into that tunnel. What do you 
think of this? Of course, the scheme I outlined wlien I flrst wrote you about 
Chili a month or more ago will be carried out, and a year hence will flnd 
us both struggling with the Spanish lingo." 

This is signed "B. D. G." Greene testifies that Carter had nothing 
to do with this matter. In view of this statement, and on the évi- 
dence of thèse letters, the jury will find the fact as it exists. 

In this epistolary correspondence, Mr. John F. Gaynor for the 
first time appears. It is April 28, 1889. His letter is written, not to 
Carter, but to Greene. "Friend Greene," he writes "I saw General 
Fields today. He goes to Chili Wednesday. He says the Président 
of Chili cabled him to be there by the first of June, and so forth. 
He says that the arrangements he made with us in regard to the 
harbor work he stands by and it is a go." 
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The correspondents seem next to be engaged in projects nearer 
home. On January 22, 1891, B. D. Greene writes to Carter in New 
York as follows: 

"He [Mr. Richardson] says he knows they are going to build soon. * * * 
Would it not be well for Mr. W. to write a line to C. V. and ask bim about it, 
saying tbat he had a group of friends who wished to make a proposai when 
the tirne came?" 

He adds in a postscript: 

"I shall be back bere on February 20, and we can see îf anything can 
tben be done about the Utiea business." 

"Mr. W.," we are informed, is Mr. Westcott; "C. V.," Cornélius 
Vanderbilt. Who composed the "group of friends" may be a matter 
of legitimate inference by the jury. 

Two months later, March 27, 1891, Carter himself writes to E. V.. 
Rossiter, Grand Central Depot, New York, refers to contract for 
Herkimer-Poland Extension, and remarks : "I regret exceedingly that 
I had no opportunity to submit a proposition for that work." Sub- 
sequently he wrote a letter to Dr. E. S. Webb, président Wagner 
Palace Car Company, refers to extension of Adirondack Railroad to 
Tupper Lake, and states : 

"My associâtes and myself are in a position to begin work at once ; to 
take a contract for any amount of work and carry the saine forvvard to your 
entire satisfaction." 

Who were his "associâtes" the jury will détermine. 

To Walter Katter, chief engineer of the New York Central & 
Hudson River Railroad, he writes asking to be informed when cer- 
tain proposed Buffalo work would corne up. To C. P. Bassett, New- 
ark, March 30, 1891, he writes asking when proposais in connection 
with work in connection with water supply, sewerage, and drainage of 
Orange would be opened. To A. M. Newton, New York, he writes : 

"I gave a letter to Captain Greene for you wliich explains itself. I hâve 
written Doctor Seward that you would corne to Orange," and so forth. 

In connection with ail this correspondence to which Carter and 
Greene were parties, the stock certificate book of the Empire Con- 
struction Company was put in évidence. It was found in Carter's 
file case, among his papers, and was preserved by government au- 
thorities in box marked "B 31." It shows certificates of stock issued to 
John F. Gaynor and Edward H. Gaynor. The name "B. D. Greene, 
Président," is signed to some of the certificates. In the back is a 

certificate certifying that is the owner of 1980 shares of 

the capital stock of the company. The certificate is signed by B. D. 
Greene. The first certificate was issued to B. D. Greene for 1980 
shares. Across this is written : "Canceled. B. D. Greene, Président." 
Since it is true, as a matter of law, that a transfer in blank by the 
président of a company made this stock available for the benefit of its 
possessor, the jury will détermine whether or not this transfer, taken 
in connection with the fact that the stock was found in Carter's 
file case, is sufficient évidence that he had an interest in it. It other- 
wise appears from the évidence that this Empire Construction Com- 
pany subsequently obtained the contract for sewerage, etc., at Orange. 
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Ail of this may be considered by the jury, whose duty ît is to dé- 
termine whether it discloses a state of intimacy in projects, particu- 
larly of a financial character, between Carter and Greene and Gay- 
nor. Thèse incidents are not offered singly and alone to show 
that the charges are true, but, as is usually necessary in cases of this 
character, to show the one ground of the charge, namely, close in- 
timacy and association. 

The jury will bear in mind that the vcntures suggested involve the 
air jack, marble quarries, stone quarries, the cotton tying scheme, the 
'"most valuable discovery in the country," coal lands — did not ap- 
parently involve the business of contracting. And the New York con- 
tract follows — or correspondance about the New York contract fol- 
lows : It should also be noted that after this time the correspondence 
apparently relates to attempts to secure contracts, and, finally, to 
contracting itself. 

This is the évidence the government offers to establish relations of 
intimacy between Greene and Gaynor, the contractors, and Carter, the 
engineer offker, beginning as early as 1885, soon after the latter 
was assigned to duty in the Savannah district, and continuing to 
1891. Upon the subject of intimacy the évidence of the défendants is 
silent, save the testimony of Greene himself. He testified there was 
no particular intimacy between himself and Carter, and that he 
did not see him frequently. To this testimony of the défendant 
you will give such weight as you think under ail the circum- 
stances it deserves. Legitimate inferences to be drawn from the 
correspondence which I hâve summarized, and other évidence involved 
in or relating thereto, are compétent for the jury to make. To some 
extent the relations of the parties are traced to 1891, and in this year 
the government charges that the scheme to defraud the United States, 
in which it is alleged the défendants and Carter participated, was 
formed. This is my recollection of the évidence, but the jury must 
find the fact for themselves. 

As heretofore stated, a close intimacy between Carter and the con- 
tractors was not in itself criminal. This is also true with regard 
to joint ventures or enterprises which they had entered or contem- 
plated. That such ventures, if they existed, were not to be commend- 
ed under the circumstances, in view of Carter's position, is another 
and an entirely différent matter. The évidence, however, is highly 
important, if the government has brought to your attention additional 
évidence tending to show a corrupt agreement between the engineer 
officer and the contractors, and other évidence tending to show that 
their relations culminated in the scheme and conspiracy for which they 
stand indicted. It is therefore not proper for the jury to segregate 
each élément of proof from the others. By this course, it might be 
true that a number of transactions, apparently insignificant in them- 
selves, but which, taken ail together, indicate a consistent criminal 
purpose, would be regarded as harmless or noncriminal, yet when 
considered as an entirety they might afford satisfactory proof of par- 
ticipation in fraud to the extent of the conspiracy charged. It is 
proper, therefore, that you should consider in connection with the 
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proof of the intimate relations between the parties indicted, if you 
are satisfied that they were thus intimate, the character of the work 
in which they were connected, and ail the other évidence in the case. 
In this connection, it will be your dnty to consider the varions con- 
tracts for jetty construction made from 1884 to 1897, to be performed 
in the Savannah district. At first, as lieutenant and afterwards as 
captain, Carter was the engineer in charge of the river and harbor 
improvements in Georgia, and a portion of Flordia, from August 19, 
1884, until July 20, 1897. From 1884 to 1888, his commanding officer 
in charge of the district, Gen. O. A. Gillmore, had his headquarters 
in New York. Gen. Gillmore died early in 1888, and after that time 
Carter was in complète local charge. 

On September 1, 1884, John F. Gaynor appears and enters into a 
contract with Gen. O. A. Gillmore. Another contract had been made 
by Gen. Gillmore with Lara & Ross, but with this Gaynor had no 
connection. In gênerai, it may be said that the contracts mentioned, 
and ail the others ofïered in évidence, relate to the construction of 
jetties, spur-dams, and training walls. This was mainly done by 
the use of what are called "mattresses," "fascines," etc. Also, in 
gênerai, it may be said that jetties, dams, and similar structures were 
used for the purpose of controlling the flow of tidal and other streams, 
so as to restrict the tidal or other current into narrower compass, to 
thus increase the velocity of the flow to sœur and thus deepen and 
widen the channel, with a view to facilitate commerce on the océan 
and interior waterways. 

With regard to many of thèse contracts, there are no charges of 
fraud, embezzlement, criminal conspiracy, or other unlawful conduct. 
They are, however, offered for the purpose of showing the priées at 
which work was let in the Savannah district at différent periods, 
the method of construction, the method of payment, and to portrav 
the gênerai relation of the défendants, particularly those on trial, to 
the contracts for river and harbor improvements in this district, both 
before and after the year 1891. They are offered, also, as proof of 
the scheme alleged to hâve been concocted in 1891 between the 
parties indicted. It is insisted by the government that ail the con- 
tracts in the district let from 1891 to 1896 were pursnant to this 
scheme, and obtained by the alleged co-conspirators, including the two 
défendants on trial, or for their benefit. An exception to this was the 
contract of A. J. Twiggs. A further most important contention 
is that for the work done under the contracts from 1891 to 1896, ex- 
cept on the contract of Twiggs, disbursing checks amounting in the 
aggregate to $3,176,908.86, issued and signed by Carter in payment 
therefor, were divided, primarily, into two parts; one of thèse was 
deposited in local banks, and disbursed for payment of the work 
actually done, and the expenses actually incurred ; that the other 
and much the greater part, which it is contended were the profits, 
was, as a resuit of the conspiracy charged, carried to New York, 
and in one way and another described in the évidence, divided be- 
tween Carter, the engineer of the government, and the contractors, 
140 F.— 53 
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who are the two défendants on trial, B. D. Greene and John F. 
Gaynor. 

The contracts prior to the year 1891, and therefore prior to the 
date of the scheme alleged, are offered to show, in addition to the 
purposes above described, the knovvledge that Carter, Greene, and 
Gaynor, as the défendants on trial will for convenience be termed, 
had of the district, their intimate knowledge of the character of work 
being done, of the spécifications drawn, of the mattresses and other 
work provided for by the contracts, how the contracts and spécifica- 
tions were fixed so that bidders before the date of the alleged con- 
spiracy would secure the opportunity of fair and compétitive bidding. 
This in connection with proof of subséquent dates is also offered to 
show that, after the alleged scheme was formed in 1891, there was 
a marked change in the spécifications, and in the mariner in which the 
bids were let, and in which the work was done. 

It is not necessary for the court to recount a list of the jetty con- 
tracts made in the Savannah district from September 1, 1884, to Octo- 
ber 8, 1896. The jury will remember the proof upon which the govern- 
ment relies to satisfy them that the défendants on trial obtained an 
mterest in each and ail of thèse contracts, except those of Lara & Ross 
and Albert J. Twiggs. The sole contract in which, according to the 
contention of the government, the défendants on trial had no interest, 
was that at and near Augusta, which was accorded to A. J. Twiggs. 
I do not recall any évidence contradictory of this contention. It will 
be borne in mind that it is not charged in the indictment that there 
was any corrupt agreement with relation to the contracts controlled 
by the défendants on trial anterior to 1891. It is proper that I should 
advise you that the mère fact that the défendants obtained ail of thèse 
contracts is not in itself criminal. You should, however, in the opin- 
ion of the court, construe the almost unbroken success of thèse con- 
tractors, in obtaining control of contracts of such importance, through 
a period of time so long, in connection with the existence of the in- 
timate relations between the engineer officer and themselves, if such 
relations hâve been satisfactorily established. 

In the same connection you will consider the proof offered to show 
the numerous, mutual, and joint ventures into which it is insisted that 
the contractors and the engineer entered or attempted to enter; 
the proof that there was a disposition on the part of this engineer 
officer to eagerly and rapidly acquire money, and possibly fortune. 
This too, while in itself not reprehensible, yet if manifested in a mari- 
ner which satisfies you that he depended on the co-operation and as- 
sistance of the défendants on trial, and if it also appears that they met 
his advances and afforded that co-operation, either in the way he sug- 
gested or in a more effective way, such évidence as indicating the pur- 
poses and motives of the party may become increasingly significant 
when construed in relation with subséquent proof, if it has been pre- 
sented ; which may be more incriminatory in its character and more 
distinctly probative of the charges, or either of them, made in the in- 
dictment. 
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Tabular évidence has been afforded you, also, of the size of the 
contracts let from 1890 to 1896 in the Savannah district, and the period 
of time in which they were advertised. It vvas shown that this évidence 
was compiled from data also submitted to the court and jury and to 
which référence is made. The table itself is known as Exhibit 161. 
From this it appears that there are 17 contracts, varying in the amount 
involved from $10,000 to $3,150,000. It also appears that 10 of the 
contracts involve less than $50,000 each. Relative to the charge in the 
indictment of meager and insufficient advertisement, it is proper for 
the court to direct your attention to a few of the larger contracts. 

The contract of November 5, 1890, for improvements in the Savan- 
nah Harbor, of which John F. Gaynor was the contracter, involved 
$235,000. It was advertised in Savannah, in the Morning News, for 
21 days; in Charleston, in the News and Courier, 21 days ; in the 
Times-Democrat, New Orléans, 20 days ; and in the Engineering News, 
in the Marine Journal, and in the Scientific American each 16 days. 

The contract of October 22, 1892, for jetties, was secured by the 
Atlantic Contracting Company, for dredging by P. Sauford Ross. 
The work involved in the aggregate, $3,150,000. In Savannah it was 
advertised in the Morning News 25 days ; in the News and Courier, 
in the Engineering News, in the Times-Union, 24 days; and in the 
Seaboard, New York, 23 days. 

The contract of October 8, 1896, was for jetties and dredging in 
Savannah Harbor. The fïrst class of work was secured by the Atlantic 
Contracting Companv; the latter by P. Sanford Ross. The amount in- 
volved was $1,005,000. 

On the same day -a contract was let for Cumberland Sound, which 
was secured by the Atlantic Contracting Company. It involved 
$2,350,000. Thèse last two contracts were advertised in Savannah, 
in the Morning News, for 22 days; in the Florida Citizen, Jackson- 
ville, for the same time ; in the Engineering News, New York, 19 days ; 
in the Marine Journal and in the Engineering Record, for 17 days 
each. It may be said generally of ail the contracts, from 1890 to 1896, 
that the longest period of advertisement was made in the Savannah 
News for 27 days, and the shortest for 15 days ; and the longest in the 
Engineering News, New York, 23 days, and the shortest, 11 days. 

Your attention is called to the act of Congress of August 11, 1888, 
§ 3 (Rev. St. Supp. p. 160), which provides: 

"That it shall be the duty of the Secretary of War to apply the money 
herein or hereafter appropriated for improvements of rivers and harbors, 
* * * in carrying on the varions works by contract or otherwise, as may 
be most economical and advantageous to the government. Where said works 
are done by contract, such contract shall be made after suffieient public ad- 
vertisement for proposais in such manner and form as the Secretary of War 
shall prescribe." 

The régulations made by the Secretary of War, and having, with 
certain restrictions, the effect of law, hâve been identified in évidence 
by Maj. Charles McClure. The United States Army Régulations of 
1889 (section 602) provides: 

"Offioers advertising sales of property or for proposais for labor or sup- 
plies, will, as a rule, allow thirty days to intervene between the date of the 
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flrst -publication of tbe advertisement and tbc thnc of sale or date designated 
for tbe opening ot proposais. A sborter period may lie named if the neces- 
sities of tbe service render it advisablc, but no period of less tban ten days 
sbali be designated except in cases of emergeuey." 

Section 505, of the régulations of 1895, has a similar provision: 
"Advertisements in newspapers announcing sales of property or invit- 
ing proposais for furnishing labor or supplies will, as a rule, allow 
thirty days to intervene between the date of the first publication and 
date of sale or opening of bids," with the same provision for a shorter 
advertisement in certain cases. And section 520 of the same volume 
provides : "In case of large purchases, a period of thirty or more days 
should intervene between the date of the first publication and of open- 
ing proposais." And of this law and thèse régulations Carter is 
charged with a knowledge ; this is as matter of law. 

As showing the knowledge of Carter, in fact, as to the length of ad- 
vertisement proper, a letter from him to Gen. Craighill, chief of en- 
gineers, dated Kovember 4, 189G, is offered. This relates to a contract 
for the construction of a battery by the Venable Contraction Com- 
pany. It was necessary to hâve a wharf constructed before the work 
could proceed under that contract, and Carter writes, "The delays 
hâve been so great that an advertisement of thirty days will retard the 
work and the battery," and asks for authority to call for proposais on 
ten days' notice. Evidence is also offered to show that while the first 
appearance of the advertisement, calling for proposais for what is 
known as the October 8, 1896, contract at Savannah, was on August 
17th, the date of the advertisement was June 6th. It otherwise ap- 
pears that on June 4th Carter forwarded to the chief of engineers the 
form of advertisement dated as above, with spécifications, asking for 
authority to advertise, etc. ; that there was a delay in the matter until 
about August 15th, but that Carter, because of such delay, did not 
change the date of the advertisement. On the 15th, Carter, who was in 
Washington, wired Connolly, his clerk, in Savannah, to advertise ail 
work to be opened September 8th, and that he had spécifications. 
This was followed by another telegram from Carter from New York: 
"Date ail advertisements June 6, but ail will be opened September 
8th." Col. Tweedale, chief clerk of the War Department, testified that 
when an advertisement was submitted to the départaient it was his 
duty to examine it, strike out superfluous words, etc., but that the 
question of date of advertisement does not enter into the considération 
of the War Department ; that being a matter for the engineer officer 
to fix, in view of the régulations. That it was the duty, also, of that 
officer to allow sufficient time for advertisement. Col. Marshal, corps 
of engineers, U. S. A., testified for the défense that he had advertised, 
he thought, every length of time from 15 to 60 days ; that he con- 
sidered the spécial case and advertised the length of time he thought 
would be sufficient for the purpose. Col. J. H. Willard, corps of en- 
gineers, U. S. A., testifies that the length of advertisement is determined 
by the chief of engineers on the recommendation of local engineers ; 
that he had in one case, involving $750,000, advertised 60 days ; that 
he had advertised a dredging contract for 20 days, when $15,000 was 
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involved, and he was very anxious to get immédiate resuits. Evidence 
is offered to show that on August 18, 1892, the chief of engineers 
telegraphed Carter to "request authority to advertise for bids," and 
that such a letter requesting authority was actually written on August 
18th, and form of advertisement inclosed ; but that by the direction of 
Carter both were cîated back to August lTth. As the bids were to be 
opcned on September lî'th, a date recommended by Carter, it is 
insisted that tliis was an effort on the part of Carter to create the 
impression that there had been 80 days' advertisement. The jury 
will attach such importance to this évidence, if they deem it sufficiently 
proven, as they think proper. It appears, from ail of this évidence, 
that it was incmnbent on the engineer officer to advertise a sufficient 
length of time to give ail persons interested an opportumty to ascer- 
tain the date of the opening of bids, to investigate the character of the 
work to be let, and to make estimate of the bidder's ability to under- 
take the contract. If the discrétion vested in the engineer officer 
was exercised in favor of fair and open bidding and wide publicity, 
as vvith other engineer ofïïcers who hâve testified, no complaint can be 
made ; but, if he exercised the discrétion vested in him with the intent to 
shut off compétition and to aid the défendants in obtaining contracts, 
then it would be a matter material for the jury to consider with relation 
to the gênerai intent of the inclictments. 

A number of engineer officers testified that for the purpose of giving 
gênerai knowledge, and for informing those likely to bid, they regularly 
kept in their offices a list of contractors who were in the habit of bid- 
ding for government work. To such persons they were in the habit of 
voluntarily mailing spécifications, so soon as the project was deter- 
mined on. They did not wait for the demand for such spécifications. 
You will inquire if this conduct on the part of many engineer officers 
was différent from that adopted by Carter, and, if you find that such 
différence existed, you may consider this also in connection with the 
gênerai charge in the indictment that a part of the alleged scheme be- 
tween Carter and the défendants on trial was to hold back spécifications 
and make a meager and partial distribution of them, so that other par- 
ties would not hâve an opportunity to compete. It is ail a question for 
the jury. 

P. Sanford Ross, Schermerhorn, and others whom you will recall, 
testified for the défense that they kept informed in various ways of 
the appropriations made or contemplated by Congress, and kept in 
touch with proposed contract work. This évidence was to the effect 
that. newspaper advertising was of no great value to such concerns 
as theirs. This is probably true if such a concern wishes to obtain unin- 
terrupted control of profitable contracts. Advertising in newspapers 
and scientific publications is, however, the means adopted by the gov- 
ernment of reaching possible bidders, and, if the engineer officer cor- 
ruptly endeavored to limit such method. he is culpable, and if, from ail 
the évidence, the jury is properly satisfied that it was part of the cor- 
rupt scheme in the indictment, and involved the défendants on trial, 
they may give such weight to it as they think proper in determining 
the truth of the gênerai charges made in the indictment. 
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_ It appears that it is the settled practice of the War Department for 
bids or proposais to be made in triplicate, and a part of each bid 
or proposai is a copy of the spécifications. Prospective bidders, there- 
fore, must hâve three spécifications of the work to bid on. Thèse 
spécifications are printed by the government and furnished to the 
engineer for distribution ; the number of copies desired bcing requested 
by the engineer officer. Of the copies furnished, 125 are sent to the 
chief of engineers for distribution to engineer officers throughout the 
country. 

It is contended by the government that a part of the fraudulent 
scheme concocted by the défendants was that Carter would keep an 
accurate list of ail applicants for spécifications, and that he would in 
various ways seek to ascertain the names of proposed bidders, and give 
the knowledge acquired by him to the défendants, and thus enable 
them the better to put in bids that would be successful, and to dis- 
courage and keep off other proposed bidders. In support of this 
contention, abstracts from the records of the engineer's office hâve been 
offered, together with documents from which the data was obtained. 
Thèse abstracts give in concise form the names of applicants for spéci- 
fication, number sent, dates, référence to data, and so forth. Thèse 
lists were made up from the names of persons who actually applied 
for such spécifications, and it does not appear from the évidence that, 
l;ke the other engineer officers who testified in behalf of the défense, 
Carter kept lists of contractors to whom he would voluntarily send 
such information, 

It appears that for the bidding which ripened into the contract of 
October 22, 1892, known as the "Big Contract," 250 spécifications 
were requested. Of thèse 125 were forwarded to the chief of en- 
gineers. It appears that there were 21 applicants for spécifications, and 
that to 12 of the applicants Carter sent one copy each. The letters in- 
closing spécifications were copied in Carter's letter-press book, which 
was in évidence, and it appears that it was the custom of Carter to 
inform applicants that, if they intended to bid, two other spécifications 
would be sent, and he usually added : "If you do not intend to bid, 
please return the inclosed spécification." It does not appear from the 
évidence either of the engineer officers who testified for the govern- 
ment, or those who testified for the accused, that any of them required 
the spécifications forwarded to an applicant to be returned to the 
engineer officer in case the applicant did not intend to bid. To 10 of 
the applicants for the same spécifications, Carter sent one full set each. 
So, as to the Cumberland Soiuid 1892 contract, there were 10 appli- 
cants for spécifications. To 9 he sent only one copy each. In the case 
cf the Cumberland Sound 1894 contract, Carter received 13 applica- 
tions, and to 9 he sent only one copy each. There were 34 applicants 
for spécifications for the work under the October 8, 1896, contract, 
for Savannah Harbor, and, of thèse, to 21 were forwarded full sets. 
This is largely a matter of record. The Court states it; the jury must 
find the facts for themselves. And, of the 34 applicants for spécifica- 
tions for work under the Cumberland Sound 1896 contract, 19 were 
sent only one copy each. 
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Numerous letters were offered relative to applications for spécifica- 
tions. In sonie of them the applicants state that, owing to shortness of 
time, bids could not be submitted. Col. Marshall and Col. Ouinn, 
for the défense, both testified that it had becn their practice to send 
one copy of the spécifications to applicants, unless they had reason to 
think the applicants contemplated bidding. It was also testified by 
some of the witnesses that sometimes applications were made for spéci- 
fications by contractors or others who wished to furnish some part of 
the material needed by the successful bidder, and that in such cases one 
copy was sufficient. It cannot be claimed that this practice of keeping 
a record of the applications, or the meager and grudging distribution 
of them, if this existed, is in itself criminal. The queston is: Did 
Carter make use of this method as an instrumentality of a corrupt 
scheme to secure ail the contracts for the défendants on trial? The 
jury will remember the testimony of Twiggs, a prospective bidder, 
but who, for a considération of $500 and a promise to be allowed to 
furnish certain stone, had turned over the bid prenared by him to John 
F. Gaynor. If I recal! the testimony correctly, Twiggs was in Savan- 
nah at the time of which he spoke. He says he asked Gaynor if he was 
not afraid of some other bid, and told him of one he heard was coming 
from Augusta; that Gaynor then wrote a note, rang for a boy, and 
sent the note to some one, and in a very short time he got a reply, 
which he tore up, and then remarked to Twiggs : "No, there will 
be no other bids to interfère with it." Whether this information was 
obtained from Carter is a matter for the jury to détermine under ail 
the circumstances. 

The testimony of Agnew is that he visitée! Carter's office, and was- 
told by Connolly, Carter's stenographer and clerk, who was also in- 
dicted, but is not on trial, that spécifications could only be obtained 
from Carter in person. 

Frank A. D. Hancock testified that he applied for spécifications, and 
Carter inquired if he was a représentative, saying he did not give 
spécifications to représentatives. McAlpin & Schley, having obtained a 
full set of spécifications, Carter on September 7th, a day before the 
opening of bids, wrote to them asking them to return the spécifications 
if they did not désire to bid. W. H. Venable testified that he expected 
to bid, but did not wish to be known in the matter. That he had a 
Mr. W. W. Osborne, an attorney, make application to Carter for 
spécifications, and that he failed to get them. The following letter is 
in évidence: 

"L.iw Offices, Barrow & Osborne, Savannah, September 4, 1S96. 

"Capt. O. M. Carter Savannah, Ga. — Dear Sir: We bave a client who 
asks us to get from you immedisitely copies of spécifications for the jetty 
work for Savannah Harbor and Cuinberland Harbor. We would like thèse 
spécifications at once. 

"Very traly yours, Barrow & Osborne." 

The reply of Carter is: 

"Replying to your inquiry of the 4th Instant, please send to me the name 
and address of the parties desiring spécifications." 

Another letter from Barrow & Osborne gives the name of the applî- 
cant as R. A. Johnson, Augusta, Ga. A letter is also introduced 
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from Carter to this supposititious Johnson, who we may présume was 
the alter ego of Venable, inclosing one copy, stating that, if he desired 
to bid, two more copies would be sent. 

There is also évidence which is oftered to show that Carter and 
the défendants on trial used other methods of shutting off compétition. 

Hancock, to whom référence has been previously made, testified 
that he, with McAlpin & Schley, contemplated bidding for work 
known as contracts of October 8, 1896 ; that he called on Carter for 
spécifications and had a conversation with him in his private office. 
Carter asked if he realized the character of the work. Said that it 
would require a very expensive outlay. The.engineer informed Han- 
cock, according to his statement, that a railroad and trestling would 
hâve to be built to the site of the work at Cumberland; that the plant 
to condnct the work would cost $400,000 ; and that there would be no 
money available for about 12 months, and, to use the language of the 
witness : "I had better be very careful or my friends might be in 
trouble." 

In reply to his application for spécifications, Carter said it was nec- 
essary in their System to make some record of the distribution of spéci- 
fications, as they were limited in the number of them, but that he 
would mail them. 

Agnew also testified that after several efforts he obtained spécifi- 
cations ; that thèse were used by Ross & Co. ; that the latter's bid was 
sent to him to put in; that on the morning of opening the bids Ed. 
Gaynor urged him not to put in bids, and finally offered him $500 not 
to do so. He further testified that John 1\ Gaynor urged him to ac- 
cept the offer, and, I quote his language: ''Ed. Gaynor said to me 
that, if I put in a bid, it would cause them to lose a great deal of 
money." île further testified that, about 10 minutes before 12 on the 
day of opening bids, ''Ed. Gaynor came in and picked up an envelope 
off Capt. Carter's desk and substituted another for it." The bidders 
were read out by Carter. They were Ross & Co., Rittenhouse & 
Moore, and Anson M. Bangs. The latter was the successful bidder. 

According to the testimony of Mr. Gleason, the signature of Anson 
M. Bangs to the proposai for this contract was in the handwriting 
of Connolly, the sténographier and clerk of Carter; that most of the 
writing in the body of the proposai was in the handwriting of Con- 
nolly; that the signature "W. T. Gaynor," was in the handwriting of 
Connolly. This testimony as to thèse signatures, and that they were 
in Connolly's handwriting, was not disputed or denied in any manner. 
It is important to bear in mind, also, that the évidence is that, under 
the contract thus secured, nominally at least by Bangs, the cost of 
brush mattresses was reduced to 57 cents per square yard. The con- 
tract price in the previous contract was $1.05, and in the succeeding 
contract, 1896, $1.10 per square yard. It otherwise appears in the 
testimony that, while in the name of Bangs, the défendants on trial 
were concerned in it. The jury may then justifiably inquire if they 
were not permitted to underbid not only other bidders, but their own 
previous bid, in order to control the contracts. And, if they could 
afford to reduce their bid nearly "one-half to prevent compétition, the 
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jury may inquire if the government would not liave made great 
saving if compétition generally had been permitted. 

W. H. Venable, whose dépositions were read, testified tbat he con- 
templated bidding for work under the 189G contract; that he called 
on Capt. Carter and obtained spécifications ; that Capt. Carter ex- 
plained the intricacies and difficulties of the work at Savannah and 
Cumberland ; that there was no appropriation available ; that the work 
had to be executed, whether money was forthcoming or not ; that the 
work had to go along in the way set forth in the spécifications ; that 
the equipment would cost $400,000 ; that a tramway had to be built. 
As Venable was leaving Carter's office, he met Edward H. Gaynor, 
and told Gaynor that he expected to bid, but if he could sell stone he 
preferred not to bid. He then had a meeting with Greene and John 
F. Gaynor at the hôtel. He testified that he made a contract with the 
Atlantic Contracting Company, by John F. Gaynor, président, under 
which he was to furnish stone to it as contractor. According to this 
testimony of Venable, John Gaynor then asked him for his bid, which 
had been prepared ; "he wanted to take up those as he had with the 
others." The further testimony is that Greene told Venable just after 
the contract was awarded that he had "préparée! a bid of $200,000 less 
than the one he put in, and had it in his pocket" ; that he intended 
to put that bid in in case "anyone else there, any bidders unknown, 
had put in a bid." If this is true, the effect upon the Treasury can 
be well appreciated. 

It is true that the défense called a number of witnesses like P. San- 
ford Ross, and Schermerhorn, and others, men who had large expéri- 
ence, who protested that there had been no collusion and no difficulty 
in obtaining adéquate information about contracts and spécifications. 
Capt. Greene also denied any collusion on his part, or on the part of 
Gaynor, or any attempt to suppress compétition. Upon ail the évidence 
submitted for the défense upon this, as upon every other point, you 
should bestow your careful considération, and bear in mind always 
that the burden of proof is on the government, and, under the rules 
previously explained, the jury must find the facts and make their con- 
clusions accordingly. 

We take another step forward. This case comprehends incidents 
running through nearly a quarter of a century, and the jury must 
bear with the court in its attempt to help them, but not to control them. 
We must listen to and consider with patience and fortitude what are 
the duties of the engineer officer as shown by the proof. 

Maj. Cassius E. Gillette succeeded Carter as engineer officer in the 
Savannah district. He was sworn as a witness for the government. 
His testimony is in part devoted to a description of the powers, duties, 
and discrétion of an engineer officer in charge of a district to which 
he is assigned for the work of improving the rivers and harbors. From 
this testimony, and the testimony of Sterly, and Cooper, of Conant, 
of Bacon, and of other engineer officers who hâve been sworn, and 
also from the law and régulations of the War Department, which hâve 
the effect of law, it appears that it is the duty of an engineer officer to 
propose projects for improvemeût. This he does in his discrétion, but 
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the project requires the approval of his superior officers. It remains, 
however, for Congress to make appropriations for the performance 
or exécution of the work proposerl. Usually a part only of the amount 
appropriated is immediately available. It then becomes the duty of 
the engineer officer to submit a project of expenditure of the funds 
available, to point out the order of construction, and to recommend 
whether the work by the government is to be done by contract or witli 
hired labor. Hère also, subject to the supervision of his superior 
officers, he lias full power and discrétion. As the représentative of 
the United States, he controls the money pîaced to his crédit for the 
payment of contractors. It is his duty to sign disbursing checks for 
work done or material furnished. Subject also to the approval of his 
superior officers, he prépares spécifications for proposed work, and lias 
power, duty, and discrétion in drafting them. This extends to the 
language used, to the various détails, and his also is the duty and 
discrétion to recommend their acceptance. He thus originates 
the spécifications. It is also his duty to draft and sug- 
gest forms of advertisements by which notice is given to bid- 
ders ; to recommend the newspapers in which they should be inserted, 
and the length of time the advertisements should run. He désignâtes 
the time in which the successful bidder will be required to finish the 
work. It is his duty to see to it that information is given to the public 
in regard to the proposed works and contracts. He receives pro- 
posais for contracts and recommends their acceptance or rejection. 
He also appoves or rejects bonds tendered by contractors. His most 
important duty, perhaps, is the superintendence of the work done by 
contractors, and he is fully responsible therefor. It is his duty to* 
accept it or reject it, accordingly as it is in compliance with the con- 
tract and spécifications, or otherwise. If the interest of the United 
States demands it, he has the duty to suggest supplemental contracts 
and make recommendations concerning them, but thèse are not effec- 
tive until they are finally acted upon by the Secretary of War. He 
lias also full power to approve or reject the accounts rendered to him 
by the contractors for work claimed to be done, accordingly as such 
accounts are fair and honest, or false and fraudulent; and he is en- 
tirely responsible for the payment of money placed to his crédit. In 
the absence of orders from ranking officers to the contrary, he îs pri- 
marily responsible for ail that is done. He is on the 
ground. He is the active représentative of the government. From 
him the War Department receives the information upon which it acts 
or asks Congress to act. He must guard and protect the interests 
of the United States and see to it that the money appropriated by 
Congress for the improvement of rivers and harbors of his district 
are honestly and properly expended for this purpose. To this end, 
it is his clear duty to endeavor to secure compétition for bids for work 
to be done, and after the contract is secured to require the work to be 
done in accordance with the spécifications, and, when it is completed, 
it is also his duty to accept it or reject it, accordingly as it is in corrî- 
pliance with the spécifications or otherwise. 

There is little, if any, dispute about thèse obligations and duties 
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of the engineer officer to the government which lias educated and 
commissioned him, which affords him ample maintenance and thus 
secures him in the enjoyment of social and officiai distinction commen- 
surate with the dignity and importance of his trust. It is contended 
by the government, as we hâve seen, that so far from fulfilling thèse 
duties, the engineer officer subordinated the discrétions and powers 
of his trust to the interests of the contractors, and the mutual greed 
of the contractors on trial and himself, with the resuit that large sums 
which were appropriated for the welfare of the people were diverted to 
the personal and joint gain of the contractors and himself. In sup- 
port of this contention, the contracts hâve been offered and admitted 
in évidence. They include contracts made by Gen. Gillmore, the prede- 
cessor of Carter, the many contracts made by the latter with Greene 
and Gaynor, and the one contract made with Twiggs. Thèse, as 
stated, relate in large measure to the construction of jetties, training 
walls, and similar structures, by the use of mattresses, fascines, and 
stone. In the contracts entered into from 1884 to 1892, where two 
designs of mattresses were specified to be put in at the saine price, 
the contractor was given the option of using either. This was largely 
done when the works were under the control of Gen. Q. A. Gillmore, 
and for a time after his death while under the control of Carter. It is, 
however, further contended that beginning with the contract of Sep- 
tember 16, 1893, Carter changed the spécifications and contracts so 
that three designs of mattresses were specified. Thèse, it is claimed, 
varied greatly in cost to the contractor, and by the spécifications of 
the engineer officer the option was reserved to use any one of the mat- 
tresses he thought propef*. How he would exercise this option, it is 
contended, he withheld from ail bidders save the persons indicted 
with him. By this device it is insisted that ail others not a party to 
the scheme were obliged to make bids at a price sufficient to meet the 
cost of the most expensive mattress design. It is further contended 
that, since the alleged conspirators were informed that the engineer 
would use only the cheapest design, this gave to them the opportunity 
to underbid ail competitors, and while such bid on their part would 
be a low price for the most expensive design, and therefore, when con- 
trasted with the bids of those not in the secret, would secure the con- 
tract, it would be an exorbitant price for the cheapest mattress, which 
they had been informed would actually be used. 

The contract of September 1, 1884, is illustrative of the formused 
by Gen. Gillmore, who was then in control. The contractor was John 
F. Gaynor. The contract calls for what is known as the "log and 
brush" mattress, and for stone with which to sink it. It is the first 
and one of the simplest forms. Since it is subsequently referred to 
more than once, it seems proper to describe it. After stating that the 
work "will consist essentially in building up said dam, wing dams, 
and training walls, with successive courses composed of log and brush 
mattresses, overlaid with riprap stone, and putting riprap stone alone 
upon the works wherever required," the following description of the 
mattress is given: 
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"The mattress Is simply a raft of round logs, not less than 12 Inches in 
average diameter, and not less than 9 menés in diameter at the small end, 
plaeed in close contact, side by side, at right angles to the Une of the wall 
or dam, and firmly held by transverse binders spiked or bolted to them. The 
binders will be smaller logs or pôles, not less than flve inches in diameter 
at the small end, and plaeed not more than eight feet apart, and thosc on 
the outside wlll be close to the ends of the logs. The spaces between the 
binders will be closely fllled up with compact bundles of brusli, plaeed parallel 
to the loge of the mattress, to such depth as to give a tbickness of not less 
than six inches when compacted in the flnished work ; secured in place by 
pole binders, in such manner as the engineer in charge shall approve. The 
logs and binders used may be of loblolly or other cheap variety of pine, and 
must be of gentle taper and sufficiently straight, and the brush will be live, 
hard-wood brush. Logs will not be used that do not lit close enough together 
to hold the stone safely, even without the aid of brush." 

Bidders were "required to name a price per square yard for mat- 
tresses in the work." The contracter in this case was paid 47 cents 
per square yard. 

The first contract in évidence providing for mattresses of two 
designs was made by Gen. Gillmore with Lara & Ross, Sep- 
tember 27, 1884, One of thèse is the log and brush mattress de- 
scribed in the previous contract, except the layer of live wood brush, 
and is five inches instead of six inches. The second design of the Lara 
& Ross contract is thus described : 

"This mattress will consist of a bottom grillage of pôles, of an average 
diameter of at Ieast six inches, and not less than five inches in diameter 
at the small end. plaeed from four to six feet apart between centers, both 
longitudinally and transversely, and the lower pôles will be parallel to the 
line of the jetty. The spaces between the upper pôles of this bottom grillage 
will be filled in with small pôles. TJpou this ra# will be plaeed two layers 
of stout hard-wood brush, crossing each other at right angles, each course to 
be five inches thiek in the finished jetty, to be followed by a top grillage 
constructed like the one plaeed at the bottom. The upper layer of brush will 
be plaeed at right angles to the line of the jetty. The pôles of each grillage 
will be securely lashed together by suitable wire or rope lashings, and the 
upper and lower grillages will also be securely lashed together, in such man- 
ner as the engineer in charge shall approve. so as to form a strong and com- 
pact mattress, not less than 16 inches thick in the finished work, the thick- 
ness being estimated between the bottom pôles of the upper and the top pôles 
of the lower grillage." 

The model of the pôle mattress it known as "No. 4." In regard 
to both mattresses, it is stipulated that they "will not be accepted until 
properly plaeed in the work and secured there by a layer of stone." 
The contract price for putting in mattresses under this contract was 
59 cents per square yard. It is true that with the mattresses under the 
Lara & Ross contract the défendants on trial had nothing to do. The 
designs are proven, however, for the reason that they indicate the 
character and price of mattresses as used before the changes permitted 
by Carter, which are alleged to resuit in mattresses fraudulent in con- 
struction and exorbitant in price. 

Tracing the history as directed by the évidence of mattresses with 
two designs, we now find that this was provided for in the contract 
for work at Cumberland Sound made with Anson M. Bangs, October 
29, 1886. The designs are the same as the two set forth in the Lara 
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& Ross spécification. The bidder was required to name one priée, 
and, if he received the contract, he had the option as to which design 
he would use. The priée was 47 cents per square yard. Tins was also 
true with regard to the contract of W. T. Gaynor entered into January 
16, 1889. This was niade by Carter. The saine two designs are pro- 
vided for, the same one priée, and the design to be used was at the 
contractons option. There the priée has reached the figure of 63 cents 
per square yard. 

On November 5, 1S90, it is shown by the évidence that John F. 
Gaynor secured the next contract in which two designs appear. They 
vvere identical with the spécifications niade by Gen. Gillmore in the 
Lara & Ross contract, except as to the quantity of brush in the first 
design. They were to be paid for at one priée, and which would be 
put in the works depended on the bidder's option ; that is, the con- 
tractons option. The contract price was now 85 cents per square yard. 

Carter, as it appears from the évidence, was now in full charge. In 
addition, howfver, to the two designs mentioned, it is stated in the 
spécifications of this contract that proposais will be received for cer- 
tain pile work for fascines, and for brush maîtresses 15 feet wide, 
to be placed on the channel side of the training wall. The description 
is: 

"This mattress shall consist of a top and bottom grillade of pôles, bound 
with wire or rope, and filled betweeu with a laver of brush fascines paeked 
elosely togethor. Thèse maîtresses uiust be sunk in proper place and 
weigbted wi;h stone." 

Both the fascines and this type of mattress itself are to be paid for 
by the cubic yard. A separate bid was asked for fascines. The price 
was $1.40 per cubic yard for fascines. Thèse fascines had to be made 
into mattresses when used alongside the training wall. 

Another contract in which two designs of maîtresses were specified, 
was that of Mardi 2, 1891, with John F. Gaynor. Thèse designs 
were again put in at the contractons option, and were again bid for 
at one price. The price was 9(î cents per square yard. In the con- 
tract of May 4, 1891, again with John F. Gaynor, the same two designs 
were provided for. Thèse were again to be used at the contractons 
option. The price for each design was the same, and was now 99 cents. 
In addition to thèse two designs in the contract of May 4, 1891, a 
"brush mattress" was described, for which separate bids were asked. 
This could be used at the engineer's option. The price was 97 cents. 
This "brush mattress" for which separate bids were asked in this 
contract, as we shall presently see, was in the next and later contracts, 
substituted by Carter, for the second design, or "pôle mattress," which 
had been used from the Lara & Ross contract made by Gen. Gillmore 
up to that time in ail contracts where two designs of mattresses were 
called for. 

The next contract of this gênerai character is that of September 
16, 1892, that is to say, about a year and four months after the last 
contract mentioned. It was made between Engineer Officer Carter 
and Edward H. Gaynor. This contract was made in the year after that 
in which it is alleged that the scheme to defraud described in the- in- 
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dictment had been formed. In this contract, in the language of Maj. 
Gillette, there was a "radical change." Hère for the first time threc 
designs of mattresses were described, and for the first time this state- 
ment appears : "Any of the following designs for mattresses may 
be used at the option of the engineer officer in charge." Prices were 
required from bidders "separately for each of the following items : 
First, mattresses, per square yard; second, riprap stone per cubic 
yard." 

It follows that separate bids were not required for the separate 
designs of mattresses, but the price offered must hâve been per square 
yard on each. It follows that there was but one price, and the gênerai 
bidder could make no estimate of his probable ontlay on the contract. 
The undisclosed option of the engineer to sélect that design which he 
should direct to be placed in the works effectually forbade that oppor- 
tunity to the bidder. 

An examination of the three mattress designs described in the spéci- 
fications of the contract of September 16, 1892, will disclose the fact 
that the first design is in substance the same as the first design in ail 
the contracts we hâve considered with John F. Gaynor, made by Gen. 
Gillmore on September 1, 1884, to the contract of September 16, 1892. 
This difiference is, however, notable. In the Gillmore contracts, the 
layer of brush on the raft of logs was sometimes rive inches and some- 
times six inches in the finished work. In the four contracts preceding 
that under discussion, the évidence is that Carter required this layer 
to be only four inches. In this and ail future mattresses of this design, 
Carter required the layer of brush in the first design mattresses to be 
six inches in the finished work. 

At this stage of the work we frnd that the second Gillmore mat- 
tress design, to be bid for at the same price, and put in the work at 
the contractor's option, is abandoned by Carter. Now, in the con- 
tract of September 16, 1892, he adopts a second design of his own. 
This is the "brush mattress," as described in the contract of May 4, 
1891, for which a separate bid was asked. Hereafter it will be known 
as the "second design mattress." Its description as it appears in the 
contract of September 16, 1892, the jury will remember. According 
to the testimony of Maj. Gillette, this mattress will cost about 37^ 
cents less per square yard than the first design of log and brush mat- 
tress set out in the contract. Greene, however, testified that the cost 
of the mattress, as I understand his testimony, was about the same. 

It is also material that the jury now clearly understand the descrip- 
tion of the new third design mattress described in the contract under 
discussion, namely, that of September 16, 1892. It will be remembered 
that Maj. Gillette testifies that this design was the cheapest construc- 
tion of the three. Indeed, he testified that it would cost from 37^ 
to 50 per cent, less than the first design of the same contract. The 
description is as follows: 

"This mattress will consist of a bottom grillage of pôles of live saplings 
of pine or other tirnber of a kind approved by the engineer oiticer in charge. 
The pôles must be straight, of a slight taper, of an average diarneter of from 
four to five inches, and not less than three inches at the small end, and must 
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be placed from four to eight feet apart between centers, both longitudinally 
and transversely and spliced together with long scarf joints in a inanner 
satisfactory to tlie engineer officer in charge. Upon this grillage will be 
placed a layer of closely compacted fascines surmounted by a top grillage 
similar in design to the one at tbe bottom. The pôles of each grillage will 
be securely fastened togetlier by suitable wire or rope lashings, and the upper 
and lower grillage will be securely fastened togetber by suitable wire or 
rope lasbings, and the upper and lower grillages will also be securely fast- 
ened together in such manner as the engineer officer in charge may approve." 

Elsewhere in this contract is given a description of the fascines to 
be used, and this I will read, for your considération : 

"Ail fascines will be made of live brush of cedar, water oak, rnyrtle, sweet 
gum, or any other variety of wood approved by the engineer officer in charge. 
The fascines will be from GO to 300 feet in length, and must be compressed 
tightly by an approved f'orm of clioker, to a dianieter of nine inches at in- 
tervais of two feet, where they must be bound flrinly with wire or tarred 
rope of approved strength. The brush shall be as straight and well trimmed 
as can be obtained. The fascines shall be carefully and thoroughly made and 
handled with care." 

It may be said that this spécification affords a description of the 
fascine required in ail of the contracts. It is true that there is some 
différence in length and other slight variations, but that is the type. 
This contract was awarded to Edward H. Gaynor. It involved $170,- 
000, and the price was $1.05 per square yard of mattress. After this 
Carter let the contract of October 22, 1892, for improving the Savan- 
nah Harbor. That is called the "big contract" of 1892. The amount 
involved in jetty work was about $2,110,869.40. The Atlantic Con- 
tracting Company was the successful bidder. He also let to Anson 
M. Bangs the contract of November 15, 1894, involving $170,000, 
and for the contract of October 8, 1896, involving $1,050,000 for the 
improvement of Savannah Harbor, the Atlantic Contracting Com- 
pany was also the successful bidder. On the same day he let to the 
same company a contract involving $2,350,000 for the improvement of 
Cumberland Sound. In ail of thèse contracts it will appear that the 
same three designs are specified in substantially the same language, 
save, perhaps, as to the width of the mattresses and the length of the 
fascines. It also appears that in ail of thèse great contracts the three 
designs of mattresses were bid for at one price, and the option was 
reserved to the engineer officer to use any design he might sélect. 
While carefully preserving this option, it is noteworthy that in ail the 
great contracts just enumerated the engineer selected the third design. 
Nor should it be forgotten that in view of much of the évidence it is 
contended by the government that this is the cheapest design. 

There are certain important considérations to which at this stage 
ït seems my duty to invite the attention of the jury. There is absolute 
unanimity among the engineer witnesses both for the government and 
for the défense, that the log and brush mattress, that is to say, the 
first design of thèse contracts, is not the most effective on an océan 
bar or in a silt-bearing stream. The reason given for this is that it 
is not so flexible as a fascine mattress, and therefore does not adhère 
:so closely to the bottom, that it is heavier, and there is greater sub- 
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sidence, nor does it so successfully catch the sand on an océan bar 
or the silt of a tidal stream or interior river. Practically ail of the 
engineer officers whose opinion was asked testified that, of the con- 
structions for which spécifications were made, it was the most 
costly. Gillette, as we hâve seen, says that it cost from 75 to 100 per 
cent, more that the third design. It is true that Mr. Nicholas, who 
made mattresses and fascines under several of the contractors, testi- 
fied that lie never saw any différence to speak of in the cost of log mat- 
tresses and brush matresses ; that the actual labor in making each 
averaged from 10 to 21 cents per square yard; that this was in addi- 
tion to the cost of the logs and brush. Col. Quinn was asked if there 
was any material différence in the cost of designs Nos. 1, 2, and 3. He 
replied : 

"Well, I eouldu't s.ay that. Of course there may be some slight différence. 
I should think a mut that oontains more material would neeessarily cost 
more than the lighter material, but the material is so little in price that 
the labor involved is of more importance, probably, than the quantity of 
material." 

If the jury should fine! that the weight of the testimony is to this 
effect, and if their practical expérience and the examination of the 
several models of mattress designs should corroborate the testimony of 
the engineer officers who spoke on this subjcct, and lead them to the 
conclusion that the first design was most expensive to the contractor, 
they may inquire, "Why was it," since Carter did not use it after about 
1890, and since very few were used by him before that time, that this 
costly design was always inserted in the spécifications, as one to which 
his express, but undisclosed option might extend ? Was it with unlaw- 
ful intent to prevent compétition by calling on ail possible contractors 
to bid in the dark at one price for the construction of either of three 
designs largely varying in cost to them? Were the défendants, as a part 
of this scheme, informed of his purpose to require bids for a costly de- 
sign and to use a cheaper design? Did he intend in this way to deter 
uninformed bidders, and to control the contracts for the défendants 
and enable them to secure for the cheapest design, a price equal to the 
cost of that design which was the most expensive? Thèse are questions 
for the jury, and must'be determined from the évidence. 

Was this conduct of the engineer officer done purposely to defraud 
the government, and for the illégal profits of the défendant on trial, 
and himself? 

In this connection it is proper to charge you that if you find this 
conduct, charged by the government, to hâve been done by its engineer 
officer, was in fact done, it must be done with the guilty intent charged, 
and the proof must show this to the degree of satisfaction heretofore 
defined as requisite, before the jury will be justified in concluding that 
he is guilty, as charged. It is, besides, true that before the défendants 
on trial, or either of them, can be convicted, the proof must show 
likewise to the satisfaction of the jury, and to the degree heretofore 
defined, that they ■ participated in the guilty purpose of the engineer 
officer. To détermine the question of guilty intent and guilty partici- 
pation involved, the jury must bear in mind the gênerai rules I hâve 
given and ail the évidence submitted for their considération. 
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A convenient method of inquiry for the jury may be to ïnquîre, in 
the first instance, whetker the alleged frnudulent sclieme or device 
described in the indictment, and illustrated by the évidence, as far 
as we hâve considered it, is one by which the government could be 
defrauded, and the alleged co-conspirators, including the défendants 
on trial, could be profited. «^ 

Much has been said about ail of this work ha'spig been done within 
the appropriation, but, if the fraud and conspiracy was in fact présent, 
as charged, the contention that no money was expended save that 
appropriated by Congress is no défense whatever to the charges made. 
The money, as we hâve seen, could not be taken from the treasury 
save by an appropriation. Tt is none the less the money of the people 
after it has been thus appropriated. The title to every dollar is in 
the government of the United States, which is but another name for 
the people of the United States. The act of appropriation imparts no 
share of that title to the contractors, until their work is honestly done 
in accordance with the spécifications of their contracts. Thèse funds 
are appropriated, not only for effective work, but for work reasonably 
permanent. Nor is it contemplated by Congress that ail the money 
appropriated for particular work should be expended on that work, 
provided by honest methods it was compétent to hâve the work done 
for a cost less than the sum total of the appropriation. The balance, 
after the work is properly done, is the people's money. Every indi- 
vidual who buys a suit of clothes, a pair of shoes, a blanket, an axe, 
a saw, a trace chain, a roll of barbed wire. a bail of binding twine, or 
any of the innumerable manufactured articles of civilized man, in the 
import tax or duty thereon, pays his share of the sums appropriated 
by Congress from the treasury of the United States. Should he pur- 
chase an alcoholic stimulant, he pays perhaps a greater share. If not 
collected in this way, the only other alternative would be by direct 
taxation. The loss of the government, then, is the loss of the people. 
Thèse propositions are too obvious for élaboration. 

In what manner, then, could the government lose by reason of the 
device charged, if the proof shows it to be true? It is the amount 
which is actually paid to the contractors through the alleged conniv- 
ance of the engineer officer above that which would hâve been paid 
if the bidders had been given an opportunity to bid on the third design 
mattress. To détermine the saving which might bave been made on 
this ground alone, you should iook to the testimony of witnesses as 
to the relative cost. Take the figures of Maj. Gillette, and the prac- 
tically équivalent figures of other engineer officers and others as de- 
veloped for the government. If a given number of square yards of 
the thi^d, or cheapest, design mattress, after compétition, cost the 
government $1,000, the same number of square yards of the first de- 
sign, according to Gillette, would cost the government $1,750 to $2,000, 
if the first design is 75 or 100 per cent, more costly than the third. 
If by the device described bidders were forced to make bids calculated 
on the necessity of furnishing the most expensive design, while the 
government actually received mattresses of the cheapest design, the 
loss to the government, by want of compétition between the bidders 
146 F.— 54 
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for the third design, would be the différence between the cost of the 
third design and the cost of the first design. 

Let us suppose, then, that the government has appropriated a mil- 
lion dollars for the érection of a training wall in the Savannah river. 
Its engineer officer is its représentative, not only to make a project 
of the improvement, but a project of the expenditure. His is a fidu- 
ciary position. His s|ust is as sacred as that of any other trustée — 
more sacred, perhaps, in that he has been selected from the people, 
educated, trained, and sworn for that précise duty. The honesty of 
the man, the stainless honor of the soldier, and the rare skill of the 
engineer in the performance of his duty, are the government's and the 
people's right. If, then, in the construction of this work by such a de- 
vice as that described, by making spécifications which would call for the 
expenditure of a million dollars, if the most costly design of mattress 
was used, and at the same time the engineer officer inserts in the 
spécifications a design which he may use at his undisclosed option, 
if the mattress costs in the aggregate only $500,000, the loss to the 
government is not only the inferiority and instability in construction 
of the work, but the différence between $500,000 and $1,000,000, which 
is $500,000. In addition to this, suppose the third design is better 
adapted for its purpose than the first design. The loss to the govern- 
ment by compelling ail bidders to offer prices équivalent to the value 
of the first design would hâve precisely the same effect to the govern- 
ment, for in this case the government would pay $500,000 for the 
very same work and construction that it paid $1,000,000 for in the 
other case. 

To illustrate it in another way: Suppose the government wishes 
to erect a public building like that in which we are now convened, 
and calls for bids separately, for a structure of marble and one of 
brick. Let us suppose that the brick building is more substantial 
and valuable for the purposes of the government. The lowest bid 
for the marble is $100,000, and the lowest bid for the brick building 
is $50,000. The government can then sélect which building it will 
erect. If it erects the brick building, it gets the best building for 
$50,000. Suppose, however, bidders are asked to bid at the same 
price on the two buildings ; the représentative of the government re- 
serving the option to sélect, after the bids are received, which it will 
erect. Bidders may know that the brick building is the better, but 
they also know that the marble may be selected, and therefore make a 
bid based on the cost of constructing the marble building, that is, 
$100,000. If, after the bids are received, the engineer décides to use 
the brick building, the contractors received $100,000 for the same 
building they would hâve been glad to build for $50,000, if allowed 
to bid separately. 

In addition to the claim of in jury to the government, resulting from 
the alleged device to defeat compétition just disclosed, it is contended 
that by the substitution of the structure known as the "multiple mat- 
tress," or "multiple mat," for mattresses of the third design, a sum 
unlawfully and illegitimately great was secured from the government, 
and that this was divided between Greene, Gaynor, and Carter. It 
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is insisted that this multiple "mat" was of much cheaper construction 
than the third design before described, that it was wbolly différent 
from the spécifications of the third design, upon which proposais were 
asked and bids let, that bidders had no opportunity to furnish such a 
structure. 

Mr. Marshal, will you separate those models of fascines and mat- 
tresses there so that the jury can look at them as I go along? 

The contention is that this was done, not only to secure contracts 
to Greene and Gaynor, but to secure for them and for Carter a large 
and unlawful profit. 

Is this contention true? Let us first look to the contract of October 
8, 1896, for Cumberland Sound. Hère the contracter was the Atlantic 
Contracting Company. Hère, also, is the stereotyped description of 
the three designs described in ail the contracts since and including 
that of September 16, 1892. Hère, also, was the stipulation that they 
were to be bid for at the same price, and to be used at the engineer s 
option. It is expressly stipulated that, at the option of the engineer 
officer in charge, the first design, the second design, and the third de- 
sign may be used. The third design is prescribed in the précise lan- 
guage used for that design in the contract of September 16, 1892, 
which has just been read to the jury. Nothing whatever has been said 
in the spécifications or the accompanying text of the contract with 
référence to the multiple mat, and the term "multiple mat" appears in 
none of the contracts which are in évidence. In the contract of Oc- 
tober 8, 1896, and in ail the contracts since January 16, 1892, there are 
certain gênerai provisions which the jury will bear in mind descriptive 
of the mattresses and descriptive of the fascines. It appears from 
the testimony of Maj. Rees, who was sworn as a witness for the dé- 
fense, that he was Carter's assistant from 1889 till the Spring of 1893. 
At first, he states, single mattresses were placed in the work and sunk 
with a load of stone, but in April, 1893, the use of multiple mattresses 
of about three courses began. The jury may be justified in inquiring 
if this was not the continuous mat described by Cooper, the assistant 
engineer who was sworn for the government. The latter testified 
that, when he returned to the district in August, 1893, work was 
going on under the 1892 contract for improving Savannah Harbor, and 
that the contractors were putting in the third design, to quote lus lan- 
guage : "Three at a time in the form of continuous mats, tipping 
them off of the end of a lighter." 

It was Greene, or some other witness, I am not sure which, who tes- 
tified that the multiple mat was the resuit of an évolution, and Cooper 
states that, after the storm of 1893 had destroyed the plant of the con- 
tractors in the Savannah Harbor, they then built mattresses in "an 
entirely différent manner." From and after the latter part of Sep- 
tember mats were built on barges, and it appears that this construc- 
tion was used in ail the jetty contracts after that time. This also ap- 
pears from the reports in the engineer's office, and from the payments 
made thereon. There is évidence to the effect that the multiple mats 
were not always uniform. Cooper testified that they varied greatly 
through the contract of 1892. Some of them, he said, had more pôles 
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than others, some less, but the gênerai average was to hâve a complète 
grillage on the bottom and then on top of the mattress. "On the top 
of the bottom grillage you woulcl hâve a laver of bundles of brush. 
Thèse bundles were in nearly ail cases abolit 15 or 16 feet long, and, 
when the mats were longer than that, they would be placée! end to end 
to make a lier across the mats." That is true of the contracts at Sa- 
vannah in 1892 and 1896. As stated by this witness, his duties were 
performed on the Savannah contracts. A fuller description, as ap- 
pears from the évidence, is, first, that there was a full grillage of pôles 
such as that described for the third design, then a layer of bundles 
of brush or fascines, then a half grillage or one layer of pôles, then 
another layer of bundles of brush or fascines, then another half gril- 
lage or one layer of pôles, and so forth, until the top is reached, when 
there is a full grillage of pôles, as in the third design. The several 
grillages and half grillages, of course, are wired or lashed together. 
In this way a multiple mat of several courses was built on a barge. 
This was towed to the works and slid off into the water. Stone 
from an adjacent barge was then thrown on top of the top course 
until the whole mattress was sunk. Sometimes there was what is 
known as a "step" ; that is, several of the bottom courses were wider 
than the courses on top. Wherever this step occurred, it seems there 
was always placée! a full grillage of pôles. 

It is fnrther in évidence that each course of the multiple mattress 
was treated by Carter as a complète third design mattress and paid 
for by the square yard as such. This is not disputed or denied by the 
évidence. For instance, a multiple mat of eight mattresses of the third 
design, like that next to Mr. Reporter. The fact last stated, in con- 
nection vvith other évidence, is of first importance in the détermination 
of the issues framed upon those indictments, if the jury find it to be 
true. Référence to the description of the third design mattress, spéci- 
fications of which were to inform ail bidders before their contracts 
were made, and to guide them thereafter, disclose a very différent 
structure from this multiple mat, the use of which it is not disputed 
the engirieer officer permitted. 

Wherever clear and unambiguous, thèse contracts in writing or 
printing are matters for the construction of the court. If nncertain 
or ambiguous, proof may be offered to explain the ambiguity, and then 
the question falls within the province of the jury. No ambiguity 
has been pointed out, and none exists in thèse spécifications. There is 
no contention on the part of the défendants that any ambiguity exists. 
It is true that évidence has been offered to the effect that thèse spécifi- 
cations permit the use of the multiple mats as described in the évi- 
dence; but, in view of the plain, explicit, and determinate character 
of the contract, the court is obliged to instruct you that, however 
sincère such witnesses may be, such évidence cannot be accepted by 
the jury to vary, change, or alter the ternis of the written contract. 

It is, moreover, true that even if it were true that the multiple 
mat was permissible under thèse spécifications, if Carter continuously 
advertised for bids, specifying three other designs, one of which was 
of higher cost than the multiple mat, and did not mention the multiple 
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mat in his spécifications, yet always, under the alleged fraudulent 
scheme described in the indictments, while publicly claiming his option 
to use the third design, a.ctually use cl the cheaper structure for the 
benefit of particular contractors with whom he hacl an unlawful and cor- 
rupt agreement to make an illegitimate profit ont of the governmcnt, 
it would make no différence so far as such joint action was concerned 
whether or not thèse witncsses wcre right in their view that it was 
permissible to use the multmle mat in lieu of the third design. 

While it is true, and while you are bound to accept the instruction 
of the court as a matter of law that the multiple mat was not a com- 
pliance with the third design of the spécifications, you are, however, at 
entire liberty to consider évidence on this subject to détermine whether 
or not Carter and the défendants on trial in adopting the multiple 
mat acted with guilty intent as charged, and with the intention of di- 
verting the funds with which he was intrusted to their joint personal 
gain. The présence or absence of guilty intent is the suprême test, 
the pivot upon which this case will turn. 

Did Carter, then, without gain to himself, and not in collusion 
with the contractor, in good faith believe that he had the right to put 
in the multiple mat, that it was bénéficiai to the government, he could 
hâve done so without criminality on his part, although his construc- 
tion of the contract and his estimate of the resuit might both hâve been 
erroneous, provided this was done without gain to himself or collu- 
sion or connivance to increase the gains of the contractors. So, too, 
a contractor without collusion might hâve consented to use the mul- 
tiple mat under Carter's direction without criminality on his part. 
The crucial question, then, is in the use of the multiple mattress, not 
in name nor in fact described in the spécifications — did Carter and the 
défendants on trial act without guilty intent, or were they prompted 
by the criminal purpose, and were they guilty of the criminal conduct 
with which they are charged? 

At this point, gentlemen, apologizing to you for my somewhat 
lengthy observations, we will take a rccess till half past 8 o'clock to- 
night. 

Continuing after recess, the court further charged: 
When we took a recess this afternoon, gentlemen, we had just dis- 
cussed the necessity of proof of guilty intent on the part of the accused 
to support the charges of the indictment. 

Of course, it is obvions to you that your détermination of this vital 
matter cannot dépend, alone, on any mère question of engineering, on 
any such matter as a departure from spécifications. To détermine it, 
you must lcok to the entire case. Contemplating the whole record, 
if you then find, on review of ail the évidence, and particularly that 
évidence which relates to the enormous gains of the contractors, as con- 
ceded by the testimony of Greene himself, a profit so greatly above his 
expectations, according to his own testimony, that he was enabled to 
give to the father-in-law of the engineer, to secure his influence, or to 
borrow other money from him, nearly a half million dollars, and the 
other évidence which relates to the alleged division of thèse profits 
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between the défendants on trial and the engineer officer, that, în a 
word, the engineer officer was bought for a price, then every departure 
from correct engineering which the évidence may hâve proven, re- 
sulting in increased cost to the government, in inferiority of construc- 
tion, in the use of cheaper material at a greater price, in the réduction 
of the quantity of stone to be used, in the construction of lengthy and 
unnecessary jetties of brush mattresses in localities where it was in- 
évitable that it would be destroyed by the teredo, in the réduction of 
advertisements, in the suppression of opportunities for gênerai bidding, 
in close intimacy between the alleged conspirators, ail becomes of in- 
creasing importance. It is, however, true that you should by no means 
lose sight of the testimony relating to the engineering features of the 
work which you hâve heard. It is a part of the proof upon which 
the présence or absence of guilty intent is to be found. The clear 
language of the spécifications provides that each mattress shall be 
constructed according to the design stated, carried to the work, and 
sunk singly with its complément of stone. It also provides that the 
mattress shall fiot be accepted and paid for until it is so sunken. From 
an examination of the third design mattress, is it not apparent, as a 
matter of fact, that the multiple mat described is a wide departure from 
its spécifications ? The third design has for its bottom a f ull grillage of 
pôles, then a layer of closely compacted fascines, then on top another 
full grillage of pôles, ail, of course, wired or lashed together. If it was 
necessary to put in any number of thèse mattresses at any locality, 
with equal explicitness the spécifications provide that they must be car- 
ried out and sunk separately, and on top of each mattress a layer of 
stone must be placed. It follows that the complète structure would 
contain, first, a full grillage of pôles, then a layer of closely compacted 
fascines, then another full grillage of pôles, a layer of stone, then an- 
other full grillage of pôles, another layer of fascines and a top grillage 
of pôles, with another layer of stone, another full grillage of pôles, and 
so forth, until the number of mattresses required had been sunk. This 
is one picture. Now, let us look at the other. A multiple mattress of 
eight courses is built on a barge, and the whole structure is carried to the 
works, sunk at one time with stone thrown on top of the last course. 
Could Carter, Greene, or Gaynor doubt, as a matter of fact, that thèse 
structures, models of which are before you, were wholly différent in 
character and construction? Besicles, according to the évidence, there 
is only one layer of pôles between the courses of this mat. About 
three-fourths of the pôles required in eight mattresses of the third de- 
sign sunk separately are left out of the multiple mat. 

Now, to contend that this structure is better engineering, and more 
bénéficiai to the government, is utterly untenable, in view of the spéci- 
fications and the contract, except in so far as it may, if the proof justi- 
fies it, illustrate the présence of good faith on the part of the défend- 
ants, and therefore the absence of guilty intent. 

According to the testimony of Greene himself, by the use of this 
multiple mat, a sum in the neighborhood of more than $500,000 was 
earned as profit. While it is true that Greene contends that he might 
hâve made the same amount of money by the use of the single mats 
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that he did by the use of the multiple mats, certain it is that lie testified 
that he made far more than he had contemplated, and from his testi- 
mony it can readily be estimated that the gains of the Atlantic Con- 
tracting Company, ail of whose stock was held by Greene and Gay- 
nor except a few shares, were in the neighborhood of $1,500,000 profit. 
This testimony, of course, relates to what is termed "the big contract" 
of 1892, for the improvement of the river and harbor at Savannah. 
As the profits, according to Greene's testimony, speaking in round 
numbers, were $1,500,000, and the gross sum actually paid the con- 
tractors under the October 22, 1892, contract, as appears from an ex- 
hibit in évidence, was $2,110,809.35, the percentage of profit on this 
contract was over 210 per cent. The amount paid the contractors is 
made up of the following principal items : 

Square yards, mats 95 cents $1,295,393 74 

Cubic yards fascines 332,899 20 

$1,628,303 00 

Stone 370,904 00 

Piles, tiniber, ete 105,571 93 

$2,110,809 53 

The jury will be justified in inquiring if the greater proportion of 
profit was not made out of the brush mats and fascines rather than 
out of the stone, timber, piling, etc. Thèse figures of the governmental 
expenditure are not questioned. They are taken from the files of the 
engineer office, and no attack bas been made upon them. 

The statement of profit in close approximation is the testimony of 
Greene himself. It is to be observed that he testified that he expected to 
make only $300,000 or $400,000. This, of course, was when he en- 
tered into the contract. At that time the multiple mats were not in use. 
This was in October, 1892, and not until September, 1893, were they 
adopted. If the testimony of the assistant engineer, Cooper, is accepted 
by the jury — and the court does not recall any material contradiction 
of it — he did not return to his work hère until August, 1893. The 
multiple mat had not been used before his departure, and he testified 
that after his return nine-tenths of such mats were put in under his 
supervision. It is true, however, that at the time the contract was let 
the spécifications stated that approximately only 350,000 square yards 
of mattress would be used. Greene testified that the increased profit 
was due to the increased amount of brush maîtresses put in. 

It is true Cooper, on cross-examination, testified that the multiple 
mats were of great advantage, that they enabled the work to be carried 
on with rapidity, and there was consequently less danger from storms 
and scour in front of the dam. Other witnesses testified that, in their 
opinion, from an engineering standpoint, the multiple mattress was 
well adapted for the purpose of constructing dams and jetties in shel- 
tered water. This, however, is entirely aside from the real issue 
in this case, provided the corrupt design to defraud the government is 
shown as charged. In this connection the jury should détermine, if 
they find the fraudulent scheme which is charged in the indictment, it 
makes no différence whether the profits of the co-conspirators re- 
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sulted from a change in the cliaracter of tlie mattress, or of the ma- 
terial used, or from the fact that the engineer officer pennitted a far 
greater proportion of mattress to be used than had been intended when 
the bidding was made, and when the contracts were secured. Nor does 
it matter, in the présence of such a scheme, whether the profits came 
from one cause or the other, or from both causes combined. 

At this point the jury should inquire to whom belonged the incrément 
of value in the immense profits which Greene testified that he and his 
associâtes made. If, indeed, they were legitimate profits, why, ob- 
viously, as stated, to the government, and that is to say, to the people 
of the United States. 

By a provision most spécifie in the contract itself, the government 
had attempted to gtiard its rights. Several times in the course of the 
argument counsel hâve let fall the expression that the government 
ought to be able to take care of itself. That is true. A government 
of the people, by the people, and for the people, ought to be able to 
take care of the rights and values secured by the Constitution and laws 
to the people. In the effort to take care of itself in ail such cases, the 
government, through the représentatives of the people, lias enacted the 
statutes under which thèse indictments were brought. May it not 
be true that this case and this trial is an attempt on the part of the 
government to take care of itself? It attempted to take care of itself 
when the contracts were framed. There are two provisions of the 
contract by which the government sought to take care of itself. The 
first is this: 

"The United States reserves the right to make such altérations in the 
détails of construction, or in material, as may be deemed best during the 
progress of the work, providing that, should such altérations materially vary 
the eost of the mattress, the price to be paid shall be increased or dinnnished 
proportionally ; such change of priée being agreed upon hefore the altérations 
in the mattress are made." 

This is in the spécifications, which are a part of the contract. In 
the contract itself the government seeks to take care of itself by the 
following provision : 

"If at any time during the prosecution of the work it be found advan- 
tageous or necessary to make any change or modification in the project, and 
this change or modification should involve such change iu the spécifications 
as to cliaracter and quanti ty, whether of Iabor or material, as would either 
increase or diminish the cost of the work, then such change or modification 
must be agreed upon in writing by the contracting parties, the agreement set- 
ting forth fully the reasons for such change, and giving clearly the quan- 
tités and priées of both material and labor thus substituted for those named 
in the original contract, and hefore taking effect must be approved by the 
Secretary of War; provided, that no payments shall be made uuless such 
supplemental or modiiied agreement was signed and approved hefore the 
obligation arising from such modification was incurred," 

The argument, in effect, is that, if the government has been "taken 
in," why it may as well pay the bill and charge the resuit to the profit 
and loss account of the people; to take no means to redress their wrong, 
and by the processes of law to prevent its récurrence. This is to ig- 
nore the principles of criminal jurisprudence as administered by civil- 
ized people. 
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But if the jury is satisfied frora the évidence that, after carefully 
guarding its rights in the phraseology of its contract, the government 
placed its agent hère in the person of an army officer of the United 
States to see to it that the work was executed according to thèse con- 
tractai provisions by which it had attempted to take care of itself, 
that the agent was induced to betray his trust, and then a radical 
change is made either in the détails of construction or in material, or 
in the character of the project itself, by which the contractors wilh 
the knowledge of the government's agent, and through fraudulent 
connivance with him, are permitted to make a profit of 2iQ per cent, 
at the expense of the people, then it is the duty of the jury also to dé- 
termine if the government is not taking proper measures "to take 
care of itself" through the indictment and prosecution which it has 
brought. Whether its cause is righteous and its accusations are justi- 
fied by the proof, the jury will détermine in accordance with those gên- 
erai rules for the government of such trials which the court has already 
given in charge. 

The court, however, is careful to again remind the jury that guilty 
intent on the part of the accused is an essential ingrédient of the crime 
hère charged. No amount of profit, however great, no departure from 
contractual or engineering spécifications, however marked, will justify 
a verdict of guilty, unless the jury are satisfied to the degree required 
by law that the accused intendcd in the progress of their relations 
the corrupt and fraudulent scheme and conspiracy charged. 

What, then, was the purpose of the engineer officer in calling for 
bids for the third design mattress? What was his motive in allowing 
the contractors to put in a structure which was not permissible under 
the spécifications of the third design, or which, if he believed it to be 
permissible, was radically différent, and, according to much of the 
évidence, much cbeaper than the third design, as described in the 
spécifications. The jury will also inquire if it was not much cheaper, 
or if the engineer did not permit an excessive amount of this construc- 
tion to be used, when compared with the amount estimated in the con- 
tract the défendants made with him — whence was the source of their 
stupendous profits ? 

But the jury should bear in mind that, according to ail the proof, 
they are dealing with men of a high order of intelligence. John F. 
Gaynor, it may be gathered from the évidence, was a contractor of 
long expérience; also, according to Greene's letters, inferentially at 
ieast, a man of strong personal influence ; according to the statement 
of his leading counsel, in his opening argument, a man of wit. Ac- 
cording to Greene, Gaynor had traveled extensively. Throughout 
the examination he was termed "Colonel" Gaynor. Carter was, and 
Greene had been, engineer ofrkers of distinction. Of Carter, Gillette 
testified he believed him to be a brilliant and attractive man, and an 
ornament to the engineer corps. The jury will consider the important 
fiduciary trust given him by the government. The engineer officer 
in charge of the improvements of our great and important state. 
Greene, himself, is a graduate of West Point, fourth in his class ; was 
intrusted while in the service with work similar to that of Carter's, 
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and since then had large expérience in engineering problems relating to 
such contra cts as those described in the évidence. Thèse men, as 
testified in effect by Col. Marshall, as I recall it, had enjoyed the oppor- 
tunities of an éducation of the mind equal to that accorded to George 
F. Meade or Robert E. Lee. 

The jury may therefore, if they think proper, conclude that thèse 
men knew what they were about. If the multiple mattress was cheaper 
to the contractor than the third design, if large sums could be saved by 
its use, the jury may, if they think proper, conclude from the évidence 
that the three défendants knew the fact. If the jury then conclude 
that it was used with knowledge on the part of thèse men that large 
profits were to resuit from its use, was this done solely for the benefit 
of the contractors, or did Carter, in obédience to his duty, report the 
change in construction and material, so that the government might 
share in the benefit? This is an important inquiry. It is also to be 
recalled that the third design was to be paid for by the square yard. 
Its description was so plainly set out in the contract that when a mat- 
tress was examined by the inspecter, if it came up to the spécifications, 
ail he had to do was to measure the top surface. 

How was it with the multiple mat? According to the testimony 
of Cooper, Carter prepared a table of heights, and the height of the 
mat detennined how many theoretical third design mattresses com- 
posed it. This witness stated that the measurement was taken with 
a pôle, with the feet and tenths marked on it, and the bottom of the pôle" 
piaced to the bottom of the lower grillage pôle, and the height mea- 
sured up to the top of the top grillage pôle, and then the reading would 
be on the pôle in feet and tenths. According to this table, a one-course 
mat was to hâve a height of 2 feet; a two-course mat of 3^ feet; a 
three-Course mat, 5 feet ; a four-course mat, 6 feet ; a nve-course mat, 
iy 2 feet ; a six-course mat, 9 feet ; a seven-course mat, 10 feet ; and an 
eight-course mat, 12 feet. That is to say, a multiple mat, 12 feet high, 
would be paid for as eight complète third design mattresses, and the 
yardage calculated on the surface of each of the eight courses. 

The witness Cooper, as stated, testified that he saw nine-tenths of 
the work put in under the 1892 "big contract," and that, shortly after 
the contract closed, he made an accurate estimate of the cost to the con- 
tractor of a square yard of mattress used in that contract, and that his 
estimate was 9 cents. For this the government was paying 95 cents. 
To illustrate : The mattress sunk July 13, 1891, No. 104, ten courses, 
total square yards counting each course as a mattress of the third de- 
sign, had a total yardage of 4,122.22. The contract price paid by the 
government, calculated on the square yardage, was $3,916.11, and 
according to Cooper's estimate the cost to the contractor was $371. 
If this testimony is satisfactory to the jury, it will not be difficult for 
them to estimate how profits to the contractors would rapidly accumu- 
late. Now, if this was permitted through the unlawful connivance 
charged of the engineer officer with the contractors, and if the jury 
are satisfied that the mat described was fairly typical of others which 
were constructed and paid for in substantially the same way, it might 
go far in the opinion of the jury to support the gênerai ténor of the 
charge made in the indictment. 
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The jury will also inquire, if competitors had been given an oppor- 
tunity for putting in multiple mats, would thèse particular contractors 
hâve enjoyed the uninterrupted opportunity of making such large prof- 
its? and would not compétition for the opportunity to put in such 
mats hâve reduced the cost to the government ? 

The jury, in this connection, may also consider that in no spécifica- 
tion made, or advertisement sent out, were bidders and contractors 
informed in any manner that multiple mats would be used. Is it not 
true that the engineer officer should hâve advised bidders that multiple 
mats might be used? or ought he not to hâve given tliem an oppor- 
tunity to make a separate bid on such mats ? 

It is true that several engineer officers and civil engineers testified 
for the défense that the multiple mat was the best for the purposes of 
the work, except on océan bars or in sait water ; but I do not recall that 
any of thèse officers testified that they used the multiple mat and paid 
for each course by the square yard as though it was a separate mattress. 

The jury will remember if some of them did not testify that it was 
paid for by the cubic yard, as for fascines ; that is to say, for the actual 
brush material in it. 

To sum up on this gênerai subject, you are instructed that the réser- 
vations in the contract in behalf of the United States cannot be taken 
advantage of by the engineer officer to enable him to allow the contract- 
ors to substitute, for a designated mattress, a structure widely dif- 
férent in form and construction, in compactness, in material, and in 
cost. In this sensé the engineer officer is not to be regarded as the 
United States. He is an officer of the United States with his duties 
clearly marked out. The contract indicates how such important 
changes shall be made, and how changes of projects shall be ap- 
proved. Thèse provisions are confirmée! by the gênerai law on the 
subject, and the régulations of the War Department. If, then, the 
engineer officer shall violate the terms and réservations of the con- 
tract and the réservations of the department, he would be amenable 
as a military officer for such conduct. If he did this in joint and cor- 
rupt combination and conspiracy with others, with intention to de- 
fraud the United States, he, like, any other citizen, would be indict- 
able with his co-conspirators, and protection could be claimed for none 
of them, because of stipulations in the contract in behalf of the United 
States which the engineer officer had thus abused and disregarded. 

The government also contends that not only did Carter allow the 
use of the multiple mat, but that the construction of thèse mats was 
cheap and inferior. This is denied on the part of the défense. There 
is much évidence submitted on both sides of this issue. Maj. Gillette 
gave testimony in détail as to the insufïiciency of mattresses he saw on 
the barge anchored opposite the engineer office at Fernandina. He 
stated that the only complète grillage on this mattress was the grillage 
at the bottom and the grillage on top. "It was loose brush," he said, 
"I stepped on it and went down into it." He said he did not notice that 
the brush was put in in bundles or layers until the assistant engineer 
spoke of it as an eight-course mattress. He further states, when it was 
put into the water it did not hâve much flotation, a large percentage of 
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it was leaves, they thrcw rocks onto the mattrcss, and they went out 
of sight. The officiai reports of the yardage of that mattress reached 
the engineer's office. They appear on the tri-monthly report dated 
August 1, 1897, date July 29, 1S9G, Range No. 3, North Jetty, courses 
9 to 16. Tins would indicate an eight-course mattress placed upon 
another eight-course mattress. Four courses of this mattress had a 
width of 70 feet, and four courses of 81 feet. A second mattress was 
brought in after Maj. Gillette's first visit, which Maj. Gillette gave the 
assistant engineer orders to hold, stating, "I wished to see what propor- 
tion of material was in thèse mattresses, as compared with what there 
would be if constructed undcr the same System, properly chokcd and a 
full supply of pôles," that is, under the multiple System. The mattress 
next brought in was held by the inspector, and Mr. Gillette statcd that 
it was a great cleal better than the first: "I should think there was 
twice the material in it that there was in the first one." He said : "It 
was constructed more systematically. You could see it was made of 
bundles of brush. They were much better choked." He then causcd 
an expérimental mattress to be constructed for comparison. This had 
four courses, and had twice as much material as the second mattress 
brought in by the contractor, and that had twice as much material as 
the first he saw. 

There is other évidence to the same effect. On the otlier hand, the 
défense has offered the testimony of a mattress maker, several forcmen 
of brush camps and other witnesscs, who testify that they were familiar 
with the construction of fascines and mattresses, and that they were 
properly constructed. They, of course, referred to the construction 
of the multiple mat. There is also évidence introduced in the shape 
of the reports of engineers, giving measurements of multiple mats 
upon which payment was based. The jury will recall that, by the table 
of heights prepared by Carter, an eight-course mat was to be 12 feet 
high in order to be paid for as eight third design mattresses. From the 
évidence submitted by the government, it appears that many mattresses, 
although recorded.and paid for as a mat of a certain number of courses, 
did not corne up to the height iudicated by Carter as necessary to en- 
title the contractors to payment. For instance, Exhibit 369, mattress 
No. 20, sunk Tune 2Gth, eight courses ; height measured on the barge 
nine feet. An eight-course mat according to the table of heights was to 
be 12 feet. In this eight-course mat, with one step, according to the 
évidence there would be counted the diameter of 12 grillage pôles, 
4J4 inches each, 54 inches; this leaves 54 inches for fascines, making 
each of the eight courses 6^4 inches. 

Now, under the contract, ail fascines were to be tightly choked to a 
diameter of nine inches. The jury should inquire if the fascines were 
properly made and choked. They may also inquire if Carter required 
the contractors to put in mattresses of the height he designated. 

Referring to the same mattress, it appears from another exhibit in 
évidence showing the soundings before and after mattresses are sunk, 
loaded with stone, that this mattress after sinking was only six feet 
high, or a decrease of one-third. Deducting from the height of the 
mat, namely 72 inches, the height of the 12 pôles, or 54 inches, it will 
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be seen that the thickness of the fascines or bundles of brush between 
tlie layers of pôles will average 2y 2 inches. The jury will bear in mind 
that this measurement is takcn at the pôles of the grillage, and would 
show the thickness of the fascines or brush bundles at that point. In 
the spaces between the pôles, as the elasticity of the brush will cause 
some expansion, of course the thickness of the brush material would 
naturally be greater. 

Referring to the same exhibit showing dimensions of mattresses used 
in Cumberland Sound contract of 1890, it appears that on Junc 28th 
the eight-conrse n:attress is 9.4 fcet high, instead of 12 feet. Another, 
June 30th, eight courses, height 8.9, instead of 12 feet. July lst, eight- 
course mat, 8.8 feet, instead of twelve. 

There is proof to the effect that during the months of May and 
June, 1897, thirty-eight eight-course mats were sunk in the Cumberland 
Sound, and, although according to the table of heights prepared by 
Carter, an eight-course mat shonld be 12 feet high in order to be paid 
for as eight third design mattresses, only one was as high as 11 feet. 
and the great majority were frorn 8 to 10 feet in height. Thèse, as 
stated, were permitted to go in the work and bc paid for as eight third 
design mattresses. Subsequently to this period, it was determined to 
superimpose stone jetties on the lines of Cartcr's jetties in Cumberland 
Sound. From the testimony of Gillette and others, the jury, if they 
think proper, can infer that but a portion of the Greene and Gaynor 
construction remained. How much, it may be difficult to détermine. 
There is a confiiet in the testimony upon this subject. Wisner and 
Ripley made their observations of thèse works and took their measure- 
ments in December, 1897, and January, 1898. This was donc to ob- 
tain évidence to be used in behalf of Carter before the court-martial. 
You will recall the testimony of thèse witnesses as brought out in 
the direct and also the cross-examination. They measured cross-sec- 
tions as they stated, and in some places stated that they found sub- 
stantial portions of the jetties remaining. Sometimes they got off 
the jetties altogether. It is to be observed that their measurements 
were taken shortly after the work was stopped, possibly before the 
opération of the teredo had become destructive. It may be that a 
large part of this structure had disappeared through the constant 
action nf the teredo. The jury will détermine this possibility. 

Other évidence discloses that much of the jetties had been washed 
away. One witness for the défense testifies that he found a complète 
mat quite a distance from the work, but it was his opinion that this 
was lost from a barge. This he said had corne through the breakers on 
the Florida coast, and according to his statement was yet intact. The 
teredo doubtless was the most dangerous enemy to this structure. This 
form of marine life which is so destructive to wood in sait water is so 
fully set forth by the évidence and so clearly understood by the jury 
that it probably requires no further elucidation. Carter himself, in a 
letter to Gen. Craighill, dated May 22, 1888, which is in évidence, 
stated : 

"In certain instances I think a small amount of log and brush mattress 
work properly eonstructed can be used as far up as the sand will flow.. and 
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I hâve a small amoimt of this in my Savannah project, more as a basis of 
expense than as reconimending its use, as I do not think it should be used 
at ail wlien it can be nelped, and in some localities, not under any circum- 
stances. At Fernandina it cannot be safely used above the foundation course." 

This is the language of Carter. In the foundation course it would 
be covered by the sand and protected from its enemy. Major Gillette 
testified, "In wood which is in sea water in this locality, the wood is 
very promptly honeycombed by a jellylike worm known as the teredo; 
destroys it very rapidly." The évidence is full upon this subject, and 
there seems nothing contradictory about the teredo and his mischievous 
opérations. 

As to the amount of the Cumberland Sound brush jetties which sur- 
vived the onslaught of the océan storms and the attack of the teredo, 
the jury may consider the testimony of the engineer officers for the 
government and for the défense. Bacon testified that in 1898, when 
he surveyed it, very little mattress work could be seen, and what was 
in évidence was very rotten. Where the water was deep its condition 
could not be so readily ascertained, but from the soundings taken it 
indicated that there was very little jetty there, especially at the end. 
What he found was rock, presumably used for sinking the multiple 
mats. 

Of the south jetty, according to the same witness, for a distance 
of 7,000 or 8,000 feet from shore, it was in very good condition. Be- 
yond that for 2,000 or 3,000 feet there was évidence of a jetty being 
there. But beginning at a point about 10,000 feet from the shore and 
out to a distance of 13,000 feet from shore there was no évidence of 
jetty at ail. He testified that the teredo would destroy every part 
of loose brush material that had any heart in it in the course of a few 
months in the Summertime. 

Gillette on this gênerai subject testified that the project for im- 
provements at Cumberland Sound, which ripened into the contract 
of 1896, provided for a foundation and apron course of brush mat- 
tresses 100 feet in width and laid with riprap stone. "Riprap," ac- 
cording to the Encyclopedia Americana, recently published by the 
Scientific American, "is a common name applied to broken stone used 
for beds, walls and foundations in building and construction." Rip- 
rap was to be used to sink the foundation mattresses. The jetty sec- 
tion which was provided should be based on this brush mattress with 
the stone hearting of small stone, covered with heavier stone. In go- 
ing seaward the heavier stone should increase in weight from 1,000 
pounds to five tons. Gillette testifies that Carter's project provides 
distinctly for a rock jetty with mattress foundation, and he also testi- 
fies that the jetty as far as it was constructed was a brush jetty. 

In this connection you will recall the testimony of Greene to the 
effect that it was to be a stone jetty, and after a while he intended to 
put stone on it. In the same connection you should consider the évi- 
dence to the effect that while the contract was made in 1896, and while 
the work stopped in July, 1897, the amount of brush mattress which 
had been used, on a part of the work only, was more than twice as much 
as had been estimated by Carter for the entire contract. 
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It is also in évidence that, instead of putting in the foundation 
course and aprons provided for by the project, the contractors along 
the line of jetty had been permitted to put in multiple mats, each of 
many courses. Indeed, at the time Gillette visited the works he testi- 
fied that they were placing on top of the first layer of mats other mats, 
thus bringing up the height in places to as much as 16 courses, or the 
height of two eight-course mats, which, if constructed according to 
Carter's table for measurement, would hâve been 24 feet. 

It was contemplated by the original project and afterwards stipu- 
lated that the cost of the mattress to be used as the foundation on which 
the stone was to be superimposed should be estimated by the square 
yard of its surface. It appears from this testimony to which I bave just 
adverted, if accepted by the jury, that the contractors were paid by 
Carter by the square yard of each course of the bottom and of the su- 
perimposed courses. In other words, where there were 16 courses, they 
were paid for by ail the square yards of surface calculated on each of 
16 third design mattresses, provided 16 such maîtresses had been used 
in the work. If this is true, and it is record évidence, and, so far as I 
recall the testimony, is not contradicted in any manner, it is not difficult 
to ascertain why it was that prodigious profits were made by the con- 
tractors. 

The jury should not ignore the fact that Carter was a skillful en- 
gineer; that he had disclosed his knowledge of the effect of the teredo; 
that the work in Cumberland Sound was in sait water, and in waters 
which, according to the testimony of at least one of the witnesses, were 
rife with the opérations of this destructive enemy of submerged work. 
When the spécifications called only for a foundation of brush mattress, 
what was the necessity of piling up course after course of brush mat- 
tresses on jetties, some of them paid for as if they were 24 feet in 
height, when it was known that in a few months that for ail effective 
purposes they would be largely destroyed? 

Mr. Wisner himself, one of the most intelligent witnesses, and the 
first for the défense, stated that he wished to go on record as opposed 
to the use of brush mattresses on an océan bar, except when used as a 
foundation for a rock jetty. There is, however, much testimony to 
the effect that brush mattresses had been used largely on the South At- 
lantic and Gulf Coast. While this had been generally abandoned by 
engineers for work in sait water, this should be considérée! by the jury 
in passing on the question whether or not Carter and the défendants 
on trial acted without criminal intent. 

Thèse considérations, wherever they are deemed appropriate, 
the jury should also apply to the évidence relative to brush mattresses 
used at the Tybee breakwater, and wherever in sait water the teredo 
could destroy the work. 

The stone jetties at Cumberland Sound were subsequently con- 
structed. According to the testimony of Gillette, which on this subject 
is not in fair dispute, they were constructed over the lines and the 
remains of the Carter jetties. According to the testimony of Bacon 
and Gillette, after a survey, the controlling depth between Greene and 
Gaynor jetties, so far as they had been constructed when the survey 
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had been made, was less than six feet. It is bat just to remember, 
however, that the jetties had not been finally completed. The stone 
jetties were built under the supervision of Gillette and Bacon, and by 
Christie, Lowe & Heyworth. The north jetty extended out something 
less than four miles from the shore. A substructure was placed on 
the old work, composed of small stone, and this built to a uniform 
height of five feet below mean low water. On top of that heavy blocks 
of stone were placed up to the average height of mean high water. It 
was in évidence at this time that the old work as far as it could be seen 
by the eye was either rock or sand — rock mostly — and there was 
some remains of the mattress work to be seen, not very much. There 
was a considérable amount of the old jetty under water. The south 
stone jetty extended a distance of 4,000 or 5,000 feet from shore, and 
was built up to five feet above mean low water. As the resuit of the 
building of thèse jetties, the channel was deepened across the bar from 
6 feet to about 2-1 feet at low water, or from 10 feet to 34 feet at high 
water. 

It is quite important for the jury to consider the différence in the 
cost of this permanent and effective structure when contrasted with 
the brush mattress which we hâve been discussing. The witness Bacon 
compares the cost as follows : He testifies that the record shows that a 
single multiple mat, No. 20, put in June 26, 1897, under contract of 
1896, contained 4,240 square yards, at contract price, $1.10, cost 
$4,664; adding to that the cost of stone used for sinking, $473.24, it 
made a total cost of $5,137.24. Stone jetties having the same size as 
the eight-course referred to, using first and second-class stone, cost 
the government under the Christie, Lowe & Heyworth contract $4,713,- 
90 ; and with third-class stone it would hâve cost $4,077.40. If the mat- 
tress compressed one-third, and there is much évidence on the sub- 
ject of compression, Bacon says one-third should be taken off for that, 
making the stone jetty for an équivalent space cost the government 
$3,142.60, as against the eight-course mattress, $5,137.24, loaded with 
stone, or $4,664 without the stone. The jury will inquirc, then, if 
it does not appear that the finished stone jetty, effective in its opération 
and to a large extent enduring in character, did not actually cost less 
than the foundation brush mattresses put in by Carter and the de- 
fendants on trial. 

For the brush work done in Cumberland Sound, the évidence dis- 
closes that Carter carried in person to New York and delivered one 
disbursing check which he had signed for $345,000. 

Notwithstanding the vast sums disbursed in connection with the im- 
provements in the river and harbor of Savannah, it is not deemed essen- 
tial to give elaborate instructions regarding that work. An important 
feature of the évidence is that offered to substantiate the charge that 
Carter, through connivance, permitted Greene and Gaynor, when they 
were interested in contracts let by him, to put in a much greater quan- 
tity of mattress material than he estimated would be required when 
spécifications were made and bids invited. In this connection it is also 
proper to consider the évidence tending to show the disproportiortate 
amount of mattresses used compared with dredging and when com- 
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pared with stone. I refer in this to the Greene and Gaynor contracts. 
This is a matter of record about which there does not appear to be fair 
dispute. 

In the spécifications for the contract of October 22, 1S92, known as 
the "big contract" for the Savannah river and harbor improvements, 
it was stated that approximately 350,000 square yards of mattress 
would be used, and 7,000,000 cnbic yards of dredging would be donc, 
ïhe Atlantic Contracting Company secured the contract for jetty work. 
Instcad of the 350,000 square yards as specified, 1,363,572.26 square 
yards, or more than three times as much as the spécifications called for, 
were used. For the entire work, including mattresses, stone, piles, 
fascines, and so forth, the government paid on that contract the sum 
of 52,110,869.53, and yet the amount estimated when the bid was ac- 
cep^ed was only $1,686,500. Thus it will be seen that the excess of 
cost over the estimate in that contract alone was $422,139.53. It is also 
true that the increased amount paid for jetty work decreased the 
amount paid for dredging, which was done by P. Sanford Ross. The 
decrease was nearly $450,000. The amount of dredging was therefore 
a great deal less than the estimated amount. The estimated amount 
of stone was a great deal more than the stone actually used. It must 
be understood that the greater part of this large sum was diverted from 
the dredging contract, and from stone, and was paid for the excess 
over the estimâtes of multiple mats, and it was paid like that at Cum- 
berland Sound, on bills presentcd for the square yards calculated on 
the several courses of the multiple mats used. 

The jury should also remember, in this connection, that Gillette and 
other engineering witnesses testified strongly as to the great impor- 
tance of dredging in maintaining the depth of the channel. Col. Quinn 
testified interestingly on this subject, and stated in effect that the time 
would come when that, while deepening the channel, much made land 
would be available for warehouses and the like, and would be created 
between hère and the mouth of the river by dredging with the powerful 
pumps now in use in the bottom of the channel, and forcing it over the 
jetties on the marsh, when it would soon assume the form of land, pos- 
sibly of dry land. The importance of work of this character is, how- 
ever, suffkiently evidenced by the fact that in this one contract Carter 
specified for dredging to the extent of 7,000,000 cubic yards. 

In the contract of September 16, 1892, at Cumberland Sound, the 
spécifications placée! the estimated quantity of mattress to be used at 
50,000 square yards. In point of fact, the record évidence is that there 
were used 107,734.92 square yards. In the contract of November 5, 
1894, the estimated quantity is 50,000 square yards of mattresses, and 
the record évidence shows that 213,334.11 square yards were used, or 
nearly four times as much. In the spécifications for the contract of 
October 8, 1896, for the Savannah Harbor, it was estimated that 
200,000 square yards of mattress would be used. The contract was not 
completed, but up to July 31, 1897, the évidence of the engineer's rec- 
ord is that 255,820.43 square yards had been used. In the contract of 
October 8, 1896, Cumberland Sound, the estimated quantity of mat- 
tresses was 200,000 square yards. The work was not completed; 
146 F.— 55 
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but up to July 31, 1897, according to the same class of évidence, 446,- 
102.41 square yards had been used, or over twice as much as the esti- 
mate provided for. Of the five contracts above mentioned, in which 
this large excess above the estimate of multiple mats were used, the 
Atlantic Contracting Company obtained three, Edward H. Gaynor one, 
and John F. Gaynor one. It is not in dispute that Edward H. Gaynor 
was acting for the défendants on trial, and that Greene and Gaynor, 
the défendants on trial, were stockholders to a large amount in the 
Atlant' - Contracting Company. 

Of ail the contracts let in the Georgia district during Carter's com- 
mand in Georgia, one, a small contract on the upper river, was let 
to Albert J. Twiggs. With this the défendants had nothing to do. The 
quantity of fascines estimated in the spécifications was 7,500 cubic 
yards. Hère there was no excess of such construction. There were 
used only 9,232.04 cubic yards. In the same contract the necessary 
stone was estimated at 4,000 cubic yards, and the amount used was 
6,742 cubic yards, or over 50 per cent, more than was estimated. It is 
proper for the jury to contrast the manner in which this contract was 
required to be executed, and ail the other contracts in which Greene and 
Gaynor were the successful bidders, and détermine after careful con- 
sidération of ail the évidence whether there was collusion and fraudu- 
lent connivance, as charged in the indictment, to injure and shut off 
other contractors, to benefit the contractors on trial, and further fraud- 
ulent purpose to so carry out the contracts as to secure for the de- 
fendants on trial the greatest profits at the smallest cost to the 
contractors and the smallest benefit to the government. If ail this 
was done in good faith, without the corrupt agreement and the corrupt 
conspiracy charged, there can be no conviction ; but, if the évidence 
as an entirety satisfies the jury to the degree heretofore defïned of the 
truth of the charges made, a conviction will be justified. 

There is much conflict in the testimony as to the manner in which 
fascines for mattresses were constructed. This the jury should recon- 
cile as far as possible, and, if it cannot be reconciled, ordinarily they 
should accept the testimony of that witness or those witnesses who 
hâve the best opportunity to know the facts to which they testify and 
the least inducement from interest or otherwise to testify falsely. The 
credibility of witnesses is to be always a question for the jury, and 
they may accord crédit where under ail the circumstances they think 
proper. 

There are certain gênerai features with regard to the fascines to 
which I will briefly advert. 

It is further contended by the government that, in pursuance of the 
scheme alleged in the indictment, a change was made by Carter in the 
method of payment for fascine mattresses, the resuit of which was to 
greatly increase the cost to the government and to correspondingly 
increase the profits to be divided between the alleged conspirators. A 
référence to contracts prior to May 4, 1891, will disclose that in ad- 
dition to the two designs of mattress, known as the "Giîlmore design," 
which Carter continued to use, which were to be paid for by the 
square yard, that in many contracts fascines were to be furnished and 
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paid for by the government by the cubic yard. Thèse fascines were 
sometimes placed in the work singly, and sometimes in the form of 
mattresses. A mattress of this description would, briefly stated, con- 
sist of a bottom grillage of pôles, a layer of fascines, and a top grillage 
of pôles ; the top and bottom grillages being bound together with wire 
or rope. The object of the government was to place in the works fas- 
cines or brush material, and this, as stated, was paid for by the cubic 
yard. Gillette testified that the advantage derived by the contractor 
from putting in a large number of fascines at one time compensated 
him for the additional expense of making them into mattress form. 

It is, moreover, contended that Carter's third design mattress is in ail 
essential particulars the same construction as the fascine mattresses 
just described, which was paid for by the cubic yard of fascines in it. 
If this contention be true, and that is for the jury to détermine, when 
Carter specified in the contract of September 16, 1892, his third design 
mattress, which was to contain one layer of fascines, and be paid for by 
the square yard of its top surface, the cost to the government of the fas- 
cine material in it was greatly increased. To illustrate, in the contract 
of November 5, 1890, the fascines, or fascine mattresses, were paid for 
by the cubic yard at $1.40. The thickness of the mattresses were 12 
inches. If put in the works in the form of mattresses, it would take 
three to make a yard in height, and the pay would remain $1.40 per 
cubic yard. Now in the contract of October 22, 1892, the fascines 
were only nine inches, one layer was placed in the third design mat- 
tress, and the price per square yard was 95 cents. To make a cubic 
yard, four such mattresses must be used, and the price per cubic yard 
would be four times 95 cents, or $3.80. That is to say, under the 
contract of November 5, 1890, the government paid for fascines in the 
form of mattresses therein described, $1.40 a cubic yard. In the con- 
tract of October 22, 1892, the government paid for a cubic yard of fas- 
cine in the form of third design mattresses $3.80. 

The jury will also inquire if the significance of this contention is not 
greater when the fascine mattress used prior to 1891 and paid for 
by the cubic yard is compared with a "course" of the multiple mat paid 
for by the square yard of its surface. In making this comparison, the 
jury should bear in mind, however, that the third design mattresses 
and multiple mats were frequently of greater width, and it may be 
true that it would cost the contractor more to sink fascines when placed 
in such large mattresses than to sink them singly, and, in comparing the 
relative cost, this may be taken into considération. 

Again, in the contract of C. C. Ely, May 31, 1889, for the construc- 
tion of a retaining wall in Brunswick Harbor, "with brush fascines or 
mattresses loaded with riprap stone," where the fascines were to be 
from 12 to 20 feet long, the contract price for fascines and fascine mat- 
tresses was $1.34 per cubic yard. The fascine material in the Cumber- 
land Sound contract, according to évidence which does not seem to be 
in dispute, cost the government — I mean the contract of October 8, 
1896, cost the government — $4.40 per cubic yard ; a cubic yard in depth 
requiring four nine-inch mattresses. To put it the other way : If 
the mattresses put in under the Ely contract of 1889 had been paid 
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for by the square yard of the surface of cach mattress, as the mat- 
tresses at Cumberland in 1896 were, the price estimated on the basis of 
$1.34 per cubic yard would hâve amounted to only 44 to 56 cents, 
while the Cumberland mattresses were paid for at $1.10 per cubic 
yard. There has been tendered in évidence a compilation, "Cost of 
fascines or brush mattresses under varions contracts in Savannah dis- 
trict, from 1884 to 1897." This will be before the jury. 

The practical inquiry is whether Carter, as a part of the fraud- 
ulent scheme alleged, by the use of the third design mattress and of 
the multiple mat, to be paid for by the square yard, in lieu of fascines 
and fascine mattresses to be bid for and paid for by the cubic yard, 
as it is insisted had formerly been done, largely increased the cost of 
such fascine mattresses to the government, and correspondingly in- 
creased the profits to the défendants on trial, and that this vvas done 
corruptly and for the purpose of effecting the fraudulent scheme de- 
scribed in the indictment. As stated heretofore in defining the con- 
spiracy charged in this indictment, it is incumbent on the government 
not only to show that a conspiracy was formed, but that some act was 
done by some of the conspirators to effect the object of the conspiracy. 
Several overt acts are charged to hâve been committed as already de- 
scribed. 

In indictment 322, the overt act charged in the second count is that 
on the 17th day of Mardi, 1897, Michael A. Connolly, one of the de- 
fendants and alleged conspirators, but who is not on trial, in pursu- 
ance of the conspiracy charged, did assist Oberlin M. Carter in the 
préparation of a certain document purporting to be articles of agree- 
ment between Oberlin M. Carter, corps of engineers, United States 
army, and the Atlantic Contracting Company, and which purports 
to modify the contract made on the 8th of October, 1896, for work at 
Cumberland Sound; and which document purports to be signed by 
said Carter and by the Atlantic Contracting Company, John F. Gaynor, 
président, and by William T. Gaynor, secretary. It is charged that 
said Connolly forged the naine ''William T. Gaynor, Secretary." This 
document is before the jury and may be inspected by them. Mr. 
Sterly testifies that the name W. T. Gaynor is not in the handwriting 
of W. T. Gaynor. Mr. Gleason, who testifies that he has been con- 
nectée! with the Southern Bank of the State of Georgia for 23 years, 
and is now with the Citizcns & Southern Bank also states that as receiv- 
ing and paying teller he had large expérience in the comparison of 
handwriting; that he knew Michael A. Connolly, had seen him write, 
and, after examining several genuine signatures, testified that the sig- 
nature "Michael A. Connolly," as attesting witness, is the genuine 
handwriting of Connolly ; and that the name "W. T. Gaynor" on this 
document, is in the handwriting of Connolly. 

It is further charged that Connolly assisted Carter in the prépara- 
tion of a document purporting to be dated on the 18th of Mardi, 1897, 
and purporting to be the written consent of Anson M. Bangs and 
Eugène Hughes to the agreement; that Connolly forged the names of 
Bangs and Hughes ; and that he also forged the signatures of James 
C. Bogart and Henry Smith as witnesses. Mr. Gleason testifies that 
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the signatures of Bangs, and another necessary signature, are in the 
handwriting of Connolly. There is no déniai of this évidence. It is 
also charged that Carter did knowingly cause such documents thus 
fraudulently prepared to be forwarded to the War Department of the 
United States for approval. The jury will recall the letters written 
by Carter under date of Mardi 17th ; one to the chief of engineers, 
stating that he inclosed for approval the supplemental contract pro- 
posed ; and another letter to John F. Gaynor, New York, asking him 
to sign the supplemental contract, and take it to the War Department. 
It is contended that Gaynor was in Washington at that time. They 
will further consider the letter from the chief of engineers, acknowl- 
edging that the proposed supplemental contract had been received, and 
stating that it could not be approved. 

If the jury are satisfied that the conspiracy is proved, as charged, 
and that the facts just enumerated are true, they may, if they think 
proper, regard this évidence as proof of an overt act; that is to say, 
of an act on the part of one of the co-conspirators to carry the con- 
spiracy into effect. 

The same alleged overt act is set out as done to effect the object 
of the conspiracy charged in the first count of indictment No. 371, 
and also in the third count of this same indictment. 

In the third count of indictment 322, it is charged, as an overt act 
done to effect the object of the conspiracy, that on the lst day of July, 
1897, the alleged co-conspirators, ail of them, did cause to be pre- 
sented to Oberlin M. Carter, an officer in the military service of the 
United States, a claim against the United States which they then and 
there well knew to be fraudulent. This is fully set out in the analvsis 
of the indictment hereinbefore given. The claim is for $32,811.42, 
and is for labor and material furnished during the months of January, 
1897, under contract of October 8, 1896, on work of improving har- 
bor at Savannah. It is évidence that while the work under this con- 
tract was in progress, no money was available from January lst to July 
1, 1897, and that on the last-named date daims were rendered to the 
Engineer Department for work done each month. The testimony is that 
the name, "Edward H. Gaynor," signecl to the claim, is in the hand- 
writing of Connolly. It appears that the claim was approved by Capt. 
Carter, and that it was paid in the check for $230,749.90 earlv in 
July. There is no évidence to contradict the proof that the name 
Edward H. Gaynor was signed in the handwriting of Connolly. To 
détermine whether this claim was fraudulent, and whether it was pre- 
sented to Carter, in pursuance of the alleged conspiracy, the jury 
will look to ail the évidence under the rules heretofore explained. 
The record of the engineer's office offers officiai évidence that it was 
in fact presented. The same overt act is charged as having been com- 
mitted to effect the object of the conspiracy charged in the first count 
of indictment 371. 

As an overt act in pursuance of the conspiracy charged in the first 
count of indictment No. 322, it is charged in the fourth count that 
Carter, on the 6th day of July, 1897, signed a check to the Atlantic 
Contracting Company, for $345,000, and delivered it to John F. Gay- 
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nor, in payment of a claim for work said to hâve been clone under the 
contract of October 8, 1896, for improving Cumberland Sound, which 
claim Carter knew to be fraudaient. Sterly testified that Carter left 
Savannah for Washington on June 30, 1897, and did not return to 
Savannah until July 7 th. The alleged fraudulent claim of $345,000 
was paid by check No. 270,537, dated July 6, 1897, on the Assistant 
Treasurer of the United States, New York. The amount and number 
■of the check was entered on the voucher by Sterly before Carter came 
back, and after Carter returned the date of the check was added. 
When Carter left Savannah he took two blank checks with him, one 
for $345,000 filled out complète, except the date. The check was 
filled out by Carter, and Sterly made the entry on the voucher and on 
the stub. Mr. Marlor, Deputy Assistant Treasurer of the United 
States, testified to the payment of this check by the Subtreasury, and, 
as to the indorsement thereon, "Atlantic Contracting Company. John 
F. Gaynor, Président," and "For Deposit, B. D. Greene." To déter- 
mine whether this check was givin in payment of a fraudulent claim, 
as charged, the jury will considcr ail the évidence. 

In the eighth count of this indictment this is also charged as an 
overt act done in pursuance of the conspiracy charged in the sixth 
count of this indictment. The same overt act is charged as done to 
effect the object of the conspiracy charged in the second count of in- 
dictment No. 371. It is for the jury, if they are satisfied the con- 
spiracy has been proven, to détermine from the évidence whether the 
préparation and présentation of this check for the work at Cumberland 
Sound, in the manner described in the indictment, was an act done 
by one of the conspirators to carry the conspiracy into effect. The 
question is exclusively for the jury and should be déterminée! in view 
of the gênerai rules the court defined in the outset of thèse instruc- 
tions. 

The next overt act charged as done in pursuance of the conspiracy, 
set out in the fîrst count of indictment No. 322, appears in the fifth 
count. It is there charged that Carter, as engineer officer, issued to 
the Atlantic Contracting Company a check for $230,749.90, in pay- 
ment of an alleged fraudulent claim, for work claimed to hâve been 
done by the Atlantic Contracting Company, under contract of October 
8, 1896, for improving Savannah Harbor, and that Carter knew 
said claim to be false. This check is similar to the one for $345,000 
just referred to. It is dated July 6, 1897, and has been read to the 
jury heretofore. Sterly testifies that when Carter went to Washington 
on June 30, 1897, he carried two blank checks ; one was for the pur- 
pose of paying this claim, but the amount of the monthly reports 
could not be ascertained when Carter left, and, according to the testi- 
mony of Sterly, the latter, under the instructions of Carter wired 
him at Washington on July lst, the amount of the aggregate of the 
vouchers, or $230,749.90. The vouchers were not marked approved 
by Carter until after he returned on July 7, 1897. Mr. Marlor testi- 
fied that this check was paid through the Subtreasury, and that it 
was indorsed precisely as the check for $345,000, just described. 
This, if true, connects ail three of thèse alleged conspirators with 
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this check, and it is for the jury to détermine whether the prépara- 
tion, carrying, and deposit of the check, and the collection of the money 
thereon, were acts done by one or more, or ail of the alleged conspira- 
tors to effect the object of the conspiracy, if they believe such con- 
spiracy has, in fact, been proven. 

The same overt act is charged as one to effect the object of the 
conspiracy alleged in the second count of indictment 371, and the 
instructions just given the jury may regard as appropriate to that also. 

The seventh count charges as an overt act, done in pursuance of 
the conspiracy alleged in the sixth count of indictment No. 322, that 
the défendants, on the Ist day of July, 1897, cansed to be presented 
to Carter, as engineer officer, for approval and payment, a claim against 
the United States for labor, material. and supplies claimed to hâve 
been furnished for work irt improving Cumberland Sound, under con- 
tract of October S, 1896; and that the défendants well knew the 
claim to be fraudulent. It is for the jury to détermine whether this 
claim was fraudulent, and whether it was presented to Carter for ap- 
proval and payment. The jury will recall the évidence on this sub- 
ject relative to the approval of the claim, and the issuance of a check 
by Carter for $375,000 to pay it. 

The same overt act is charged in the third count of indictment No. 
371. 

As another overt act done to effect the object of the conspiracy 
charged in the fourth count of indictment 371, it is alleged that the 
défendants, on the lst day of July. 1897, caused to be presented to 
Carter, as engineer officer, for approval and payment, a false and 
fraudulent claim. The particulars wherein said claim is alleged to be 
fraudulent are set out in the count. This claim is in évidence. It is 
for the jury to détermine from al! the évidence whether this claim 
was fraudulent, and whether it was presented to effect the object 
of the conspiracy charged, if they believe such conspiracy has been 
proven. 

The fifth and sixth counts of this indictment hâve already been de- 
scribed. They do not charge conspiracy, but charge that the défend- 
ants caused to be presented to Carter, as engineer officer, for approval 
and payment certain fraudulent claims set out in the counts named. 
The particulars in which the claims are alleged to be false and fraudu- 
lent are enumerated. The jury will détermine from ail the évidence 
heretofore given under the rules whether the claim set out in either 
or both counts was false and fraudulent for approval and payment 
with the guilty intent charged in the counts. 

The indictment for embezzlement has been analyzed and described 
by the court. The jury hâve heard the évidence relating thereto. 
Much of the évidence which the court has recounted applies to the 
charges macle in this indictment. 

The jury will remember the évidence about the issue and payment 
of the checks for $345,000, and $230,749.90, the proceeds of which it 
is charged hâve been embezzled. The court has called your attention 
heretofore to the testimony of Sterly, as to the manner in which the 
checks were made out, and as to Carter 's leaving Savannah on June 
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30, 1897, with two blank checks. Attention bas also been called to 
the testimony of Mr. Marlor as to the payment of the checks, and 
their indorsement. In addition to what I hâve alrcady said as to the 
law upon this subject, in view of certain évidence, I will fnrther state: 
It is not only the payment of the money by check, but the issue of 
the check and the application of the payment to the claim, which, ac- 
cording to the évidence was done in this district, which constitutes em- 
bezzlement provided the essentials of embezzlement are also shown. 
If the act was partly done in this district, and partly in another, it is 
prosecutable in this district as if committed wholly in this district. 
Embezzlement, when committed by a séries of connected transactions 
from day to day, may be alleged as of a single day where the facts are 
shown in évidence. The application of the money to the claim, couplcd 
with the payment and withdrawal of the funds by checks, consti- 
tutes embezzlement, if the facts otherwise show that it is embezzlement. 
It is further insisted by the government that when the charges set 
forth in thèse indictments, substantially as stated, except the indict- 
ment for embezzlement which was returned afterwards, were made 
against the défendants on trial, that they took refuge in flight. This 
is urged as évidence of their guilt. Now, there is a popular concep- 
tion that when a m an runs away from a criminal charge that it is 
conclusive évidence of his guilt. This, however, is not the law. Before 
it can be considered as évidence, the jury must be satisfied that the de- 
fendants fled. To détermine this voit may look to ail the évidence 
in the case, and to the évidence of Greene himself. Thèse remarks 
relate to the departure of thèse parties to His Britannic Majesty's 
Dominion of Canada. It is always compétent to prove the flight of 
the accused as having a tendency to establish guilt. It is, however, 
not conclusive. It is always a fact of importance to take into consid- 
ération, and combined with other facts may sometimes afford strong 
évidence of guilt. It does not, how r ever, raise a légal presumption 
that the accused is guilty. It is merely a circumstance, tending, if 
not sufficiently explained, to increase the probability of the defend- 
ant's being the guilty person. which on sound principles is to be 
weighed by the jury like any other evidentiary circumstances. I 
think it justifiable to state, also, that, in each case where flight 
is relied on as évidence of guilt, it is compétent for the jury to take 
ail the circumstances into considération. If, for instance, the person 
accused of crime is youthful, uninformed, helpless, without means or 
counsel to défend himself, thèse and similar facts are matters which 
the jury may consider and which might tend to reduce the eviden- 
tiary effect of flight under the circumstances to show guilt. In cases 
where the défendant is a man -of expérience, clear intelligence, and 
has ample means to make his défense, thèse facts also may be con- 
sidered by the jury, and may, if in their judgment it is proper, in- 
crease in their minds the evidentiary effect of flight to show guilt. 
Each case dépends upon its own circumstances, and, if there is any 
case of flight, any explanation of it consistent with the innocence of the 
accused, he is entitled to the beneiit of that explanation. I may add 
that one indicted in a particular state, or in a particular national ju- 
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dicial district in that state, has no right to justify his flight, upon the 
ground that there are other localities in which he would prefer to be 
tried. The Constitution déclares that he shall be tried in thc dis- 
trict where the crime was comm'itted, which shall hâve been previously 
ascertained by laws, and no man can justify his flight because hc ob- 
jects to a familiar principle of the Constitution of the United States. 

We now approach the considération of a topic which you are in- 
structed, in my opinion, is to be largely considcred as the crucial 
or determining évidence in the case which has engaged us for so long. 
It is the proof ofïcred by the government to show that the engineer 
officer placed hère to represent the interest of the government, as 
against the interest or wrongs of the contractors, had been bought by 
them and seduced from his duty to the government, or voluntarily 
betrayed it for the benefit of the contractors ; that he devoted his ac- 
knowledged skill in engineering and the opportunities which had been 
trusted to him, with the purpose of accumulating through conspiracy 
with the défendants a fortune from funds to be unlawfullv diverted 
from the appropriation placed to his crédit for the purpose of the 
government work in this district. Ail of the évidence which I hâve 
heretofore recounted, while ail material in itself, if accepted by you, 
as in accordance with the government's contention, is in the main 
subsidiary to the main question, and that was : Did the engineer offi- 
cer secure, as chargée!, a share in the profits of the great improvements 
in Georgia, undertaken for the welfare of the American people? 

The record contains a vast amount of évidence, some parts of it cqn- 
sisting of minute incidents, others apparently of larger scope and com- 
pass. Facts of great significance, in the opinion of the court, relate to 
the changes in the engineering plan, in the forms of construction, 
in the comparative volume of material used, in relative expensiveness 
to the government. Much of this and many other circumstances, I 
hâve referred to, and ail of it, doubtless, is fresh in your memory, and 
ail you should consider as offered for the prosecution or for the dé- 
fense. Were the court and jury obliged to take many items of this 
évidence and consider them singly and alone, without due regard to 
the corrélation in which ail évidence must be considered, upon a charge 
of conspiracy, it would be a judicial duty to instrnet you that the de- 
fendants were entitled to acquittai, and it would be your duty to 
acquit. While évidence of this gênerai character is often thus con- 
sidered and treated in the argument of counsel, this is not permitted 
to the jury and the court. On the contrary, to quote from an au- 
thority cited by General Barr : 

"To hold that notbing but positive évidente is sufficient to establish a con- 
spiracy would be to give immuuity to one of tbe most dangerous crimes which 
infest soeiety. Hence. in order to discover conspirators, we are forced to 
follow them through ail tbe devions windings in which the natural necessity 
of avoiding détection teaches men so eircuinstanced to envelop themselves. It 
is from the circumstances attending a criminal, or a séries of criminal acts, 
that we are able to become satisfied that they are the results, not merely of 
individuals. but tbe products of concerted and associated action." 

We must consider it altogether, and if there is found in the gréât 
mass one cementing and cohesive force, which binds the évidence to- 
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.gether, and calm and impartial considération makes the finger of jus- 
tice point unerringly to the guilt of the accused, it is the duty of the 
Upright and conscientious to accord to such évidence the probative 
efïect which the rational, conscientious, and patriotic mind will deem 
it deserves. 

Such, it is insisted by the government, is the proof it offers to 
show that the engineer officer himself was bought, or sold himself, 
for a share in the profits in thèse contracts, niade with the values 
of the people, and for the benefit of the people; that from the slender 
salary of a snbaltern his income and expenditures soon rivaled the 
prodigal and golden youth who spend their substance in riotous liv- 
ing. With no other resources, his outlay from 1890 to 1897, covering 
the period of thèse contracts, and the alleged fraudulent scheme 
and conspiracy, increased from $4,000 in the year 1890, to $28,000 per 
annum in 1896 ; and from a condition when his means were so slender 
that lie was compelled to borrow, his accumulations for the same pe- 
riod, invested in gilt-edged securities, to gather and receipt for as 
his own, in an account, quite if not nearly, a half million dollars. 
That is the contention of the government. If that is proven, in your 
opinion, it is évidence of the gravest considération for the jury, and 
if they further fincl, as contended by the government, that this wealth 
was accumulated because they divided with him the profits of the 
contract it was his duty to supervise, and they are satisfied of thèse 
facts beyond a reasonable doubt, the government has proved its case. 
Finding thèse facts to exist in connection with ail the other évidence 
I hâve recounted, the government has proved its case, and it is entitled 
to a verdict of conviction against the défendants on trial. 

There is no déniai that I recall of what may be deemed the aston- 
ishing increase in the personal expenditures of the engineer officer, 
Carter. You may conclude, therefore, that thèse are shown by in- 
contestable proof. You will look to the évidence to ascertain the 
sources of the income which was so rapidly increased and so lavishly 
expended. It does not appear from the évidence that when he as- 
sumed command of the Savannah district he had any income in excess 
of his salary. This, with his commutation in 1890, amounted to 
$2,208. This was his total income. His personal expenditures that 
year were $4,306.60. In 1891, his salary and commutation was 
$2,845.57, his total known income, $2,970.57 ; his personal expendi- 
tures, $5,897.83 — or about twice his income. In 1892, his salary and 
commutation was $3,032. There was now an additional income 
which the government insists accrued from dividends and interests 
on investments alleged to hâve been made with funds arising from the 
opération of the fraudulent scheme charged in. the indictment. This 
amounted to $1,012.50. His total known income was $4,044.50. His 
personal expenditures were more than twice as much, namely, 
$8,354.24. In 1893, his salary had not been increased, but dividends 
and interest had increased to $6,720, and his total known income was 
therefore $9,752; and his total expenditures, $14,982,74. In 1894, 
his salary remained unchanged, his dividends and interest had in- 
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creased from $6,720, to $13,491, his total known income was $15,- 
523.17; his total expenditures now amount to $14,410.88. In 1895, 
there was no increase in salary, but his dividends, interest, and rents 
aggregated $27,303.34. His personal expenditures had also in- 
creased more than $5,000, but they were now less by more than $7,000 
than his income. His outlay was $20,113.92. In Ï89fi his salary and 
commutation had increased a little more than $100. It was now 
about $3,140.88. But this slender pay of an army officer, added to 
his other sources of income, amounted to $31, 458.85. Independent of 
his salary lie now had an income of $28,317.97, and lie expencled that 
year, $28,611.67. For four months of 1897 his salary was $1,077.32, 
his total income for the same period was $10,610.08. At this rate it 
would hâve been over $30,000 for the full year. His total expendi- 
tures for the four months were $7,5(>6.75. At this rate, had it con- 
tinued, it would hâve exceeded the expenditure of the previous year, 
which was more than $28,000. It will suffice, for the purposes of 
your duty, for the jury to imderstand that from 1890 to April, 1897, 
lie had received as salary and commutation for his pay as an army of- 
ficer a total su m of $21,399.77. This was his pay as an officer. In 
1891, his income from interest, dividends, and so forth, amounted to 
only $125, according to the évidence submitted. To April, 1897, this 
source of income iri the aggregate amounted to $82,844.80. During 
the same period, his personal expenditures amounted to $104,244.63, 
or an average for the entire period of about $17,370.77. This esti- 
mate of increase in Carter's expenditures is not denied. 

What is the probative effects of this évidence? The science of the 
law and the rules of évidence do not exclude from the province of the 
jury the .power to make those déductions, which the triors, men of 
practical knowledge, experienced in the afïairs of life, would rea- 
sonably or obviously make from facts like those just recounted. The 
obvious inquiry follows, whence came this rapid increase of income? 
The explanation afforded by the government which it asks the jury 
to accept, is based upon the following évidence : 

When the connection of Carter was severed with the engineer of- 
fice in Savannah, in an oaken case belonging to the government there 
was found a large mass of letter-press copy books showing his officiai 
and personal correspondence; many stub books, memoranda, and 
other indicia in the nature of évidence. This was taken charge of 
by the court-martial. Certain letters of a purely personal character 
were restored to Carter. The other évidence thus found was regarded 
as legitimately within the possession of the government to be used 
for the purposes of enforcmg the law against those who, by its al- 
leged violation, it is now insisted, hâve despoiled the public treasury 
of large sums. This évidence has been carefully preserved. In no 
respect is its authority questioned. It was kept under seal, and in 
the control of trusted officiais of the government ; brought to this city 
under like protection, and has been carefully guarded by the cus- 
todian appointed by the court for that purpose. It lias been open to 
the inspection of the counsel for the prosecution and for the défense, 
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and ail that seemed pertinent to either has been submitted for the 
considération of the jury. It was évidence accumulated and left 
by Carter himself. In part, from indicia thus furnished, it is con- 
tended by the government that it has been enabled to trace the stims 
paid by the défendants on trial to Carter as his reward for the al- 
leged betrayal of the government in their interest as the resuit of the 
conspiracy charged. 

An expert accountant, Mr. Johnson, was commissioned by the 
Treasury Department for the purpose of tracing the public funds thus 
alleged to hâve been diverted. A large number of books of certain 
banks, brokers, and trust companies in New York were examined. 
They constitute an immense volume of évidence. They are before 
the court. The statements taken therefrom, and verified by the bank 
officers, officers of trust companies, and others having knowledge of 
the books for the purpose of convenience, hâve been offered in évi- 
dence and considered by the court, counsel, and the jury; but the 
original books and entries are ail hère and subject to inspection and 
vérification by the parties concerned and their counsel, and by the 
members of the jury. The expert accountant charged with this im- 
portant duty has carefully prepared and submitted for the considéra- 
tion of the jury a séries of tabular statements, 32 in number. By 
thèse, and by the évidence offered in support of each statement, in 
the form of checks, bank deposits, and the like, the government con- 
tends that it has traced the disbursing checks of the engineer officer, 
Carter, issued on ail the contracts with which the défendants on trial 
were concerned from 1891, when it is alleged the scheme to defraud 
was formed, until the alleged final distribution of the alleged illegiti- 
mate profits in July, 1897. From the considération of this évidence, 
thus tabùlated for convenience and clearness of reason, it is also con- 
tended that the jury must draw the conclusion that such profits were 
divided between Benjamin D. Greene, John F. Gaynor, the défendants 
on trial, and Oberlin M. Carter. It is further contended by the gov- 
ernment that the évidence shows that for most of this period the 
division was practically by thirds ; one-third of the profits being paid 
to each of the accused just named. This exhibit is called 319. It 
would be unjustifiable for the court to attempt its complète recapitula- 
tion. Only one sheet vvill be read, in order to refresh the memory of 
the jury as to the manner in which the statement is framed. It will 
be borne in mind that thèse statements were spread on a large easel 
before the jury. The government expert, Mr. Johnson, who is also 
a bank examiner of the Treasury Department, called and pointed out 
to the jury each item of the account set forth by the sheet; and for 
each item positively stated in the entire 32 great sheets which were 
gone over before the jury with the intent to account for the payment, 
investment, and final distribution of the vast sum involved in this 
trial, astonishing as the statement may seem, he was enabled, with the 
prompt and capable assistance he received, almost instantly to pro- 
duce the original évidence in the nature of a check, deposit slip, and 
the like, as each was needed, in vérification thereof. None of the évi- 
dence thus produced is cmestioned. Ko one questioned the authen- 
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ticity of it. The déduction he makes, and the manner in which he 
arrived at the apparent results pointed ont by him hâve been ques- 
tioned and criticised by the évidence of an expert retained by the 
défense, a Mr. McPherson. The comparative correctiveness of the 
opposing statements is a matter exclusively for the détermination of 
the jury. The statemcnt which \vi!l be read is Xo. 9, and the jury 
will hâve it before them, and if they think proper may examine the 
blue print from which this is co])icd, and ail the others explained by 
Mr. Johnson and criticised by Mr. McPherson, if they dcem that this 
is essential to a proper understanding of the issues they are to déter- 
mine. This is the sheet : 

Description of Checks Divided. 

Date of check : August 3, 1893. 

Number of elieck : 224,440. 

In whose fsivor : Atlantic Contracting Company. 

On whom drawn : Assistant Treasurer of tlie United States, New York. 

Amount of check : $39,075. 

How Deposited for Division. 

Bank in whie.H deposited: American Exehange National Bank, New York. 

Date of deposit : August 7, 189.'!. 

In whose account deposited : William T. Gaynor. 

Bxliibit showing deposit : No. 240. 

Amount of deposit : $39,075. 

Less arbitrary allowance, trip Carter to New York, $75. 

Amount for division: $39,000. 

IIow Divided. 

Carter's whereabouts : New York. 

Exhibits showing saine: Nos. 300 and 301. 

Column of thirds : One-third, $13.000 ; allowance, $75. 

Certain Checks Between the Farties at or About Corresponding Dates. 

Drawer of check : William T. Gaynor. 

Date paid : August 7, 1893, favor of unknown. 

Exhibit number : 248. 

Amount of check : $13,075. 

Certain Deposits at or About Corresponding Dates. 

See testimony of Franklin Ford, pages 1902 and 1904. 

Deposit in account of O. M. Carter with Keed & Flagg, subsequently trans- 
ferred to the account of R. T. Westcott. 
Date of deposit: August 9, 3893. 
Exhibit number : 238 M;, 239. 
Description of deposit : Curreney. 
Amount of deposit : $13,000. 

IIow Invested. 

Date of purebase: August 30, 1893. 
Througli whom bought : Keed & Flagg. 
In whose naine: K. F. Westcott. 
Exhibit number : 239. 

Description of securities : 10 Delaware & Hudson, Pennsylvania Division, 
7 per c( at. bonds. 

Numbers : 82. 83. 293, 528, 593, 840 to 842, 1G48, 1649. 
Par value: 810,000. 
Cost: $12,825. 
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Paid for Viz. : 

See testimony of Franklin Ford, (record pages 1002-1904), that in connec- 
tion with Carîer's visit to tlie office of Keed & Fltigg the following deposits 
were made : 

August 9, 1803, cunvney $13,000 

3 per cent, premiuin on saie ol' $13,000, currency, ebeck 390 

Total $13,390 

Less: 
August 10, 1893, Rond & Fl;;gg. clieck : Dcposit by O. M. Carter 

in the Union Trust Company, New York 505 

$12,825 
Exhibits: 239, 238%, 239, 239, 238%, 239, 230, 251. 

Disposition. 

Description of securities : 10,000 Delaware & Iludson, rennsylvania Division 
7 per cent, bonds. 

Numbers : 82, 83. 293, 528, 593, 810 to 812, 1048, 1619. 

Par value: $10,000. 

Original cost: $12,825. 

Carter's receipt to Westcott, date : October 29, 1897. 

Exhibit nuniber : 272. 

Coupons and Dividends. 

Dates of deposit tickets, sbovving Carter's collection of coupons and 
dividends : 

September 1, 1S93. 
Mardi 2, 1896. 
October 8. 1896. 
March 6, 1897. 
Exhibit number : 251. 

The government undertakes to show a division of money between 
the défendants on trial from December, 1891, to July 6, 1897. The 
compilation just rcad brings into juxtaposition the évidence relating 
to what is termed by the expert, Mr. Johnson, the ninth "division." 
As stated, there are 32 so-called divisions, which he has illustrated 
by the same method. Of course the référence of this witness to 
"divisions," checks "divided," how "divided," etc., only relates to the 
method he has adopted to illustrate the évidence, and cannot be con- 
sidérai as his opinion that such divisions, if any, were the resuit of 
an alleged conspiracy ; or that the money was unlawfully divided with 
Carter, if divided at ail. It is for the jury to détermine from ail the 
évidence relating to this topic, whether or not there was the division 
of money charged in the indictment, whether this is the proper infer- 
ence to be drawn from the évidence brought into juxtaposition by the 
compilation of Mr. Johnson, considered in connection with ail the 
other évidence, particularly that of the expert accountant, Mr. Mc- 
Pherson, offered by the défense. 

Under the head of "Division, January 3, 1893," also called the second 
division on Exhibit 319, four checks are considered. They were issued 
by Capt. Carter in December, 1892; three are payable to É. H. Gaynor, 
and one to the Atlantic Contracting Company. They aggregate $65,- 
632.62, which sum was deposited January 3, 1893, in the account of 
J. F. Gaynor. There appears on the exhibit referred to the following 
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entry: "Subtract valuation of working plant, Greene & Gavnor, Ex- 
hibit No. 265, $26,932.50." Référence is made to the minutes of the 
Atlantic Contracting Company of August 5, 1892, to the effect that 
"the said John F. Gaynor and Benjamin D. Greene are willing to sell 
and transfer the whole of said property for the sum of $26,932.50." 
It otherwise appears that Greene and Gaynor owned practically ail the 
stock of the Atlantic Contracting Company; that it was organized in 
August, 1892, and secured some contracts soon thereafter, notably 
the contract of October 22, 1892. Thèse checks, as appears from their 
face, were issued for work done in improving Savannah Harbor and 
Cumberland Sound, making the déduction stated under the heading, 
"Amount for division," is placed $38,700.12, and under the column 
"one-third," $12,900.04. Carter, according to the évidence, was in 
New York at this time, January 3, 1893. On the same day Gaynor 
apparently draws five checks, and Greene one ; and on the 5th another 
check, and on the 17th another. On January 3d there was a deposit 
by Carter in the Union Trust Company, bills, $3,550, deposit ticket 
being made out in Carter's handwriting; and on the same day there 
was a deposit by him with C. H. Van Deventer, a broker, currency, 
$9,350 — a total of $12,900, or four cents less than the amount placed 
in the column of one-third of "amount to be divided." 

On January 3d and 4th certain bonds were purchased by Carter in 
his own name, through Van Deventer. They are known as Erie, 
Reading, and Wabash bonds, and amount to $14,437.50. According 
to the évidence, they were paid for in part by the sum of $9,350 just 
alluded to, and it is claimed that the balance was derived from pro- 
ceeds of Chesapeake & Ohio bonds which Carter had previously pur- 
chased, as shown in division 1 ; that is, $3,981.25. The accounts, 
statements, checks, and so forth, referred to in the compilation, hâve 
been exhibited to the jury. According to this évidence, the bonds were 
delivered to Carter January 4th and February lOth. From the rec- 
ord of the Garfield Safe Deposit Company, it appears that Carter 
visited his safe deposit box on January 4th. From the deposit ticket 
it appears that on May 3, 1895, there was deposited to Carter's crédit 
coupons on the five Wabash bonds amounting to $125. Thèse bonds, 
it further appears, were sold on May 19, 1897, and the proceeds dealt 
with in a later division known as Division No. 31, where the pur- 
chase of certain Orange, New Jersey, bonds is described. The Erie 
and Reading bonds were sold on April 18th and 19th, in the account 
of R. F. Westcott. 

Following the method adopted by the expert accountant, Mr. John- 
son, and considering the évidence he lias grouped under "Division 
No. 3, of February 10, 1893," the checks dealt with are three disburs- 
ing checks and one check of Gaynor drawn on the Merchants' Na- 
tional Bank of Savannah, a depositary of the United States. Thèse 
aggregate $48,000. This amount was deposited in the American Ex- 
change National Bank, of New York, February 10, 1893, in the account 
of John F. Gaynor. One-third is $16,000. Carter's whereabouts is 
put down as in New York, and a deposit ticket of February 10, 1893, 
is offered in évidence of that fact. On this day it appears from the 
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account of John F. Gaynor that he drcw a clieck, the name of the 
payée not appearing on the account, for $16,000. On February 10, 
1893, there was deposited by Carter in the Union Trust Company, in 
bills, $5,850, deposited by him with Van Deventer, in currency, $5.000 ; 
and on the llth, with Watson & Gibson, cash, $5,000; making a total 
of $16,850. The exhibits showing thèse transactions hâve been sub- 
mitted to the jury. 

On February 11, 1893, it appears that there was bought from 
Watson & Gibson for account of O. M. Carter 5,000 Chesapeake & 
Ohio bonds, and on February 11, 1893, there was bought through 
Watson & Gibson for account of O. M. Carter, 5,000 Erie bonds, and 
on February 13, 1893, there was purchased through Van Deventer 
in the name of O. M. Carter, 5,000 W r abash, Détroit, etc., bonds, 
and there was purchased on the same day 5,000 Chicago & East Illinois 
bonds; the total purchases amount to $20,656.25. To pay for thèse 
bonds, checks of Carter on the Union Trust Company are submitted. 
Thèse, together with the three deposits by Carter, aggregate $20,- 
656.25. 

It is contended by the government that Carter did not always make 
an immédiate investment of the money received by him in the man- 
ner charged, and that for this reason portions of such money are 
necessarily carried from one division to another ; the money unin- 
vested being in the meantime kept in a bank to his crédit. In the 
transaction just referred to, it is insisted that the balance necessary 
to pay for the bonds was drawn from his account in the Union Trust 
Company. From exhibits which the jury hâve examined, it appears 
that the bonds were turned over to Carter on February 13 and Mardi 
16, 1893. It also appears from exhibits submitted that on May 2, 
1893, Carter was gïven crédit for five coupons on the bonds of Chesa- 
peake & Ohio, $125. This appears from deposit slip. It also appears 
from deposit slip, stated to be in the handwriting of Carter, that on 
May 10, 1897, coupons on the same bonds were credited to Carter's 
account. 

As has been several times referred to in the évidence and argu- 
ments, on October 29, 1897, it is testified that Westcott delivered to 
Carter a great many bonds and other securities, taking Carter's re- 
ceipt therefor. This is known as Exhibit 272. It appears from this 
receipt that the Chesapeake & Ohio bonds, the identical numbers be- 
ing the same, were turned over to Carter. There is évidence as to 
the collection of coupons by Carter on the Wabash, and so forth, 
bonds, and they are also included in the bonds turned over by Westcott 
to Carter October 29, 1897. The Erie bonds, it appears, were sold 
on April 19th, in the name of R. F. Westcott. The proceeds, 
$4,818.75, are considered later in connection with another alleged 
investment. The other bonds, 5,000 Chicago & East Illinois, it ap- 
pears, were sold in the name of Westcott June 25, 1897, and the pro- 
ceeds are considered in connection with Orange, New Jersey, prop- 
erty. 

''Division 5, of April 14, 1895." Four disbursing checks drawn 
by Carter, one on Merchants' National Bank of Savannah, and three 
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on Assistant Treasurer, New York, amounting to $62,15-1-. 34. This 
sum deposited in the American Exchange National Bank, New "Vork, 
April 14th, in account of John F. Gaynor. Carter is in New York, 
as appears from deposit ticket in his handwriting. One-third is 
$20, 718. 11. It appears from exhibits in évidence that on April 14, 
1893, the American Exchange National Bank paid check of John l 7 . 
Gaynor for $27,387.23, which check it appears was deposited in the 
same bank to the crédit of B. D. Greene. On the same day, it ap- 
pears, check of Gaynor was raid by the same bank, in favor of person 
unknown, $8,450, and that • :\ the same day by same bank check of 
Greene for $6,550. Four otï:".r checks in favor of unknown parties, 
dated within the next few days, are paid by the same bank and charged 
to Gaynor's account. On April 14, 1893, there was deposited by 
O. M. Carter in the Union Trust Company bills, $400. Same day 
and bank, account of R. F. Westcott, bills, $14,500, and deposited on 
April 15th, by Carter in same bank, bills, $3,000. On April llth and 
14th, there was purchased through Van Deventer, in the name of Car- 
ter, 15,000 bonds at cost of $19,756.25. A part payment on thèse 
bonds, it appears, was a check of Westcott on the Union Trust Com- 
pany for $14,500. The jury will recall this amount, in bills, was de- 
posited by Westcott in that bank on the 14th of April. A letter is 
offered from Carter, dated April 11, 1893, to Van Deventer, request- 
ing him to "buy for my account ten more gilt-edge bonds," etc. "I 
shall be in New York Monday night." According to the évidence, 
Carter collected coupons on thèse bonds. Fifteen of the bonds, it 
appears from the receipt, were turned over to Carter by Westcott on 
October 29, 1897. Five bonds were afterwards sold, others bought 
in Westcott's name, Carter collected interest coupons at certain pe- 
riods, and thèse bonds were turned over to Carter on October 29, 
1897. 

In "Division July 6, 1897, No. 23," two checks drawn by Carter 
on the Assistant Treasurer of the United States, New York, in pay- 
ment for work done under contracts of October 8, 1896, are consid- 
ered. Thèse checks aggregate $575,749.90. It appears that during 
a large part of the period before July 1, 1897, there was no money 
available to pay contractors, and that they were paid by thèse checks 
in July. Thèse checks hâve been referred to several times hereto- 
fore. On July 6, 1897, there was deposited in Knickerbocker Trust 
Company, to crédit of Greene, $575,749.90. From this is deducted 
a number of checks to W. T. Gaynor and E. H. Gaynor, as explained 
by the accountant. There is also deducted $75, arbitrary allowance 
to Carter for trip to New York. There is another déduction, stated 
to be "stockholders' advancement made to carry on work, $132,850." 
After giving a list of checks of Greene & Gaynor, a number of checks 
are enumerated as advances by Carter or by Westcott at Carter's re- 
quest. The latter amount to $50,000. The amount left, as stated 
by the accountant, is $380,075. Greene testified, the jury will re- 
member, that Westcott made a loan to him of $50,000. Westcott testi- 
fied that he turned the money over to Greene at Carter's request, that 
146 F.— 56 
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Carter made it good, and that it was not his (Westcott's) transaction. 
Referring to the exhibits, the accountant testifies: 

"If Carter was entitled to one-third interest ; Carter's advances, $50,000 ; 
one-third as above, §120,091.67, allowance, $75, amount of Oarter's interest, 
$176,766.07." 

Evidence is offered to show that the $50,000 which Grccne received 
from Westcott was in part derived from the sale of bonds which 
Carter had acquired previously, and in part of a check from Carter 
himself. The check for $31,000, which Greene testified was a part 
payment of the loan of $50,000 made Westcott, the government in- 
sists from the évidence was deposited to the crédit of Westcott, but 
used to pay part of Carter's Orange, New Jersey, investment. 

The jury will remember that Greene testified that he received about 
$170,000, that John F. Gaynor received about the same, and that 
$150,000 of bonds, costing $172,500, were bought and were to be 
disposed of, and the proceeds were to be used in carrying on the 
work in Savannah ; but that, the work being discontinued, the bonds 
were divided between him and Gaynor in November. 

The government insists that the évidence shows that Carter made 
advances to carry the work on, and that he received the bonds pur- 
chased by Greene. The jury may inquire if thèse bonds were Car- 
ter's, and that he subsequently turned them over to Greene and Gay- 
nor, and that Greene failed to turn over thèse bonds with those which 
Westcott testified he turned over to him, and for which Carter sub- 
sequently receipted. 

They may further inquire if there was any reason, such as the 
pendency of investigation by the board of inquiry, which might cause 
them to adopt such a course as to thèse particular bonds. 

The amount of disbursing checks issued, according to Mr. John- 
son's compilation, commencing with 1892, and up to August 3, 1897, 
was $3,176,908.86, and the total amount claimed to hâve been divided 
was $2,172,309. From the same exhibit it appears that to May 12, 
1896, there was an aggregate of "thirds" of $611,836.35 ; an aggre- 
gate of cash, bills, and currency, deposited of $570,499.86 ; and ag- 
gregate of investments claimed by the government to hâve been made 
by Carter, $569,132.16. As stated, the accuracy of this accounting is 
entirely a question for the jury. It has been bitterly assailed by the 
defendant's counsel, and by the defendant's expert. The expert of 
the government has also been denounced in terms of bitterness. The 
invectives of counsel, however, do not and should not control the 
right détermination of a cause, unless the conduct and testimony of 
the witness merit such severity. The question is: Is the exhibit 
true? Did Carter receive this money? Was it a share of the profits 
which he obtained as the resuit of fraudulent conspiracy? 

In walking from this hall to your jury room, you traverse the 
corridor which the architect of this beautiful structure has laid with 
mosaic pavement. There are innumerable fragments of stone of 
différent size incorporated in the smooth surface. Before the task 
was completed, the fragments were each as insignificant as pebbles 
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on Tybee's strand. In the sports of childhood they might hâve been 
thrown away and scattered by little hands. But when by the work- 
men's skill they are placed in juxtaposition and pressed down in the 
tenacious and enduring cément, they harden into a compact and en- 
during surface which may bear the hurrying footsteps of générations 
yet unborn. And so the évidence in this case. Much, if considered 
out of its relation, might possess little significance. If it appears 
that the incidents, which hâve been for so long and so sedulously 
placed together by one great controlling fact which demonstrates in 
the minds of those chargée! as joint offenders the existence and prés- 
ence of those motives of self-aggrandizement and pecuniary greed 
with which courts hâve so often to deal, if considered with ail the 
évidence it is explanatory, illustrative, satisfactory, décisive upon the 
issues formed on the indictment. This is a matter for the jury to 
détermine in connection with thèse défendants. The jury will also 
détermine whether or not it was strengthened and buttressed in every 
particular by the original évidence produced from the banks and trust 
companies, upon which the government relies. If this évidence taken 
as an entirety is deemed by the jury to be clear, convincing, and satis- 
factory, it is évidence of the first importance. If therefrom it is in 
the opinion of the jury satisfactorily proven that Carter shared in the 
large profits from the government contracts with Greene and Gaynor, 
which it was his duty to supervise, and that each of the other défend- 
ants on trial received a share of the profits accumulated in the man- 
ner charged in the indictment and otherwise described in the proof, 
they would be justified, in view of ail the other évidence in the case, in 
returning a verdict of conviction on the appropriate indictments and 
the counts thereof as they may find. If, however, the évidence is 
deemed unsatisfactory, uncertain, and unreliable, after its close and 
just considération, if the minds of the jury honestly and conscien- 
tiously hesitate as to whether or not they should accept thèse compila- 
tions, the déductions to which they point, and the other évidence oral 
and documentary in support thereof, and if the contentions of the gov- 
ernment are not supported by other proof that a share of the profits 
did in fact go to Carter, they would be, in the opinion of the court, 
justified in returning a verdict of acquittai. 

While it is contended by the government, generally speaking, that 
Carter received one-third of the profits of thèse contracts, it will sup- 
port the charges of the indictment if the proof shows that as a resuit 
of the fraudulent conspiracy with Greene and Gaynor, while acting 
as engineer officer, he received anything of pecuniary gain whatever 
for assisting them in securing contracts and in making large profits 
from such contracts. 

You will next inquire, gentlemen, whether there is évidence in this 
case corroborating the évidence classified and the déductions pointed 
out in the exhibits prepared by the expert accountant, Mr. Johnson, 
which I hâve just attempted to explain. In other words, is there 
satisfactory évidence to show that Carter really shared in the profits 
of the government contracts of which the évidence treats? 

It may, in the opinion of the jury, be relevant to a considération 
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whether Carter shared in the distribution of thèse profits to consider 
the following évidence in proof which is not denied : It relates to 
the circumstances of his visit to Washington, about the time of the 
large payment. He left Savannah June 30, 1897, according to the 
testimony of Sterly the day before the money was available. He took 
with him two blank checks, one filled ont with the exception of the 
date, and the other blank, as to the amount. He directed Sterly to 
telegraph him the amount the following day. One check was for 
$34 5,000, and the other $230,947.90. He made réquisition for money 
to be placed in the Treasury in New York. When he left, the claim 
for the last month's work for the Savannah Harbor, aggregating a 
large sum, had not been approved by him when the check was issued. 
Thèse circumstances, like many others in this case, may in themselves 
be innocent enough ; but in the light of the charges in the indictment, 
and the other évidence which I hâve in part recounted, the jury may 
consider whether they indicate that Carter had a personal interest in 
the proceeds of the checks. It is further in proof that Carter was in 
New York at the time, and in person turned over thèse checks to 
Gaynor. 

It is insisted, however, for the défense, that Westcott, and not Car- 
ter, was the beneficiary of a large share of the profits on the govern- 
ment contracts of this district. Mr. Westcott was Carter's father-in- 
law. Carter's wife it appears had died in December, 1892. It 
appears from the évidence that Westcott was a man of large affairs. 
It is contended by the défense that he was the intimate associate of 
some of the first and most iufluential of the great financiers of this 
country. According to the testimony of his counsel, H. L. Stimson, 
of New York, he was a man of perfectly sound mind, of strong, dom- 
inating character. "I regarded him," said Mr. Stimson, "as a man 
who was to an exceptionally high degree a man of force and intelli- 
gence, one of the most so of his âge that I hâve ever met." It other- 
wise appears from Mr. Stimson's testimony that Westcott was a man 
in vigorous health the day of his death, which résultée! from an acci- 
dent. It appears from the proof that Mr. Westcott had great con- 
fidence in Carter, and from the time of the latter's marriage with' 
his daughter was sincerely attached to him. Westcott stated that he 
would hâve trustée! Carter with his life. He received large sums of 
money which lie testifies he kept for Carter. They had mutual in- 
vestments. At times Carter deposited his own money in his attorney 
account for Westcott, but Westcott bitterly dénies that he had any 
connection whatever with the Georgia contracts, or that he had any 
knowledge of, or was a participant. 

As previously stated, by the humanity of the national law, Greene 
is permitted to be a witness in his own behalf. Under the law of 
this state he would not be permitted to do more than make a state- 
ment not under oath. Hère he testifies as any other witness, and the 
weight of his testimony is entirely a matter for the jury. He denied 
ail charges of collusion and conspiracy with Carter, and states that he 
did not see Carter much after 1890. He met Westcott at the Uni- 
versity Club. Westcott had retired from active business in 1888. 
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He said that Westcott claimed to hâve great influence with influential 
people in New York, especially those connected with the New York 
Central Railroad. He said that Westcott said to him: "I kept 
William H. Vanderbilt out of jail once, what do you think of that?" He 
further stated that he and Gaynor were anxious to get established 
with one of the great railroads, such as the New York Central. He 
said that in the fall of 1892, at the Horse Show, Mr. Westcott spoke 
to him of the work at Savannah. I now use the language of the 
witness : 

"He asked me liow I would regard Iiîh; liaving some interest in the profits 
hère in tins work, or thèse works. That rtidir't strike me as anything re- 
markable. Ile was doing a great dea] for us. or trying to do a great deal. 
and it was a matter, perbaps of $100,000. It strengthened us finaneially, and 
I told him I would consult with Col. Gaynor and see. As far as I was con- 
cerned, I thought we would do it. I felt favorably disposed towards it." 

At that time the Atlantic Contracting Company had the contract 
known as the 1892 contract for the Savannah River and Harbor. 
Greene testified that his contemplated profits were $400,000 to $450,- 
000. After that Greene testified that he visited Westcott several 
times. In one of thèse interviews he told him that Col. Gaynor 
agreed that he should hâve a share in the profits, an interest in the 
profits of thèse works hère. In the following January, he stated, he 
began paying him a share of the profits, he did not know Carter in 
the transaction at ail. He said : "I did not need him to help me 
in any way." The atnount paid Westcott as profits on the 1892 con- 
tract was largely in excess of the amount anticipated. He had no 
written contract with Westcott. Considération of his pay was "an- 
ticipation of future work, confidence, and expectation." He testified 
that he paid Westcott about $450,000 or $500,000 as his profits on 
his one-third interest. Westcott is now dead, but when in life he 
testified before Commissioner Shields in New York and denied posi- 
tively that he had ever received a cent of profits on the Georgia con- 
tracts from Greene or any other person. The comparative credibility 
of thèse witnesses is a matter for the jury. Apply to it your intelli- 
gence as men of affairs. Is it probable that Greene would hâve paid 
in the neighborhood of half a million dollars to Westcott on the pos- 
sible contingency of securing work for him and Gaynor thereafter? 
The jury must détermine whether or not this story is, per se, crédible. 

The government seeks to impeach the testimony of Greene on this 
point. It is by proof of contradictory statements. This is one of 
the methods of impeaching a witness. It was proven that when 
Greene appeared before the board of inquiry in Carter's case he was 
asked this question : 

Q. "Has R. F. Westcott, withjn your knowledge, ever derived any benefit 
from anv government contract in whicb you were interestert?" 

A. "He has not, nor from any otber contract in which I hâve been 
interested." 

Greene testified, however, that when he was before the court of 
inquiry, that when the question was read he did not think he fully 
comprehended its scope. In rebuttal of this statement, Col. H. M. 
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Adams, an officer of the rank of colonel, engineer corps, United States 
army, testified that he was a member of the board of inquiry, and 
that:' 

"The questions were written ont, the questions were in writing, and were 
rend to Capt. Greene deliberately and clearly, and lie took time to cousider 
tliem. He answered them positively, as stated in that record." 

Greene further stated before the same board : 

"I will denionstrate to tbe satisfaction of the board, if Capt. Carters 
défense dépends upon it, that neither he nor Mr. Westcott ever reeeived a 
dollar of this money." 

Greene testified before the court-martial. He was now under oath. 
He spoke of the profits of the Atlantic Contracting Company and said : 
"Nobody but Col. Gaynor and myself to pay it to, it didn't require 
much notice." 

Westcott testified that he met Carter at his house in New York 
City, 33 West 53d street, a day or two after Carter's return from Lon- 
don in 1897. This was pending investigation of the charges against 
Carter which were acted upon by the court-martial and which were 
subsequently presented by the indictment now under considération. 
Westcott testified that some time afterward he went to Washington 
in response to a telegram from Carter. He stated that Carter "wanted 
me for company. He had the blues, or something of that kind." 
They returned to New York. Westcott says Carter stated he ex- 
pected to be arrested when he got back from London, and immediately 
went to the safe deposit company and took out ail his securities and 
took them up to Mr. Greene and Gaynor at the Hoffman House ; that 
he said he was sorry he had done so, sort of prématuré, and wanted 
to know if I would take charge of the bonds. "After much persua- 
sion," he says, "I consented to do it, and he told me that Mr. Greene 
or Gaynor, or both of them, would bring thèse bonds up to me the 
next day at 10 o'clock." They did not bring them, Westcott stated, 
and he telephoned, and "they said they had changed their minds and 
wasn't going to bring them." Mr. Gaynor said that. The next day 
at 10 o'clock, Mr. Greene put in an appearance with the bonds. He 
brought them to 33 West 53d street, my house. He says : 

"Of course, I took possession of them, and I got Greene to go down with us. 
I was very much surprised at tbe quantity. I got Greene to go down to the 
safe deposit becatise I was afraid I miglit lose them, until I looked them up. 
I did not check them up or anything, but from the bulk of them I should 
think there was a large amount of bonds." 

They were put in Box 142 Broadway, New York Safe Deposit 
Company. 

Westcott further testified that when Carter wanted him to go before 
the board of inquiry and testify that Westcott had furnished him 
ail the money he had spent for the last six or seven years, he replied: 
"Well, I told him I couldn't do it, because I didn't care to go down 
there and lie, or swear to a lie, either one." He testified that Greene 
visited him at Richfield Springs. In the conversation, Greene stated 
Westcott was a partner, but that later "he admitted that I was not." 
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He further testified that "Mr. Greene asked me to turn over some 
bonds to Capt. Carter." This was done, and a receipt taken dated 
October 11, 189?'. Shortly after that he testified he turned over the 
balance of the bonds to Carter, because, as Westcott states, he (West- 
cott) was going to leave the country. This was October 29, 1897. 
He checked thern up in the présence of AVestcott's connsel, H. L. Stim- 
son, and Mr. Soiley, and Carter gave a receipt in évidence. He testi- 
fied that Carter claimed the bonds. 

As we hâve seen, the testimony of Greene is contradictory in sev- 
eral respects to this statement of Mr. Westcott. This is particularly 
true with regard to the delivery of bonds to Westcott by Greene, and 
also with regard to the interview between Greene and Westcott at 
Richfield Sprmgs, where Westcott stated that Greene admitted that 
W r estcott was not a partner with him. Rose, one of the counsel for 
Carter, and another lawyer named Thacher, were présent at this in- 
terview. Greene testifies that both of thèse men are living, but 
neither of them was produced as a witness. H. L. Stimson, of New 
York, came before the jury and testified in person. Mr. Meldrim re- 
ferred to this gentleman in his argument as a distinguished lawyer, 
a partner of that other distinguished lawyer, the présent Secretary of 
State. Whether this is true or not, certainly his testimony is uncon- 
tradicted. 

I hâve recounted a portion of his testimony as to the characteristics 
of Westcott. He stated he was présent in October when Westcott 
turned the securities in question over to Carter. It was at Mr. Stim- 
son's office. He testified that Soiley, Westcott, and Carter were 
there. He said Dr. Soiley and Mr. Westcott made out a list of securi- 
ties which they brought in. "I personally did not check it over. They 
made up such a list from which this receipt was made, as a copy by 
my sténographier. Carter took the receipt as prepared, went over the 
securities with it, said it was ail right and went away with the se- 
curities." And he further states, to use his language : 

"After Mr. Carter had taken thèse securities, and had gathered them up, 
and was putting them into a bag, I thiuk that lie had there, I reuiember that 
he took some of them in his hand and said, suhstantially, 'Daddy, I wish 
you would take thèse,' words to that effeet; and that Mr. Westcott either 
said, 'No, no,' or made some gesture of répudiation of the offier made by 
Carter." 

I feel it, gentlemen, my duty to instruct you that if you believe from 
this évidence that Soiley and Westcott brought the securities there, 
that Carter was also there, that Soiley, the son-in-law of Westcott, 
and Westcott, counted the securities and checked them over and turned 
them over to Carter, that a receipt was made to be signed by Carter; 
that Carter, after checking the securities, signed the receipt and offered 
to give a portion of them to his father-in-law, and, when this offer 
was rejected, put the securities in a bag and took them ofï; that, in 
the absence of proof overcoming the presumption, it would be a law- 
ful conclusion that the title of the securities was in Carter. 

If, tlien, you further believe from the évidence that thèse securities 
in whole or in part were the identical securities traced to Carter on 
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which he collected the interest coupons as stated in Exhibit 319, and 
otherwise by the évidence offered in support of said certificate, and 
according to Exhibit 31!), ail thèse securities were purchascd with 
funds traced to Carter, the exécution of the receipt and the delivery 
of the securities, in the absence of satisfactory proof to the contrary, 
may be regarded as a closing and settlement of any ac- 
counting which may hâve existed between Westcott and Carter before 
that time. 

It is insisted for the défendants that the prosecution against them 
is barred by the statute of limitations. This will require a brief 
inquiry at your hands. The law is as f ollows : 

"A T o person sliall be prosecuted, tri éd. or punished for any offense, not 
capital, exeept as provided in section 104G, unless tlie indictmont is fonnd, or 
tbe information is instituted witliin three years next after sucli offense sliall 
hâve been eommitted. But tliis a et sliall not bave effeet to authorize the 
prosecution, trial or punisbmeiit for any offense barred by the provisions of 
existing laws." 

Section 1046 provides: 

"Nothlng in the two preceding sections shall extend to any person fleekig 
from justice." 

The several conspiracy counts in indictments Nos. 322 and 371 
charge that the défendants on trial and the alleged co-conspirators 
confederated and agreed together on or about January 1, 1897, to 
defraud the government in the manner set out in the several counts 
of the said indictments. Some évidence has been submitted on the 
part of the United States tending to show that there was a new meet- 
ing of minds on or about January 1, 1897, brought about by the neces- 
sity of providing funds for the exécution of the contracts of October 
8, 1896, for Cumberland Sound and Savannah Harbor; that about 
one-third of the money used in the exécution of thèse contracts was 
supplied by Westcott or Carter, as the case may be, to Greene, and 
this two-thirds was put into the local banks for use in the construction 
of the works ; and that about another third was supplied by John 
F. Gaynor in the name of the younger Gaynors, which went towards 
the exécution of work done on thèse contracts during the period 
running from January 1, 1897, to June 30, 1897. If the jury believe 
from the évidence that a corrupt scheme to defraud, such as is averred 
in the conspiracy counts of the indictments, had been in opération by 
and between the défendants for several years, and that there was a 
new meeting of minds between the said défendants to the indictments 
on or about January 1, 1897, looking to the fraudulent exécution of 
the work under thèse 1896 contracts, they might infer that there was 
a renewal of the conspiracy on or about January 1, 1897. 

Again, it is chargée! in thèse conspiracy counts that certain overt 
acts were done after January 1, 1897, in pursuance of the conspiracy 
charged, such, for instance, as the acts charged in relation to the sup- 
plemental contract with forged signatures, charged to hâve been for- 
warded to Washington by Carter on March 17, 1897, and which is set 
out as an overt act under some of the conspiracy counts, such as the 
présentation of certain false claims or accounts on or about July 1, 
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1897, and the issue of Carter's disbursing chccks on or about July lst, 
1897. If the jury belicve that thèse overt acts were committed in 
pursuance of the conspiracy under which they are charged, and that 
thèse acts were done through the co-operation of thèse défendants, it 
would amonnt in law to a renewal of the conspiracy at the date of 
the conclusion of the overt acts charged, and the statute of limitations 
would not commence to run until the last overt act charged under such 
conspiracy be counted and provcn. 

This is a well-cstablished rule. It bas been held: 

"But, as eaeb new overt act in fui'theranee of a coimnon purpose becomes 
in iav a iu'w conspiracy. the tinie of (lie- eonspii'acy u;ay be laid within the 
period of the statute of limitations if the overt act w;is within that period; 
the prior comliination, if established. and the later overt act being évidence 
front which a jury might infcr the conspiracy." 

Such is the language of the Suprême Court of the United States. 

If the jury, therefore, shotild corne to the conclusion that there 
was a corrupt agrecment and conspiracy as charged in the several 
counts of the indictments, and that such conspiracy was kept alive 
and renewed by overt acts committed as late as July 1 or July 6, 1897, 
the défendants could not avail themselves of the three-year statute of 
limitations before July 1 or July G, 1900, and could not avail themselves 
of it then, if, prior to July 1 or July fi, 1900, as the case may be, the 
défendants had become persons fiecing from justice, within the mean- 
ing of section 1015 of the Reviscd Statutes of the United States, which 
takes away from persons fleeing from justice the right to plead the 
statute of limitations. 

The government has put in évidence indictment No. 322, which 
shows that the grand jury of this court returned into court on De- 
cember 8, 1899, indictment No. 322 against thèse défendants, naming 
them, in which conspiracy to defraud and presenting false accounts 
were charged. As this indictment was found within a less period than 
the expiration of three years after the overt acts charged: If the jury 
believe from the évidence that the conspiracy is proven, and that 
the overt acts charged were proven to hâve been committed at the 
times charged, the défendants would not be entitled to any exemption 
on account of the statute of limitations in regard to that indictment. 

The government has also put in évidence a complaint made before 
Commissioner Shields in New York, charging the défendants with 
having committed within the Southern district of Georgia the same 
offenses whch were charged in indictment No. 322, and to which 
complaint a certifiée! copy of that indictment was attached. And, 
also, the government has introduced the entry on the said complaint 
made by the commissioner, showing that the défendants were ar- 
rested and brought before the commissioner on said complaint on or 
about the 14th day of December, 1899, for the purpose of their re- 
moval to the Southern district of Georgia, to answer to the charges 
set out in said indictment and in said complaint. It also appears front 
the said proceeding before the commissioner, in évidence, that the 
défendants, Benjamin D. Greene and John F. Gaynor, demanded ex- 
amination, and by the adoption of various dilatory proceedings in the 
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court- s'ucceeded in successfully avoiding submitting themselves to the 
jurisdiction and processes of the courts in the Southern district of 
Georgia for over two years, although they were fully apprised of the 
pending charges against them in the Southern district of Georgia. 
It further appears from the documentary évidence in the case that 
the défendants fought the removal proceedings instituted against 
them, after the commissioner had decided the case against them, be- 
fore the District Judge in New York, before the Circuit Court of the 
United States in New York, and before the Suprême Court of the 
United States, and would not submit themselves to the jurisdiction 
and processes of the courts in the Southern district of Georgia until 
they had finally lost in ail the proceedings instituted by them for the 
purpose of preventing their removal to the Southern district of Geor- 
gia. 

If the jury believe from the évidence that the défendants, Benjamin 
D. Greene and John F. Gaynor, were from and after December 14, 
1899, avoiding the jurisdiction and processes of the United States 
Court for the Southern District of Georgia, it would make no différ- 
ence that when they originally left Georgia they had no intent to flee. 
It is sufficient that, having committed a crime in the Southern district 
of Georgia, they are fouud in the Southern district of New York, 
and when found that they resisted their removal to the Southern dis- 
trict of Georgia, with intent to avoid the jurisdiction and processes 
of the court in the Southern district of Georgia. It would make no dif- 
férence that through bad légal advice they thought that such résist- 
ance might be legally effective. It is the intent to avoid the jurisdic- 
tion and processes of the courts in the judicial district in which the 
crime is charged to hâve been committed which takes away from the 
person charged the privilège of pleading the statute of limitations. 
It would be abhorrent to the principles of justice that thèse défendants, 
for instance, could through the adoption of dilatory proceedings in 
the courts of New York resist for two or three years removal to 
Georgia, so that the statute of limitations could run in their favor, 
and then, for some technical defect, hâve the court rule on demurrer, 
as it did in this case, that two of the counts of the old indictments 
were bad, and then to hold that the government could not supply 
thèse counts or obtain additional indictments which the dilatory tactics 
adopted may render appropriate. If thèse défendants became persons 
fleeing from justice on or about December 14, 1899, they lost from 
that time the right to plead the statute of limitations, and their status 
as such persons fleeing from justice would not hâve been altered until 
they entered into the recognizances given by them on January 20, 
1903, in the sum of $40,000 each, to submit to the jurisdiction of the 
court in the Southern district of Georgia. If the jury find from the 
évidence that thèse défendants were resisting submission to the pro- 
cesses and jurisdiction of the United States District Court for the 
Southern District of Georgia from December 14, 1899, to January 
20, 1902, they cannot avail themselves of the plea of the statutes of 
limitations under indictment 371, which was returned by the grand 
jury into this court on February 28, 1902, provided the jury believe 
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from the évidence that the conspiracies charged in indictment No. 
371 are proven, and that the concerted overt acts charged tinder said 
conspiracy in said indictment as having been committed in Mardi, 
1897, and on July 1 or July 6, 1897, as the case may be, were actually 
committed. This follows because the time during which a défendant 
is a person fleeing from justice cannot be counted in his favor in 
reckoning the three years' exemption. 

What has been stated in this respect in regard to the conspiracy 
count applies with equal force to the counts for presenting frauda- 
ient claims, and also to the later indictment for embezzlement, al- 
though that indictment was not returned until after the défendants 
were extradited from Canada. If a défendant is a fugitive from jus- 
tice because of one charge pending against him, he forfeits his privi- 
lège of pleading the statute of limitations to any and ail charges which 
might be made against him, even though no indictment be pending 
against him for such other charges. Indeed, the Suprême Court of 
the United States in the case of Streep, 1(50 U. S. 128, 16 Sup. Ct. 244, 
40 L. Ed. 365, has held that, if a défendant fiées from a prosecution 
in the state courts, he forfeits the privilège of pleading the statute 
of limitations in a fédéral court in the same district. 

The jury hâve before them certain évidence tending to show that 
the défendants after entering into the recognizances on January 20, 
1902, to appear before this court at the February term, 1902, did ap- 
pear at the February term, 1902, and after interposing certain pleas 
and demurrers to indictment 322, and after the court had decided in 
their favor, sustaining the demurrer to two counts in the indictment, 
and after being informed of the new indictment, No. 371, fled to 
Canada and forfeited their recognizances on Mardi 7, 1902. The 
défendant Greene has testified that he considered himself a fugitive 
from justice at that time. However, the facts are ail before the jury, 
and if the jury believe that the défendants on or about March 7, 1902, 
fled to Canada for the purpose of avoiding the jurisdiction and pro- 
cesses of the court for the Southern district of Georgia, they became 
persons fleeing from justice, and forfeited whatever right they had to 
hâve counted in their favor from and after their flight to Canada, the 
time which elapsed after that date. 

It is true that, under the treaty between the United States and 
Great Britain, it is provided that extradition from the Dominion of 
Canada shall be had in accordance with the laws of Canada, and that 
the laws of Canada provide that the défendants hâve a right to oppose 
by légal proceeding their extradition ; and that under thèse laws the de- 
fendants, as it appears, did adopt dilatory proceeding which delayed 
their extradition for about three years. Although the treaty, which is a 
law of the United States ranking next to the Constitution of the United 
States, recognized the right of the défendants when in Canada to take 
ail légal proceedings which the laws of Canada provided they might 
take, the court charges you that the time consumed by the défendants 
by such dilatory proceedings, with intent to avoid their submission to 
the processes and jurisdiction of the United States court for the South- 
ern district, canïiot be counted in their favor on the question of the 



892 140 FEDEKAL HKl'ORTKIt. 

statute of limitations. And for preciscly the same reason the court 
charges you that the time consumed by the défendants on dilatory pro- 
ceedings had in the courts of New York, and on the appeals taken 
therefrom, if you find that snch proceedings were adopted by the 
défendants to avoid the processes and jurisdiction of this court, can- 
not be counted in favor of the défendants. Indeed, the rule is es- 
tablished that, where a défendant has acquired the status of a person 
fleeing from justice, he has forfeited his privilège of pleading the 
statute of limitations, and he can only regain that privilège by sub- 
mitting himself to the jurisdiction of the court, and continue his sub- 
mission so that he would at least hâve been subject to the jurisdiction 
of the court for full three years after the crime is committed. 

An exceedingly bitter assault has been made in behalf of the pris- 
oners upon three of the witnesses for the government. Thèse are 
Mr. Johnson, the expert accountant, who testified for the government, 
Mr. Westcott, the aged father-in-law of Carter, and Maj. Gillette, 
the successor of Carter, as the resuit of whose discoveries the investi- 
gation which culminated in thèse indictments was brought. 

The jury will pass upon the question whethcr this treatment of thèse 
witnesses is justified by the évidence before the court. They will look 
carefully to the évidence to ascertain if there is any sort of justifica- 
tion for criticism so severe. It is true it was stated that Mr. John- 
son and Mr. Envin, the District Attorney, were rivais for the honors 
of this prosecution. I recall no évidence of that character. It was 
asserted that Mr. Johnson had strong motives to désire the conviction 
of the accused. If he had such motives, I recall no proof to disclose 
them. As to the accuracy of his compilation, the jury must déter- 
mine. An attorney from LaCrosse, Mich., who, according to his tes- 
timony, at times dévotes himself to the labors of an accountant, criti- 
cised the Exhibit 319 as prepared by Mr. Johnson, and insisted that 
the proof did not support his déductions. But experts may difïer in 
accounting as in every other branch of science without imputing per- 
jury and moral turpitude to either. In the enormous financial opéra- 
tions which the government of the United States is compelled to super- 
vise and at times to investigate, the officiai services of men of Mr. John- 
son's qualifications and training are indispensable. That he has been 
detailed to this work indicates no préjudice on his part. He was act- 
ing under his superiors. It is not true, as stated, that he is the prose- 
cutor in this case. The prosecutor is the United States of America. 
His testimony, in the opinion of the court, should be weighed by 
the jury like the testimony of any other witness, and, unless it is 
supported by proof, with but little regard to the invective of which 
he has been made the object. 

The aged father-in-law of Carter, Mr. Westcott, has passed be- 
yond the reach of such language as was directed at his memory. 
It falls unheeded on the dull, cold ear of death. It will be proper, 
however, for the jury in estimating the weight of the testimony of 
Mr. Westcott to détermine what motives he could hâve had to hâve 
falsified and perjured himself in the testimony taken in the exami- 
nation in New York, and which was admitted in évidence hère. If 
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the testîmony of Greene is true, and Westcott was afraid of prose- 
cution himself, how would it hâve strengthened him to surrender 
to his son-in-law in the présence of witncsses a half million of values 
which if guilty lie might reauily havc iised for his défense? If, as 
insisted, he was seeking to get rid of the évidence of his guilt, would 
he likely hâve done this in the présence of a high-minded lawyer, 
and of his two sons-in-law, and would he hâve taken a receipt which 
made a record in détail of the transaction? 

Eut it is said his action was cowarclly, that it was injurions to 
Carter. How could it hâve been injurious? But how was it possible 
for Westcott to compel Carter to accept thèse securities if the latter 
did not choose to do so? According to the testimony of Mr. Stimson 
and the évidence of the receipt, he received them, offered to give 
a portion of them to his aged father-in-law, and, when this was re- 
fused, took them away with him. There was no protest on his part, 
in the présence of Stimson, that the securities were not Carter's, 
but were the property of Westcott. If they were évidences of guilt, 
Carter, if innocent, knew he was under investigation then, and was 
under no obligation to accept them in the présence of witnesses and to 
give his receipt therefor and to take them away. Therefore, if West- 
cott was guilty, the surrender of the securities could not help him. 
If Carter was innocent, the acceptance of the securities with guilty 
knowledge on his part that Westcott was a party to the alleged con- 
spiracy and thèse were the fruits, would make him the receiver of 
property embezzled, if you consider for the sake of this statement that 
they were embezzled as charged by the government, and would make 
him a participant in the crime. The jury will inquire what motive, 
then, did Westcott hâve for turning over the securities, worth in the 
neighborhood of a half million dollars, if in point of fact he did giot 
know that they belonged to Carter, and what motive did Carter hâve 
to receive them if he did not know and recognize that they were his 
own. Thèse are matters for close and careful inquiry by the jury. 
There can be no doubt of the facts as to the checking, the delivery, 
and the taking ofï, for the receipt is in évidence signed by Carter, 
and Mr. Stimson, of whose character Mr. Meldrim speaks in the 
highest terms, testified to those facts. 

What, then, was the situation? The jury will recall Stimson's 
testimony, that as he was leaving, Carter took a bundle of the securi- 
ties in his hand and offered them to his father-in-law, and said : 
"Daddy, you will at least take thèse." The old man said, "No, no," 
or made a gesture of répudiation. Was that the conduct of a guilty 
man, or was it the conduct of an aged financier, a man of affairs who 
knew the value of honor and integrity, a man who had discovered that 
the once loved husband of his beloved daughter, now dead, was in- 
volved in charges of crime, of character the most serious, and who had 
used him (Westcott) as the receiver and custodian of enormous values 
unlawf ully acquired ? 

Indeed, the défense themselves hâve introduced an exhibit which has 
close relation to this particular issue. It appears from this évidence 
that Carter went to Europe about two months before the date of this 
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interview with Westcott, Solley, and Stimson, in Stimson's office, and 
that prior to his departure for Europe he collected ail the coupons and 
dividends upon the entire batch of securities for which he gave West- 
cott the receipt just mentioned, and deposited the same in his indi- 
vidual account. From this the jury may, if they think proper, pré- 
sume that Carter had possession of thèse securities before he went to 
Europe. 

The court does not state that thèse were the conditions, but, in view 
of the charges made against the witness Westcott, suggests them, as it 
is his right, for the considération and détermination of the jury. And 
the jury will inquire if there is évidence to justify the unsparing as- 
sault upon the character and conduct of Maj. Cassius E. Gillette. If 
Gillette discovered when he succeeded Carter that the circumstances 
surrounding thèse important government contracts, the vast sums ex- 
pended in their exécution, and the condition of the office of which he 
was now to become responsible, not only was it his duty to report 
it at once for investigation ; but if, with the knowledge of the facts, 
he had suppressed them and gone forward with the work without 
notifying his superior officers, he himself would hâve become respon- 
sible and would hâve been himself liable had they been subsequently 
discovered. Was an investigation demanded? The head and front 
of his offending was that he caused an investigation to be made. If 
it be true, as stated by Rees, that Gillette felt himself responsible 
officially, personally, and socially for the truth of the charges which 
were presently investigated by the court of inquiry, was it unnatural 
that he should fight for his own character and for his status in the 
army? It being obligatory upon him to make the charges, was it not 
then obligatory upon him to repel unjustifiable assaults made upon 
hina? 

Aside from the question of guilt or innocence of the prisoners on 
trial, was an investigation needed? To hold otherwise is to condemn 
the court of inquiry, the court-martial, the District Court of the United 
States for the Southern District of New York, the Circuit Court of 
the United States where Judge Lacomb presided, three grand juries 
of the Southern District of Georgia, the Suprême Court of the United 
States, ail the Canadian courts as in successive applications their ac- 
tion was sought, and the great Privy Council of England, a body of 
advisers of the Sovereign holding office for life, whose judicial func- 
tions are performed by a committee headed by the Lord Chief Justice 
and composed of the most eminent judges and lawyers of the British 
Empire. None of thèse tribunals pronounced thèse défendants guilty, 
but the action of ail is corroborative of the fact that an investigation 
hère was essential, and to bring this about in discharge of his duty 
was what Gillette did. 

It was declared by the prisoners' counsel in the présence of the jury 
that Savannah had ostracised Gillette. I recall no testimony of that fact, 
except perhaps an indignant expression by Gillette himself. "Ostra- 
cised" — the word has no place in the vocabulary of American juris- 
prudence. It is derived from the Greek word "ostrakon," a shell, 
and, when the fickle populace of Athens desired to get rid even of their 
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bravest and best, they voted with the ostrakon, and expelled him 
from the borders of the city of the violet crown. It is related of 
Aristides, that great Athenian statesman and one of the noble gênerais 
who fought against the countless hordes of the Persians, 

"Where the mountains look on Marathon, 
And Marathon looks on the sea," 

■ — that a jealous rival was attempting to procure his banishment by os- 
tracism. A rustic citizen happened to be near Aristides himself in 
the public assembly which was about to decree his banishment, and 
turning to him, without knowing who he was, asked him how to write 
the name Aristides upon the shell with which he was going to vote. 
"Has Aristides injured thee?" inquired the great Athenian. "No," 
answered the voter, "but I am tired of hearing him called 'Aristides 
the Just.' " And Aristides was ostraciscd. But on fuller knowledge 
of his character his fellow citizens reversed the decree of banishment. 

You hâve been several times told by counsel for the défense during 
the progress of the argument, that a verdict at your hands against the 
accused would be équivalent to imprisonment for life. This statement 
is unwarranted eitber by law or by the facts, and the matter of pun- 
ishment is for the court. 

I am aware that thèse observations are somewhat unusual, but 
such assaults upon witnesses are also unusual in thèse courts, and 
what I hâve said I hâve said from a sensé of duty. The crédit of 
each and ail of thèse witnesses is, however, exclusively for the jury. 
They must détermine upon their veracity and the weight and value 
to be attached to the testimony. The case, and the whole case, is 
clearly within the province of this jury. In the long and weary 
months of labor and solicitude I hâve appreciated the fact that, as I 
needed ail the light of which the case was capable, you might need ail 
the help the court could give you ; but as I said in the beginning, so I 
say in the end, it is offered to aid ancl assist you, and not to control 
you, for I yield to no man in my respect and admiration for the time- 
honored right and privilège of trial by jury which is embedded in 
our Constitution, and which, ever protected by fearless hearts and if 
need be by the blood of the brave, has corne down to us from the time 
whereof the memory of man runneth not to the contrary. 

A great deal has been said in the arguments of counsel about the 
comparative strength of the government when contrasted with the 
weakness of the accused. Such suggestions are fallacious and mis- 
leading in their effect. It is obviously true that in a certain sensé 
a government like ours where the people hâve of their own volition 
concentrated their united power in the three great co-ordinate de- 
partments, législative, executive, and judicial, is stronger than any 
individual. Was this not true the motive which hâve induced men 
from the earliest times of which history gives an account to form 
themselves into governments, would be a fraud, a delusion, and a 
snare. But, while our government is strong, it is not strong in an 
oppressive sensé. Our people enjoy the largest share of liberty, con- 
sistent with safety, of any other known to man. It is the embodiment 
of justice and humanity to those who are accused of crime. They 
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are informed of the nature of the accusation against them. They 
are given a speedy and impartial trial, by an impartial jury, in the 
district wherein the crime is committed. The}' are given conipul- 
sory process to obtain the présence and testimony of their witnesses, 
and, if unable to pay the expense of securing their attendance, the 
governmcnt will pay it for them. They are given the privilège of 
counsel. They cannot be deprived of life, liberty, or property without 
due process of law, and due process of law comprehends in cases like 
tliis not only a rigïd compliance with ail of those rights which are 
secured by the Constitution, but the right, in case error is com- 
mitted in a court of original trial, to appeal to courts whose jurisdic- 
tion is appellate and corrective, and in cases of peculiar importance 
to that tribunal, the Suprême Court of the United States, which con- 
centrâtes in its jurisdiction the loftiest juridicial power of any court 
on earth. The prisoner is at no disadvantage. He may challenge the 
array of the grand jury. While the government has three peremptory 
challenges, he is accorded ten. While he has appeal, the govern- 
ment has none. The verdict of a jury against the government in 
criminal cases is final. The verdict of a jury against the accusée! may 
be readily set aside if it is contrary to law or évidence, or if in the 
conduct of the trial réversible error has been committed by the court. 

Nor are the sentences imposed by the national law unmerciful, nor 
are the national courts unmerciful. Indeed, both are infinitely more 
humane and tolérant to the frailties of mankind than any other laws, 
or aiw other courts, of which I hâve knowledge. You should not, 
therefore, gentlemen, be guided or influenced by such considérations. 
Let the évidence be your guide, and the law, which has for its founda- 
tion the very basis of civilized government ; the law which "has for its 
throne the bosom of God, and for its voice the harmonies of the world ;" 
the law which, if we accept the teachings of the old time religion our 
fathers and mothers loved, amid the thunders of Sinai, was given 
to man by the hand of Omnipotence Himself. 

With brief instructions as to the form of your verdict as you may 
find, to-morrow morning at the opening hour, the case will be commit- 
ted to your hands. The court will be at recess until 10 o'clock to- 
morrow morning. 

Court met pursuant to adjournment. 

I hâve now, gentlemen, the remaining dnties to advise you as to 
the form of your verdict. If you find generally for the government on 
each and ail of the indictments which are now before you, your ver- 
dict will be: We, the jury, find the défendants, Benjamin D. Greene, 
and John F. Gaynor, guilty as charged, and write this verdict on each 
indictment, and your foreman will sign it. 

If you find the défendants guilty on one or more indictments, and 
not guilty on another or other indictments, you will write your verdict 
accordingly ; writing the appropriate verdict of guilty or not guilty on 
each indictment as you may find, and your foreman will sign it. 

If you find the défendants guilty on one count of either indictment, 
and not guilty on another or other counts of that indictment, the 
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form of your verdict will be : Wc, the jury, find the défendants guilty 

on count, filling in the nuinber, and you will supply the num- 

ber ; and not guilty on count or counts, supplying the number 

or nnmbers, and this verdict will be writtcn on the indictment to which 
the fïnding may apply. 

If you find generally that the défendants on trial are not guilty, you 
will write your verdict as follows : We, the jury, find the défendants. 
Benjamin D. Greene and John F. Gaynor, not guilty, and write this 
verdict on each indictment as you may find. 

There is another finding which you can, if you think proper undcr 
the évidence and the instructions of the court, as I hâve given you, 
express by your verdict. A conspiracy is charged in certain indict- 
ments before you. If only two men are charged with conspiracy, both 
must be convicted, if at ail, because, from the nature of the offense, at 
least two are essential to its commission. To acquit one, when only 
two are indicted, is to acquit the other also, although the jury may 
deem him guilty. In this case, however, other persons not on trial 
are indicted as joint conspirators with the défendants on trial. Thèse 
persons are Oberlin M. Carter, W. T. Gaynor, E. H. Gaynor, and 
Michael A. Connolly. Now, it is compétent for you, if you think the 
proof justifies it, to find either one of thèse défendants now on trial, 
namely, Benjamin D. Greene and John F. Gaynor, guilty, and the other 
not guilty, provided you find that the conspiracy as charged existed 
between him and either or ail of the other alleged conspirators, al- 
though they are not on trial ; and, likewise, you may, if vou think 
proper from the évidence, acquit the other défendant on trial. 

There are two counts in indictment No. 371 for presenting false 
claims. On one or both of thèse counts you may, if you think proper 
from the évidence, convict both of the défendants, even though you may 
not think them guilty of conspiracy ; and you may also, on one or both 
of thèse counts, convict one and acquit the other. 

There is also an indictment for embezzlement. This is No. 47C. 
This is not necessarily a joint offense, and even though you may find 
that the défendants hâve not been proven guilty of conspiracy, if you 
find that they were parties to Carter's embezzlement, if he was guilty 
of embezzlement, you may yet find them, or either of them, if you 
think from the évidence, in view of the instructions I hâve given you in 
charge, guilty of embezzlement; and upon the same conditions you 
may convict one and acquit the other of this charge. 
The jury retired. 

April 12, 1906, at 1 :45 p. m., the jury returned the following ver- 
dicts : 

"Indictment 322. For conspiracy. AVe. the jury, find tlie défendants, Benja- 
min D. Greene and John F. Gaynor, guilty as charged. 

"Ilope Thomas, Foreman." 
"Indictment 371. Conspiracy, presenting false elaims. etc. We, the jury, 
find the défendants, Benjamin D. Greene and John F. Gaynor. guilty as 
charired. "Ilope Thomas, Foreman." 

"Indictment 470. For embezzlement. We. the jury, find the défendants, 
Benjamin D. Greene and John F. Gaynor, guilty as charged. 

"Ilope Thomas, Foreman." 
140 F.— 57 
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Court adjourned until 10 o'clock a. m., Friday, April 13, 1906. 

Court met pursuant to adjournment. In imposing sentence, Judge 
SPEER said : 

The most painful judicial duty is the imposition of a sentence to 
pénal servitude. This is peculiarly true when those convicted are m en 
of fine intelligence, men of affairs, men who hâve had the opportunities 
of éducation, or who hâve been trained by the tcachings of expérience. 
Peculiarly painful is that duty when the convicted hâve filled positions of 
responsibility, of honor, and of trust. AU of thèse conditions are prés- 
ent in the duty before me. One of the prisoners lias been distinguished 
by lus state; has been an important officiai of one of its great political 
parties ; a man of large acquaintance, perhaps with multitudes of earn- 
est friends. The other is a graduate of distinction of our great mili- 
tary academy at West Point, and he was, at one time, a captain of that 
famous corps of engineers whose roster bears such names as Robert 
E. Lee, and George Gordon Meade — a corps whose record was stain- 
less before the occurrences which hâve been developed in évidence 
hère. 

I am told that it has been cynically said by a famous New Yorker 
that no man who has a million dollars can be convicted ,i a crime in 
America. The verdict of this jury, of plain, clearsighted, honest Amer- 
icans has falsified such pessimism. Of that jury it may be said that 
there is perhaps not a man who cannot trace his ancestry to a patriot 
of the Révolution which established American independence. It is 
true, as I hâve often declared, that to the homogeneous Americanism 
of thèse Southern States, when the jurors are plainly shown their 
duty, our country may ever look with confidence for trie enforcement 
of its laws and for the maintenance of its institutions. Nor can it be 
questioned that those institutions are in jeopardy if such flagrant 
spoliation of the public Treasury, as proven in this case, could go un- 
whipped of justice. The settled poîicy of our national Législature to 
appropriate large sums for the improvement of the avenues of inter- 
state and foreign commerce, which are under the express control of 
that body, makes it supremely important that such appropriations 
should be honestly expended and guarded with that rigid fidelity with 
which our government has ever defended the moneys of the people 
gathered into the coffers of the Treasury by the exercise of the taxing 
power of the Constitution. The successful and unpunished spoliation 
of the public treasury is perhaps the surest sign of national décadence. 

For your personal suftering, merited as it is, you hâve my earnest 
sympathy. To some, no doubt, who are imbued with the belief that 
ail they can get from the government is "honest graft," your convic- 
tion may excite indignation, astonishment, and, perhaps, not a little 
alarm. It seems indeed that the public should awaken to the preva- 
lence of this dangerous inclination. In this case itself, I am sure, with- 
out serious reflection, an exception has been noted by counsel to re- 
marks made by the court to the jury to the effect that the people should 
hâve the same concern for the security of the money in the Treasury 
at Washington, or appropriated by Congress, as for the funds collected 
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by county taxation in a particular state. The sentiment which prompts 
such exception seems distinctly provincial. The magnificent contribu- 
tions from the national Treasury, made by Congress for the welfare 
of the people, for the érection of public buildings, for the construction 
of a great navy, for défensive works at assailable points, for great 
réservoirs and canals for the irrigation of arid lands, for such projects 
as the improvement of the noble harbor hère, and our other fine har- 
bors, the deepening of the channel of great rivers, making them avail- 
able for cheap transportation, the construction of the interoceanic canal 
and many similar projects, ail imperatively call for a lesson, in thun- 
der tones, to faithless, conniving, unprincipled représentatives of the 
government arid to unscrupulous contractors or other persons who 
would conspire to plunder the public Treasury. Most unhappily for 
you, but most happily for the country and our future as a law-respect- 
ing people, that lesson has come in the verdict of the honest men who 
gave three months of dutiful and arduous labor to the mighty record 
which has established your guilt. 

Nor should the lesson of our government's conduct in this great 
case go unheeded. No necessary expense has been spared, no necessary 
exertion avoided. To bring to the bar of public justice those charged 
with the spoliation of the Treasury, the Suprême Court of the United 
States and the Privy Council of England — the loftiest tribunals of the 
English-speaking race— hâve contributed their solemn judgments. It 
is pardonable if I add that thèse great tribunals hâve approved the 
first and only déclaration or opinion expressed by the presiding judge 
of this court anterior to this trial, namely, that the accused must be 
brought to trial at the bar of the court having jurisdiction of their of- 
fenses. 

Let the evil-disposed then learn that no land, however distant, no 
administration of obstructive technicalities, wherever found, will deter 
the government of our country from asking the justice of its courts 
against those who hâve violated its laws. It will be well also for our 
governmental authorities to reflect that unless the obstructive construc- 
tion placed upon our removal statutes which delayed this case so long, 
shall be avoided, as recommended by the Président and the Attorney- 
General, it will be wholly impossible to hâve the speedy trial of crimi- 
nal cases. The greater the crime and the more powerful and richer 
the accused, the greater will be the difficulty of bringing him to trial. 
Ours is a country already consisting of 45 distinct states, without tak- 
ing account of the territories and insular possessions. If, then, the 
government must take its witnesses to each district in which persons, 
indicted for conspiracy or other joint crime, may seek refuge, and be 
compelled to ignore the efficacy of the indictment and to rnake out îhe 
case anew, it will resuit in a paralysis in the administration of criminal 
justice. Though lawless combinations in restraint of trade may hâve 
reduced the people to beggary, though conspirators havc designed the 
assassination of the Chief Magistrate himself, if the indictments of 
grand juries, and the bench warrants of courts having jurisdiction are to 
count for nothing, how incomparable is the advantage of a criminal who 
can choose his own forum, and seek his own city of refuge. Had the 
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assassination of Président McKinley been the resuit of conspiracy, and 
had many conspirators each taken refuge in différent states, how 
powerless, in view of that construction of the law, would hâve been 
the bench and bar of the country to hâve won the honor and the grati- 
tude so richly bestowed upon them by the people of the United States 
for the swiftness, dignity, and modération of the mémorable trial which 
brought Czolgosc to justice. 

Notwithstanding the gravity of your offense, it is not deemed neces- 
sary to impose upon you the extrême penalty of the law by cumula- 
tive sentences. Such sentences might aggregate 17 years' imprison- 
ment at hard labor, and $595,749.90 fines. On the contrary, believing 
that it is the certainty and not the severity of punishment which deters 
criminals, I will attempt to approximate, in measuring your term, that 
imposée! by his brother officers upon Carter, the late engineer officer, 
without whose aid and connivance the crimes in this case would hâve 
been impossible. 

I recognize that you hâve been in jail for more than a year, that 
both of you are elderly men, both of you are educated men, accustomed 
to a life of comparative luxury, and to the comforts of home. Any sen- 
tence to you, therefore, is far more severe than a mnch greater sen- 
tence if imposed upon those who commit offenses which demonstrate 
their savagery and that they are brutes without discourse of reason. 

Your term s of imprisonment will aggregate, as expressed technically 
in the sentence, four years in the United States penitentiary at Atlanta, 
Ga. 

In view of your conviction for embezzlement I deem it my duty, in 
obédience to the statute relating to that crime, to impose on you a 
fine équivalent to the amount embezzled. This will be, on each, $575,- 
749.90. 

I may add, however great your mortification now, your case is by 
no means hopeless. The sanitary conditions and food secured by the 
humane management of that great prison, will be far better than 
that to which you are accustomed. In each year you will hâve about 
three months diminution of your sentence for good behavior. In the 
aggregate this will amount to a year. So it dépends upon yourselves 
whether the sentence is for three or four years. 

I trust that you will corne from your imprisonment restored in 
health and in strength, and that for the rest of your lives you will 
recall the words and cherish the teachings of the psalmist: 

"The little that the righteous man Imtli is better than the riches of many 
wicked." 



AMALGAHATED GUM CO. v. CASEIN CO. OF AMERICA. 

(Circuit Court, N. D. New York, July 24, 1900.) 

Sales — Contkacts — Construction. 

Plaintiff, a manufacturer of a patented paper coating under a secret 
proeess for the purpose of marketing the saine, agreed to sell to défendant 
as its sole customer on condition that défendant should accept speeified 
quantifies of the product, but that if défendant should not accept such 
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quantifies, then plaintiff should be at libcrty to sell to others. The 
agreement then required plaintiff to sell further quantifies "if asked for" 
and due notice given by défendant, the last clause of tlie agreement being 
that it was understood and agreed tliat in certain contiugencies or the 
happening of unforeseen events impniring the ability of either party to 
perform the conditions of the contract as to the "furnishing or using" of 
the quantity of products previously provided for. then the parties should 
be relieved during the period of such disability from "furnishing or tak- 
ing" such products, otherwise than the capacity and ability 01 the parties 
to "supply or use" the amount required. The contract also provided for 
payment for amomits "taken" by défendant. Held, that the contract did 
not contain any covenant or obligation binding défendant to acceptortake 
the product in the amounts specified, and that no such covenant could be 
hnplied. 

At Law. Action on contract to recover damages in the sum of 
$30,000 which complainant allèges it has sustained by reason of al- 
leged breach of contract. The case was tried before the court, a jury 
being waived. 

John T. Norton, for plaintiff. 

George J. Gillespie (T. E. Hancock, of counsel), for défendant. 

RAY, District Judge. On the 3d day of September, 1903, the par- 
ties in this action entered into a written contract whereby, in consid- 
ération of $1 and of the covenants and agreements in the contract 
contained, the plaintiff agreed with the défendant as follows: 

"The said party of the Orst part agrées to sell its entire oiitput of its paper 
coating i>roducts for the paper coating trade of the United States and Canada, 
covering ail the products now made by it or which may be made in the future 
for the paper coating trade and any and ail improvements thereon, unto the 
said party of the second part, upon condition that the said party of the 
second part shall accept from the said party of the flrst part for the 
year beginning January 1, 1904, three hundred and thirteen tons of the 
said paper coating products and for the year beginning January 1, 1005, 
six hundred and twenty-six tons of the said products. and for the year 
beginning January 1, 1906, twelve hundred and fifty-two tons of the said 
products and for each of the two years beginning January 1, 1907 and January 
1, 1908, flfteen hundred and sixty-five tons of said products upon the terms 
and conditions hereinafter set f orth ; but in case the said party of the second 
part shall not accept from the said party of the first part the quantity of said 
products hereinbefore set forth in any of the years above described, then, and 
in that case, it is understood and agreed that the said party of the flrst part 
shall be and is at liberty to sell its paper coating products in the United States 
and Canada without référence to the said party of the second part exeept to 
protect the said party of the second part with such customers of the party 
of the second part as shall be supplied with said products of the said party of 
the first part direct by the said party of the second part. The said party of 
the first part further agrées to supply the said party of the second part with 
reasonahle quantifies of said product within the manufacturing capacity of 
said party of the first part beyond the quantifies above specified provided the 
said party of the second part shall give due and timely notice of such excess 
quantifies required. The said party of the first part further agrées not to 
sell any of its paper coating products to the paper coating trade in the United 
States and Canada, either directly or indirectly, so long as the said party of 
the second part shall accept from the said party of the first part in the times 
above specified the quantifies of said products above specified and that if 
any of said products shall reach any of the paper coating trade in the United 
States and Canada indirectly from the said party of the first part, the said 
party of the first part will immediately upon notice to that effect, cause its 



902 146 FEDERAL REPORTER. 

saïd products to be withdrawn from such trade and from ail persons. firms 
and corporations who shall furnish said products indirectly to snch trade and 
that the said party of the flrst part will do everything within its power to 
protect the trade, rights, and interest of the said party of the second part 
under tins agreement. The said party of the flrst part hereby guarantees to 
furnish unto the said party of the second part goods of a qnalitv at least as 
good as the carload of its said products shipped to the said pnrtv of the 
second part at Bellows Falls last previous to the date of tins agreement; a 
sainple of which is to be preserved by both parties as a standard." 

The défendant agreed with the plaintiff as follows: 

"The said party of the second part agrées to pay for the said paper coat- 
Ing products to be furnished to it by said party of the first part the sum of 
five and one-half cents ]>er pound f. o. b. cars Troy, N. Y., in carload lots, less 
freight to any point east of the .Mississippi river, sixty days net or cash less 
G per centuiu per annuni for unexpired time as a discount." 

The contract contained other clauses material to this controversy 
hereafter quoted or referred to. 

A carload of the plaintiff's paper coating product had been shipped 
to and received by the défendant, and a sample was preserved by de- 
fendant as a standard for future deliveries and a barrel thereof sent 
to plaintiff as a standard. Deliveries under the contract commenced Oc- 
tober 27, 1903, when 150 bags of 275 pounds each, or 41,250 pounds, 
were delivered. November 4th, 150 bags of 275 pounds, or 41,250 
pounds were delivered. In ail 82,500 pounds. Thèse goods were ac- 
cepted and paid for finally, but not without complaint as to quality 
that same were not of the quality of the sample and not as good as 
contracted for and agreed to be delivered. Complaint was also made 
that delivery was not being made according to the terms of the con- 
tract. The défendant refused to take and pay for more, but the plain- 
tiff continued to manufacture and store the product, notifying dé- 
fendant it was on hand and awaiting delivery subject to the défend- 
ants order. The plaintiff made a test as to quality by comparison 
and made the product not taken by défendant of the same materials 
and by the same process used in making the carload from which the 
sample was taken and retained under the agreement. The plaintiff 
described the test of the material as follows : 

"Yes. We test our raw material flrst, to know when we start that the 
materials are ail right. And then at the finish we test it by boiling it up, 
allowing it to stand, put it alongside of the previous lot which bas been 
made, and treated in the same way. And décide for ourselves that it is up 
to the standard." 

The witness, then, under objection, gave his opinion the product 
not taken by défendant was as good as the sample. There was no 
pretense of a test by use. After the contract was made plaintiff en- 
larged its plant and facilities for making, so as to comply with its 
demands, at an expense of about $40.000. At the time the agree- 
ment was entered into the plaintiff had contracts with other parties. 
During 1904, and after the défendant refused to accept more of this 
product, which is made by a secret process not disclosed, the plaintiff 
tendered and has kept and lias in store ready for delivery to défend- 
ant, 540,500 pounds of the value of $29,727.50, at the price named in 
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the contract. The interest on this sum from January 1, 1905, to the 
day of the trial is $2,407.92 ; total, $32,135.42. While the agreement 
bears date September 3, 1903, it was not actually executed until Oc- 
tober 5, 1903. The plaintif! is a corporation organized to make this 
spécial product under its secret processes, some of which are patented, 
and the plaintiff also knew when the contract was made the purpose 
for which défendant desired and intended to use it, and as an induce- 
ment to the making thereof, stated it was suitable and proper for the 
use and purpose intended. The défendant had also purchased of 
plaintiff, tested, and used for this purpose, quite a quantity of this 
material or product, and such tests had been satisfactory. The pîain- 
tifï on the trial elected under his complaint to stand on the proposi- 
tion that under the proper construction of this contract the plaintiff 
had agreed and contracted to make and sell to défendant the several 
amounts of the product spécifiée! in the agreement, and that the de- 
fendant had contracted and agreed to take at or within the times men- 
tioned such respective quantifies, and that the plaintiff had an élection 
of remédies and had elected to offer the product made, and, défendant 
refusing to take it, store and keep it in tender for the défendant and 
sue for the contract price. That this was its form of action, and 
that it was under no obligation to sell or reduce damages by selling 
and disposing of the product and bring action for the différence. 
The plaintiff also contends that as to the goods or product accepted 
by the défendant there was no warranty as to quality that survived 
acceptance, and that, however inferior in quality and worthless, de- 
fendant cannot counterclaim his damages on account thereof. The 
plaintiff also contends there was no market value for this product. 

The défendant contends the contrary of this last proposition and 
évidence of the market value of the product of plaintiff mentioned 
in the agreement was admitted. The words, "The said party of the 
first part hereby guaranties to furnish unto the said party of the sec- 
ond part goods of a quality at least as good as the car load of its 
said products shipped to the said party of the second part at Bellows 
Falls last previous to the date of this agreement," are not words 
of description, but are express guaranty of the quality. October 29, 
1903, the défendant wrote plaintiff as follows : 

"We slmll hâve to ask you to withhold shipments for the présent, and until 
advised. The delay in shipments lias caused us a great deal of trouble. We 
startod ont using your material on a large scale, and on your assurance that 
you could ship a earload a week. You were able, however, to ship only about 
half that amount, which eompelled us to change olï of it on some orders, and 
it is now impossible for us to résume its use as our customers are disgusted. 
We hâve also just received very adverse reports from one customer to whom 
we were sending the largest amounts. and with whom it had seemed to work 
satisfactorily on the initial trials; but later on developed objections, which he 
claims are very serious, and he lias countermanded his orders, and will take 
nothing in the future but straight casein. We are investigating the matter, 
and shall try to overcome the difficulty, and hope for suecess. I do sincerely 
hope that we can soon ask you to résume shipments, but until we can get 
some of thèse people better satisfied, it is impossible." 

January 1, 1904, défendant wrote the plaintiff as follows, by Mr. 
Charles : 
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"We hâve on hand several carloads of your material. and our use for it at 
the présent time is very limitée!, for the reason that it lias uot given satis- 
faction. The concerns to whom we expeeted to supply it largely hâve turiied 
it down. We are still working on them, but, so far, withotit satisfactory 
results. We are using a small amouut, but, at the présent rate, it will take 
us several months to use up one-half the amount wo hâve. Mr. Hall told the 
writer that you recently said that ,you were glad that we had no orders at 
the présent time as you were far behind on your orders, and were able to 
dispose of your entire produet at botter priées and that you were far behind 
even at that. Therefore, it oceurred to me that you might be very willing to 
take back, say, two carloads of the stock and which we would Iike to get 
rid of, or else, leave it hère on consignment until we ean dispose of it. It eer- 
tainly does not give the satisfaction represented. We would like to use it, 
and it would help us very much if we conld, as we are short of casein, but 
we hâve had so inany complaints we do not dare to take the chances." 

Also another by its Président, W. A. Hall, viz : 

"Ueplying to your favor of Deeember 20tli. We wi'I not care for any 
shipments during the month of January, as we bave a number of carloads of 
your material on liand now, and do not know what disposition to make of it. 
Sorry that we bave met witli sueli poor suceess. As soou as I return to New- 
York I want to take up the question of the spécial customer with you. and 
see if wo can bring any trade from that direction. Although we are very 
short of casein, we are using only a few liundred pounds a week of your 
material, as we bave had trouble wherever we bave put it ont. We are 
working, however, to overeoine the diflieulties and try to get it into better 
shape for the purpose." 

January 2, 1901-, the plaintiff made reply as follows : 

"New York, N. Y., Jan. 2d, 1004. 

"Casein Co. of America, Bellows Falls, Vt. — Gentlemen : Your esteemed 
favor of the Ist at hand. contents carefully noted, and with our increased 
înanufacturiug capacity, we are now fully up to our orders, and in fact hâve 
written to your New York office on the 2!lth ult., that we could spare oue 
or two carloads for shipment the early part of tins month. Thus we are 
not for the présent in need of any of our Paper Coating. We are however, 
anxious to know if you intend to push our produet with the Paper Coating 
Manufacturera, for if not, we would like to do so ourselves, knowing quite 
well that the goods we are now turning out will give good satisfaction for 
that purpose. 

"We are gentlemen, always with pleasure to your favors, 

"Yours very truly, Amalgamated Gum Co." 

January 6, 1904, Mr.Hall, Président, replied as follows : 

"Amalgamated Gum Company, Troy, N. Y. — Gentlemen : Replying to yours 
of the 2nd inst, whicli bas been referred to me from Bellows Falls office. 
You ask if we intend to push your paper coating produet, and if not you will 
do so yourselves, and I note you say that you know that the goods you are 
now turning out will give good satisfaction for the purpose. I would like 
to see a sample of the goods which you are now turning out. Judging from 
your letter, thèse must be an improvement on those which we iiave had. 
We are certainly prepared, and only too glad, to push the goods provided they 
will give our customers satisfaction. So far. they bave utterly failed in that 
respect, but we hâve not been fully satislied that ail the adverse reports 
sent us were due to the quality, and we are still working on the customers 
who turned them down. We lost considérable trade because you were unable 
to fill the orders in accordance with your promise. The reasons which you 
gave for your inaliility in that direction were satisfactory, but that did not 
bel]) us or our customers. I fully expia ined tins to you in letlers writteL, 
at the time. We commeneed to use your goods on several orders and Lï'.en, 
not receiving any more at the time promised, we were compelled to fill our 
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orders without its use. Chaiiging from one to tbe other and baek again caused 
much dissatisfaction on tlie part of our customers. who declined to make any 
more expérimenta, and who insisted upon no further changes. I fully ex- 
plained to botli Mr. Oonnors and Mr. Dueas the 'spécial eusfomer' inalter, — 
that we liad bcen relying upon a largo consumiilion l'rom this concern, and 
who sudderdy turned down tlie article. claimnig ail sorts or inl'eriorify for 
the goods which were producod with it. Wo are still working on this eus- 
toiner on tlie lines ontlinod by me to Mr. I Micas, and il yen wish us to 
continue we will lie glad to do so. As it is, we bave on liand sokic 4 or 
5 earloads of your material, for which we bave at présent time but littlo 
use, and througb no fruit of ours. We would liko to return tbese goods to 
you. or we will be willing to store them l'or y<in without expenso and work 
them off to tbe best of our ability. If we eould get fin; trade of this 
'spécial eustoiner' we eould move 1 lie entire .-unount very soon. Vv'e bave 
delayed paying for tlie goods for tlie renson that tliey did not do tlie work 
wliich you ebiimed for them. and, as above stated, because your failure 
to ship as promised caused us tlie loss of much of tbe trade that we did 
obtain. 

"Tours very truly, Win. A. Hall, A. W. P." 

And Mardi 24, 1901, again: 

"Wo are willing to release you from trie contract if you will take off our 
liands a portion of the gum wliich we bought of you. We bave been work- 
ing it off very slowly and can. I think, work it ail off in finie, but it would 
be much more difflcult for us to dispose of it if you were released from 
tue contract, and were enabled to sell against us. Therefore we sliould not 
care to release you unless you relieved us of a certain amount of tins ma- 
terial. We do not ask you to take it ail. W T e are willing to limit the amount 
to three earloads. You hâve insisted that this article which you bave sold 
to us was your first quality and that it was sold to us at a low priée. 
Therefore, if you are very anxious to be relieved of tins contract, we should 
not think that the requirement to take back so small an amount would 
stand as any very great obstacle." 

And April 12, 1904, as follows: 

"Gentlemen : I understand from Mr. Showerin that either you or Mr. 
Ducas told him tliat you eould readily sell your produet to the Champion 
Coated Paper Co. of Hamilton, Ohio. I would state that we will give you 
permission to do so, and will assist you in any way that is In our power, 
provided you will utilize for that purpose the material which we hâve on 
hand, which we purchased from you'.' If that concern can use it at ail, 
they can use very many earloads, and the three or four cars that we hâve, 
and would like to dispose of would go very quickly. Furthermore, if you 
succeed in getting their trade and will take off from our hands the few 
cars which we hâve, we will release you from the contract which you hâve 
with us and you can then sell the material to coating mills where you 
choose, as long as it does not interfère with any of our patented processes." 

And September 29, 1904, again, as follows: 

"The Amalgamated Gum Company, Troy, X. Y. — Gentlemen: Referring 
to the conversation that I bad with Mr. Connors several months ago, I 
would state that we bave since that time cousistently exerted ourselves to- 
ward the establishment of a demain! for your paper coating adhesive, but 
with very littlo success, and practieally no encouragement, which leaves on 
our liands a very considérable stock of your goods which we hâve bought 
and paid for, which we would be very glad to sell to you at a reduced price. 
We are informed that you hâve offered your goods to the coating mills 
direct, notwithstanding the contract which we hâve with you to the con- 
trary. We, however, will make no issue on this point, and as we are un- 
able to do anything with It, we herewith release you from any obligation 
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on your part not to sell or offer for sale the same to the paper coating 
trade, excepting as such might be in the infringement of any of our patents. 
"Yours truly, Casein Co. of America, William A. Hall, Président." 

October 7, 1904, the plaintiff made reply as follows: 

"The Casein Mfg. Co., Hanover Bank Bldg., Fine & Nassau Sts., New York 
City.— Gentlemen : Upou the repeint of your letter of date the 20 th ult. we 
submitted it together with a copy of the contract, to our attorney for his» 
advice. We are advised that tlie produet which we liave manufactured for 
you and coneeruing winch we havo glven you repeated notifications and re- 
quest for shipping orders you are required to take under tlie tenus of the 
contract. It would be a strange construction of the contract that we should 
be eompelled to go ont of business for a year upou your refusai to take 
goods up to the last moment and then hand us an order for tlie entire output 
during the year. We do not beJieve that any such construction can be 
placed upon the contract and certaiuly it was not tlie intention when it was 
made. ïhe fact is that we hâve niiie months of our produet ready for 
you which we hâve been holding at considérable expense to oni>.elves and 
which you were required to take under the tenus of the contract made. 
We cannot release you from your obligation to take that produet for other- 
wise it would be necessary for us to admit that tlie contract gives you tlie 
privilège of practically keeping us out of the market and out of business 
for a period of nine months without any redress. If, however, you are 
willing to liquidate the damages which hâve been done or to take the 
produet which we hâve manufactured for you, then we will consider your 
proposition of cancelling the contract as of the flrst of October. W'aatever 
we do, however, in the course of negotiations upon that subject must be 
strictly understood not to interfère with our rights under the contract or 
your obligation as we view it to take the full quantity of our out-put up 
to the end of the flrst year of the contract. If you are disposed to either 
take the goods or negotiate an adjustment for the Iosses which you hâve 
imposed upon us in case you do not take the goods and pay for them, we will 
be glad to enter upon such negotiations with you. 

"Yours very truly, Amalgamated Gum Co., William Connors, Treas." 

October 11, 1904, the défendant replied as follows: 

"The Amalgamated Gum Co., Troy, N. Y. — Gentlemen : Replying to yours 
of the 7th, there is apparently little that we can say on this subject that 
has not already been said. We bave diligently endeavored to push the sale 
«f your goods and dispose of not only the large quantity which we had on 
hand (and still hâve on hand) and which we had paid you for, but also to 
find a market for further quantifies of your material which you stated you 
were ready and able to furnish, and it is nrach to our regret that we hâve 
found it impossible to accomplis]! this. We never hâve made any contract 
with you to take any specifled amount of goods. We did start off taking 
large quantifies, but it did not give satisfaction. We notifled you im- 
mediately that our customer reported the goods did not answer the re- 
quirements, and that they did not do what you represented they would. 
We gave you permission to sell direct to the coating trade a long time ago 
provided you would flrst draw on the material of your manufacture which 
we had on hand, and which we had paid for, and for which we had no use. 
Therefore we hâve not debarred you from selling your produet. If you Iiaii 
any demand for it you could hâve easily disposed of the amoùnt we had, 
and could hâve then drawu on your own fresiily made goods. We did not 
hang you up in any way. We notifled you also months and months ago 
that we did not care for any more of this material until either you or we 
«ould make it work successfully, and neither you nor we hâve been able 
to do this. We are perfectly satisfled with our position, and which has 
been very clearly outlined to you. 

"Yours truly, William A. Hall, Président." 
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To this October 20, 1904, the plaintiff made reply as follows : 
"The Casein Manufacturing Co., Hanover Bank Building, Xew York City. 
—Gentlemen: Your letter of date the llth inst. is received and contents 
noted. We eannot agrée witli your interprétation of our contract. It is 
perfectly plain to us that by that contract you agreed to take certain quan- 
tifies of oui- product i]i each of the years referred to in the contract and 
your failure to comply with those provisions will be a breach of the con- 
tract on your part. We hâve lived up to the contract in ovevy respect and 
hâve been prepared to supply your orders up to the limit of the contract 
roijuiremeuts. It is no answer to our position for you to say that you hâve 
given us permission to dispose of our product to the trade provided we 
would dispose of the material which you bave on hand and which we de- 
livered to you. That would lie a peeuliar state of alîairs if it sbotild be 
for a moment seriously considered as a business proposition. You are cer- 
tainly well aware that we never accepted any such unbusiness-like sugges- 
tion, never acted upoii it and would not, as very likely you expected that 
we would not. So that there may be no niisapprehension on your part and 
no misunderstanding between us. we désire again to call your attention to 
the ternis of the contract between our eompanies and to uotify you that 
tlie contract must be lived up to to its fuliest cxtent and that we bave 
not doue and bave not intended to do and will not do and do not ititend 
to do auythiug to rolease you from the ternis and roijuircments of that con- 
tract in any respect. 

"Yours very truly, Amalgamated (ium Co., William Connors, Treas." 

It should be remarked that the nncontradicted évidence in the case 
establishes that this product sent to défendant and received and finallv 
paid for by it was, niostlv, worthless for the purposc for which in- 
tended and was not saleable in the market. From this correspondence 
it is évident that the défendant claimed from the very beginning that 
it had not agreed to take and pay for any amount of this product 
unless specially ordered ; that it could stop taking or dealing in it 
at any time. That its obligation was to pay for what it did take ; that 
this was a joint agreement or undertaking of the parties by which the 
plaintiff was to make the product and in effect make the défendant, 
with slight exception, its sole customer and salesman to push the saine 
in the market and in the paper trade and in considération thereof de- 
fendant was to hâve control of its sale in the United States and Can- 
ada. That défendant undertook on its part to push its sale and use in 
the paper trade, and to pay for ail it did accept or take a certain specified 
price, and, as a condition of this undertaking on its part, was to hâve 
the entire outptit of plaintiff in case it took the quantifies specified 
in each year named, but not otherwise, so as to hâve exclusive control 
of its sale. This construction and interprétation was not for a long 
time, months, conlroverted by plaintiff, but it finally did take the 
ground, as appears from the recited correspondence, that défendant 
had absolutely agreed to take, accept, and pay for the quantifies speci- 
fied in the contract. But this would seem to hâve been after the prod- 
uct had proved a failure for the use intended. It is not established 
that the parties changed the contract in its main features in any re- 
spect material hère or that any particular construction by conduct of 
the parties was placed upon it, although the long acquiescence in, or 
failure of the plaintiff to dispute defendant's construction, is entitled 
to its due weight in the case. The only material change that bears on 
its interprétation will be noted later. 

The first clause or paragraph provides: 
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"The said party of tlie flrst part agrées to sell * * * unto the said 
party of the second part, upon condition that tho said party of tlie second 
part shall accept froni the party of the first part * * * but in case the 
said party of the second part shall not accept froni the said party of the 
first part the tmantity of said produits hereinbefore set lorth in any of the 
years above described, then and in that case it is understood and agreed that 
the said party of the lirst part shall he and is at iiborty to sell its paper 
coating products in tlie United States and Canada without référence to 
the said party of the second part except to protect the said party of the 
second part with such customers of the party of the second part as shall 
be supplied with said products of the said party of the first part direct by 
the party of the second part." 

I fail to discover any good and s efficient reason for the insertion 
of this language if therc was or was supposed to be an outright and ab- 
solute agreement on the part of défendant to take the product in the 
amounts specified. It seems to me to be a provision that demonstrates 
the plaintif! did not understand défendant was binding itself to take the 
product. Then cornes an agreement to stipply further quantifies if 
asked for and due notice given. If a spécial amount in excess of that 
named was ordered by défendant, it of course becarae obligated to 
accept or take it. Hence the use of that word in the last clause of 
the contract hereafter referred to. Then, "The said party of the first 
part further agrées not to sell any of its paper coating products to 
the paper coating trade in the United States or Canada, either di- 
rectly or indirectly, so long as the said party of the second part shall 
accept from the said party of the first part in the times specified the 
quantifies of said products above specified," and also language that 
imposes an obligation to withdraw the product from the market so 
that none of same shall reach parties in the United States or Canada 
in compétition with the défendant. The idea seems to be to encourage 
the défendant to build up and establish a trade and consumption of 
this article in the United States and Canada and protect it in so doing. 
The undertaking of défendant to do this might prove bénéficiai to 
it depending on the extent of its trade and the prices it should obtain. 
To build up such a trade and a demand for this new product of plain- 
tif! made under secret processes would be bénéficiai to it. The second 
party is to control the market of this product in the United States and 
Canada if it takes the specified quantifies in the years named, not 
otherwise. 

The last clause of the agreement is in thèse words : 

"It is hereby understood and agreed by and between the parties to this 
agreement that in case of rire, strikes, labor troubles, or the happening of 
other unforeseen events which shall impair the ability of either party to 
keep and perforai the provisions of this agreement as to the furnishing or 
nsiug of the quantity of products hereinbefore provided, then, and in that 
case, the said parties are relieved during the period of such disability from 
furnishing or taldng said products in the quantifies hereinbefore provided 
or otherwise than the capacity and ability of the said parties to supply or 
use the amounts referred." 

It will be noted that there is an absence of any covenant or agree- 
ment on the part of défendant to buy, purchase, take or accept any 
of this product whatever. Plaintifï's agreement to sell to défendant is 



AMALGAMATED GUM CO. V. CASEIX CO. OF AMERICA. 909 

"upon condition" that it "shall accept" the quantities spécifiée! in cer- 
tain years, and "in case the said party of the second part shall not 
accept" then the party of the first part is fully relieved from its obli- 
gation, except in one instance, which is, that it will protect any custo- 
mer of défendant to which it mav be supplying the product direct. 
That is, if défendant lias obtained a customer or customers for this 
product the plaintiff will continue to supplv him or them. Plaintiff's 
agreement to sell the whole of its output to défendant is based on the 
willingness and ability of défendant to accept and take a certain 
amount thereof, spécifiée!, in each of the vears named, and if it fails 
to take such amoiints then plaintiffs obligation in that respect ceases, 
and the entire market is open to it. Can an agreement to take the 
product be implied from the language of the entire contract? Clearly 
not from any clause preceding the last one. In fact the language, until 
we corne to that clause, négatives the idea of any agreement or obliga- 
tion to purchase, take, or accept the product or any of it unless spe- 
cially ordered. The agreement to sell is on condition that défendant 
does certain things, and, as défendant does not agrée to do that thing 
or those things, it is clearly optional with it to do the act or acts or not 
to do them. But when we corne to the last clause, the one last quoted, 
and which relates to rires, strikes, etc., we find this language referring 
to Ares, etc., viz. : "which impair the ability of either party to keep and 
perform the provisions of this agreement as to the furnishing or using 
of the quantity of products thereinbefore provided, then, and in that 
case, the said parties are relieved during the period of such disability 
from furnishing or taking said products in the quantities hereinbe- 
fore provided, or otherwisc, than the capacity and ability of the said 
parties to supply or use the amounts referred." Nowhere do we find 
any use of the words "purchase or buy," and even in this clause, instead 
of using the words "furnishing or purchasing" or "furnishing or ac- 
cepting" or "furnishing or buying," as expressing or reciting the 
mutual obligations and mutual agreements, we find the parties saying 
"keep and perform the provisions of this agreement as to the furnish- 
ing or using," etc., not "accepting." But a little later they say, in 
a certain contingency, strike, etc., "the said parties arc relieved during 
the period of such disability from furnishing or taking said products," 
etc. The word "taking" hère implies an obligation as to taking if 
not to take ; that is, receive or accept, and, if so, what was that obli- 
gation? Was it to take or accept and pay for the quantities 
specified in the first clause each year named? If so, why was a clause 
imposing such obligation omitted? Why were words clearly irnport- 
ing a purchase or an obligation and an agreement to purchase, or take, 
or c.ccept such quantities omitted? The parties evidently had the 
particular matter or subject in minci, but in place of language plainly 
implying an agreement to purchase, take, and accept and pay for 
the amount of the product specified deliberately selccted words indicat- 
ing the contrary purpose. As seen, there was a clause in the con- 
tract imposing on the plaintifï the obligation to accept and pay for 
any extra amount or quantity it might order, and construing the words 
"tbe said parties are relieved during the period of such disability from 
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furnishing or taking such products," etc., so far as the word "taking" 
is concerned, to refer to this obligation, there is no ambiguity or 
conflict. 

There is, in this agreement, a clause relating to a spécial customer, 
which, in substance, is this : The first party agrées to furnish the 
second party a limited quantity of such product at five cents per pound 
for one person, known as a "specified customer" and "the amount 
taken by such specified customer is to be considered as a part of the 
before mentioned amounts which it is necessary for the party of the 
second part to take from party of the first part in ordcr to maintain an 
exclusive control." It seems to me that thèse words refer not only to 
the amounts specified in the first clause of the contract, but, in fact, 
explain and make clear the intention of the parties, viz. : That 
the arrangement was that défendant should build up the trade in this 
product, and, if it took the quantities specified in each of the years 
named, it was to hâve exclusive control of ail sales in the United. 
States and Canada, otherwise not; and in case défendant did not take 
such quantities then the market of the world was open to plaintifï 
with the one slight qualification named. In short they expressly refer 
to the quantities of the product mentioned in the first clause of the 
agreement as the amounts which it is necessary for the party of the 
second part to take from the party of the first part in order to main- 
tain an exclusive control, not as the amounts the party of the second 
part had agreed to purchase and accept from the first party as they 
naturally would hâve done had there been any agreement to accept 
such quantities. Later, and December 3, 1903, a supplemental agree- 
ment as to this "specified customer" was made in which it is recited : 

"In considération of the efforts of the Casein Company of America to ob- 
tain for us the trade of the espedal customer mentioned in the contract of 
September 3, 1903, we agrée as follows :" 

Hère follow six covenants in the fifth, of which it is provided that 
the shipments are to be made under the name selected by Wm. A. Hall, 
the président of the Casein Company, and that such company is to be 
créditée! on such sales with the différence between the net selling 
price and $4.85 per hundred f. o. b. Troy, N. Y. And the 6th is as foi- 
lows : 

"It is further understood that the Casein Company of America will 
guaranty the payment of this accotant at the 4.85 price, and will see that 
full payments are made at such price to us within sixty (60) days of de- 
livery." 

Taking this agreement and its recitations in connection with the first 
agreement, it seems clear that the gênerai intention of the parties was 
that défendant was to build up a trade in this product if it could, and, 
in considération thereof was to hâve the entire control of its sale in the 
United States and Canada in case it succeeded in disposing of certain 
specified quantities which plaintifï agreed to furnish and sell to it, 
but that défendant did not agrée and was not required to agrée to take 
or accept such quantities or any quantity whatever. The absence of 
any agreement in words to purchase or accept or of any équivalent 
expression is very significant. Again, the parties hâve expressly 



AMALGAMATED GUM CO. V. CASEIN CO. OF AMERICA. 911 

agreed on what the conséquences shall be if défendant does not ac- 
cept the quantities of the product specified, and, under the authorities, 
where this is the case no further covenant or agreement on that sub- 
ject will be implied. Hawkins v. United States, 96 U. S. 689-697, 
24 L. Ed. 607-610. Also, see numerous cases cited 15 Am. & Eng. 
Encyc. of Law, 1078. 

In construing and interpreting an agreement it is to be taken as a 
wliole, and ail its provisions read together. Distinct and spécial provi- 
sions are to be considered when they hâve any relevancy to the main 
ones. The intent of the parties is to be ascertained, if possible, and 
carried out. In case of ambiguity the surrounding circumstances and 
the conduct of the parties, or practical construction or interprétation 
put upon it, are to be considered. Sometimes conduct will show the 
abandonment of the old written agreement and the substitution of 
another oral agreement. Hère the surrounding circumstances, the 
situation of the parties, the nature of the business in which they were 
engaged and the character of the product, its being a new article and 
the resuit of the opération of secret processcs of plaintiff's unknown 
to défendant, hâve ail been considered at the insistence of the plain- 
tiff and against the objection and protest of défendant. I think the 
well considered cases compel the conclusion at which I hâve arrived. 
Haie v. Finch, 104 U. S. 261-263, 266, 267, 26 L. Ed. 732; Zorkowski 
v. Astor, 156 N. Y. 393, 397, 50 N. E. 983 ; Hudson Canal Company 
v. Pennsylvania Coal Company, 8 Wall. (U. S.) 276, 288, 19 L. Ed. 
349 ; Bruce et al. Executors v. The Fulton National Bank of the City 
of N. Y., 79 N. Y. 154, 35 Am. Rep. 505 ; Barker v. Pullman Comoany, 
134 Fed. 70, 67 C. C. A. 196 ; Wing v. Ansonia Clock Co., 102 N. Y., 
531, 7 N. E. 621; Newell v. Wheeler, 36 N. Y. 244; Arthur v. Baron 
de Hirsch Fund, 121 Fed. 791-795. 58 C. C. A. 67; Green v. American 
Cotton Company (C. C.) 112 Fed. 743-744; Hawkins v. U. S., 96 U. 
S. 689, 697, 24 L. Ed. 607-610. Many other cases might be cited, but 
it seems unnecessary. 

In Haie v. Finch, 104 U. S. 261-263, 26 L. Ed. 732, one Haie sold 
to Finch a steamboat, and gave a bill of sale, considération $5,000, 
covenanting, first, to warrant and défend title, and then the following: 

"And it is xmderstood and agreed that this sale is upon tins express con- 
dition, that said steamboat or vessel is not within 10 years from the lst 
day of May, 1867, to be run upon any of the routes of travel on the «vers, 
bays, or waters of the state of California, or the Columbia river or its 
tributaires, and that during the same period last aforesaid the machinery 
of the said steamboat shail not be run, or be employed in running any 
steamboat or vessel or craft upon any of the routes of travel on the «vers, 
bays. or waters of the state of California, or the Columbia river and its 
tributaries." 

It was held no agreement not to use such steamer on the waters, 
etc., of California or Columbia river could be implied. Mr. Justice 
Harlan, in giving the opinion of the court, in whch ail concurred, 
said: 

"There is, in terms, a covenant by Haie to Finch to défend the title to 
the boat and its machinery against ail persons whomsoever. This is im- 
mediately followed by language implying an agreement that the sale was 
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u]X)n the express coudition that neither the boat nor its machinery should 
be used within a prescribed time upon certain waters. It is the case of 
a bare, naked condition, unaccouipauied by words implying an agreement, 
engagement, or promise by the vendee tliat lie would personally peri'onn, 
or become personally responsible for its performance. The vendee took the 
property subject to the right which the law reserved to the vendor of re- 
covering it upon breach of the condition specified. The vendee was willing, 
as the words in their natural and ordinary sensé indieate. to risk the loss 
of the steamboat when such breach occurred, but not to iucur the personal 
liability which would attach to a covenant or agreement upon lus part, that 
lie would not use, and should not permit others to use, the boat or its ma- 
ehinery upon the waters, and within the period named. If this be not 
so. then every condition in a deed or other instrument, however bald that 
instrument might be of language implying an agreement, could be turned, 
by mère construction and agaiust the apparent intention of the parties, into 
a covenant involving Personal responsibility. The vendor having expressly, 
and the vendee impliedly, agreed that the sale was upon an express condi- 
tion — stated in sueh form as to preclude the idea of personal rcsponsibility 
upon the part of the vendee — we should give effect to their intention, thus 
distinctly declared." 

In Bruce v. Fulton National Bank, 79 N. Y. 154, 35 Am. Rep. 505, 
it was held: 

"From the words of an express covenant, an additional or corrélative cov- 
enant may be implied, if the language used shows that such covenant was 
intended; but such implication eannot be permitted where it is apparent 
from the contra et that the parties had the subject in mind, and either one 
lias withheld a promise in regard to it. A lease under seal. drawn technical- 
ly in l'orm, and with obvions attention to détails, contained various cove- 
nauts, some bindiug the parties mutually, some the lessor only, others the 
lessee. It contained a covenant, on tlie part of the lessor, to the effect that 
if the lessee should pay the rents, and perforai ail the covenants on his 
part, that the lessee 'shall and will at the end or expiration of the term.' 
grant to the lessee a new lease for a further term specified. at a reut to be 
adjusted by appraisers, but not iess than that for the flrst term. In an 
action to compel the lessee to accept a new lease, held, that this was a 
covenant, on the part of the lessor only, from which no covenant, on the 
part of the lessee, to take a new lease. could be implied; and that it was 
optional with him, whether or not, to take a new lease." 

In Zorkowski v. Astor, 156 N. Y. 393, 50 N. E. 983, it was held: 
"A covenant will not be implied unless it clearly appears from the words 
used that one was intended. When it is apparent that the parties to a 
written agreenient had the subject in question in mind, and either has 
withheld an express promise in regard to it, one will not be implied. Where 
a lease of land by the owner thereof to the owner of the building thereon, 
so far as it relates to the subject of renewal, contai us mutual eovenants for 
an appraisal and a separate covenant by the lessor that if Le does not elect 
to pay for the building lie will grant a renewal, without any provision con- 
cerning the acceptance, by the lessee. of a renewal, but with an absolute 
covenant by him to surrender possession at the end of the term, a covenant 
by the lessee to accept, corresponding to the lessor's covenant to grant a 
renewal, will not be implied ; and, hence, on the lessor's electing not to take 
the building, but to renew the lease. the lessee caimot be compelled to accept 
and exécute the renewal lease, unless ne elects so to do." 

This case was cited and approved by the Circuit Court of Appeals, 
Second Circuit, Arthur v. Baron de Hirsch Fund, 121 Fed. 791-795, 
58 C. C. A. 67, where it was held: 

"Défendant, in order to aid the poorer class of Hebrews in settling in the 
cotuitry, executed a written contra et with plaintiff by which it agreed to 
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loan plaintilï a certain sum to be used in the érection of houses on land 
belouging to plaintif! in the eountry, on which plaintiff agreed to give a 
mortgage to secnre the loan. It was further stipulâtes tliat plaintif!' should 
sell tbe bonnes to such purchasers as défendant should naine, provided the 
purchaser would assume the payment of the mortgage to défendant, pay 
10 per cent, of the priée in cash, and exécute a second movtgage to the 
plaintif!" for the balance. Plaintif)' was entitled t;i tïx the priées for the 
bouses and tbe ternis of payment, and left Iree. unless the purchasers com- 
plied with such conditions, to sell to wh-an be chose. Ifclil tliat, since the 
commet in ternis did not obligate défendant to tuniish ]iurchasers or re- 
quire tbat the purchasers nained hy it shonbi comply with p'iaintnf's con- 
ditions, and the contraet being otherwise heaeli'-'ni! to piaintifï, an agreement 
by défendant to i'urnisli such purchasers would not be iinplied." 

In Barker v. Pullman Company, loi Fcd. 7 0, G7 C. C. A. 196, the 
Circuit Court of Appeals, Second Circuit, held : 

"Where a contraet between an insuranee eompany and a ]>alace car Com- 
pany provided tliat the insuranee eompany agreed, on the expiration of the 
palace car conipauy's policies, to renew the saine for three years at a 
specified rate, which agreement was signed by both parties, it constituted 
a mère option, which did not bind the car eompany to take the insuranee." 

In that case the agreement was as follows: 

"That in considération of one dollar and otlier valuable considérations, the 
Agricultural Insurance Company agrées, on the expiration of the présent 
insuranee policy of the Wagner Palace Car Company, to renew the same for 
three years for the rate of 29 17/100 animal premiuni, payable in nine equal 
installments, one each in September, Octobcr, and November, respeetively of 
eaeh year. Tbe Agricultural Insurance Company agrées to give su'ostantially 
the same companies comprising the syndicate now on the risk. In witness 
whereof the parties hereto hâve hereunto appended their signatures and 
seals the day and year flrst above-written. 

"The Wagner Palace Car Company, 

"P.y W. S. Webb. Président. 
"The Agricultural Insurance Co., 

"By . 

"Witness: F. G. Smith." 

If parties hâve left out some covenant by mistake the remedy is to 
reform the instrument. Courts hâve no right or license to put into a 
contraet by implication a stipulation not found there on the ground that 
it would be a more fair and équitable contraet so to do. The covenant 
sought to be implied must arise by necessary implication front the lan- 
guage used or by implication of law. As was said by Judge Wallace 
in Arthur v. Baron de Hirsch Fttnd, supra, page 796 of 121 Fed. page 
72 of 58 C. C. A. : 

"Where parties hâve entered into written engagements which industriously 
express the obligations which each is to assume, the Courts should be re- 
luctant to enlarge tliem by implication as to important niatters. The pre- 
sumption is that. baving expressed some, they bave expressed ail of tbe 
conditions by which they intended to be bound." 

The piaintifï hère having agreed to sell this spécial product of a 
composition unknown to the défendant to défendant only, on condition 
that it should accept certain specified amounts in years named, and 
that, if it did, the défendant should hâve the exclusive market for it 
in the United States and Canada, and, having provided that in case 
the défendant should not accept same (implying fairly it had the right 
146 F.— 58 
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not to accept) that then it should go in and occupy the market in the 
territory named, and it also appearing that the agreement was bénéfi- 
ciai to the plaintiff in the absence of any agreement to accept and take 
and pay for the product in any event, and the obligations of the défen- 
dant assumed by it being fully and carefully expressed, it would be 
making a new contract for the parties and importing into it a covenant 
and obligation not contained therein by either necessary or fair im- 
plication to hold that défendant has agreed to accept or take the pro- 
duct in the amounts specified. This is not of that class of cases where 
the one party orders of another certain goods to be manufactured by 
him, and that other agrées so to do, and nothing is said about accep- 
tance or payment. In such a case the law would imply a promise both 
to accept and pay for the articles when made. 

Findings of fact and conclusions of law in accordance with this opin- 
ion will be prepared and submitted for signature. 

The complaint will be dismissed on the merits. 



UNITED STATES SHIPPING CO. v. UNITED STATES. 
(Circuit Court, D. New Jersey. July 11, 1906.) 

1. ADMIBAI/TY — JURISDTCTTON — StJIT AOAINST UNITED STATES. 

Admiralty jurisdiction in a suit in persouam is not dépendent on a 
rigta't to proceed in rem. but upon the subject-matter of the suit, and a 
suit against the United States, brought unner the provisions of Aet 
March 3, 1887, e. 359, 24 Stat 505 [U. S. Conip. St. 1901, p. 752], and 
based upon a maritime contract of affreightment, is within the admiralty 
jurisdiction of the Circuit or District Court. 

[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 
131-149, 185-190.] 

2. Shipping — Construction op Bîi,l of Lading — Time for Discharging. 

A provision of a bill of lading that the c;îrgo shall be "received by 
the consignée iinmediately the vessel is ready to discharge, and con- 
tinuously at ail such hours as the eustomhouse or jxirt authorities may 
give permission for the ship to work," meaus ouly tnat the discharge 
shall be reasonably continuous, considering the time, place, and circum- 
stances, the nature of the cargo, the situation of the vessel, and pre- 
vailing conditions generally. 

3. Same— Demurrage. 

Libelant contracted with a naval ofncer of the United States to carry 
ammunition and naval stores from the Brooklyn Navy Yard to the naval 
station at Cavité. Philippine Islands, to be there received, and imrne- 
diately and continuously discharged by the consignée. A state of war 
prevailed in the Islands at the time, Cavité, was not a port of entry, 
but merely a naval and military station, and owing to the nature of 
the cargo and the prevailing conditions the régulations required it to 
be discharged only in the daytime by means of government lighters, and 
that no more should be discharged in a day than could be deposited 
in the arsenal on shore the saine day. Belà, that ail such conditions 
■winch were known to the parties rendered the régulations reasonable, 
and must be presumed to hâve been contemplated by the parties ; that 
the United States was not liable for demurrage because of delay in 
discharging. in so far as it was carried on with reasonable dispatch 
under such régulations, but that it was liable for delay due to the 
failure to keep ail of the lighters engagea in the work in use during 
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such hours as they might hâve been, and transferred their cargoes to 
the arsenal before night. 

[Ed. Note Demurrage, see notes to Ilarrison v. Smith, 14 C. O. A. 

657 ; Randall v. Sprague, 21 O. 0. A. 337 ; Hagerman v. Norton, 46 
C. C. A. 4.] 

4. Same — Measure of Recoveby. 

In the absence of contract, the charter priée per day of a vessel under 
a time charter is not the measure of demurrage reeoverable for delay in 
discharging cargo taken by the eharterer for another, but rather the 
probable net earnings of the vessel during the time lost in the usual 
course of its employment. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 
503.] 

Wing, Putnam & Burlingham and Henry E. Mattison, for peti- 
tioner. 

John B. Vreeland, U. S. Dist. Atty., and H. P. Lindabury, Asst. 
U. S. Dist. Atty. 

CROSS, District Judge. The petitioner, a time eharterer of the 
steamer Trunkby, lias filed a pétition against the United States of 
America to recover demurrage of the amount of $1,702.75, which is 
alleged to hâve been caused by the détention of said vessel at Cavité, 
Philippine Islands, by the respondent in the month of June, 1900. 
The petitioner is a corporation organized under the laws of the state 
of New Jersey, and in bringing this suit is taking advantage of 
the jurisdiction conferred upon this court by the act of Mardi 3, 1887, 
c. 359, 24 Stat. 505 [U. S. Comp. St. 1901, p. 752]. The action is in 
the nature of a suit in admiralty, and the petitioner prays that the 
cause may be proceeded with according to the rules of admiralty. 

By the act I am required to file a written opinion in the cause, set- 
ting forth a spécifie finding of the facts therein, and also my con- 
clusions upon questions of law involved. 

Finding of Facts by the Court. 

The Trunkby was owned by R. Ropner & Co., and was under a 
time charter to the petitioner. The vessel was 200 feet long, 45 feet 
broad, and 20 feet deep; her tonnage was 1G68 net, and a dead weight 
capacity of 4,065 tons. She had six hatches — four large and two small 
— besides engine-room space. Each large hatch was 24x12 feet. She 
was also provided with steam derrick and hoisting apparatus, working 
on either side of the vessel, but there was only room for two lighters 
to work on each side. The Trunkby first went to Baltimore, where 
she loaded 2,300 tons of steel rails for Vladivostock, distributed be- 
tween holds No. 2 and No. 3, and about 100 tons more in holds Nos. 
3 and 4. Therje rails were for railroad use, of the usual length and 
weight, and were stowed in the bottom of the holds. The vessel then 
proceeded to New York, where she loaded a little over 3,000 baies of 
cotton, weighing 600 or 700 pounds each, for Yokohama. Three 
hundred and fifty baies were stowed in hold No. 4 and the balance 
in No. 2. The ammunition and naval stores were placed in holds 
Nos. 1, 3, and 4. This space was engaged Mardi 21, 1900, by Ed- 
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win Putman, storekeeper of the New York Navy Yard, for and on 
behalf of the naval department. He entered into a contract with the 
petitioner through John R. Livermore, a freight broker of New York, 
for carnage on board the Trunkby from New York to Manila, or 
port or ports, from 300 to 400 tons of ammunition and from G00 to 700 
tons of naval stores. The agreement provided for the use of the 
regular Eastern form of bill of lading. On Mardi 31st, under this 
agreement, there was loaded at New York 1,108,347 pounds of stores 
and 700,921 pounds of ammunition to be delivered to the gênerai 
storekeeper at the naval station of Cavité, Philippine Islands, as per 
bills of lading. Thèse bills of lading provided as follows: 

"(G) Also, tlmt the goods are to be received by the consignée immediatcly 
the vessel is ready to diseharge, and continuously at ail such hours as the 
customhouse or port authorities may give permission for the ship to work, 
il necessary, to discharge into lighters at the risk and expense of the con- 
signée. And it is exprossly understood tlmt the articles named in this bill 
of lading shall be at the risk of the owner, skipper, or consignée thereof as 
soon as delivered from the tackles of such steamer at her port of destina- 
tion, and they shall be received by the consignée package by package, as so 
delivered. and, if not taken away the saine clay by him, they may, at the 
option of the vessel's agent, be sent to store or warehouse, or permitted to 
lie wliere landed, at the expense and risk of the aforesaid owner, shipper, 
or consignée, and be subject to rent." 

And in another paragraph it was provided "that the carrier shall 
hâve liberty to convey goods in lighters to and from the ship at the 
risk of the owners of the goods." 

The Trunkby arrived at Manila June 4, 1900, and reported its 
arrivai to the naval officiais, and received orders to proceed to Cavité, 
whither the vessel proceeded, and anchored at 2 :30 p. m. June 5. 
1900, the master reported the readiness of the vessel to discharge 
cargo, and obtained permission therefor from the customhouse offi- 
ciais, who placed an officer on board to permit the discharge of cargo 
at ail hours. The master engaged stevedores before leaving Manila. 
The master, from Cavité by military telegram, ordered the steve- 
dores sent for. The telegram went through the following day. The 
stevedores consisted of four gangs and a foreman, 34 to 40 men in ail. 
They were furnished by Robinson & McCondray. The stevedores 
went on board the Trunkby June Gth at evening, and began to dis- 
charge cargo June 7th. It was the custom to discharge the ammuni- 
tion and naval stores from the steamer into government lighters. 
Thèse lighters were under military guard. The lighters were towed 
out to the ship, which owing to shallow water was anchored at about 
one mile from the shore, and when loaded were towed ashore. Other 
than government lighters were not permitted to be used in the discharge 
of the cargo. This was by gênerai régulation. An oral request to 
permit the steamer to employ other lighters was made, but it does not 
appear to whom, and was refused. Cavité was not a port of entry. 
Ail the freight consigned there at this time and for some time pre- 
viously was for government use. There were no written or printed 
régulations existing as to the manner of unloading ammunition and 
naval stores, but, owing to the condition of war and insurrection then 
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existing, such freight could only be unloaded under government 
direction, in government lighters, and no more could be taken ashore 
on any one day than could be stored away in the arsenals at night. 
When such freight was taken from the lighters to the shore it had to 
be carried by hand some 200 yards to the arsenal. The discharge of 
the Trunkby proceeded as follows : June 7th four lighters came to the 
vessel. Work was stopped at 11 :30 a. m., owing to the breaking 
down of the donkey feed pump. June 8th three lighters came to the 
ship. The work at No. 1 hatch stopped at 2 p. m., and at Nos. 3 and 
4 at 4 p. m., after which no more lighters came oui that day. On 
June 9th work was resumed at 8 a. m. in holds Nos. 1, 3, and 4. One 
lighter at each hatch. Lighter at No. 3 was loaded at 11 :30 a. m., 
No. 1 at noon, and No. 4 at 2:15 p. m., after which no more lighters 
came out that day. June lOth, Sunday. June llth work began with 
one lighter for each hold at 7 a. m. Lighters at Nos. 1 and 4 hatches 
were loaded at noon, and the lighter at No. 3 at 3 p. m., after which 
no more lighters came to the vessel that day. June 12th work was 
resumed at 6 a. m. in No. 1. Ammunition in that hold finished at 
11 :30. At 7 a. m. lighter was obtained for ammunition in No. 3 
hold, and it was loaded at noon. Another ammunition lighter came 
out at 4 p. m. Work ceased at 5 p. m. The lighters ail went ashore. 
June 13th work resumed at 7 :30 a. m. Two lighters began loading 
with ammunition from No. 3 hold, and finished at 12 :30. Two 
lighters loaded with naval stores from No. 1 hatch at 2 p. m. Another 
lighter came at 2 p. m. to take naval stores from No. 3 hold, and work 
ceased at 4 :4o p. m. June 14th two lighters came for ammunition at 
7 :30 a. m. ; loaded at 3 :30 p. m. One lighter loaded with naval stores 
from No. 3 hold at 5 p. m., and two lighters were loaded with naval 
stores from No. 1 hold at 4:30 p. m. June loth two lighters came 
alongside 7 a. m., one for ammunition at No. 3 hold, and one for 
naval stores at No. 1. The ammunition lighter was loaded at 10:15 
a. m. ; another, which arrived at noon, was loaded at 4 p. m. Ail the 
ammunition was then out, and another lighter was loaded with naval 
stores until o p. m. Two lighters alongside of No. 1 hatch were 
loaded with naval stores from 7 a. m. to 4 p. m. On June 16th two 
lighters. came alongside at 7:45 a. m., took naval stores from hatches 
Nos. 1 and 3. At 11 a. m. two more lighters came, and at noon an- 
other; work stopped at 4:30 p. m. June 17th, Sunday. June 18th 
two lighters worked at hatches Nos. 1 and 3. At 10 a. m. two more 
lighters came, and another at 2 p. m. ; finished No. 3 hold at 4 p. m. ; 
stopped work at 4:30 p. m. On the lOth the cargo was entirely dis- 
charged at 8 :30 a. m. The master of the Trunkby endeavored to 
accelerate the discharge, but was ansvvered by the paymaster at the 
station that he was sorry, but could not do anything. The master 
protested against the delay. June lGth master noted a protest before 
the British consul of the delay in removing the cargo from ship, and 
on same day made claim on the commandant for four and one-half 
days demurrage, at £50 sterling per day. June 18th the master sent 
a l'etter to the ship's agents, claiming demurrage for seven days, and 
requesting the agents to make claim for that time. Accordingly, on 
June 19th, a claim was made upon the commandant through the 
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agents for two and one-half days additional demurrage, or seven days 
in ail, making a total amount of demurrage claimed £350 sterling. 
The Trunkby sailed as soon as discharge was completed. June 23d 
Lieutenant Commander Irwin sent a letter to the agents, stating that 
delay was due to faulty storage, and that the claim for demurrage 
was considérée! unwarranted, but would be referred to Navy De- 
partment at Washington, june 2Mh the commandant sent a ietter to 
Messrs. Kerr & Co., the agents, in which he referred to the master's 
letter of June 16th, and then stated that, as the delay in discharging 
was due to faulty storage of the cargo, and the stonny weather pre- 
vailing during the last few days of the discharge, there appeared to 
be no ground for the claim for demurrage. The last three days of 
the discharge, 16th, 17th, and 18th of June, were very rainy and 
windy, and very little work, if any, could be done; otherwise than 
as above, the weather was good. The stevedores remained on board 
the vessel ail the time, but were unable to work at night. There was 
nothing on the part of the customhouse officiais, stevedores, or crew 
that prevented work in discharging cargo during the daytime. The 
excuse made on the part of the government and set up in the answer, 
that the delay in discharging the vessel was caused by stormy weather 
and faulty storage of the cargo, is not sustained by the évidence, ex- 
cept that it was very stormy the last three days of the time, as above 
stated, and that consequently little work could be done on those days. 
Under ordinary conditions, it would hâve taken from four to five days 
to discharge the cargo. The captain says that it would hâve taken only 
four days to unload at Manila ; that it required a much longer time to 
unload at Cavité than at Manila; that was the gênerai expérience 
among shipping people ; that cargo that could be unloaded at Manila in 
four days would take about three times as long to unload 
at Cavité; and further, that if he had cargo that he could 
unload at Manila in four days, it would take twelve days to 
unload the same cargo at Cavité ; that this différence was not 
due to anything in the anchorage or facilities at Cavité, but 
simply because the cargo was naval stores. During the discharge 
of the cargo, the captain was told that the reason for not discharging 
the cargo in the afternoons was because the officiais clidn't want the 
powder to stay in the lighter at night; they were afraid of its getting 
damp; and also because it was war time, and they were afraid the 
Filipinos might see the lighters loading, watch them leave the vessel, 
and try to set fire to the lighters during the night. No gênerai mer- 
chandise whatever was discharged at Cavité during this period; ail 
that was discharged there was for the government. The captain also 
testifies in answer to the question, "Why didn't you unload the material 
yourself, at your own risk ?" That it was impossible ; it was not 
allowed. And in answer to the question, "Did you try to unload it 
yourself?" answered, "No, sir; I didn't try; I never thought of it; I 
knew it was not allowed" ; and says that he never thought of it because 
it could not be done. At the time of the discharge war prevailed, and 
précautions were taken by the government to prevent the destruction 
of the cargo by the enemy or injury from the weather, and it was thèse 
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conditions which prevented the discharge within the time requisite 
under ordinary conditions. The government régulations in the above 
respects were strict, and the discharge of the ammunition was the chief 
cause of the delay, since the government officiais would not receive 
more from the steamer than could be stored in the magazine or arsenal 
the same afternoon. The gênerai régulations in force required am- 
munition to be discharged between G a. m. and 5 p. m., and it had 
to be handled carefully and by daylight. A verbal request made to the 
authorities to allow lighters other than the government's to aid in 
the discharge was refused. A négative answer was brought back by 
the stevedores employed in the discharge, but it does not appear who 
received the request or gave the reply. This is the oniy direct testi- 
mony upon the point. There are several witnesses who assumed that 
the government, following its général custom, would not permit it, 
upon which reliance was placed, and not upon positive refusai. The 
party with whom the contract was made by the master for steve- 
dores testified (and his testimony is uncontradicted) that lie dis- 
charged many vessels at Cavité, and that he always acted under the 
direct instructions of the commandant of the naval station in making 
such discharge. 

Conclusions of the Court upon the Questions of Law Involved. 

The respondent claims that, inasmuch as the petitioner has pro- 
ceeded in this cause in personam and not in rem, the admiralty juris- 
diction conferred by the statute cannot be invoked, and the petitioner 
must proceed as at common law. Under the act no decree in rem 
could be entered against the United States, and any judgment or de- 
cree entered must necessarily, therefore, be a personal one. The 
whole proceeding is controllcd by the statute. It is not necessary that 
a maritime lien should exist giving a right to proceed in rem in order 
to confer admiralty jurisdiction. The existence of admiralty jurisdic- 
tion in a suit in personam is not dépendent upon the existence of a 
right to proceed in rem, for jurisdiction dépends, not upon the exis- 
tence of a maritime lien, but upon the subject-matter of the contract. 
Boutin v. Rudd, 82 Fed. 685, 27 C. C. A. 526. The rule is well set- 
tled that the test of admiralty jurisdiction in contract cases is their 
nature and subject-matter. Insurance Co. v. Dunham, 11 Wall. 1, 20 
h. Ed. 90. The contract in this case is one of affreightment ; this 
is not disputed. Contracts of this character are matters of admiralty 
jurisdiction. Lands v. Cargo of Coal (D. C.) 4 Fed. 478; The Monte 
A. (D. C.) 12 Fed. 331; the San Fernando v. Jackson (C. C.) 12 
Fed. 341; Dunbar v. Weston (D. C.) 93 Fed. 472; Insurance Co. v. 
Dunham, supra. The statute above referred to directs the Circuit 
Courts to follow the rules of courts having admiralty jurisdiction. 
The pétition sets forth a maritime contract, and one over which an 
admiralty court would hâve had undoubted jurisdiction if the United 
States were not a party; but, as the United States is a party, it be- 
came necessary to invoke the aid of the statute, and the jurisdiction 
thereby conferred upon this court to proceed after the manner of 
admiralty. The action can therefore be maintained under the statute. 
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It will be observée! that there is nothing in the bills of lading stipu- 
lating as to lay days or demurrage. The only stipulation relating to 
the discharge of the freight is that it is to be "received by the con- 
signée immediately the vessel is ready to discharge, and continuously 
at ail such hoxirs as the customhouse or port authorities may give 
permission for the ship to work, if necessary, to discharge into lighters 
at the risk and expense of the consignée." It is obvions that the word 
"continuously" is not to be considered as synonymous with inces- 
santly or nninterruptedly. It would bc impossible that the cargo 
should be discharged from the hold of the vessel over its sides into 
lighters without cessation, as a stream of water can be made to flow 
from an open faucet. No such construction was put upon the word by 
the parties at the time, much less by the petitioner. Such a construc- 
tion would hâve required the work to procced by night and by day; 
but it appears by the petitioner's own testimony that the stevedores 
who were employed by the master of the vessel could not work at 
night. The clause means no more, then, than that the discharge 
should be reasonably continuons, considering the time, place, and cir- 
cumstances, the nature and character of the cargo, the situation of the 
vessel, and prevailing conditions generally. In the absence of express 
agreement as to the time for unloading, actions of this character are 
maintained upon the theory that there is an implied contract to dis- 
charge the cargo in a reasonable time, and what constitutes reasonable 
time dépends upon the circumstances of the particular case, the facili- 
ties for discharge at the port where the discharge is to be made, the 
nature of the cargo, the weather, etc. In the case of Empire Transpor- 
tation Co. et al. v. Philadelphia & R. Coal & Iron Co. (C. C. A.) 77 
Fed. 919, 925, 23 C. C. A. 564, 35 L. R. A. 623, the court lays down 
certain propositions as follows : 

"(1) Where the charter of a ship is silent as to the time of unloading 
and discharge, there is no implied agreement that the charterer will unload 
or discharge lier in the customary time at the port of delivery, regardless 
of ail extraordinnry circumstances and uuforeseen obstacles. 

•'(2) The implied contract is to unload and discharge lier in such time 
as is reasonable, in view of ail the existing facts and circumstances, ordinary 
and extraordinary. legitimately bearing upon that question at the time of 
lier arrivai and discharge. 

"(.S) This implied contract to discharge the vessel in a reasonable time is, 
in effect, a contract to discharge lier with reasonable diligence. 

"(4) The burden is ou him who seeks to recover damages for the delay 
of a vessel umler such a contract to prove that the charterer did not exercise 
reasonable diligence to discharge lier, under the actual circumstances of the 
particular case. 

"(5) Proof that the vessel was delayed in unloading beyond the customary 
time for unloading such cargoes at the port of lier delivery throws upon the 
charterer the burden of excusing the delay by proof of the actual circum- 
stances of the delivery and his reasonable diligence thereunder." 

See, also, Uren v. Hager (D. C.) 95 Fed. 493 ; Fish v. One Hundred 
and Fifty Tons of Brown Stone (D. C.) 20 Fed. 201; Morgan v. Gar- 
field, etc., Co. (D. C.) 113 Fed. 520; Donnell v. Amoskeag Manfg. Co., 
118 Fed. 10, 55 C. C. A. 178 ; Burrill et al. v. Crossman et al., 130 Fed. 
763, 65 C. C. A. 189 ; Merritt & Chapman Derrick & Wrecking Co. v. 
Vogeman (D. C.) 143 Fed. 142. 
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The bills of lading in this case callecl for a shipmcnt of naval 
stores and ammimition ; the latter consisting of fuses, powder, shells, 
etc., from the Navy Yard at New York to Cavité, Phili])pine Islands. 
Cavité was not a port of entry, but was a naval and military station, 
in the possession and control of the respondent. A state of war and 
insurrection existcd in the Islands at the time. There were no written 
or printed régulations existing when the vessel arrived at Cavité as 
to the discharge of ammunition and naval stores, but certain well 
understood régulations were nevertheless in force, among which were 
that the discharge was to be macle into government lighters only, be- 
tween certain hours of the day, and that no more of such cargo would 
be received from the vessel on any one day than could be deposited 
in the arsenal or magazine on shore the same day. Thèse précautions 
were considered necessary in view of the state of war and insurrection 
then and there existing. That they were, under the circumstances, 
reasonable and necessary, scarcely admits of question, but, conceding 
this, were they in any degree binding upon the petitioner? It was mat- 
ter of common knowledge at the time that the Philippine Islands were 
in a state of insurrection, and that Cavité was not a port of entry, but 
only a naval station ; furthermore, the petitioner knew of the charac- 
ter of the cargo, that it was being shipped from one naval post to an- 
other, and from certain naval officiais of the government to certain 
other like officiais. Thèse facts were undoubtcdly in the minds of the 
parties, and were given considération when the contract of affreight- 
ment was made, and might properly, for that reason, be given some 
considération in its interprétation; but, aside from that, they must 
be given weight in determining whether either party was in default 
in its exécution. They are a part of the facts, circumstances, and con- 
ditions which show or tend to show whether or not the discharge of 
the vessel was accomplished with reasonable expédition. The cargo 
to be unladen from the Trunkby was no ordinary cargo, which could 
be thrown or dumpecl out in any haphazard way. anywhere, in anv 
kind of weather, by day or by night, and regardless of whether the 
consignée or any person representing him was présent to receive it. It 
must be guarded, cared for, and kept from the enemy at ail hazards, 
and ail reasonably necessary précautions in this direction had to be 
taken, and so long as they were reasonably necessary and reasonably 
carried out they bound the petitioner. The bills of lading and the 
wdtole transaction must be construed with direct référence to the con- 
sidérations above presented. If, in the absence of contract, what con- 
stitutes reasonable time in the discharge of a cargo is ordinarily de- 
terminable by the circumstances of the particular case, the nature of 
the cargo, and the conditions and customs prevailing at the port of dis- 
charge, then this more so. The sixth paragraph of the pétition is as 
follows : 

"Tlie custom of diseharge of ammunition and naval stores was to take 
the goorts from the steamer into government lighters or barges, which were 
always under military guards, who niaintained close custody of the same 
till thoRp lighters had been towed ashore. whenee the ammunition and stores 
were disembarked from the lighters into the government arsenal." 
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The pétition then goes on to complain that the government officiais 
did not hâve sufficient men or lighters to discharge the cargo with 
good dispatch, and that the few lighters that they had were not sent 
out promptly. The custom of the government with respect to the dis- 
charge of military supplies is hère recognized. The évidence shows that 
the military régulations pertaining thereto were known to the agents of 
the petitioner at Cavité, and to the other witnesses residing or stationed 
there. Under the circumstances, I think the régulations were reason- 
ably necessary, and were reasonably to be anticipated by the petitioner. 
Notwithstanding this, it plainly appears that the government lighters 
were not kept so stcadily at work or for so many hours daily as the 
régulations permitted. The facts above appearing relating to the 
discharge of the vessel, the number of lighters daily engagée! therein, 
and the hours they were severally occupied, are taken from the log- 
book, fortified by the testimony of the master of the Trunkby, and, 
in the absence of other testimony, must be accepted as fairly accurate. 
A considération of this testimony satisfies me that, everything con- 
sidered, the discharge of cargo was not made as expeditiously as it 
reasonably might hâve been. An analysis of the testimony shows that 
the work seldom began as early in the day or continued as late as it 
ntfght under the régulations, nor were ail of the government lighters 
kept busy. The log shows that on two or three of the days five light- 
ers came out, and on others a less number. What was accomplished 
on some days is a fair indication of what might apparently hâve been 
accomplished on other days, since the weather was fine except during 
the last three days of the discharge. There is practically no testimony 
submitted on the part of the government. Commander Cowles was 
sworn on its behalf, but his testimony shows that he had very little 
Personal knowledge of the transaction. He did say, however, that the 
régulations in force at the time required ammunition to be discharged 
between 6 a. m. and 5 p. m., and that it had to be handled carefully 
and by daylight. In view of the case made by the petitioner, it was 
incumbent upon the respondent to show that it discharged the cargo as 
fast as it reasonably could, under the circumstances, conditions, and 
régulations existing. This has not been done, and the défenses par- 
ticularly set up in the answer are not supported by any évidence. 
Considering the case as presented, I think that damages in the nature 
of demurrage should be allowed; not, however, for seven days, as 
claimed, but for a period of three days. 

I hâve reviewed the testimony carefully, and in my opinion it does 
not disclose — certainly not with definiteness — that the discharge could 
bave been completed, under the circumstances, more than three days 
sooner than it was. It is true witnesses say that it might hâve been 
completed under ordinary conditions in four or five days. On the 
other hand, the captain says that it would hâve taken three times as 
long to discharge the cargo at Cavité as at Manila, but his testimony 
must, in fairness, evidently be restricted to the discharge of this par- 
ticular cargo, since he had never been at Manila or Cavité before. 
Damages by way of demurrage for three days will be allowed, and 
such allowance will cover, in my judgment, ail that the petitioner can 
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reasonably ask. Damages hâve been claimed for each day's delay 
equal to the charter price of the vessel per day. This, however, does 
not seem to be the true measure of damages. It should rather be 
the probable net earnings of the vessel during the period of delay. 
This can be ascertained by finding the gross freight which it would 
under ordinary circumstances, in the usual course of its employment, 
hâve eamed, and deducting therefrom what it would hâve expended 
in earning it. Sheppard et al. v. Philadelphia Butchers' Ice Co., Fed. 
Cas. No. 12,757. There is nothing to show that the vessel would hâve 
earned anything if free. 

A référence will be made to a commissioner to ascertain and report 
the amount of damages which should be allowed the petitioner for 
the period above mentioned. 



In re SMITH. 

(District Court, D. Rhode Island. July IS, 1900.) 

Ko. 574. 

1. Bankrlttcy — Peovable Claims — CONSTRUCTION OF Act. 

The several subdivisions of Bankr. Act Julv 1, 1898, c. 541, § 63a. 
30 Stat. 562 [U. S. Comp. St. 1901. p. 3447],* are not to be regarded 
as an enumeration of a group of characteristics ail of which are es- 
sential to a provabie claim, but as a classification, each specifying a 
separate class of provabie claims independently of the others, and the 
provision of subdivision 1, limiting tlie claims provabie thereunder to 
those which were a flxed liability absolutely owing at the time of the 
filing of the pétition, does not impose the saine limitation upou claims 
within other classes. 

2. Same — Contingent Liabilities — Indorser of Commercial Paper. 

The liability of a bankrupt indorser on commercial paper which dicl 
not become absolute until after the filing of the pétition is a debt found- 
ed upon a contra et within Bankr. Act July 1, 1898, c. 541, § 63a (4), 30 
Stat. 502 [U. S. Comp. St. 1901. p. 3447], and provabie in bankruptcy 
thereunder after sueh liability bas become fixed and within the time 
limited for proving claims. 

In Bankruptcy. On pétition for review of order of référée disallow- 
ing the claim of the Union Trust Company. 

Bassett & Raymond, for Union Trust Company. 

BROWN, District Judge. The Union Trust Company held trade 
paper which had been endorsed by the bankrupt, and discounted for 
the bankrupt by the Union Trust Company before the adjudication. 
The notes did not become due until after the date of adjudication. 
At the date of proof, however, the notes had ail matured, and the 
liability of the bankrupt as indorser had been duly fixed by default of 
the maker and protest. The date of filling the pétition and of adjudi- 
cation was February 16, 1906. The date of filing the proof of claim 
was May 22, 1906. The référée found that none of the notes was 
provabie against the bankrupt's estate, on the ground that the liability 
was not fixed, and the claim not absolutely due and owing at the 
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date of adjudication. His opinion cites the opinions of référées in 
Chambers, Calder & Co., 2 Nat. Bankr. N., 864; In re Marks & Gar- 
son, 6 Am. Bankr. Rep., 641, and In re Dnnnigan, 2 Nat. Bankr. N. 
755, as stating the true construction of the law. 

I am of the opinion that the weight of judicial authority is to the 
contrary, and that the above cited décisions proceed upon an erron- 
eons interprétation of Section 63, Bankr. Act of July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 344?]. This section reads as 
follows : 

"Sec. 03. Debts which may be Pro'ved. — (a) Debts of the bankrupt may be 
proved and -allowed against his estate which are (1) a fixed liability, as 
evideneed by a judgment or an instrument in writing, absolutely owing at 
the time of the flling of the pétition against hini, wbether tlien payable or 
not, with any interest thereon which would liave been recoverable at that 
date or with a rebate or interest upon such as were not thon payable and 
did not bear interest; (2) due as costs taxable against an involuntary 
bankrupt who was at the time of the filins of the pétition against him 
plaintiff in a cause of action which would pass to the trustée and which 
the trustée déclines to proseeute after notice; (.'>) founded upon a daim foi- 
taxable costs incurred in good faith by a creditor before the flling of the 
pétition in an action to recover a provable debt; (4) founded upon an 
open account, or upon a contract express or implied; and (5) founded 
upon provable debts reduced to judgments after the flling of the pétition 
and before the considération of the bankrupt's application for a discharge, 
less costs incurred and interest accrued after the flling of the pétition and 
up to the time of the entry of such judgments. 

"(b) Unliquidated claims against the bankrupt may, pursuant to applica- 
tion to the court, be liquidated in such manner as it shall direct, and may 
thereafter be proved and allowed against his estate." 

The claims in question are clearly within the terms of subdivision 4. 
This was the view of the learned judge in Re Gerson (D. C.) 105 Fed. 
891, affirmed by the Circuit Court of Appeals for the Third Circuit 
in Moch v. Market Street National Bank, 107 Fed. 897, 47 C. C. A. 
49. The latter case was cited in the opinion of the Suprême Court 
in Dunbar v. Dunbar, 190 U. S. 340, 350, 351, 23 Sup. Ct. 757, 47 
L. Ed. 1084. While Moch v. Market Street National Bank was 
neither approved nor disapproved, the opinion of the Suprême Court 
points out the précise point decided ; i. e., that under section 63a, subd. 
4, the creditor might prove against the estate of the bankrupt after the 
liability had become fixed. Moreover, it may be fair to say that the 
course of reasoning, wherein distinctions are made between classes 
of contingent claims, would hardly hâve been necessary had the 
Suprême Court been of the opinion that, upon a proper construction 
of section 63, ail claims which had been contingent at the time of filing 
the pétition were excluded from allowance, though no longer contin- 
gent at the date of proof. See, also, In re Rothenberg (D. C.) 140 
Fed. 798; Collier on Bankruptcy (5th Ed.) pp. 484, 489. 

But, aside from authority, and upon an independent reading of sec- 
tion 63, I am of the opinion that neither grammatical nor logical rea- 
sons require that subdivision 4 shall be limited by subdivision 1. It 
is very clear that subdivisions 1, 2, 3, 4, and 5 are not to be regarded 
as an enumeration of a group of characteristics, ail of which ,are 
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essential to a provable claim. On the contrary, the subdivisions spe- 
cify separate classes of provabîe claims. It is a classification. 

In Wetmôre v. Markoe, 196 U. S. 68, 72, 25 Sup. Ct. 172, 49 L. Ed. 
390, it was said: 

"While this section enumerates under separate paragraptis, the kind and 
character of claims to be proved and allowed in bankruptcy, the classifica- 
tion is only a means of describing debts of the bankrupt whieh may be 
proved and allowed against his estate." 

It is argued that, because subdivision 1 spécifies a fixed liability ab- 
solutely owing, it excludes ail Habilites which were contingent at the 
time of filing the pétition from proof under other subdivisions. The 
logical fault is obvious. While contingent liabilities are excluded from 
class 1 (defined by subdivision 1), it does not at ail follow that liabili- 
ties now or formerly contingent are excluded from other distinct 
classes. The spécification of certain characteristics for class 1, is no 
indication that cases comprehended in other classes may not hâve en- 
tirely différent characteristics. Assuming that, so long as it is un- 
certain whether a contract or engagement will ever give rise to an 
actual liability, and that so long as the demand is contingent, it is not 
provable, it by no means follows that a demand which has ceased to be 
contingent before proof should be rejected because it had been contin- 
gent before the date of filing the pétition. While the language, "Debts 
of the bankrupt * * * which are * * * founded upon an 
open account, or upon a contract express or implied" may not include 
contingent obligations, it does include obligations no longer contingent, 
though they were contingent at the date of filing the pétition. 

In the opinion in Re Marks & Garson, 6 Am. Bankr. Rep. 641, 
644, it is suggested that the bankruptcy acts of 1867, 1841, and 1800 
contained spécial provisions concerning contingent liabilities, and that 
the présent act contains no similar provisions, and is entirely silent 
upon that subject. It is argued, from the assumed omission, that it was 
intended to exclude altogether, contingent liabilities. This argument, 
as it seems to me, loses sight of the fact that in subdivision 4 express 
language is used which is broad enough to comprehend liabilities 
which mature by the happening of a contingency after the date of ad- 
judication. Looking to the substance of the matter, there seems to 
be no reason why, when the liability has been fixed by default and by 
protest, so that it no longer remains uncertain, the creditor should not 
hâve his share of the assets, and the bankrupt be relieved from further 
liability. 

It has been argued that the only reasonable construction which can 
be given to subdivision 4 of section 63 is that it refers to claims upon 
which a right of action has accrued at the time of the filing of the 
pétition, and that to construe it as permitting proof of contingent claims 
js to make subdivision 1 superfluous and useless. It is to be observed, 
however, that the claims hère in question, when proved, were no longer 
contingent; they had become présent liabilities through the fact of non- 
payment and protest. There is no necessary inconsistency between a 
class which includes and provides for liabilities absolutely owing at 
the time of filing the pétition, whether then payable or not, and a class 
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of liabilities which includes debts which mature after the time of filing 
the pétition. It does not follow, because contingent liabilities are ex- 
cluded from the first group of the classification, that liabilities founded 
upon express contracts, and which are no longer contingent at the 
date of proof of such liabilities, are not included within subdivision 4. 
It does not involve logical inconsistency to hold that subdivision 4 com- 
prehends claims which are expressly excluded from subdivision 1, 
or even to hold that subdivision 4 includes claims contained within sub- 
division 1, as well as many others. A séries of broadening classes is 
not unusual, and inclusion of a smaller class in a broader class is not 
inconsistency. 

The Circuit Court of Appeals, in Moch v. Market Street National 
Bank, supra, was of the opinion that reasonable effect can be given 
to both subdivisions by treating them as separate, independent clauses. 
The possibility that some inconsistency or confusion may arise from a 
conflict between the classifications of section 63a does not seem a suffi- 
cient reason for excluding claims which are fixed liabilities of the 
bankrupt at the date of proof, and which are presented for proof with- 
in the time fixed by statute. The proceeds of the paper discounted may 
hâve become a part of the bankrupt estate. It would certainly be a 
hardship if a bankruot were oermitted to discount paper at a bank, 
go into bankruptcy, and distribute the proceeds of the discount to 
creditors whose claims are no more meritorious than that of the bank 
which had discounted the trade paper upon the faith of the endorscr. 

I am of the opinion that, both upon authority and upon a fair view 
of the subject-matter, the act should receive such a construction as per- 
mits the proof of claims of this character, and a discharge of the bank- 
rupt from liability upon such claims. It is true that to wait for the 
happening of a contingency may resuit in some delay in the distribu- 
tion of dividends ; but the period within which proof can be made is 
limited by statute to one year, and the great bulk of trade paper is 
short time paper. Probably less hardship will resuit from allowing 
claims of this class than from disallowing them; but, however that 
may be, I am of the opinion that there is no proper rule of construc- 
tion by which the limitations of subdivision 1 can be transferred to 
subdivision 4. 

The order of the référée, disallowing the daim of the Union Trust 
Company, is reversed, and said claim may be allowed. 



McMIIXAN et al. v. NOYES et al. 

(Circuit Court, D. New Ilarnpshire. July 12, 190G.) 

No. 350. 

Removal op Causes — Sepaeable Controvehsy — Joint Suit fob Injunction. 

In a suit to enjoin the destruction of a water privilège by diverting 

water from a stream, the complainant may properly join as défendants 

the persons who are undertaking such diversion, and one with whom 

they hâve contracted to do the work, and ask for a common injunction 
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against ail, and in such case there 1s no separable controversy winch 
entitles the former to remove the cause wheti the contracter could not. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 95-90. 

Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown 
Minerai Co., 35 C. C. A. 155.] 

In Equity on Motion to Remand to State Court. 

Drew, Jordan, Shurtleff and Morris, for complainants. 
Anthoine & Talbot and Edmund Sullivan, for défendants. 

PUTNAM, Circuit Judge. This is a bill in equity brought orig- 
inally in a court of the state of New Hampshire. The complainants 
are citizens of New Hampshire, and two of the respondents, Ed- 
ward A. Noyés and the Berlin Electric Light Company, are citizens 
of Maine. The citizenship of the remaining respondents, constitut- 
ing the firm of Ward Bros. & Co., is not shown. Noyés and the 
Berlin Electric Light Company claim that there is a separable con- 
troversy so far as they are concerned, and they thereupon removed 
the proceedings to this court; and now the complainants hâve asked 
that the case be remanded to the state court. 

With référence to determining questions whether there are sep- 
arable controversies, certain gênerai rules are now establishd beyond 
doubt; one to the effect that the courts are controlled absolutely by 
the proponent's pleadings as shown on the face of his déclaration at 
law or of his bill in equity, except so far as matters are alleged which 
are plainly contradictory, irrelevant or immaterial, or unless the 
party desiring the removal submits évidence that a joinder was made 
for the express purpose of defeating the jurisdiction of the fédéral 
courts. This record présents no such évidence, and the case is sub- 
mitted to us on the complainants' pleadings. 

The gravamen of the bill is that Noyés and the Berlin Electric 
Light Company are preparing to unlawfully flow out a water privi- 
lège belonging to the complainants, situate on the Androscoggin river, 
and that thèse two respondents hâve already, in pursuance thereof, 
done an overt act in the way of building a coffer dam. It is also 
alleged that they hâve contracted with Ward Brothers & Co. for 
the érection by the latter of a permanent dam which, if erected, wdll 
constitute the permanent illégal structure which the bill seeks to 
avert by a proper prayer for an injunction. The bill does not allège 
that Ward Bros. & Co. hâve done any overt act, except so far as the 
exécution of the contract for the construction of the permanent dam 
may be regarded as such. Under thèse circumstances, the respond- 
ents Noyés and the Berlin Electric Light Company apparently main- 
tain that no relief can be granted against Ward Bros. & Co., and 
therefore, that, on the face of the pleadings, their joinder is imma- 
terial in ail particulars. 

The bill, however, prays that Ward Bros. & Co., as well as Noyés 
and the Berlin Electric Light Company, be enjoined from erecting the 
dam referred to. Certainly the prévention of the érection of struc- 
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tures which will flow ont a watcr privilège, and thus create a technical 
nuisance, is a suitable and meritorious basis for jurisdiction in equity; 
and also, if, as alleged by the bill, and as we, therefore, must assume 
for présent purposes to be true, Ward Bros. & Co. hâve entered into 
a contract with the other respondents for the érection of a dam which 
the other respondents hâve no légal right to erect, it is specially mer- 
itorious and proper that Ward Bros. & Co. should be joined as re- 
spondents and a eommon injunction issue against ail. If this were 
not done, or, in other words, if the complainants had not promptlv 
proceeded to obtain an injunction against Ward Bros. & Co., and if 
it should transpire that Ward Bros. & Co. were not advised that the 
proposed dam would be illégal, and had, therefore, innocently made 
extensive préparations for the carrying ont of their contract, the 
complainants might bave found themselves chargeable with lâches 
and unable to obtain relief. The fact that Noyés and the Berlin Elec- 
tric Light Company may hâve been chargeable with knowledge of 
conditions which should hâve put them on their guard, while Ward 
Bros. & Co. may hâve been entirely innocent, would not deprive the 
complainants of the right to join ail the respondents named in the 
bill. Under the circumstances, in view of the fact that Noyés and 
the Berlin Electric Light Company hâve already committed an overt 
act as alleged in the bill, relief in addition to a merely préventive in- 
junction may be necessary so far as they are concerned ; but this fact 
does not change the nature of the proceeding. The respondents who 
removed the case apparently overlook the fact that in equity the mère 
circumstance that further relief may be demanded against some re- 
spondents which is not required as to ail respondents, thus to a cer- 
tain extent contemplating separable relief, does not involve a sep- 
arable controversy. We are of the opinion that it was suitable, and, 
perhaps, necessary, to join ail the respondents who are named in 
this bill, and that the gravamen of the proceeding is joint in its nature. 
Ordered and decreed that the cause be remanded to the court from 
which it was removed, and that the complainants recover their costs. 
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ANDERSOX v. MEKSIXGER. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1906.) 

No. 1,479. 

Trial — Findinrs — Construction. 

Where the facts materia! t<j tho jndpniont were agreed on, a récital 
that tlio Miirt fhids tho issues <>f the case with tlie défendant should 
be construed to refer to the issues of hiw. 
Same. 

Where tlie facts are agreed ou, tliey are tlu; équivalent of facts found 
by tlie court. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, §880.] 

MORTCAGES— ASSTGNMENT— FOIU.CLOSUTiE. 

Where a mort gagée assignée! tlie niorrg.-ige witli other property as 
collatéral for délit owing by tlie mortgagee, and tlie assignée tiiere- 
after caused the mortgage to be foreclosed an<l ])urclia.sed tiie property 
at a sale under a foreclosure décret), be held tlie mortgagor's title, in 
the absence of agreement to the contrary, for bis own benefit, and not 
as trustée for the assignor. 

[Ed. Note. — For cases in point, see vol. 35, Cent. Dig. Mortgages. §§ 
605, 1552-1556.] 

Judicial Sales— Who May Puechase — Pukchase by Pledqee. 

The rule that a pledgee who is a trustée caimot become the purchaser 
at his own sale of the pledge is inapplicable to a judicial sale conducted 
by an officer of the law. 

[Ed. Note. — For cases in point, see vol. 31, Cent. Dig. Judicial Sales, 
§40.] 

WlLLS CONSTRUCTION— REMAINDERS. 

Testator declared that if eitlier of his two sons died without Iineal de- 
scendants, the survivor should take his estate, and if the survivor died 
without Iineal descendants, then one-half both of the decedent's original 
portion as well as one-half of the portion taken by survivorship should 
go to testator's brother P., and the other half to sucli of testator's 
brothers and sisters as might be living at the time of the death of the 
surviving son. Held, that the sons thereby aequired a life estate in a 
moiety of the property with a remainder to the survivor of the one first 
dying, in the event he died without Iineal descendants, the survivor then 
taking a life estate in both moieties, with remainder to his Iineal de- 
scendants living at his death, otherwise to testator's collatéral relatives. 

[Ed. Note. — For cases in point, see vol. 49, Cent. Dig. Wills, §§ 1440- 
1444.] 

Trusts — Duration — Limitation. 

Where testator directed that his trustées should deliver a settlement 
of tlieir trust to eacli of bis two sons on their reaching the âge of 21 
years, respeetively, and then put them in possession of one-half of the 
property, exeept that there iniglit be a réservation of a fraction of tlie 
moiety until the sons should, respeetively. arrive at tlie ago of 25 years, 
when tlie reinaiiiiiig part should be delivered to them, the trustées' author- 
ity as such expired by limitation on the arrivai of the youngest son at 
25 years of agi;. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, § 82.] 

Executors— Sale of Lahd — Ai:tiioi!1ty — Phouate Ordek. 

Executors not expressly authorized by the will eannot convey lands 
to jiay debts exeept under tlie authority of an order of the probato 
court entered after notice to the parties interested. 

[Ed. Note. — For cases in point, see vol. 22, Cent. Dig. Executors and 
Administrators, §§ 533-536, 558.] 
146 F.— 59 
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8. Teusts — Trustées — Deeds. 

Deeds by testamentary trustées, not delivered until after their author- 
ity as trustées had expired by limitation, were void. 

9. Lise Estâtes — Life Tenants — Conveyance in Trust — Remaindermen. 

Where, by testator's will, an estate in remainder after the death of 
his surviving sou was given to liis liueal descendants, it was beyond the 
Power of the tenants for life to defeat or préjudice the remaindermen by 
an attempted déclaration of trust of the property. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

R, P. Carey and C. H. Trimble, for plaintiff in error. 

C. W. Everett and H. E. King, for défendant in error. 

Before LTJRTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action of ejectment brought 
by Anderson, the plaintiff in error, to recover the possession of cer- 
tain lots in the city of Toledo, Ohio, described in his pétition, of winch 
he claims the légal title,. and the possession of which, he says, is wrong- 
fully withheld by the défendant. The answer dénies the alleged title 
of the plaintiff, and dénies the plaintifï's riglit to the possession. A 
stipulation was filed waiving a trial by jury, and consenting to a trial 
by the court. Upon the trial, proof of ail the material facts was made 
b}' mutilai stipulations which are incorporated in the bill of exceptions. 
The court rendered judgment for the défendant, the entry reciting that 
the court "does find the issues of the cause with the défendant." As 
the facts material to the judgment were agreed, this must mean that 
the court found the issues of law for the défendant. Supervisors v. 
Kennicott, 103 U. S. 554. 20 L. Ed. 486; Hulitt v. Ohio Valley Nat. 
Bank, 137 Fed. 461, 465, 69 C. C. A. 609. When the facts are agreed, 
they are the équivalent of facts found by the court, and the question 
of the propriety of the judgment is, in each case, the same. Super- 
visors v. Kennicott, 103 U. S. 554, 26 L. Ed. 486; Lehnen v. Dickson, 
148 U. S. 71, 13 Sup. Ct. 481, 37 h. Ed. 373 ; St. Louis v. Telegraph 
Co., 148 U. S. 92, 13 Sup. Ct. 485, 37 L. Ed. 380. Some other matters 
hereafter to be referred to were received in évidence over objections 
which were incompétent to disturb or affect the ultimate material facts, 
and could not, therefore, affect the judgment. The case is properly 
hère for review to détermine whether the judgment is the one which 
the facts agreed required. 

Each of the parties dérives his title from Edward Bissell, a former 
résident of Toledo. On May 19, 1838, Bissell, claiming to be the 
owner of the premises, gave his bond to Charles Butler of New York 
for the sum of $21,500, payable one year from that date, with interest 
at 7 per cent., and to secnre the payment thereof, gave, with his wife, 
to said Butler, a mortgage on the premises in question. This bond 
and the mortgage were assigned by Butler on September 23, 1841, 
to Henry Anderson, a résident of Holly Springs, Miss., to secure 
the payment of his note to Anderson for the sum of $20,000 and inter- 
est thereon; and for further security Butler assigned to said Anderson 
546 shares of the Eric and Kalamazoo Railroad Company of the par 
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value of $50 per share. Butler having defaulted in the payment of 
his note, Anderson, on Septeraber 19, 1843, filed his bill in chancery 
in the court of common pleas for Lucas county, Ohio, to foreclose the 
Bissell mortgage, making Bissell and his wife, Butler and other par- 
ties, défendants. Thèse parties other than Butler were served with 
process. Butler was not served and did not appear. That suit was 
pursued to a decree which was rendered April 1, 1844, for the sum 
of $29,139.01. A sale was ordered and a master appointed to conduct 
it. The mortgaged lands were bid off by Henry Anderson at the 
price of $6,910. The sale was duly confirmed and the master was or- 
dered to make the proper deed to the purchaser. At this stage of the 
proceedings and on October 4, 1844, an agreement was entered into 
between Butler and Anderson, which, after reciting the giving of the 
bond and mortgage by Bissell, the assignment thereof by Butler to 
Anderson and the assignment of the 546 shares of railroad stock to 
secure Butler's note, and the above-stated proceedings for the fore- 
closure of the mortgage, proceeded as follows: 

"And, whereas, the sa ici Henry Anderson at the instance and request of the 
said Charles Butler and in considération of the eovenant of the said Charles 
Butler hereinafter contained, is willing to relinquish and surrender to the 
said Charles Butler, the collatéral securities, so assigned as aforesaid, for 
the payment of said note of twenty thousand dollars, so far as the saine 
may be done without préjudice or injury to the order obtained for the sale 
of the said mortgaged premises, and the rigbts of the said Henry Anderson 
under the same, and without préjudice to the Personal liability of the sakl 
Charles Butler, to the said Henry Anderson on the principal debt. 

"Now, therefore, thèse présents witness, that in considération of the prem- 
ises and for the purpose of giving effeet to the same, and said Henry Ander- 
son has on the day of the date hereof executed and delivered a jiower of attor- 
ney to the said Charles Butler, empowering and authorizing him fully and 
effectually, if he shnll see fit to do so, to release and discharge the said Ed- 
ward Bissell of and from ail Personal claim, demand or liability, whatsoever 
for or on account of the said bond and mortgage, but without préjudice to 
the proceedings, which hâve been or may be adopted, to effeet the sale of 
the said mortgaged premises, and that the said Henry Anderson has also 
by instrument in writing released and transferred to the said Charles Butler 
the said flve hundred and forty-six shares of Erie & Kalamazoo Railroad 
Company stock. 

"And the said Charles Butler, in considération of the surrender and re- 
linquishment of the securities, hereby covenants and agrées to and with the 
said Henry Anderson, that the same shall not be helcl or construed in tuy 
way to affect or impair the liability of him the said Butler on the said 
note for twenty thousand dollars, and the said Charles Butler also covenants 
and agrées to and with said Henry Anderson that he, the said Butlar, will 
well and faithfully apply and pay over to the said Henry Anderson, on ac- 
count of the said note, ail sunis of money or other valuahle considaration 
which he, the said Butler, may receive or dérive, by reason of the surrender 
and relinquishment of the securities aforesaid, by him the said Henry An- 
derson. 

"In testimony whereof the said Henry Anderson and Charles Butler hâve 
hereunto respectively set their hands and seals in duplicate this fourth day 
of October in the year one thousand eight hundred and forty-four. 

"[Signed] Henry Anderson. 

"Charles Butler." 

Thereafter, on November 18, 1844, the master in pursuance of the 
above-mentioned decree and of the sale and the order of confirmation 
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thereof, executed and delivered his deed of conveyance to Anderson, 
his heirs and assigns of the premises hère in question, and which, as 
above stated, had been bid off by him. Prior to the date of this last- 
mentioned agreement betvveen Butler and Anderson, Butler had, on' 
February 22, 1843, obtained a quitclaim deed of thèse premises from 
Bissell and wife. But this deed was not recorded until after Ander- 
son's death, nor until October 13, 1849, and it does not appear that the 
latter ever had notice of it. After the contract of October 4, 1844, 
Butler made no further payment on his debt to Anderson during the 
lifetime of the latter, nor to his représentatives until October, 1849. 

The first question in the case is what, as the conséquence of thèse 
proceedings for foreclosure, the sale of the property to Henry Ander- 
son under the decree, and the agreement of October 4, 1844 between 
him and Butler, was the nature of the title conveyed to Anderson by 
the master's deed. The contention for the plaintifr is that it con- 
veyed to him the title to the property freed from the incumbrance 
of the mortgage, and that the price which lie paid was properly 
applicable to the payment pro tanto of Butler's note. For the défend- 
ant it is contended that Anderson being assignée of the mortgage 
and having bid off the property and taken the master's deed to himself, 
acquired only Bissell's equity of rédemption and held the property 
thereafter as trustée for Butler and as a continuing security for the 
payment of the latter's note. It is a well-settled rule of law that when 
the owner of securities pledges them to secure the payment of his 
own debt, he impliedly transfers the right to the remédies which will 
make the securities available for the payment of his debt in case of 
his own default. Schlieman v. Bowlin, 36 Minn. 198, 30 N. W. 879 ; 
Slee v. Manhattan Co., 1 Paige (N. Y.) 48, 78. And there neces- 
sarily goes with this power to make the securities available, the in- 
cidental power to transfer the assignor's interest in the securities; 
otherwise the purchaser does not get the property pledged by the se- 
curities, but an indefinite interest depending on contingencies over 
which he has a remote, if any, control, a circumstance which would 
greatly depreciate the value of the pledge. 

There is also another rule of gênerai application which is that a 
pledgee, who is a trustée, cannot become the purchaser at his own sale 
of the pledge. But this rule is not applicable to a judicial sale con- 
ducted by an ofHcer appointecl by law. Nor indeed is such a purchase 
absolutely void in ail circumstances when the sale is a private sale 
and the purchaser has an interest to protect. In either of the last- 
stated instances, the sale would be voidable if the purchaser were 
guilty of any fraud or other wrongful practice in the transaction ; in 
the first instance by a refusai of the court to confirm the sale or by 
some judicial proceeding to impeach it, and in the latter instance by 
such appropriate action private or judicial as he should elect to make 
his objection effective. Richards v. Holmes, 18 How. 143, 15 L. Ed. 
304; Smith v. Black, 115 U. S. 308, 6 Sup. Ct. 50, 29 L. Ed. 398; 
Allen v. Gillette, 127 U. S. 589, 8 Sup. Ct. 1331, 32 L. Ed. 271; 
Pewabic Mining Co. v. Mason, 145 U. S. 349, 12 Sup. Ct. 887, 3G 
E. Ed. 732. 
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In Richards v. Holmes, supra, a deed of trust had been given to se- 
cure the payment of a note, which, at the time of the sale under the 
trust, was held by Harper. The latter authorized the auctioneer to 
make a bid for him, and that being the best price ofïered, the property 
was struck off to him. Upon a bill filed by a subséquent incumbrancer 
to redeem, it was contended that the sale under the trust deed was 
void upon the ground that the beneficiary of the trust could not bid 
at the trustee's sale, and that the first mortgage continued subject to 
rédemption. But the court by Mr. Justice Curtis, observing that no 
fraud appeared, said: 

"It was for the advantage of thèse complalnants, as subséquent Incum- 
brnncers, that this property should sell for the best price which could be ob- 
tained. Even fmproper practices to enhance the price, if any such had been 
resorted to, could not be coraplained of by them. It is only some practice to 
prevent biddlng, or procure a sale for less than the property would hâve 
otherwise brought, which can be relied on by them to avoid the sale. We 
hâve no doubt the créditer, for the satisfaction of wbose debt the sale was 
made, had a right to compete fairly at the sale; but whether he had or not, 
his doing so could not be injurious to the complalnants." 

It would have made no différence in that case if the bid had been 
in the trustee's name, for his act would have enured to his cestui que 
trust who was the real party. And the learned justice further said: 

"And the same remark applies to the trustée. It was his duty to obtain for 
the property the best price he could by the use of due diligence In a falr 
sale. It would have been improper for him, in behalf of the créditer, to em- 
ploy the auctioneer to buy at anything short of that best price. But there was 
no impropriety in his employing him to bid a particular suin for the créditer, 
to prevent a sacrifice of the property." 

But in any such case, the pledgor may, if he chooses, affirm the 
sale, and if he does, the ground of objection is removed. Glidden v. 
Mechanics' Bank, 53 Ohio St. 588, 42 N. E. 995, 43 L. R. A. 737. 

If, in the présent case, the property had been sold to another party, 
there could be no doubt that the sale and deed would have carried 
to the purchaser the title which the mortgagor, Bissell, had when he 
made the mortgage, and would have transferred any interest which 
Butler had in the property to the proceeds of the sale. The trust 
would attach to them. And to the extent of the sum due on Butler's 
debt they would be a satisfaction of it. If there were a surplus it 
would belong to Butler. Nor could it make any différence that An- 
dersen bid off the property. The resuit would be the same. If he 
paid to the master the amount of his bid, it would be paid back to 
him on its being brought into court, a formality generally dispensed 
with by the master's taking the receipt of the creditor for so much of the 
proceeds as the decree adjudges to be due to him and bringing the 
balance into court to be paid over to the party entitled. If as hère 
the party who might be so entitled was beyond the process of the court, 
he could come in by pétition and on showing his right, obtain it. 
Butler, the assignor, was not served with process. He was a proper, 
but not an indispensable, party, and he was not within the jurisdiction 
of the court. The object in making him a party would be to enable 
him to make any objections which his interest might recuire and to 
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preclude him from thereafter raising any. But hîs agreement shows 
that the debt remained unpaid, and that, knowing the proceedings 
were pending and without suggesting any objection to them, he stipu- 
lated for their completion. The reasons'on which a party in interest 
is allowed to purchase at a judicial sale whereby he mnst'become an- 
swerable for his bid, are inconsistent with the notion that the pro- 
ceedings hâve resulted in nothing more than a continuance of the trust 
for the same whole debt. We think the legitimatc resuit of the fore- 
closure proceedings was to transfer the trust to the proceeds of the 
sale; for by assigning the Bissell debt and mortgage, Butler must hâve 
contemplated that the conséquence must be that upon his default this 
transmutation of his interest by foreclosure of the mortgage and the 
sale of the mortgaged property would be likely to ensue. 

We are aware that in Slee v. Manhattan Co., 1 Paige (N. Y.) 48, 
it was held in substance by Chancellor Walworth that in a case where 
the assignée of a mortgage becomcs the purchaser of the premises at 
a sale made under a povver given by the mortgage, that, the assignée 
having become the purchaser at his own sale, there was no transmu- 
tation of the interest of the mortgagee; that his interest in the mort- 
gage "remained untouched by that foreclosure," and that the purchaser 
had acquired thereby only the equity of rédemption. The learned 
chancellor further indicated his opinion that the same conséquence 
would ensue in the case of an assignée of a mortgage bidding in the 
property at a sale under a decree in a suit brought by him to foreclose 
the mortgage. This was obiter. But the case lias been accepted by the 
courts of New York as authority for the application of the doctrine to 
judicial sales, as well as to sales under a power in the mortgage deed. 
The chancellor in his opinion admitted that the authority to exécute the 
power was vested in the assignée "by the mère act of the assigning 
the légal interest in the mortgage," and that if the assignée in the 
fair exécution of the power had sold and conveycd the premises to a 
stranger for one-half the amount of the debt, the assignor would hâve 
been bound to pay the balance of the debt, and would hâve had no 
claim to redeem the mortgaged premises from such purchaser; "that 
he must hâve understood that the défendants (the assignées) had a 
right to foreclose under the statute. The premises were advertised 
and sold with his full knowledge of the facts, and he made no objec- 
tion that they were not thus authorized to proceed." And the chan- 
cellor further says that if the assignée had foreclosed in chancery, "a 
stranger purchasing under the decree, would unité the légal estate 
which is in the défendants [the assignors] with the equity of rédemp- 
tion of the mortgagors sold under the decree and thus acquire the 
whole estate which existed in the mortgagors previous to the giving of 
the mortgage." But because the premises were bid off by the assignée 
(in that case they were sold to a person who was an agent of the 
assignée, who conveyed them to his principal) the chancellor held 
that the assignor's interest had not been eut off by the sale. This is 
opposed to the décision in Richards v. Holmes, supra. There might 
be good reason for holding in such a case that if any injury had been 
done to the assignor in conséquence of the assignee's bidding, the 
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former could hâve elected to disaffirm the sale. Eut the dictum 
that the sale to the assignée under a decree would be inefïectual to 
pass the title of the assignor, and the distinction made between a pur- 
chase by the assignée, and one made by a stranger cannot be sup- 
ported, when it has been admitted that the assignée may bid at the 
sale. In such a case the thing sold is not one thing if sold to a 
stranger and another thing if sold to an assignée. They were not 
bidding for différent things, and the deed of the master is for the 
thing sold. 

Corning, then, to the agreement of October 4, 1844, it is apparent 
that Butler knew that Anderson had bid off the property, and he 
consented that the sale should go on to its consummation. It was not 
stated that the expected deed should be affected by a trust, and the in- 
sistance with which Anderson, by the stipulation of his contract, held 
on to the benefits of his purchase is indicative of his understanding in 
making the agreement, and it was indicative to Butler of Anderson's 
expectation. The latter relinquished the control of his other securi- 
ties and gave Butler the power to discharge Bissell's liability upon 
his note. It seems singular that Anderson would hâve practically 
stripped himself of the control of everything else in the nature of a 
security to a slow debtor for so large a sum as $29,000 unless he were 
to gain some substantial advantage uhder his purchase at the master's 
sale. And it is noteworthy that in the deeds which Butler obtained 
from the sons of Henry Anderson after the latter's death and which 
deeds will hereafter be more particularly considered, they are moved 
to recite that Henry Anderson took the title to said lands as security 
for Butler's debt and that he died without "having made or executed 
any déclaration in writing of the purpose for which said property 
was held ;" which seems to indicate that such a déclaration was due. 
and expected, and the inquiry is pertinent, why, if therc was such an 
understanding, nothing was said about it in the agreement of October 
4, 1844. Butler seems to hâve been very watchful for his own inter- 
ests, and it seems unlikeîy that so important a matter should hâve then 
been overlooked and not taken care of until several years after Ander- 
son's death and only developed while the trustées were settling his 
estate. But the material circumstance, now to be regarded, is that 
there is no fact agreed, or finding by the court which imports any 
qualification of the légal effect of the foreclosure proceedings, the 
agreement of Butler and Anderson made pending those proceedings, 
and the master's deed following thereon. We hâve given detailed 
exposition of spécial facts for the reason that it is proposed to fasten 
a trust upon the deed in question by proof of subséquent transactions 
and thereby raise an equity which would entitle the défendant to the 
possession of the premises notwithstanding it should be held that the 
plaintifr has the légal title. We think it must be held that at the time 
of Henry Anderson's death he held the légal title to the lands in ques- 
tion unaffected by any trust in favor of Butler. 

On February 28, 1846, Henry Anderson made his will, and on the 
3d day of April following he died, being then a résident of Mississippi. 
He was at the date of his will and at the time of his death a widower. 
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He left two children only, William, born February 12, 1828, and 
James H., born June 25, 1831. The parts of this will which are now 
material are hère set forth : 

"I, Henry Anderson, do make and ordain this to be my last will and testa- 
ment. I déclare my domicile to be tlie town of Holly Sprints, Marshall Couut- 
ty, State of Mississippi. I revoke the will made by me on tlie ,'id of Mardi, 
18IJ7, and ail otber wills, if any there be. 

"Item. I give, devise and bequeath to Peter Anderson, Walter Goodman 
and Peter W. Lucas ail my property, botli real and Personal, légal and équi- 
table in possession, réversion or remainder, and ail claims and demands what- 
soever, exeept such right, title or claim to land, money or choses in action 
as I may be entitled to as one of tlie agents of the American Land Com- 
pany and as one of the stockholders of said company; this property they shall 
liold in trust, and if one or more of thein die, the survivors or survivo'r shall 
liold in trust for the followiug purposes : They shall pay my debts, other than 
such as may be owing to the American Land Company, out of nioneys on 
hand and such property as may lie sold least injurions to my estaie. I 
wish them to collect debts due to me and apply to tliis purpose. They may, if 
they think fit, and can, obtain au extension of time ou any debt, and they 
may pledge my property to raise money to pay debts. They may sell for 
cash or on crédit, and if at any time they hâve funds on hand not required 
for debts or legaeies they may iuvost tlie sauie. They shall hâve full power 
to make titles for property soid and to pay charges for préservation, and in 
ail respects hâve the power of owners, but ahvays as trustées. I hâve entire 
confidence in each of them, and therefore give each the power of ail, so that 
each may do separately what ail acting togetlier may do, except in making 
investments; in that I wish ail to join. Tlie animal accounts of my said 
trustées, signed by their respective names, shall be binding ou my heirs and 
shall be conclusively so unless error or fraud be clearly established. I hâve 
directed the payment of debts other than what 1 may owe tlie American 
Land Company. I exclude the debts to the company because that is sub- 
ject to an account with the company, and I do not wish my trustées to make 
paymeuts before that account is adjusted. The ad.justment of that account, 
and the direction and management of the affairs of the company, so far as I 
hâve power, right or interest. I place in the hands of Peter Anderson and 
Walter Goodman, and wlien they bave flnall.v closed it, it shall beconie a part 
of the trust created by tins article of my will and subject to the control of my 
said trustées. By saying 'it shall become a part of the trust,' I mean the 
effects and proceeds that I may be entitled to as stockbolder aud agent of 
the company. * * * 

"Item. It is my will that when my son William arrives at the âge of 
twenty-one years tlie trustées of tlie first and gênerai trust shall deliver to 
hitn a settlement of the affairs of the trust, and if my debts are then paid, 
and as soon as that takes place, they shall put him in possession of one-half 
of my property, reserving thereout two-fifth parts of said nioiety by valua- 
tion, which my said trustées shall liold in trust and properly invest and 
pay over to him at the âge of twenty-five years. If my interest in the 
American Land Company be not brought Info the gênerai trust at the time 
William becoines twenty-one, but is brought in at any time before lie arrives 
at twenty-five, so soon as brought in, two-fifths shall be deducted thorofroin 
and invested and paid over to him at twenty-five, the other three-fifths he 
shall hâve as soon as paid in. I flnd the above does not express my will in 
this: When I say two-fifths shall be deducted from the interest I may hâve 
in the land company for investment, and tliree-lifths to be paid to him, I 
mean two-fifths of a nioiety shall be deducted and three-fifths of a nioiety 
paid over. 

"And it is my will that my said trustées liold and invest and pay over 
the reinaining nioiety of my estate to my son James at the respective periods 
of twenty-one and twenty-five years of âge, being govorned as to tlie amounts 
to be paid at each of the respective periods by the saine rules and directions 
as are above laid down in the bequest to William, and to be govorned iu ail 
other respects by the régulations laid down concerning the saine. 
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"If either of my sons die without lineal descendants, tlie ono surviving shall 
take his estate above bequeathed, and, if the survivor dies witliout lineal 
descendants, tlien one-half both of tlie décèdent" s original portion, as well as one- 
half of tlie portion taken by survivorsliip, sliall go to by brotlier Peter, the 
otiier liait to such of my brotliers and sisters as may be living at tlie time 
of tlie death of such surviving son. If my brotlier Peter be not living at the 
finie of tlie deatli of my surviving son. so dying witliout lineal descendants, 
then tlie share lie would liave taken, if living. sliall go to liis cbildren living 
at tlie time of the decease of my said sou. and if there lie no cliildren sur- 
viving, tlien tlie share sliall go to my other brother and sisters survivais at 
tlie time of such decease of my son. I niake tlie l'olîowing cxnlanation: Tlie 
limitation over on tbe dea::h of my surviving sou witliout lineal descendants 
is intended to take efvect if there be no lineal descendants living at the time 
of tlie decease of such son. Nothing in tbe foregoing wil! sliall be construed 
as to deprive either of my sons dispositif of tbeir portions by will on their 
attaining the âge of twenty-one years, respect ively. Tlie abovc limitations 
over shall give way to the provisions of such wills." 

This will vvas duly probated in Mississippi, and an authcnticated 
copy of the will and of the probate thereof were thereaftcr duly filed 
in the probate court of Lucas county, Ohio, where the will was duly 
admitted to probate and record as a will from another state. The 
construction of this will of Henry Anderson is the next subject which 
engages our attention. The particular question is, what did the tes- 
tator intend by the words of the will : 

"If either of my sons die witliout lineal descendants, tlie ont surviving shall 
take bis estate above bequeathed. and if the survivor die witliout lineal de- 
scendants, tlien one-half both of the décèdent' s original portion as well as one- 
half of tlie portion taken by survivorsliip shall go to my brotlier Peter, the 
other hait" to such of my brotliers and sisters as may be living at the time 
of the death of such surviving son. If my brotlier Peter be not living at the 
time of the death of my surviving son, so dying witliout lineal descendants, 
tlien the share be would bave taken, if living, shall go to his cliildren living 
at tlie time of the decease of my said son, and if there be no children surviv- 
ing, tlien the share sliall go to my other brotlier and sisters surviving at the 
time of such decease of my son," 

The other language of the will is important only as it sheds light 
upon the testator's meaning by the use of the language quoted. The 
plaintif!, who is the lineal descendant of the testator's surviving son, 
James H. Anderson, claims that the testator intended to give to each 
of his sons a life estate in his moiety with a remainder over to the 
survivor of the one first dying, in the event of his dying witliout lineal 
descendants, and to the survivor a life estate in both moieties with re- 
mainder over to the lineal descendants if such should be living at his 
death, and if not, then to the testator's brother Peter one-half and to 
bis other brother and sisters one-half, or, if Peter should not then be 
living, to Peter's children, if any, and if there be none, then to the sur- 
viving brother and sisters of the testator. If this is correct, the plain- 
tiff took an estate in remainder in both moieties on the death of his 
father, James H. Anderson. The défendant claims that the testator 
intended that each of his sons should take a fee simple in one moiety, 
which would be defeated by his death without lineal descendants, in 
which event the surviving son should take a fee simple in that moiety 
which with the fee simple in his own moiety would be defeated by his 
dying without lineal descendants, in which event, the whok estate 
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would go to the testator's brother Peter, etc. ; in other words, that 
each of the two sons of the testator took an estate in fee simple, 
which would be defeated if the survivor died without lineal descend- 
ants, whereupon the testator's brother Peter and the other collatéral 
relatives would take the estate by way of an executory devise. 

The rule by which the court will be guided is stated by Chief Jus- 
tice Marshall in Smith v. Bell, 6 Pet. 68, 75, 76, 8 L. Ed. 322, 325, as 
foîlows : 

"ïlie first and great rule in the exposition of wills, to whieh ail other 
rules must bond, is that the intention of the testator, expressed in bis will, 
shall provail, provided it be consistent with the rules of law. 1 Doug. 322, 
I W. Bl. G72 et seq." 

And this statement has been repeated and confirmed in many sub- 
séquent cases. Brant v. Virginia Coal and Iron Co., 93 U. S. 333, 23 
h. Ed. 927; Blake v. Hawkins, 98 U. S. 324, 25 U Ed. 139; Giles v. 
Utile, 104 U. S. 296, 26 U Ed. 745 ; Colton v. Colton, 127 U. S. 309, 
8 Sup. Ct. 1164, 32 L. Ed. 138; Hardenberg v. Ray, 151 U. S. 126. 14 
Sup. Ct. 305, 38 L. Ed. 93 ; Home v. Noble, 172 U. S. 391, 19 Sup. Ct. 
226, 43 L. Ed. 486 ; Adams v. Cowen, 177 U. S. 475, 20 Sup. Ct. 668, 
44 L. Ed. 851 ; Robbins v. Smith, 72 Ohio St. 1, 17, 73 N. E. 1051. 
And in order to "attain the gênerai intent," said the court in Inglis v. 
Sailors' Snug Harbor, 3 Pet. 99, 7 L- Ed. 617, "words of limitation 
shall operate as words of purchase, and words of implication shall 
supply verbal omissions." 

Another rule in the construction of wills is that we are to put our- 
selves in the place of the testator and search ail parts of the will in 
order to gather his meaning in the use of the words employed in the 
particular parts of it. If, by so doing, we become convinced in regard 
to his gênerai purpose, we use that light in préférence to arbitrary 
rules. But if the testator's meaning cannot be clcarly discerned, we 
are at liberty, and, generally for the sake of certainty in the possession 
and transmission of estâtes, required, to apply such rules of construc- 
tion as hâve by long usage been approved and used. It often happens 
that in wills in which the provisions are complex and elaborate, espe- 
cially in such as are written by testators themselves, implications are 
seen where the testator has assumed as understood what he has not in 
terms expressed ; and in such case, if the implication is clear, it has 
equal efïect, as if the purpose had been expressed in words. The 
relevancy of thèse observations is found in undertaking to détermine 
what conséquences the testator intended when he said, "If either of 
my sons die without lineal descendants the one surviving shall take 
his estate above bequeathed, and if the survivor die without lineal 
descendants, then" to his collatéral relatives. Now, we cannot but 
think that to the common understanding this language would convey 
the meaning that in the other alternative — that is, if the sons should 
leave lineal descendants — it was intended that they should take, and 
that it was only in the event of their not leaving lineal descendants, 
that the estate should go over to collatéral relatives. The reason 
which gives force to the familiar rule of construction, that the in- 
clusion of one alternative is the exclusion of the other, and vice versa, 
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would tend to confirm the impression. Moreover, the whole para- 
graph shows beyond doubt that die testator intended to prêter his 
lineal descendants to the collatéral branches of his family. After 
providing that his sons should take the estate by moieties, his mind 
went forward to the time of their death. The working of the natural 
instinct to keep the property in the family becomes évident. He does 
not say if either of my sons shall die "without heirs," but without 
"lineal descendants." He evidently chose his words, and the dis- 
tinction is clear. It would not comport with his idea that the lineal 
descendants should take as heirs. Nor did he intend so wide a class. 
Ile made a distinct blunder if he discarded the familiar term "heirs" 
and employed the sélection of "lineal descendants" if he had in mind 
a succession by inheritance, and not by purchase. We are now consid- 
ering this paragraph as if it stood unaffected by anything else in the 
will, and we cannot but be much impressed by the considérations which 
tend to the conclusion that the testator intended that if the survivor of 
the sons should die leaving lineal descendants they should take the 
remainder. 

Then, if this were doubtful, there is a long established rule of con- 
struction of devises in the law of rcal property, one of such as were re- 
ferred to in the early part of our discussion of this subject, that when 
a devise can, without doing violence to the language of the testator, 
be construed as creating a remainder, it shall not be construed as 
being an executory devise. 3 Comvn's Dig. 450, Devises N. 17; 
Fearne on Remainder, 393; G Crnise Dig. Tit. 38, c. 17, § 11; Pure- 
foy v. Rogers, 2 Saund. 380; 2 Washb. on Real Prop. (3d Ed.) 565 ; 
4 Kent. Corn. 263 ; Doe, dem. v. Considine, G Wall. 458, 475, 18 L. Ed. 
869; Blanchard v. Blanchard, 1 Allen (Mass.) 223; Moore v. Lyons, 
25 Wend. (N. Y.) 119, 126; Wolfe v. Van Nostrand, 2 N. Y. 436. 

In Purefoy v. Rogers, supra, which has always been regarded as 

a leading case, the Eord Ch. J. Haie said: 

"Where a contingeney is limited to dépend on an estate in freehold which 
is capable of supporting a remainder it shall never he construed to be an ex- 
ecutory devise but a contingent remainder only, and not otherwise." 

And in the note by Patterson and Williams to the Sixth Edition of 
Saunders, it is said that: 

"This rule so laid down by Lord Haie has been uniformly adhored to ever 
since." 

And upon the matter of construction Washburn says (second vol- 
ume, 506, same édition), citing 2 Cruise Dig. 203 : 

"The term remainder, it should be observed, is not one of art which ls 
necessary to eniploy in creating an estate in expectancy, such as has been 
described. Auy form of expression indieating the intention of the grantor 
or devisor to do this would be sufiieient." 

Executory devises were the création of the judges to effectuate 
the intention of testators where their purpose could not take effect 
as the création of a remainder. A good illustration of this subject 
would be to suppose that in the présent instance the testator had de- 
vised to each of his sons "his heirs and assigns" the moiety, etc., and 
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then in another place ha cl devised the estate ovcr upon the happening 
of some contingency. The estate going over could not take effect 
because there couîd be no remainder of an estate in fee simple. It is 
therefore construed to be an executory devise which will defeat the 
fee-simple estate. It is so done because the intent of the testator 
would be otherwise disappointed. The case of McArthur v. Scott, 
113 U. S. 340, 5 Sup. Ct. 652, 28 L. Ed. 1015, is one where both 
species of estâtes were created by the will. The testator devised 
his property to trustées who were to hold it until his children were 
dead and until his youngest grandchild should be 21 years old, where- 
upon the trustées were to divide and turn it over to his several grand- 
children in fee, and if any of them should bave died leaving children, 
then to the children of such grandchild. As to the grandchildren 
living at the time of distribution, it was held they took an estate in re- 
mainder ; but as to the children of deceased grandchildren it was held 
that they took by way of an executory devise. This last resuit fol- 
lowed because oî the death of those grandchildren before the expira- 
tion of the précèdent estate in the trustées, and therefore a gift to 
them could not be held to be a remainder. But to give effect to the 
probable intention of the testator, it was construed as an executory de- 
vise. 

The essential conditions on which there can be construed to be a re- 
mainder are that there must be a précèdent estate which will neces- 
sarily terminate at some future time, and there must be nominated a 
person who will be in esse at the termination of the précèdent estate 
compétent to take the remaining estate. Both estâtes must be created 
at the same time and by the same act or instrument. And the one 
must begin when the other ends. The order and succession of the 
estâtes was a requïrement of the feudal system in order that there 
should at ail times be some one to perform the obligations due to the 
sovereign, or his immédiate feudatory, from the tenant on account of 
his tenure. Enough remains of this requirement to support at least 
in technical contemplation the rule as it formerly existed. Now, if 
thèse provisions of Anderson's will be held to convey a life estate 
to the sons with remainder to his lineal descendants, we hâve the most 
common form of an estate in remainder. It is not necessary that the 
remainderman should be in esse at the time when the will is made 
or becomes effective by the death of the testator. It is enough if he is 
in being at the time when the estate vests in possession ; that is, at 
the termination of the particular estate. If the remainderman is in 
esse at the death of the testator, the right vests immediately, if not, 
the right is suspended, but exists in considération of law, until he 
cornes into being, whereupon it vests, and in either case the estate 
will open to let in after-born remaindermen, if any such appear. Doe v. 
Perryn, 3 Term. R. 484; 3 Comvn's Dig. Estâtes, B. 13 ; 4 Kent Com. 
206, note b; McArthur v. Scott, 113 U. S. 340, 380, 5 Sup. Ct. 652, 
28 L. Ed. 1015. 

The contention of the défendant rests upon the assumption that the 
language of the will imports a devise of an estate in fee simple to the 
sons of the testator, and this assumption would probably be well taken 
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if we looked only to that part of the will which devises the property 
to them. It is true there is no mention of heirs, but it would in the 
case supposed be implied that the testator intended to devise the whole 
estate. But the implication is removed, if from other provisions in the 
will it is seen that the testator did not intend to devise an unqualified 
estate. And it is to be obscrved that the défendant' s contention pro- 
poses to eut down the fee simple which the earlier parts of the will 
are said to devise to the sons, by a condition that the sons shall lcave 
lineal descendants. So, in either construction of the parties, the impli- 
cation which would arise from the unquah.aed language of the devise 
to the sons cannot prevail. The generally accepted rule now is that 
an unqualified gift in wills to a devisee without mention of heirs im- 
ports a fee simple absolute ; or, if the testator has not so great an in- 
terest therein, such an estate as he has. And this rule is incorporated 
in Rev. St. Ohio, 1906, § 5970. But this cannot apply hère, as we 
hâve shown, for confessedly the gift was not of a fee simple absolute. 
The conditions therefore exist for the application of the rule laid down 
by the Lord Ch. J. in Purefoy v. Rogers, supra. 

The early rule in England was that such an implication as results 
from such language as is employed in this will would be sufncient 
to indicate that the testator meant that the lineal descendants of his 
sons should take an estate in remainder upon the death of the sons. 
In the early éditions of Jarman on Wills, p. 465, the author in treating 
of estâtes by implication in wills, said : 

"In the application of this prineiple, our ehief topic of eontroversy has 
been how far a devise to any person, in the «veut of the nonexistence or on 
the deeease of another indieates an intention to limite the last-nnmed per- 
son a prior object of the testator's hounty. In such cases it is probable that 
the person whose nonexistence is made the contingency on which the devise 
over is to fall into possession is placed in this position for the purpose of tak- 
ing the property in the flrst instance ; and this probability is of course greatly 
strengthened if the devisee is the person on whom the law In the absence of 
disposition would cast the property." 

And there are several décisions of the courts in this country which 
hâve put the same construction upon such language. Shaw v. Hoard, 
18 Ohio St. 228 ; Wetter v. United Hydraulic Cotton Press Co., 75 
Ga. 540, where the foregoing passage from Jarman is quoted ; Carr v. 
Green, 2 McCord (S. C.) '75. And Washburn, in his treatise on the 
Law of Real Property, lays down the rule in accordance with thèse 
décisions. He says : 

"An instance of an estate tail by construction, where there is no direct 
limitation to the heirs of the donee's body. would be an estate to A. with a 
proviso that if lie shall die without heirs of his body, the estate shall revert 
to the donor or go over to one in remainder. Ilere, it will be pcrceived, tlmt 
there was no direct limitation to the heirs of A., ami it is too plain for donbt 
that the donor intended the heirs of his body should take it at his deeease, 
for he gives it over. or reserves it. in case he has no such heirs. and onlv in 
that contingency." 1 Washb. on Real Prop. (3d Ed.) 87 ; Id. (Gth Ed.) § "l92. 

The case of Shaw v. Hoard, supra, is mnch in point ; so like the 
présent, that if a rule of construction be also a rule of law in its 
application to grants and gifts of real property and that case is the 
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law in Ohio, we should feel bound to accept it as controlling this 
question in the présent case, if indeed we did not agrée with it. In that 
case, the will of the testator contained the following items: 

"Item 2. I give and bcquenth mito my said wif'e ami daughter ail the real 
estate of which I may be seized at the time of my death, to each one-half. 

"Item 4. On the death of either my vrife or daughter then the survivor 
shall hâve ail the property left them by me ; and if both die without leavlng 
any heirs of their body, then and in thnt case, said property shall be given 
to my wife's brother, William Campbell." 

The wife and daughter died leaving anothcr daughter of the 
mother. It was held that the wife and danghter mentioned in the 
will took each a life estate and that upon the death of the survivor, 
the remainder went by implication to the other daughter, the "heir 
of her body." But it is said that that case is overruled by subsé- 
quent décisions of the Suprême Court of that state. The principal 
cases which are relied upon in support of this contention are Carter 
v. Reddish, 32 Ohio St. 1; Piatt v. Sinton, 37 Ohio St. 353; Collins 
v. Collins, 40 Ohio St. 353; and Durfee v. MacNeil, 58 Ohio St. 
238, 50 N. E. 721. In the first of thèse cases, the judge (Chief 
Justice Day) who had delivered the opinion of the court in Shaw 
v. Hoard, was a member of the court. No intention to overrule 
the case of Shaw v. Hoard is indicated, nor is the case mentioned. 
But Judge Scott, who delivered the opinion, distinguishes a case in- 
volving the facts of Shaw v. Hoard. Aftcr referring to the cases 
of Parish's Heirs v. Ferris, 6 Ohio St. 5G3, and Niles v. Gray, 12 
Ohio St. 320, cases upon which the later décisions referred to rest, 
he says : 

"Still, we should hâve no hésitation in finding, from the language of the 
will before us, that the testator intended a life estate only for the first de- 
vises, if the sole condition of the limitation over to the nephews and nièces 
had been the dying of bis children without issue, and without référence 
to the time when they should die. But such is not the language of the will." 

The différence was that the case supposée! was the case, in its 
facts, of Shaw v. Hoard, and of this case, while in the case in which 
the judge was giving the opinion, the device over was in the contin- 
gency of the first devisee's dying within âge and without lawful 
issue. The distinction rests upon the fact that the contingency on 
which the life estate would terminate was uncertain, for the first 
devisee might attain the âge of 21 and hâve children, in which event 
there would be no remainder, for both conditions would not happen. 
And, as we hâve said, a remainder must dépend upon a contingency 
which must surely happen. Nor do the other cases mention the case 
of Shaw v. Hoard. It may well be that its facts having been once 
distinguished, the court in the later cases thought it unnecessary 
to repeat the distinction and decided the cases upon its view of the 
spécial facts. However that be, that court has always adhered to 
the gênerai rule that the intention of the testator is to be gathered 
from ail parts of the will, as well from what is expressed as from what 
is fairly implied. Referring to the other cases which are cited to 
establish that Shaw v. Hoard has been overruled, we observe that 
in Piatt v. Sinton, 37 Ohio St. 353, the testator devised "ail my prop- 
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erty of every description" to Lucinda Piatt * * * and in case 
she should die without any legitimate heirs of her body, then the 
same property to go over to others named. The court construed "ail 
my property" as "ail my estate," and the hcirs of the body of Lu- 
cinda Piatt were strangers to the blood of the testator. In Collins 
v. Collins the testator devised a life estate to his wife with remainder 
to his two sons and their heirs, but that in the case of the death 
of either leaving no children, then to the survivor. But in case of 
the death of both of the sons leaving no children, then to the testator's 
heirs. In that case the estate was granted by "clear and décisive 
words," and the rule laid down in Thornhill v. Hull, 2 Clark & Fin. 
22, was applied, which is that: 

"It is a raie of the courts in eonstruing written instruments tliat wbere 
an estate is given or an estate conveyed in one clause of tlie instrument in 
clear and décisive ternis, such interest cannot be taken away or eut down by 
raising a doubt upon the extent and iue;ining and application of a subséquent 
clause, not by iui'ereuce therefrom, nor by any subséquent words that are 
uot as clear and décisive as the words of the clause giving the interest or 
estate." 

Moreover, an estate in remainder cannot rest upon an estate 
in remainder when the latter is given to one and his heirs, for the 
whole estate is exhausted. In Durfee v. MacNeil, 58 Ohio St. 238, 
50 N. E. 721, the testator "devised ail my estate, after defraying 
expenses, etc., to three persons equally, one of whom was then un- 
born, and to their heirs fo rêver, and should the child not be born 
alive, or should either die without heirs, each one's share should go 
to the survivor," and in the event that the testator should be without 
heirs of his body, the legacies to his children should go to his wife. 
No question arose of the kind hère involved. The facts in the case 
had ïittle or no analogy to the présent. There was a clear and dé- 
cisive gift of an estate in fee simple, and the contingency was that 
either of the children should die without heirs capable of inheriting. 
The devise over was held to be an executory device. Sometimes it 
is stated by the courts (we are not now referring specially to the 
Ohio courts) in terms that the implication must be a "necessary" 
implication, but by this is meant not absolutely necessary, but that 
it is reasonably necessary in order to carry out the intention of the 
testator. Inasmuch as the case of Shaw v. Hoard has never been 
expressly overruled and its doctrine was in a later case confirmed, 
even if it should be held that the rule of construction is not settled, 
this court would décide the question upon its own understanding of 
the law applicable to it. 

Much reliance is placed by counsel for défendant upon the case of 
Abbott v. Essex Company, 18 How. 202, 15 L. Ed. 352, which they 
claim "is parallel with and conclusive of this case." But this is a mis- 
conception. In that case the testator had given to his two sons John 
and Jacob "ail my estate," to use his own words, in a certain de- 
scribed part of his property real and personal, and then declared 
that if either of his said sons should die withont any lawful heirs 
of his own, it should go to the survivor and his heirs. And he 
charged the payment of certain debts and a legacy for the main- 
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tenance of a person named, upon the estâtes devised. After some 
preliminary observations, Mr. Justice Grier, wlio delivered the opinion 
of the court, said : 

"Our inquiry must be, therefove, from an examination of the wbolo con- 
text of this will : (1) Wliether, independent of the second clause, by which 
the estate is limited over, tbe sons took an estate in fee simple, or only a lii'e 
estate ; and (2) whetber be intended to give over tbe share of ea<'b to tbe 
otber on tbe contiiigeucy of bis deatb, without issue living at the tinie of bis 
decease, or upon an indofinite failure oi' issue." 

He then proceecls to state the reasons for thinking the testator 
intended to give a fee-simple estate to each of the sons. The first 
reason stated was that the testator in the devise to the sons had em- 
ployed the words "my estate" in the property, which the learned 
justice said had "always been construed to describe not only the lands 
devised, but the whole interest of the testator in the subject of the 
devise." And, as to the legacy for maintenance, he points out that 
it would be defeated by the death of a tenant for life. He further 
observes that the will stated that the payment of thèse debts and 
iegacies by the devisees was the considération for the devises, and 
that the devisees by acceptance of the devises, became personally liable 
to pay the debts and Iegacies charged upon them. "In such cases," 
he says, "it is well settled that the devisee takes a fee, without words 
of inheritance." "On this point, therefore," he says, "we are of 
opinion that John and Jacob each took a fee in their respective share, 
or moiety, of the estate delivered to them." None of the reasons on 
which the conclusion of the court was rested exist in the présent 
case. 

If, however, it should be held that the alternative phrases in the 
will already considered are not sufficient to show that the testator 
intended the lineal descendants should take a remainder, we should 
next consider the will upon that assumption. In the English courts 
the rule upon this subject has been changed by the modem décisions 
and its présent state is exhibited in the case of Scale v. Rawlins, L. R. 
45 Chan. Div. 299, and App. Cas. (1892) 342, sub nom. Rawlins Trust. 
In the Court of Appeals, Lord Justice Fry stated that the modem rule 
was inaugurated in Green v. Ward, 1 Russell, 262, a case decided by 
Lord Gifford, the master of the rolls, in 1826. That rule is this : That 
the mère fact that the testator has directed that the estate shall go 
over to other persons if the first takers shall die without surviving 
"heirs of his body," "lineal descendants," or other équivalent words, is 
not a sufHcient implication to create a remainder in such "heirs of his 
body" or other person or class named ; but that if there be other 
language in the will which supports the implication and upon the 
whole the court is satisfied that such was his purpose, it will give the 
devise effect accordingly. None of the décisions in Ohio or else- 
where hâve sanctioned a stricter rule than this. It may be observed 
in passing, that one cannot help noticing that the English courts carry 
the practice of applying fixed rules to the construction of devises 
to an extent which is not generally adopted in this country. This 
may probably be explained by what was said by Mr. Justice Grier 
in Abbott v. Essex Company, "l8 How. 202, 213, 15 L. Éd. 352, 355; 
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"If wills were always drawn liy eounsel learucd in the law, it would be 
liiïhly prôner that courts should i'i;;idly adhère to précédents, because every 
such instrument niiglit justly be presumed to bave been drawn with référence 
to tbem. But, in a country where, from necessity or cboice, every nian arts 
as bis own scrivener, bis wiil is sul)ject to be perverted iiy tlie application 
of rules of construction of wliieh lie was wholly ignorant."' 

But, purstiing the inquiry above suggested, we sec that the testator 
emphasizes the alternative he had stated by adding: 

"I make the followius ex'planation ; the limitation over on tbe dcath of my 
surviving son without lineal descendants is intended to ta ko etïect if tbere 
be no lineal descendants living at tbe lime of tbe decease of such son." 

It is observable that his explanation relates to the death of the 
surviving son. He plainly intends that the présence of lineal de- 
scendants at that time shall block the way to a devise over to the next 
preferred classes of relatives. And he repeats the désignation of 
"lineal descendants" instead of "heirs." He certainly intendecl that 
if such persons were living the estate should go to thern in some 
character, and he gives them a peculiar désignation. Then, again, if 
a fee simple was intended to be vested in the sons, words of in- 
heritance must be implied in the gift to them, as if the gift run to 
him, his heirs and assigns, in express terms. To be in harmony with 
this, the defeasance would naturally hâve been incident to his dying 
without heirs, and it would follow that the testator used the ex- 
pression "lineal descendants" as a synonym for "heirs," which we must 
t'nink an inadmissible proposition. The récent case of Home v. Lip- 
pardt, 70 Ohio St. 261, 71 N. E. 770, is pertinent to this discussion. 
In that case, the testator, as hère, gave his estate to the first taker in 
gênerai terms, later on he gave him a qualified power of disposition. 
And the court said: 

"The clear implication of such a bequest, taking ail the parts togetlier, is 
that B. (the first taker) is to possess a life estate. Hère a life estate is 
implied, and is not expressly created." 

The power to dispose of the property was not inconsistent with the 
gift of a fee simple. It was an incident of such an estate. But the 
court laid hold of it as an implication that the testator intended only 
a life estate in the first taker. It certainly was not an absolutely 
necessary one. It was necessary only for the purpose of giving efïect 
to the apparent intention of the testator. 

Thcre is another considération which must not be ignored. The 
authorities recognize a more significant purpose in an implication 
which tends to eut down a larger estate to a life estate where the re- 
mainder thereby passes to a person who is in the line of descent than 
it would if it were to pass to a stranger. This results from the 
stronger motive which the testator would hâve to prefer the former 
to the latter class. The gift of the power to dispose of the property 
by will when the sons should reach the âge of 21 does not enlarge a 
life estate. Jones v. Shields, 14 Ohio, 359 ; Baxter v. Bowyer, 19 
Ohio St. 490 ; Stableton v. Ellison, 21 Ohio St. 527 ; Huston v. Craig- 
head, 23 Ohio St. 198. We are therefore of opinion that the in- 
146 F.— eo 
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tention of the testator was that the lineal descendants of the sur- 
viving son should take an estate in remainder at his decease. 

The persons named as trustées accepted their appointments, and they 
also qualified as executors. William Anderson became of âge Feb- 
ruary 12, 1849, and on October lOth of that year Butler obtained 
from him an agreement in writing, declaring himself to be an heir 
at law of Henry Anderson, and that Henry Anderson "held and in- 
tended to hold" the premises in question in trust to secure the payment 
of Butler's note; that said Henry Anderson had died without de- 
claring said trust in writing, and that, being désirons of carrying 
înto effect his father's wishes and intentions, he had "consented to 
exécute and deliver to the said Butler this déclaration of the terms 
and conditions on which he holds the title to the premises above 
referred to remaining unsold at the date hereof." And Butler therein 
agreed to pay to the executors the sum due on his note of $2-0,000 
in installments and at dates therein specified. William died intestate 
in January, 1850, unmarried and without issue. James Anderson be- 
came of âge June 25, 1852. But before that time, and on Septcmber 
16, 1851, Butler obtained from him a like déclaration that Henry 
Anderson held the premises in trust, but that he having died without 
having made or executed any déclaration thereof, he, James, in order 
to carry out his faJier's wishes and intentions, was desirous of 
making the déclaration. But it was therein stipulated that the lands 
should be held subject to the payment of the principal and interest 
of the debt due from Butler. On October 1, 1852, there was appended 
to this document a "mémorandum" between Butler and James con- 
taining an agreement to change dates of payment of the note, and 
that the agreement should be taken as supplemental to the agreement 
to which it was appended. Thereafter, from time to time, Butler 
made payments to the executors and trustées upon his $20,000 note, 
but the same had not been fully paid at the time when the executors 
and trustées settled their trust with James H. Anderson and turned over 
to him the property and effects coming to him under said will, which 
was some time prior to May 1, 1860. If any more payments were 
made on said note, they were made to James H. Anderson. The 
plaintiff is the only son and child of James H. Anderson, and, as has 
been stated, was born August 27, 1859. 

About the lst of May, 1860, Peter Anderson and Walter Good- 
man, styîing themselves "executors and trustées of Henry Anderson 's 
will," delivered a quitclaim deed of the premises in question to Butler, 
reciting therein the receipt "of $1 (and other considérations)." The 
deed recited further that it "being understood that the above-de- 
scribed premises were conveyed to Henry Anderson in fee but held 
by him in his lifetime as a mortgage to secure the payment of a cer- 
tain sum of money due from Charles Butler, which fact after his 
death was duly acknowledged under seal of William Anderson and 
James H. Anderson, his only heirs at law," said first parties covenant, 
grant, etc. This deed purports to hâve been made October 1, 1855, 
and acknowledged October 9, 1855, but, as above stated, it was 
not delivered until about May 1, 1860. On April 17, 1860, Lucas, 
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the other exécuter and trustée, but signing as exécuter, executed and 
on or about May 1, 1860, delivered to Butler a deed of the same 
premises in the same form, for a like considération, and with the 
same récitals as the deed from Goodman and Peter Anderson. On 
x\pril 23, 1860, Butler gave a warranty deed of the lands in question 
to Calvin Bronson, who soon after entered upon the premises and 
lie and his grantees hâve since occupied and possessed the same under 
claim of title through that deed. The défendant holds the title con- 
veyed by the Butler deed to Bronson. 

The questions upon the facts occurring since the death of Henry 
Anderson are, first, whether, assuming the latter to hâve thcn had the 
légal and équitable estâtes in the land, the deeds from Peter Ander- 
son, Sr., Goodman and Lucas to Butler conveyed to the latter the 
légal title which had been in Henry Anderson; or, second, whether 
their transactions with Butler raised an equity in his favor which, 
having been transmitted to the défendant, entitles him to the pos- 
session of the premises as against the plaintiff. The first question, 
then, upon tins part of the case is whether the trustées had authority 
under the will to déclare the master's deed to Henry Anderson to 
be a mortgage and to deed the lands to Butler at the time when tins 
was done. Having regard to the language of the testator, there 
is room for doubt whether the power given to the trustées in respect 
to the aliénation of real estate extended beyond an autherity to sell 
or mortgage the lands of the testator for the purpose of paying 
debts ; that spécifie power is expressly granted and the gênerai lan- 
guage added might be thought to grant powers incidental to that 
main purpose. Besides, thèse deeds of the trustées w r ere not made 
for the purpose of raising money to pay debts of the estate, but pro- 
posed a différent object. But we do not décide how this may be. No 
doubt the rule is that unless there is by the terms of its création a limita- 
tion upon the duration of the trust, it will be held to endure so long as 
the purposes of the trust require. But when the duration of the 
trust is expressly limited, the authority of the trustée expires accord- 
ing to the limitation. 1 Perry on Trusts, § 316. Says the author: 

"So trustées may take only a chattel interest in real estate, although lim- 
ited to them and their heirs, as when they are to hold in trust only for a 
short time to pay debts and legacies and to eonvey it to the cestui que trust 
when he cornes of âge, or at a certain time." 

And, see, among the cases there cited, Goodlittle v. Whitby, 1 Burr, 
228 ; Stanley v. Stanley, 16 Ves. 491 ; Pearce v. Savage, 45 Me. 
90. And, also, Powell v. Glenn, 21 Ala. 458; and Smithwick v. 
Wintersmith, 14 S. W. 354, 12 Ky. Law Rep. 380. 

Hère the testator directed that the trustées should deliver a seule- 
ment of their trust to each of his sons on their reaching the âge of 
21, respectively, and then put him in possession of one-half of the 
property, except that there might be a réservation of a fraction of 
the moiety until the sons should respectively arrive at the âge of 25, 
when the remaining part should be turned over to them. James, 
the youngest of the sons, arrived at the âge of 25 on June 25, 
1856, nearly four years before the trustées deeded the lands to But- 
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1er. No account can be taken of the fact that the deeds were pre- 
pared in 1855. They had no effect until they were delivered in 
1860. It is stated in the brief of counsel that they were in escrow 
in the meantime; but it is not one of the stipulated facts nor found 
by the court, nor indeed was there any compétent évidence tending 
to prove such fact. In thèse circumstances we think the duration 
of time for the active duties of the trustées was limited to the time 
when they were required to make their settlement with the bene- 
ficiaries and turn over to them the trust property. This is admitted 
by counsel for défendants in error, who say in their brief: 

"The iangnage of the will makes it entirely clear, we think, that the testa- 
tor contemplated that the trustées should in any event fully perform and dis- 
charge their trust by the time the youngest son had reached the âge of 25 
years, and that at this date, at latest, the title of tlie trustées should cease 
and détermine." 

It follows that the deeds to Butler, so far as they are regarded 
as deeds of the trustées, conveyed no title, for the trust had been 
extinguished several years before. No judicial act was required 
to terminate the trust as would be necessary in the case of an 
executor. The testator had also appointed executors, whose powers 
would continue so long as the estate remained unsettled in the pro- 
bate court, and the continuance of the term of the trust was not 
necessary. They were the same persons as those created trustées, 
but their relations to the estate were the same as if they had been 
différent persons. It was not a case where the trust is imposed upon 
the executors as such. 1 Lewin on Trusts, § 206; Herron v. Com- 
stock (C. C. A.) 139 Fed. 370, 377, and the cases there cited. The 
distinction is also referred to by Mr. Justice Gray in McArthur v. 
Scott, 113 U. S. 340, 377, 5 Sup. Ct. 652, 28 L. Ed. 1015. When the 
trust expired the légal title became vested in James H. Anderson. The 
executors might in certain circumstances sell and cdnvey the lands 
of the testator, as, for instance, to pay debts. But this would re- 
quire an order of the probate court upon notice to the parties in- 
terested. 

The second question is whether the transactions between the 
trustées and Butler were such as to raise an equity in his favor 
which, being transmitted to the défendant, entitles him to retain the 
possession of the land as against the plaintiff's légal title. For if 
the défendant has an equity which thus entitles him, the plaintiff 
cannot recover. It was so held in Cincinnati v. White, 6 Pet. 431, 
8 L. Ed. 452. To the same effect is Dickerson v. Colgrove, 100 
U. S. 582, 25 L. Ed. 618. But we are unable to discover any grounds 
on which it could be claimed that any equity was created for But- 
ler by his transactions with the trustées. It is unnecessary to say 
he was conscious of wrongdoing, for he may hâve conceived that 
the légal effect of the foreclosure proceeding left Henry Anderson in 
the position of a trustée for him in respect to the lands ; but his course 
was taken entirely in his own interest, and was prejudicial to the 
estate. The trustées were induced by his représentations to treat 
the master's deed to Henry Anderson as a mortgage, when in fact 
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it was not. The sons were induced by appeals to filial sentiment to 
make admissions the truth of which was taken on trust, and thèse ad- 
missions were adopted by the trustées as the basis of their dealings 
with Butler. The money which he paid to them, as trustées, upon his 
note was not much, if any, more than was sufficient to pay it after 
crediting him with the proceeds of the master's sale. He based his 
action in making the sale of the property upon his supposed success 
in açquiring it. We désire to make no further comments upon the 
character of thèse transactions than the adjudication of the rights of 
thèse parties requires, but we cannot realize any basis on which 
to build up anything more than the strictly légal rights which Butler 
acquired therefrom. 

It remains to be observed that if by Anderson's will an estate in 
remainder after the death of his surviving son was given to his 
lineal descendants, it was beyond the power of the tenants for life 
to defeat or préjudice the remainderman by their own acts or admis- 
sions. The only way in which the remainder could hâve been de- 
stroyed would hâve been by the valid exercise of the power given 
to the trustées by the will. The vigilance with which the court pro- 
tects the estate in remainder for infants is illustrated by the case 
of McArthur v. Scott, above referred to, where the will which had 
created it had been vacated by a decree in a suit brought by an heir 
at law in which children contemplated by the will as sharers in the 
remainder, but yet unborn, were not represented, though ail the living 
parties in interest having life estâtes were. It was held that the 
devise to those children was unafïected by the decree, and that their 
respective estâtes became vested upon the subséquent birth of each. 

The judgment must be reversed, with costs, and a new trial 
awarded. 



VOGEL et a), v. WARSING et al. 

(Circuit Court of Appeals, Nintli Circuit. June 27, 190G.) 

No. 1,216. 

1. Mines and Minerals — Location Certificats — Discovery of Minéral — Pee- 

sttmptions. 

Where the valiUity of a location had been unchallenged for more than 
five years up to the commencement of ejectnient, and the original locators 
were absent froin the country, the eertifieate of location created a pre- 
sumption of discovery of minerai and of a valid location, especially on an 
application for a preliminary injunction depending on affidavits in which 
plaintilï appeared as a subséquent locator and attaclied the title of the 
prior locator and that of his suceessor in interest. 

2. Same^Location Notice—Description of Claim— Permanent Landmarks 

— Monuments. 

Where a mining claim location notice described the daim by metes 
and bounds and with référence to stakes set in the land, adding that 
the claim lay "about a mile froin Anvil Mountain in a southeasterly 
direction," the notice was not détective for failure to point out a particu- 
lar portion of Anvil Mountain as the beginning point. 

[Ed. Xote. — For cases in point, see vol. 3-4, Cent. Dig. Mines and Min- 
erais, §4G.] 
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3. Injitnctkot— Pbeliminaby Injonction - — Discrétion. 

The granting or withholding of an injunetion pendente lite ordinarily 
reste in tlie Sound discrétion of the court to which tlie application is 
made. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunetion, § 304.] 

4. APPEAL DISCRETION PliEIJM INABY INJUNCTION — DENIAL — ItEVIEW. 

An order denying un application for a preliniinary injunetion will not 
be reversed on appeal, unless tliere lias boen a plain disregard of tbe 
facts or of settled principles of equity applicable tbereto, 

[Ed. Xote. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 381S-8S21.] 

5. INJUNCTION PbKLIMINARY INJUNCTION — DENIAL — DISCRETION — EVIDENCE. 

Where, in a suit to recover possession of certain minerai ground, com- 
plainauts prayed an injunetion pondente lite, but it was sbown that 
eomplainants were subséquent iocators, on substanlially ail tue ground 
covered by tbeir claim, and there was also évidence indicating that none 
of tbe ground was open to relocation at the time plaintiff located it, the 
déniai of the injunetion was not an abuse of discrétion. 

[Ed. Note. — For cases m point, see vol. 27, Cent. Dig. Injunetion, 
§§ 307-308.] 

Appeal from the District Court of the United States for tlie Dis- 
trict of Alaska. 

This is an appeal, under section 507 of the Code of Civil Procédure of 
Alaska, from an order denying an injunetion pendente lite, the application for 
which was made in an action of ejectment brought by the appellants to 
recover the possession of the Iïappy Four mining claim, situated on a bench 
above Dry creek in the Cape Nome mining district, Alaska, containing 75.725 
acres. In the complaiut it was allcged that tlie appellants had owned said 
claim since January 1, 1901, and that on December .1, 1904, the appellees ousted 
them of the possession. Upon filing the complaint and issuing summons 
thereon, the appellants made tbeir motion for an iujunction pendente lite to 
eujoin the extraction of gold from the claim, and supported the same by 
afiidavits alleging that tlie défendants were mining on certain portions of the 
claim. An order to show cause why the injunetion should not be granted was 
made and served. Thereafter affidavits were flled by and on behalf of the 
appellees in opposition to the motion, and certain of the appellees flled an 
auswer asserting that they owned the Panorama mining claim, which is a 
portion of the land described in the complaint. Couuter affidavits were 
flled by the appellants, and after a hearing the injunetion was denied. In 
their affidavits the appellees claimed the right to mine upon certain portions 
of the land described in the complaint. Those portions are represented by 
mining locations designated the "Panorama," the "Big Two," and the "Morn- 
ing Star" claims, respectively. It was deposed that the Panorama was located 
on August 30, 1899; that the Big Two was located on February 2, 1903, and 
the Morning Star was located on April 11, 1903. 

Albert Finie, J. K. Wood, John Rustgard, Charles Page, Edward J. 
McCutchen, and Samuel Knight, for the appellants. 

Woodworth Clum, Joseph C. Campbell, W. H. Metson, F. C. Drevv, 
and C. H. Oatman, for appellees. 

Before GILBERT, ROSS, and MORROW, Circtiit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is contended that the court erred in denying the injunetion pen- 
dente lite, for the reason that it appeared from the pleadings and the 
affidavits of the appellants that the Happy Four claim was located 
on January 1, 1901, on vacant unappropriated public land, and that 
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the locations under which défendants claim the right to mine were 
made subséquent to that date, excepting that of the Panorama claim, 
and that, as to that claim, the location of the original locators was 
void for two reasons : First, that no affidavit of discovery of gold 
therein is shown by the record ; and, second, that the location notice 
is defective for the lack of a proper référence to a natural object or 
permanent monument, as required bv section 21524: of the Revised 
Statutes [U. S. Comp. St. 1901, p. 1420]. The appellees, who claim 
to own the Panorama claim, are Clum, Cochran, and Briggs. They 
claim to be owners as purchasers, and not as locators. As the original 
locator and his witness were absent from Alaska, their affidavits could 
not be obtained. The validity of the location had been unchallenged 
for more than five ycars and up to the time of the commencement of 
the présent action. It has been held that under such circuinstances 
the certificate of location créâtes a presumption of discovery of min- 
erai and of a va'.icl location. Harris v. Equator Mining & Smelting 
Co. (C. C.) 8 Fed. 8(Ï3, 5 McCrary, 11; Cheesman v. Shreeve (C. C.) 
40 Fed. 791; Cheesman v. Hart (C. C.) 42 Fed. 98. Especially 
should such a presumption be indulgcd in a summary proceeding in- 
stituted at the beginning of a suit where the granting or withhold- 
ing of an injunction dépends upon facts presented by affidavits and 
rests largely in the discrétion of the trial court, and where a subsé- 
quent locator attacks the title of the prior locator or that of his suc- 
cessor in interest. In view of thèse considérations, \ve are not 
authorized to say that the court erred in denying the injunction 
sought for, on the ground that the location notice failed to mention 
the discovery of gold on the claim, and this conclusion is aided by 
the affidavit of Warsing, who had a lay on the claim and deposed 
that pay had been discovered by him and his co-lessees, and that 
"gravel on said claim is exposed on the surface on many parts thereof 
and carries fine gold throughout, so that panning from the surface 
is easily done and colors are easily found." 

Unless some convincing reason for it appears, we ought not to dé- 
cide the merits of a case before they are decided in the court below, 
and we do not think it would be proper, upon the showing made in 
this case, to rende r a décision on the merits of the contention that the 
location of the Panorama claim is invalid for want of a permanent 
monument for its identification. It is sufficient to say that, upon the 
évidence which was before the court below, we are not convinced that 
there was error in refusing the injunction on that ground. The lo- 
cation notice is headed "Bristow Gnlch Cape Nome Mining District." 
It describes the claim by metes and bounds and a référence to stakes 
set in the ground, and adds that the claim "lies about one mile from 
Anvil Mountain in a southeasterly direction." The defect of this no- 
tice is said to be that it points out no particular portion of Anvil 
Mountain as a beginning point. Such a defect, however, in the 
light of the information contained in the affidavits, is not necessarily 
fatal. We are not advised of the shape or dimensions of the moun- 
tain; but, in the absence of évidence to the contrary, we must assume 
that it was a recognized landmark. What are natural objects or per- 
manent monuments are often questions of fact. Hammer v. Garfield 
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Mining, etc., Ca, 130 U. S. 291, 9 Sup. Ct. 548, 32 L. Ed. 964; North 
Noonday Mining Co. v. Orient Mining Co. (C. C.) 1 Fed. 522, 6 
Sawy. 299; McÈvoy v. Hyman (C. C.) 25 Fed. 59G; Flavin v. Mat- 
tingly, 8 Mont. 242, 19 Pac. 384. In Flavin v. Mattingly, the mining 
claim was described as located about one-fourth of a mile from Parle 
Canyon. This was held sufficient. In Brady v. Plusby, 21 Nev. 453, 
38 Pac. 801, the claim was located on the "Cortez Mountain." The 
court said: 

"The record makes one référence to what must be presumed to be a naturaj 
object, the Cortez Mountain." 

In Hammer v. Garfield M. & M. Co., 130 U. S. 291, 9 Sup. Ct. 548, 
32 L. Ed. 964, the court said : 

"Mining Iode daims are frequently found where tbere are no permanent 
monuments or natural objects other than rocks or neighboring bills. Stakes 
driven into the gronnd are, in sud) cases, tiie most certain means of identi- 
fication. Sucli stakes were placed liere with a description of the premises by 
metes. and, to eomply with the re<iuirenients of tlie statute as far as possible, 
the location of the Iode is aiso indicated by stating its distance south of 
'Vauglm's Little Jennie mine,' probably the best known and most easily 
deflned object in the vicinity." 

The location of the Panorama claim is also aided by the référence 
to the Bristow Gulch. Presuming, as we must, that Anvil Moun- 
tain is a well-known permanent object, one attempting to find the 
location of the claim, proceeding in the proper direction and distance 
from that mountain, and having in view its location on Bristow Gulch, 
would, it would seem, be able to find the stakes which indicate the 
lines of the Panorama claim. We do not consider important the dis- 
pute in the affidavits as to whether or not the so-called Bristow Gulch 
is really a gulch or merely a dépression or draw through which 
water runs in the summer season. By the laws of Alaska provision 
is made for recording affidavits of the performance of annual labor 
on mining claims, and certain copies of such affidavits were intro- 
duced which had been recorded in the years 1900, 1901, 1902, 1903, 
and 1904, and which purported to show that the annual assessment 
work on the Panorama claim was done during each of those years. 
The first of those affidavits was made by the appellee Clum and states 
that, during the months of August and September, 1900, more than 
$100 worth of work was performed on the claim, that the work con- 
sisted of numerous prospect holes sunk to an average depth of 10 
feet, that the work was done at the instance of the owners, and that 
the claim was located on Bristow Gulch, a tributary of Bourbon 
creek in the Cape Nome mining district. 

Although it appeared from the affidavits that the appellees who 
claimed to own the Morning Star asserted their claim thereto under 
a location made on April 11, 1903, the land covered by that claim had 
been first located in December, 1899, a year prior to the date when 
the appellants located the Happy Four claim. The original locator 
of the Morning Star stated in his affidavit that in the spring of 1900 
he made a discovery of gold thereon and pannecl frequently on the 
claim. Peter Petersen, the locator of the Morning Star, stated in 
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his affidavit that he had been intimately acquainted with the ground 
covered by that claim since the spring of 1901, and that during the 
year 1902 he was carefully watching the ground, and that no work 
of any kind was done on the claim during that year. In his af- 
fidavit he further stated that in June, 1901, he was about to locate 
Basin Bench No. 2, now known as the Big Two, when he saw that a 
location had been made and a notice signed by one Grosdidier, and 
that the assessment work thereon was doue for that year, so that 
it was not then open to relocation. This claim also, according to one 
of the affidavits, had been first located in December, 1899. By ail of 
thèse affidavits the right of the appellants to locate that portion of 
their claim which includes the ground within the limits of the Morn- 
ing Star and the Big Two was distinctly put in issue, and the appellants' 
title denied. There are numerous other affidavits which allège prior 
locations on substantiaily ail of the ground covered by the Happy 
Four claim, and which tend to indicate that none of that ground was 
open to relocation on January 1, 1901. But it is not nccessary hère 
to refer to such affidavits, for the reason that the persons who claim 
to own said clairns are not made parties défendant to the complaint 
and are not named in the appellants' affidavits, and the appellees are 
not shown to be mining on that portion of the ground described in 
the complaint. 

No allégation appears anywhere in the record of the insolvencv of 
the appellees or of their inability to respond in damages. The grant- 
ing or withholding of an injunction pendente lite ordinarily rests in 
the sound discrétion of the court to which the application is made. 
It is not for this court to say whether it would hâve granted or with- 
held an injunction upon the showing which was made in the court 
below. We must recognize that upon that court was imposed the 
responsibility of the exercise of sound discrétion upon the case as 
it was presented. Unless there lias been a plain disregard of the 
facts or of the settled principles of equity applicable thereto, the 
exercise of the discrétion of that court is not subject to reversai in 
this. Empire State-Idaho M. & D. Co. v. Bunker Hill & S. M. & C. 
Co., 121 Fed. 973, 58 C. C. A. 311, 31G ; Shea v. Nilima. 133 Fed. 209, 
66 C. C. A. 263, 270 ; Chickering v. Chickering & Sons, 120 Fed. 69, 56 
C. C. A. 475. 

Applying thèse settled principles to the case at bar, we find no 
ground to reverse the décision of the District Court. 

Its order will be affirmed. 



TOLKDO, ST. L. & W. R. R. v. STAR FLOURIXG MILLS CO. 

(Circuit Court of Appeals, Sixth Circuit. Jury 10, 1000.) 

Xo. 1,."U7. 

Rati.roads— Ftp.es — Evidence as to Condition of Spakk Akrester. 

In au action açainst a rnilroiul company to recover for the loss of 
property allesred to hâve been set on tire and burned by sparks f'rom a 
locomotive englue on defendant's road whei-e wituesses for défendant 
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testified that the engine was equipped with the most approved kind of 
spark arresting device, and that the same was in good condition, plaintiff 
was entitled to show in rebuttal of such testimony that on the same day 
ten fires were eaused by sparts from the same engine within two miles 
of plaintiff's property and by the testimony of experts that such fact 
would indicate that the spark arrester was not in good condition. 

[Kd. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, 
§§ 1719-1723.] 

2. Same — Action Under Oiiio Statute — Bitrden and MEAsriiE of Proof. 

Under the provision of Kev. St. Ohio lf)00, § 3365-6, which makes the 
fact that a tire was set to property adjacent to a railroad by sparks 
■"îscaping from a locomotive prima fade proof of the railroad company's 
négligence, in an action to recover l'or the loss of such property, the 
company is not required in order to overcome such prima facie case to 
produce a prépondérance of the évidence bearing on the question of nég- 
ligence, but it is sutfident if it produce enough to counterbalance that by 
which the prima facie case is made out. the grouud of reeovery under 
the statu te as under the coimnon law being négligence the burden of 
proving which rests upon the plaintiff. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, 
&§ 731, 1700-1716.] 

Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This was an action brought by the défendant in error against the plaintiff 
in error to recover damages for the destruction by fire of the plaintiff's 
flouring mil] and contents at Venedocia, Ohio. The pétition is drawn under 
section 3305-6 Rev. St. Ohio 1906, and allèges that the fire which destroyed 
the mil! was eaused by sparks emitted by a locomotive drawing a train of 
freight cars on défendant'» railway. The answer was a gênerai déniai, coupled 
with spécial avernients that the locomotive in question was equipped as re- 
quired by the statute, and carel'ully operated by skillful and compétent 
employés. At the close of ail the évidence the plaintiff in error moved for a 
peremptory instruction for a verdict in its favor. This motion was over- 
ruled, and this lias been assigned ,is error. The case was then submitted to a 
jury, who were required to answer certain interrogatoires propounded by the 
court. Thèse interrogatories and the answers of the jury were as follows : 

By the Court: Gentlemen of the jury, I am asked to submit to you certain 
questions, which I do, and which you will answer, as indieated to you by the 
court : 

(1) "Do you, find that the fire which consumed the plaintiff's property 
originated from a spark emitted by one of defendant's locomotives?" That 
question you will answer, and by your foreman sign. 

(2) "If you answer interrogatory No. 1 in the affirmative, do you fmd that 
the locomotive which set said fire was engine Clï, attached to defendant's 
through freight train No. 42?" That will be answered similarly. 

(3) "Do you find that said engine 66 was at the time of the fire equipped 
with a spark arresting device of the best and most effective pattern known or 
in use at the date of said fire?" You must answer that question, although 
it is not couclied in the language which the law provides shall be descriptive 
of such a spark arrester." 

(4) "Do you find that the said spark arresting device on said engine was 
at the time of the fire in good repair?" You mny answer. 

(5\ "Do you find that the defendant's employés in charge of and operating 
said engine at the time of the fire were compétent and skillful?" You will 
answer. 

(G) "Do you find that the defendant's said employés in charge of said engine 
at the time of the fire were at such time operating the engine in a careful 
manuer?" Ail of thèse questions, gentlemen, you may answer according to 
the fact. 
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Clarence Brown, for plaintifï in error. 

O. S. Brumback and H. L,. Conn, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
announced the opinion of the court. 

In respect of the error assigned upon the refusai of the court to in- 
struct a verdict for the plaintifï in error, it is only necessary to say 
that a careful examination of the record convinces us that there 
was material évidence upon which the jury might find as they did; 
that the fire which consumed plaintifï's mill was started by sparks 
emitted from a locomotive in opération upon the defendant's railway. 
Under the Ohio statute, which will be later considered, the effect 
of proof that the fire was started by sparks from a passing engine was 
to make that fact prima facie évidence that the escape of sparks was 
due to négligence and the burden was thus cast upon the défendant 
to rebut or counterbalance the presumption. In view of the finding 
by the jury that the spark arrester was of the best and most effective 
make and that the servants of the company operating the engine, 
efficient and skillful, we need not discuss either of those matters, for 
the refusai to instruct the jury to find for the plaintifï on those parts 
of the case did no harm. There remains then, only the question of 
whether this spark arresting device was in good condition upon the 
day when this fire was started. The jury found that it was not, and 
we are not at ail disposed to think that there was not évidence 
sufficient to carry that question to the jury. That there was substan- 
tial, uncontradicted évidence that the netting of this particular en- 
gine had been replaced by new netting 30 days before the fire, and 
that the average life of such netting was from 6 to 18 months, must be 
conceded. 

The servants of the railroad company also testified that this netting 
was inspected on the night before the fire, and again within one-half 
hour after the fire, and found to be in good condition. There was 
also uncontradicted évidence from compétent experts that no spark 
arresting device will prevent the escape of ail sparks and at the same 
time leave draft enough to operate the engine. To rebut this évi- 
dence of good repair the plaintifï relied, first, upon évidence tend- 
ing to show that no less than 10 rires in grass and hay and stubble 
had been started by this very engine on the day in question within 
two miles of plaintifï's mill. There was also expert évidence to the ef- 
fect that the fact that the same engine started 10 fires within two miles 
upon the same day and trip would indicate something wrong with the 
arrester. This testimony was admitted over the objection of the de- 
fendant in error, but we think it was compétent to go to the jury 
as to the question of the condition of the arrester. Peck v. N. Y. C. 
R. R., 165 N. Y. 347, 59 N. E. 206. The jury were not bound to 
accept the évidence of the inspector and other servants of the de- 
fendant as to the condition of the arrester if there was évidence tend- 
ing to show that the sparks actually emitted in size and number were 
not such as could be anticipated if the condition of the arrester was 
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as testified to. Karsen v. M. & St. P. Ry., 29 Minn. 12, 16, 11 
N. W. 122; Carter v. Penn. R. R. Co., 120 Fcd 663, 57 C. C. A. 
125 ; Babcock v. C. & N. Ry., 62 Iowa, 593-597, 13 N. W. 740, 17 
N. W. 909. 

There remains the question as to whether the court erred in in- 
structing the jury that the défendant could only escape liability if' 
they should find that the plaintiff's mill had been burned by sparks 
from a passing engine by establishing by a "prépondérance" of the 
évidence that its engine was provided with the best and most effective 
spark arrester, that it was in good condition, and that its engine was 
in care of compétent and skillful men. The question is whether under 
the Ohio statute the prima facie case of négligence made by évidence 
that a fire was set by escaping sparks can only be rebutted by a pré- 
pondérance of the évidence bearing upon the subject of négligence. 
At the common law the ground upon which the owner of the property 
consumed by fire, started upon or suffered to escape from the premises 
of another, could recover for such loss was négligence. This rule re- 
quiring the plaintiff to affirmatively show that the fire by which he 
suffered had resulted from a négligent act of the défendant, ap- 
plied also to fires started by escaping sparks from locomotives of 
railway companies lawfully using such locomotives in the opération 
of their railways. Garrett v. Southern Railway, 101 Fed. 102, 41 C. 
C. A. 237, 49 h. R. A. 645 ; Cincinnati Railwav v. South Fork Coal 
Co. (C. C. A.) 139 Fed. 528-531; Shearman & Redfield on Négligence, 
§§ 655-666 ; St. L. Ry. Co. v. Mathews, 165 U. S. 1, 5, 15, 17 Sup. 
Ct. 243, 41 L. Ed. 611. There has always existed sharp conflict between 
décisions of eminent courts as to whether évidence that a fire was 
started by escaping sparks constituted, without more, a prima facie 
case of négligence. Upon the affirmative of this question was such 
cases as McCullen v. C. & N. W. R. R., 101 Fed. 66, 41 C. C. A. 365, 
49 h. R. A. 642; Spaulding v. C. & N. W. R. R., 30 Wis. 110, 11 
Am. Rep. 550. 

In which case the Wisconsin court said: 

"Some fire under ail ciroumstanoes, and under even the best conditions of 
the engine to prevent it. will sometimes escape. The présomption, therefore, 
of négligence or the want of proper equipments, nrising from the mère fact of 
fire having escaped, is not eonclusive, nor. indeed, a very strong one, but of 
the two, rather weak and unsatisfactory. It is indulged in merely for the 
purpose of putting the conrpany to proof and compelling it to explain and 
show, with a reasonahle and fair degree of certainty. not by the highest 
and most ciear and umnistakable kiud of évidence, that it had performed 
its duty in this partieular. Hence, évidence showing that the engines pass- 
ing over a road were properly constructed and equipped, and were subjected 
to the vigilant and carcful inspection of a compétent and skillful person as 
often as once in two days, and found to be in proper ordcr, would seem to 
satisfy the requirements of the rule." 

See, also, Menominee River Sash & Door Co. v. Milwaukee & 
Northern R. Co., 91 Wis. 459-160, 65 N. W. 176. 

Upon the other hand there are many cases which seem to rest upon 
a more logical basis in holding that the gravamen of an action for loss 
of property by fire communicated by sparks, is ncgligence, and that 
inasmuch as a railway company may lawfully use locomotives it 
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can not be made liable for a loss from sparks emitted, unlcss the 
plaintiff shows such sparks to hâve been negligently emitted, the 
burden of showing négligence being always upon him who affirms 
it. Henderson v. Railway Co.. 144 Pa. 461. 475, 476, 22 Atl. 851, 
16 L. R. A. 299, 27 Am. St. Rep. 652 ; Flinn v. N. Y. C. etc., R. 
R., 142 N. Y. 11, 19, 36 N. E. 1046. This was the view entertained 
by this court in a case originating in Tennessee, where there was no 
statute. Garrett v. Southern Ry., 101 Fed. 102, 41 C. C. A. 237, 49 
L. R. A. 645. To the same efïect are: lîurroughs v. Housatonic Rd., 

15 Conn. 124, 38 Am. Dec. 64; Gandy v. Chicago N. W. Rd., 30 Iowa, 
420, 6 Am. Rep. 682, 

There is a substantial agreement in ail the cases, however, in hold- 
ing that very slight évidence, such as proof that the sparks were 
of an unusual character in size, or in number, or that an unusual 
number of fires had been caused by sparks immediately before the 
fire in question, or that the défendant had been négligent in leaving 
upon its premises, in a very dry season, inflammable material, liable 
to be set on fire by the small sparks which inevitably escape under the 
most ordinary précautions, is enough to make a prima facie case of 
négligence demanding évidence of due care in rebuttal. Types of 
such cases appear in Railwav Co. v. Richardson, 91 U. S. 454, 23 
L. Ed. 356 ; Flinn v. N. Y. C. & C. R. R., 142 N. Y. 11, 36 N. E. 
1046; Smith v. Eondon, etc., R. R., 6 L. R. C. P. Cases 14; Peck v. 
N. Y. C. R. R„ 165 N. Y. 347, 59 N. E. 206; Burke v. Rail- 
road, 7 Heisk. (Tenn.) 451, 19 Am. Rep. 618; Huyett v. Railroad, 
23 Pa. 373; Henderson v. Railroad, 144 Pa. 461, 477, 22 Atl. 851, 

16 L. R. A. 299, 27 Am. St. Rep. 652, For the principes applicable 
to fires originating from collisions on a railroad track, see C. S. 
Ry. Co. v. South Fork Coal Co. (C. C. A.) 139 Fed. 528. In some 
of the states the statutes impose a liability unless the défendant Com- 
pany shall prove that the sparks escaped without négligence and that 
it was in ail respects free from censure. Among the states having 
such statutes are Vermont, Michigan. Towa, Louisiana. See Railroad 
v. Richardson, 91 U. S. 456, 23 L. Ed. 356 ; Ann Arbor Rd. Co. v. 
Fox, 92 Fed. 494, 34 C. C. A. 497; Small v C. R. I. Rd. Co., 50 Iowa 
338. 

In Ohio the statute makcs a railway company absolutely liable, ir- 
respective of négligence, for a fire started upon its own premises, in 
the opération of its railway, by which adjacent property is destroyed. 
By another provision of the same act, the fact that fire was com- 
municated by sparks from an engine to property adjacent to the 
railway right of way is made prima facie évidence of négligence. 
In other states absolute liability for fire communicated by sparks is 
imposed regardless of any actual négligence. Among such statutes 
are those of Missouri, Massachusetts, Maine, New Hamphire, Con- 
necticut, Colorado, South Carolina. For the terms and dates of thèse 
statutes the verv elaborate opinion of Tustice Grav in St. Louis, etc., 
Ry. Co. v. Mathews, 165 U. S. 1, 17 Sup. Ct. 243, 41 L. Ed. 611, in 
which the constitutionality of the Missouri statutes was vindicated, 
may be consulted. 
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In Railway Company v. Kreager, 61 Ohio St. 313, 56 N. E. 
203, the Ohio statute hère involved, and to which we refer above, 
was under construction. Its provisions, so far as they hâve any bear- 
ing upon the décision in that case, hâve been already substantially 
stated. The syllabus of the case is as follows : 

"1. The act of April 2G, 1894 (01 Ohio Laws. p. 187), imposes upon every 
railroad company operating a railroad or part thoroof in this state, an abso- 
lute lifibility for loss or damage hy flre, originating on its land, caused by 
operating the rond; and the fact that the flre originaterl ou the land of the 
company is marie prima facie évidence that it was caused by operating the 
road. In an action for snch loss or damage, it is not necessary to allège or 
prove négligence on the part of the company ; nor is the absence of such 
négligence a défense. 

'"2. A différent rule of liability, and of évidence, is provided by the act, 
whcre the loss or damage is caused by tire originating on land adjacent to the 
land of the railroad company. In such cases the company is liablc only when 
the flre was causer! in wliole, or in part, by spnrks from an engine on or 
passing ovcr the road: and the fact that the tire was so caused is made prima 
facie évidence of négligence on the part of the company or person operating 
the road. But this prima facie case of négligence may be overcome by proof, 
under a proper pleading, that the company exorciser! due care, the burden 
being on the company to show that it was froc from négligence." 

The question as to whether the prima facie case made for the 
plaintiff might be rebutted or overbalanced by the évidence offered 
by the party upon whom the burden harl been thus shifted was not in- 
volved. "No évidence," said the court in its opinion, "was offered 
to show the défendant exercised due care and the only instruction 
asked" (in référence to the care for a loss occasioned by sparks from 
an engine to property adjacent to right of way) "was : 'That unless 
the jury find the injury complained of resulted from the careless- 
ness and négligence of the défendant in running and operating its 
road, then the verdict should be for the défendant.' " In the absence 
of any évidence to rebut the presumption of négligence from the 
fact that the fire was communicated by sparks from a passing engine 
the plaintiff was plainly entitled to a verdict. 

In the case of Klunk v. Hocking Valley Railway Company (Ohio) 
77 N. E. 752, the action involved a construction and application of 
3365-21, Rev. St. Ohio 1906, by which it is provided that if an employé 
shall receive an injury by reason of any defect in any car, locomo- 
tive or machinery owned or operated by such corporation, "such cor- 
poration shall be deemed to hâve had knowledge of such defect before 
and at the time such injury is sustained, and when the fact of such 
defect shall be made to appear in the trial of any action in the courts 
of this state brought by such employé or his légal représentatives, 
against any railroad corporation for damages on account of such 
injury so received, the same shall be prima facie évidence of négligence 
on the part of such corporation.". It appeared that the injury resulted 
from an alleged defect in a water glass upon a locomotive upon which 
plaintiff was employed as engineer. 

The trial judge charged the jury on the subject of burden of 
proof as follows: 

"If you find from the évidence that said water glass was then and there 
détective, and that the plaintiff received said injuries in conséquence thereot 
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then such is prima facie évidence of négligence on the part of the défendant. 
This, however, does not preclude the défendant from rebutting such prima 
facie évidence of négligence by showing that it had not knowledge of the 
defect and that it was not guilty of négligence. In order to overcome such 
presumption, the défendant must show by a prépondérance of tlie évidence, 
that it did not, at the time of the lmrsting and breaking of said water glass. 
hâve such knowledge, and that it couid not hâve obtained such knowledge by 
the usé of ordinary care, skill and diligence." 

The Suprême Court, among other things, in respect of the meaning 
of this statute, said: 

"But while the effect of this statute in the cases to whicb. its provisions 
apply, is to so modify the rules of évidence as to niake the proof of such defect 
prima facie évidence of négligence on the part of the corporation, yet this 
statute neither changes nor affects the rule as to the quantum or degree of 
évidence sufficient or necessary to rebut and control the prima facie case thus 
raised. The gênerai rule would seem to be well established by an almost un- 
broken line of authority, that to rebut and destroy a mero prima facie case, 
the party npon whom rests the burden of repelling its effect, need only to 
produee such amount or degree of proof as will counter-avail the presumption 
arising therefrom. In other words, it is sufficient if tlie évidence offered for 
that purpose counter-balaiice tlie évidence by which the prima facie case is 
made out and established. It need not overbalance or outweigh it. Smith v. 
Sac Co.. 11 Wall. 130, 20 L. Ed. 102; Stewart v. Lansing. 104 U. S. 505. 26 L. 
Ed. 8C6 ; Foster v. Hall, 12 I'ick. 89, 22 Am. Dec. 400 ; R. It. Co. v. Brazzil, 72 
ïex. 233, 10 S. AV. 403. 

"In the présent case the cause of action pleaded and relied upon by plaintiff 
is grounded solely upon the alléger! négligence of the défendant railway Com- 
pany. The gênerai déniai in the answer of the railway company puts in issue 
every allégation of fact in the pétition necessary to establish in the plaintiff a 
right to recover, and thé allégation of négligence being the allégation of a 
material and affirmative fact, the burden, at ail times, was upon the plaintiff 
to establish such fact by a prépondérance of the évidence. During the prog- 
ress of a trial it often happens that a party gives évidence tending to estab- 
lish his allégation, sufficient it may be to establish it prima facie, and it is 
sometimes said that the burden of proof is then shil'ted. Ali that is meant by 
this is. that there is a necessity of évidence to answer the prima facie case 
or lt will prevail ; but the burden of maintaining the affirmative of the issue 
involved in tlie action is upon the party alleging the fact which eonstitutes 
the issue, and this burden remains throughout the trial. Heineman v. Heard, 
62 N. Y. 448. Whether in the case at bar the défendant railway company was 
guilty of such négligence as would create a liability against it, depended upon 
the whole of the évidence, as well that which by force of the statute consti- 
tuted a prima facie case against the défendant, as ail the other évidence 
produced by plaintiff tending to corroborate and, by the railway company, 
tending to rebut the charge of négligence made against it; and if upon the 
whole case defendant's négligence was not established by a prépondérance of 
the évidence, or if upon ail the évidence adduced upon that issue the case was 
left in equipoise, the défendant was entitled to a verdict, and the jury should 
hâve been so charged. Instead, the jury was instrueted by tlie trial judge that 
to overcome the presumption or inferenee of négligence raised against it by 
the statute, the défendant company 'was required to satisl'y you by a pré- 
pondérance of the évidence that it is not négligent.' This, we think for the 
reasons above stated, was clearly misleading and erroneous." 

Under this opinion, as well as that in the Kreager Case, it is ob- 
vious that négligence is just as much the ground upon which the lia- 
bility of a railway company rests under the provisions of the fire 
statute as it would be if there was no such statute. The statute only 
provides that proof of the fact that fire was caused by escaping sparks 
shall constitute prima facie évidence of négligence. This, as we 
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have already shown, was the conclusion of many courts as to the 
effect of such évidence independently of any statute. This is also 
what the statute does in respect to an injury to an employé resulting 
from a defect in car, engine, or appliance of a railway company. if 
a passenger had shown an injury through defective appliance, négli- 
gence would be présumée!. At the common law this was not the 
case as to an employé. The latter must go on and affirmatively show 
that the defect was due to négligence and this he would commonly 
do by évidence that it was known or should have been known to the 
master, who had neglected the duty of repair. But the statute 
construed in the Klunk Case provides that proof by the fact of an 
injury from a defect "shall be prima facie évidence of négligence on 
the part of such corporation." Whether the action be by an employé 
for an injury due to a defective engine, or by an owner of property 
destroyed by fire communicated by sparks from an engine, the statute 
in substance says: 

"That in the one action tlio fa et of an injury by a defect in the engine shall 
be prima facie évidence of négligence and in the other the fact that the tire 
wub started by eseaping sparks from an engine shall likewise be prima facie 
évidence of négligence." 

In both cases the statute effects a mère matter of évidence and in 
both instances the burclen of proving négligence is upon the plaintiff, 
it shifting only when he lias proven one fact from which the other 
fact, négligence, is inferred and prima facie made out until rebutted 
or countervailed by évidence of due care. Upon principle we can see 
no room for distinction between the statute interprétée! in the Kreager 
Case and that under considération in the Klunk Case in so far as that 
under each proof of one fact is made to constitute prima facie évidence 
of another. 

In the Kreager Case the question of what would counterbalance the 
prima facie évidence of négligence was not involved. That the burden 
is shifted by the statute to the défendant is true, but, as stated in the 
Klunk Case: 

"To rebut or destroy a mère prima facie case, the party upon whom the 
burden rests of repelling its effect, need only to produce such nmount or 
degree of proof as will countervail the presumption therefroin. In other 
words, it is sufficient if the évidence offered for that purpose counter-balance 
the évidence by which tlie ]>riina facie case is made out and establislied. It 
need not overbalance or outweigh it." 

There is, we think, no conflict between the Kreager and Klunk 
Cases. The latter is the later décision and we can but regard it as 
an authoritative construction of one Ohio statute which, in respect to 
the point construed, is identical with the Ohio statute hère involved. 

If it was error to charge that the prima facie évidence of négli- 
gence arising from proof of one fact under the one statute could be 
overcome only by a prépondérance of the évidence bearing upon the 
question of négligence, it was error to charge that such a prépondér- 
ance was necessary in the case at bar. This the trial judge did and an 
exception was sufficiently reserved. 

For this error the judgment must be reversed, and a new trial 
awarded. 
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McDEARMOTT COMMISSION CO. et al. t. BOARD OF TRADE OF CITY 

OF CHICAGO. 

(Circuit Court of Appeals, 3-:iî^Iitli Circuit. July 0, 1000.) 

Xo. 2,401. 

EXCHAKGES RlOHT OF PEOPEliTY IX MaIIKlT QlOTATlOXS — IlKSTETCTED PUB- 
LICATION. 

A board of trade, which 1ms a right of ]>rr>j ><»rty in market quotations 
collected in its exchange, does not, sviri-endcr or drdicate them to tho pub- 
lic by permitting suhscribers, to whom tlicy arc couiîmiiiicatod upou con- 
dition tliat they shall not be niade public, to post Ihem mion blackboards 
in their places of business, where tbe posting is uone l'or tbe advantage 
of tbe subscribers, and not of tho public, and duos not make knowledge 
of the quotations gênerai, or make them accessible to tbe public as of 
right, or render them of no furtber value. 

[Ed. Note. — For cases in point, see vol. 21, Cent. P>ig. Exchanges, § 16; 
Quotations of priées and transactions on exchanges, see note to Sullivan 
v. Postal Tel. Cable Co., 61 C. C. A. 2.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

For opinion below, see 143 Fed. 188. 

James H. Harkless (Charles S. Crysler and Clifford Ilisted, on 
the brief), for appellants. 

Martin H. Foss (Henry S. Robbins, on the brief), for appellee. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from an 
interlocutory order granting an injunction restraining the appellants 
from acquiring and using certain continuous market quotations with- 
out the appellee's consent. 

Recognizing that thèse quotations as collected by the appellee in 
its exchange are its property, that while they remain such it has the 
right to control their acquisition and use by others, and that wrong- 
ful invasions of this right may be restrained in equity (Board of 
Trade v. Christie, 198 U. S. 336, 25 Sup. Ct. 637, 49 L. Ed. 1031 : 
Board of Trade v. Cella Commission Co. [C. C. A.] 145 Fed. 28), 
the appellants rest their opposition to the injunction upon the sole 
claim that they do not obtain the quotations until they hâve been 
given to the public vvith the appellee's knowledge and approval, and 
hâve ceased to be private property. In brief, the facts are thèse : 
Uncler an arrangement between the appellee and certain telegraph com- 
panies, which act as distributing agents, the quotations — that is, those 
wherein the price of any commodity is quoted oftener than at inter- 
vais of 10 minutes — are communicated by telegraph to commercial 
exchanges, brokers, and others throughout the country upon the ex- 
press condition that they shall be used only in the private and in- 
dividual business of the receiver; that they shall not be sold, communi- 
14C F.— Gl 
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cated, or otherwise given to news distributors or others; that no one 
shall be allowed to directly or indirectly take them from the office of 
the receiver, or to make a wire connection with the instrument or 
wires over which they are received; and that a failure to strictly 
comply with any of thèse requirements shall terminate the receiver's 
right to a continuance of the service. By reason of a charge which 
is made for communicating the quotations in this way, their col- 
lection and distribution are a source of substantial profit or gain 
to the appellee. Many of those to whom they are so communicated 
immediately post them upon blackboards in their places of business 
as a convenient means of stimulating and facilitating trade. Thèse 
places of business, including the commercial exchanges, are main- 
tained by private owners for the transaction of private business, 
and members of the public enter, not as a matter of common right, 
but only by the license of the owners, and usually for purposes in con- 
nection with their business. The posting seems to be with the knowl- 
edge and approval of the appellee, but not with any assent that 
the quotations may be copied and taken away or reproduced and 
used elsewhere. The appellants are brokers and commission mer- 
chants at Kansas City, Mo. In some systematic way, not satisfac- 
torily disclosed, but confessedly without the consent of the appellee, 
they obtain the quotations immediately upon their being posted by 
those who rightfully receive them. They then display them upon 
blackboards in their own offices, and use them in their own business 
in like manner as do their competitors, who pay for them. The time 
intervening after the quotations are posted by others and before they 
are displayed in the appellants' offices is sometimes five minutes, but 
generally is much less. 

It is the contention of the appellants that in the circumstances de- 
scribed the posting of the quotations by those who rightfully receive 
them is a gênerai publication, and instantly opérâtes as a surrender 
or dedication to the public of the proprietary rights of the appellee. 
The Circuit Court held otherwise (143 Fed. 188), resting its décision 
largely upon the reasoning and conclusion of the Suprême Court in 
Board of Trade v. Christie, supra, where it is said : 

"The plaintiff does not lose its rights by communicating the resuit to per- 
sons, even If many, in confidential relations to itself, under a contract not to 
make it public, and strangers to the trust will be restrained from getting at 
the knowledge by indueing a breach of trust, and using knowledge obtained 
by such breach [citing cases]. The publication insisted on in some of the argu- 
ments were publications in breach of contract, and do not affect the plaintiff's 
rights. Time is of the essence in matters like this, and it fairly may be said 
that, if the contracts with the plaintiff are kept, the information will not be- 
come public property until the plaintiff has gained its reward. A priority 
of a few minutes probably is enough." 

While that case in principle goes far toward sustaining the ruling 
of the Circuit Court, we think it must be conceded to the appellants 
that it does not détermine the précise question now presented, that 
is, whether the posting of the quotations in the circumstances de- 
scribed is such a gênerai publication as to make them public property. 
The question is not, however, altogether new. It was presented and 
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déterminée! adversely to the appellants' contention in Board of Trade 
v. Hadden-Krull Co. (C. C.) 109 Fed. 705, where it was said by 
Judge Seaman: 

"Thèse market quotations are peculiar in tlieir property use and value, and, 
without immédiate transmission to the customer, so that ne receives them 
simultaneously with ail other customers, and before their publication gen- 
erally, they possess no purchase value. To make them available, it is essen- 
tial to bave the quotations written or printed in some form for the informa- 
tion of ail entitled to their use ; and it appears hère that they were in some 
instances so furnished in the 'ticker,' and in others were placed on a 
blackboard in the office of the customer. No reason appears for flnding a pub- 
lication in the one method if not in the other, and I an) of opinion that neither 
oonstitutes a dedication to the public while limited to the use and office 
of the customer." 

Older and more fréquent application of the principle underlying 
that décision is found in the cases defining the common-law rights 
of an author in his literary or dramatic composition. Thus a pro- 
fessor of a university, who delivers orally in his classroom lectures 
which are his own composition, does not communicate them to the 
public, so as to entitle one who hears them, or another, to print and 
circulate them without his permission. 2 Story, Eq. Jur. §§ 943, 949; 
Abernethy v. Hutchinson, 1 H. & T. 23; Caird v. Sime, L. R. 12 
App. Cas. 326; Bartlette v. Crittenden, 2 Fed. Cas. 981, No. 1,082; 
New Jersey State Dental Society v. Dentacura Co. (N. J. Eq.) 41 
Atl. 672; Id. (N. J. Err. & App.) 43 Atl. 1098. And an author 
of a drama or play, who permits another to represent it upon the 
stage, does not stirrender or dedicate it to the public, so as to entitle 
one who attends its représentation, or another, to print and publish 
it, or to represent it upon the stage, without the author's permission. 
2 Story, Eq. Jur. §950; Macklin v. Richardson, Amb. 694, 2 Eng. 
Rul. Cas. 66; Turner v. Robinson, 10 Irish Ch. 121, 510; Roberts 
v. Myers, 20 Fed. Cas. 898, No. 11,906 ; Boucicault v. Fox, 3 Fed. 
Cas. 977, No. 1,691; Crowe v. Aikcn, 6 Fed. Cas. 904, No. 3,441; 
Tompkins v. Halleck, 133 Mass. 32, 43 Am. Rep. 480 ; Palmer v. 
Dewitt, 47 N. Y. 532, 7 Am. Rep. 480. In the last case it is said : 

"So far as is disclosed by the case, the drama remained in manuscript un- 
til printed by the défendant, and there is no claim that it lias been published 
by the author or the plaintiff, or with their assent, except by its public perform- 
ance on the stage; and if it has not, by that act, become publici juris, it still 
remains the private property of the author or his assignée, who alone hâve the 
exclusive right to it, and may prevent its publication. When a literary work 
is exhibited for a particular purpose, or to a limited number of persons, it will 
not be construed as a gênerai gift or authority for any purpose of profit or 
publication by others. An author retains his right in his manuscript until 
ne relinquishes it by contract, or some unequi vocal act indicating an intent 
to dedicate it to the public. An unqualified publication by printing and offer- 
ing for sale is such a dedication. The rights of an author of a drama in his 
composition are twofold. He is entitled to the profit arising from its per- 
formance, and also from the sale of the manuscript, or the printing and pub- 
lishing it. Lectures and plays are not, by their public delivery or perform- 
ance, in the présence of ail who choose to attend, so dedicated to the public 
that they can be printed and published without the author's permission. It 
does not give to the hearer any title to the manuscript or a copy of it, or a 
right to the use of a copy. The manuscript and the right of the author there- 
in are still within the protection of the law, the same as if they had never 
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been cornmunlcated to the public In any form. The permission to act a play 
at a public theater does not amount to an abandonnant by the author of his 
title to lt, or to a dedication of it to tbe public." 

Without extending the référence to adjudged cases, we hold that 
the effect of the publication relied upon by the appellants is to be 
determined by inquiring whether it is so restricted in point of place, 
purpose, and persons as to be consistent with the rétention by the 
appellee of its proprietary rights, or is so gênerai or unqualified as 
to indicate an intent to surrender or dedicate them to the public at 
large. Tested in this way, the facts before recited admit of but one con- 
clusion. The publication relied upon consists altogether in the posting 
of the quotations by those who subscribe for them. This is done in 
places which, by reason of their ownership and use, are private. Its 
controlling purpose is that of stimulating and facilitating trade with the 
subscriber, and not of conferring a benefit upon the public. It im- 
plies, of course, a permission that in dealing with the subscriber 
his patrons may use the information which the quotations contain, 
but not that they may be copied and taken away or reproduced and 
used elsewhere. It does not make knowledge of them gênerai, or 
make them accessible to the public as of right, or render them of no 
further value. In short, it is so restricted as to be consistent with 
the rétention by the appellee of its proprietary rights, and does not 
indicate an intent to surrender or dedicate them to the public. 

We conclude, therefore, that the order granting the injunction 
was rightly made, and it is affirmed. 



CONFEDERATE MEMORIAL ASS'N v. SHATJGHNESSY. 

(Circuit Court of Appeals, Second Circuit. June 29, 1906.) 

No. 238. 

Contbaots— Construction— Commissions on Subscmptions to Mémorial As- 
sociation. 

An ex-confederate soldier of the Civil War originated a project for 
building a mémorial hall for confederate relies and archives, and made a 
Bubscription of §100,000 for the purpose on condition that an equal amount 
be otherwise obtained. Subsequently, for the purpose of raising such 
sum and carrying out the project, défendant, the Confederate Mémorial 
Association, was incorporated and plalntiff was elected superintendent and 
eecretary under a contract by which he was to take charge of collecting 
funds, and as compensation for "his services to be hereafter rendered," 
was to receive a fixed salary and expenses and also a commission of 25 per 
cent, "of the flrst $200,000 raised by him and 20 per cent, of ail other 
amounts * * * raised by him * * * to be due and payable when 
moneys are collected, and shall be reserved out of each particularf dona- 
tion." Eeld, that such contract was plain and unambiguous, and could not 
be construed to entitle plaintiff to a commission on the original $100,000 
subscription which he had no part in raising, and especially in view of 
the subséquent conduct of the parties which plainly indicated that it was 
not so understood by either. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 
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On writ of error to the Circuit Court of the Eastern District of New York 
to review a judgment entered upon the verdict of a jury in favor of the 
plaintif? for $10,228. The action was brought by the plaintiff, as assignée of 
John C. Underwood, to recover a balance alleged to be due the said Underwood 
under a contract with the défendant whereby the association agreed to pay 
him an annual salary as superintendent and secretary and also a commission 
of 25 per cent, on the flrst $200,000, and 20 per cent, on ail sums above said 
amount, raised and collected by him for the mémorial fund of the association. 
The ultimate object of the association was to secure suflicient funds to erect a 
so-called "Battle Abbey" or permanent muséum hall for the confederate relies 
and archives. The principal défense is that Underwood did not raise or collect 
the amounts upon which he seeks to recover commissions. At the close of the 
plaintiff's case, and again at the close of the évidence, the défendant moved to 
dismiss the complaint and for the direction of a verdict for the défendant 
on the ground that the plaintiff had failed to prove a cause of action. The 
court refused to grant the motion, and the défendant excepted. The refusai 
to grant thèse motions is duly assigned as error. 

A. Snowdon Marshall, for plaintiff in error. 
William Lindsay, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). The project of 
"The South's Battle Abbey" originated with Charles Broadway 
Rouss, formerly of Winchester, Va., a private in the Confederate 
Army and subsequently a successful merchant in New York. He 
conceived the idea, suggested the plans for a mémorial hall and, in 
order to give the project an auspicious start, made a cash subscrip- 
tion of $100,000. The announcement of this gift was made at a 
reunion of confederate soldiers, held at Houston, in May, 1895. 
The record of the proceedings concludes as follows : 

"When the storm of applause which greeted this announcement subsided 
Gen. Gordon moved that the thanks of the vétérans and greeting be sent to 
Charles Broadway Rouss, expressing their deep gratitude for bis munificent 
gift, and heartfelt sympathy for the misfortune to bis eyesight, which ail hoped 
would be only temporary. This was carried amidst the wildest applause, and 
by a rising vote. Gen. Gordon then moved that a committee, to be composed 
of one member to be named by each southern state, or' division, be appointed 
to examine into and report upon the plan submitted by Charles Broadway 
Rouss, which was unanimously adopted." 

Of this sum $60,000 was paid by Mr. Rouss during his lifetime, 
$40,000 has, apparently, not been paid, and yet Underwood, the 
plaintiff's assignor, insists that he is entitled to a commission of 25 
per cent, on the entire $100,000 upon the theory that he raised and 
collected that amount. Upon this theory he succeeded in the Circuit 
Court. It is well to keep this fact in mind as we proceed to the con- 
sidération of the other facts. 

The subscription of Mr. Rouss was upon the condition that a 
like sum should be raised from other sources. Various plans were 
suggested for securing the amount proposed and on August 6, 
1896, the défendant association was organized under the laws of 
Mississippi. On November 12, 1896, the association entered, into the 
contract with Underwood on which this action is based. By the 
terms of this contract, so far as applicable to the présent contro- 
verse', Underwood agreed: First. To perform the duties of super- 
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intendent and secretary as expressed in the by-laws. Second. To 
keep a true and accurate account of ail subscriptions to the mémo- 
rial fund that may be obtained and moneys that shall be paid there- 
on for final report. The association agreed as compensation for 
"his services hereafter to be rendered": First. To pay Underwood, 
from and after November 1, 1896, an unconditional salary of $4,000 
per annum. Second. To pay him a commission of 25 per cent, 
of the first $200,000 raised by him and 20 per cent, of ail other 
amounts over and above the said sum of $200,000 raised by him. 
"The said commissions to be due and payable when moneys are col- 
lected and shall be reserved out of each particular donation; and 
the remainders only as net subscriptions to the mémorial fund, shall 
be turned over to the treasurer of the said association as prescribed 
by law." Third. To furnish him an office, stenographer, stationery 
and traveling expenses. 

Immediately prior to making the contract Underwood, in company 
with Gen. W. D. Chipley, président of the association, had an inter- 
view with Mr. Rouss in which Underwood stated that it would be 
impossible to raise the $100,000, needed to secure the Rouss sub- 
scription, in the South and proposed that he be permitted to canvass 
the North and West as well. To this Rouss at first demurred, think- 
ing, quite naturally, that a mémorial designed to perpetuate the mem- 
ories of the Southern Confederacy should be paid for by the people 
of the South and that it would be distasteful to them to hâve the 
money for such a purpose subscribed at the North. After hearing 
that it was impossible to raise the amount in the southern states 
Rouss concluded to waive his objection and modify his original pur- 
pose by permitting the money necessary to duplicate his donation to 
be raised without territorial limitation. So that, prior to the contract, 
Rotiss had obligated himself unconditionally to pay $100,000 when a 
Hke sum, no matter from what source, was raised by the association. 
In order to assist Underwood in securing the needed amount Rouss 
agreed for a time to pay six per cent, annual interest on his sub- 
scription "as working capital" to carry on temporarily the business 
of the association. Rouss also promised not to defer the payment 
of the $100,000 subscribed by him until a like sum had been rais- 
ed by Underwood, but he agreed to cover ail sums so raised, with- 
out limitation as to time, upon being notified of their being properly 
deposited. In this way Rouss paid $60,000. The substance of this 
agreement on the part of Rouss was reduced to writing by Under- 
wood, presented to Rouss and signed by him. The paper is dated 
January 12, 1898. The reason given for obtaining this paper was 
that Underwood might hâve something tangible to show to persons 
from whom he was soliciting subscriptions. In May, 1899, the 
contract with Underwood was renewed for two years and modified. 
The modification was reduced to writing at a meeting of the ex- 
ecutive committee of the board of trustées of the défendant, held 
at Washington, January 17, 1901, and is as follows : 

"It was agreed between tl\e executive committee and John C. Underwood, 
superintendent and secretary, at the meeting of the board of trustées at Charles- 
ton in, May, 1899, at which time said John C. Underwood was re-elected to 
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his présent position, that his compensation shall continue the same as 
provided for in the contract in writing heretofore made, except that the 
payment of his salary of four tbousand dollars ($4,000) per annum shall be 
deferred until he shall hâve raised the sum of one hundred thousand dol- 
lars ($100,000) including that already raised by him and paid over, less 
his commissions, to the association or its proper officer ; provided that the 
contribution of C. B. Rouss shall not be estimated therein ; and it was further 
agreed that such salary commencing on the lst day of June, 1899, shall be paid 
out of the cash subscriptions raised by him over and above said sum of one 
hundred thousand dollars ($100,000)." 

In our opinion the contract of November 12, 1896, is explicit 
and unambiguous, needing no interprétation or construction. Be- 
fore it was signed Rouss, the originator of the entire scheme, had 
promised to give $100,000 on the sole condition that a like sum 
should be raised by the défendant. Ail limitation as to time and 
place where money was to be raised had been waived by him. He 
had even gone so far as to offer to pay $6,000 annual interest on his 
subscription to be used to defray the expenses of Underwood in se- 
curing the rest of the fund. At the interview, which culminated in 
making the contract, Rouss paid to Gen. Chipley $1,000 for this 
purpose. So that, before Underwood finally undertook the work, 
every obstacle suggested by him had been removed and Rouss had 
even supplemented his original offer by agreeing, for a time at 
least, to pay the expenses of those engaged in duplicating his sub- 
scription. That Rouss had bound himself legally and morally to 
pay the $100,000 we hâve no doubt and it is manifest that both 
parties to the contract so understood the situation. For what pur- 
pose was the contract made ? Was it to "raise" $100,000 f rom Rouss ? 
Certainly not ! The plan was his ; he had not only promised to pay 
but was doing everything in his power to hasten the day when 
payment would be necessary. It is perfectly plain from the contract 
itself and from ail the antécédent circumstances that Underwood was 
employed solely for the purpose of raising the $100,000 necessary to 
secure the Rouss subscription. That subscription was the founda- 
tion of the entire movement. It was recognized by ail as an abso- 
lute verity. To secure it the défendant was organized, trustées were 
elected, committees appointed and a superintendent and secretary 
chosen. Underwood agreed "to keep a true and accurate account 
of ail subscriptions to the mémorial fund that may be obtained." 
The subscription of Rouss was obtained long prior to November 
12, 1896. 

The contract provides "that as compensation for his services hére- 
after to be rendered Underwood shall receive a yearly salary of 
$4,000, and a commission of 25 per cent, of the first $200,000 he 
raises." Can it be supposed that when the défendant agreed to pay 
a commission for money raised by Underwood after November 12, 
1896, either he or the association intended that language to apply 
to a subscription made over a year previously and which had been 
settled in ail its minute détails before the contract was made? If 
Underwood succeeded in securing the $100,000 within a year he 
would on this hypothesis receive in addition to his salary and ex- 
penses the sum of $50,000, leaving but $150,000 to build a $200,000 
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mémorial building'. It is inconceivable that the men connectée! with 
this enterprise intended to make a présent to Underwood of $25,000. 
Would it not hâve been regarded as a breach of trust thus to hâve 
depleted the funds of the association? In any view, if this had been 
the intention of the parties would they not hâve made their pur- 
pose clear? Would Underwood hâve accepted an agreement to pay 
him a percentage on sums "hereafter" raised by him if he expected 
to receive $25,000 on a subscription with which he apparently had 
nothing to do in the future? If, however, interprétation were nced- 
ed we think the conduct and déclarations of Underwood indicate 
that at the time and long after the signing of the contract he un- 
derstood its provisions as the défendant does to-day. Thus we find 
him continually alluding to the "gênerons subscription," "munifi- 
cent donation" and "proffered donation" of Rouss and the necessity 
of "raising" funds to duplicate it. 

By the terms of the contract commissions were to be deducted 
from each particular donation and the remainder only turned over 
to the treasurer of the association, and yet, in a letter to Rouss, dated 
January 1, 1902, giving a complète account of his stewardship, Un- 
derwood makes no charge or claim for commissions on the amounts 
paid him by Rouss; stating that the full amount so received was 
paid to the treasurer. "The treasurer lias to his crédit * * * 
from C. B. Rouss $00,000." The letter shows that in every other 
instance the commission was deducted. It is true that Underwood 
made a claim in the previous January for commissions on the 
Rouss money, but it was promptly rejected by the executive com- 
mitteè to whôm it was suggestcd and frequently thereafter he al- 
luded to the sum "collected" by him which did not include the 
Rouss payment. 

It is argued that the renewal of the contract in May, 1899, which 
was reduced to writing at the Washington meeting of the executive 
committee, is a récognition of the claim for commissions on the Rouss 
money. It is contended that without the proviso, quoted above, the 
payment of Underwood's salary would hâve been deferred no long- 
er than the time when he would raise $100,000 including the Rouss 
money, thus showing that it was the understanding that the com- 
mission of 25 per cent, was to apply to the money raised from 
Rouss as well as from others. We think this a strained and unnat- 
ural interprétation, especially when it is recollected that the rec- 
ord was made at the Washington meeting where Underwood for 
the first time presented his claim for commissions on the Rouss mon- 
ey and where it was vehemently repudiated by the committee. We 
think the proviso was added for greater caution in order that 
the minutes might show that the claim was disallowed by the com- 
mittee. It may be that the language is not well chosen from a légal 
point of view, but to assert that the committee intended to put in 
writing an allowance of a claim, which they had at the same meet- 
ing almost indignantly rejected, is to do violence alike to the rules 
of évidence and of common sensé. 

The so-called "Rouss Guarantee" added nothing to his previous 
obligation; it was a concession made to Underwood to hclp him in 
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his work of collecting funds. The payment by installments, instead 
of in a lump sum at the end, enabled him to show better results to 
those from whom he was soliciting subscriptions. He did not raise 
the money because Rouss consented to pay it in nine payments in- 
stead of one payment. 

We do not discuss the other exceptions assigned as error, for the 
reason that we are convinced that there can be no recovery for com- 
missions on the Rouss subscription. 

Judgment reversed with costs. 



THOMAS et al. v. GREEN COUNTY. 

(Circuit Court of Appeals, Sixth Circuit July 23, 1906.)' 

No. 1,483. 

1. Writ of Error — Parties — Including Persons not Parties to Suit. 

The inclusion as plaintiffs in error of persons wbo were not parties to 
the action does not vitiate the writ as to those who were, parties, but is an 
error whiro may be eorrected by dismissing the writ as to such persons, 
or by striking out their nanies. 

[Ed. Note. — Por cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§§ 1868-1876.] 

2. Same— Amendaient of Writ — Adding Names of Omitted Plaintiffs. 

Tbe rigbt to amend a writ of error and citation by adding omitted 
plaintiffs dépends primarily upon whether tbe record shows enough to 
authorize the amendment, under Rev. St. § 1005 [U. S. Comp. St. 1901, p. 
714]. If it appears from the record that the omission was accidentai, 
the amendment should be allowed. 

[Ed. Note. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§§2115-2119.] 

S. ABATEMENT AND REVIVAL — FEDERAL COURTS — DEATH OF JOINT PlAINTIIT. 

An action brought in a fédéral court by plaintiffs as joint owners of 
bonds does not abate by the death of one of the plaintiffs, but under Rev. 
St § 956 [U. S. Comp. St. 1901, p. G97], the suit may proceed in the name 
of the survivors upon the suggestion of the death upon the record. 

[Ed. Note. — For cases In point, see vol. 1, Cent Dig. Abatement and 
Revival, §§ 315-^319.] 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

On motion to dismiss and motion to aménd writ of error and 
citation. 

Alex. P. Humphrey, for plaintiffs in error. 
Ernest MacPherson, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This was an action by numerous per- 
sons as plaintiffs against Green county upon bonds, and coupons 
clipped therefrom, issued by that county; the plaintiffs averring that 
they were jointly the holders and owners of the bonds and coupons upon 
which the action was brought. The county denied that, they were 
such joint owners, and denied liability upon the bonds and coupon» 
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upon several grounds not necessary to be now stated. The issues 
were by stipulation submitted to the trial judge upon an agreed state- 
ment of facts, and there was a judgment against the plaintiffs and in 
favor of the défendant. From this judgment certain of the plaintiffs 
hâve sued out this writ of error. 

The défendant in error has entered a motion to dismiss the writ: 
First. Because some of the persons named as plaintiffs below hâve not 
joined as plaintiffs in error, and hâve not been eut off by a summons 
and severance. Second. Because certain persons are named as plain- 
tiffs in error who were not parties below. Third. Because one of the 
parties named as a plaintiff in error died more than a year before 
the judgment complained of, and that the action was never revived 
by her représentative. Fourth. Because no brief has been filed, as 
required by rule 24 of this court. 90 Fed. lxxxi, 31 C. C. A. clxiv. 

The plaintiffs in error meet the matter of the failure of ail the plain- 
tiffs to join in suing out the writ by a motion to amend the writ and 
citation, by inserting in each the names of the omitted plaintiffs below, 
and to amend the bond or give another. They also move the court to 
strike from the writ and citation the names of such persons therein 
appearing as plaintiffs in error who were not parties to the suit. The 
inclusion of persons as plaintiffs in error who were not parties to the 
suit is an error which may be corrected by dismissing the writ as to 
them or by striking their names out. The motion to so strike out the 
names set out in the motion paper is accordingly allowed, and an or- 
der will be so entered. 

That persons not parties below were included as plaintiffs in error 
does not vitiate the writ as to those who were parties ; such inclusion be- 
ing of no effect. "Surpuisage does not vitiate that which in other re- 
spects is good and valid" is a mâxim applicable to pleading as well as to 
other written instruments. Brown, Légal Maxims, *G04. The right 
to amend the writ of error and citation by adding omitted plaintiffs 
dépends primarily upon whether the record shows enough to authorize 
the amendment under section 1005, Rev. St. [U. S. Comp. St. 1901, 
p. 714]. Estis v. Trabue, 128 U. S. 226, 9 Sup. Ct. 58, 32 L. Ed. 437; 
Walton v. Marietta Chair Co., 157 U. S. 342, 15 Sup. Ct. 626, 39 L. 
Ed. 725. Thus in Estis v. Trabue the plaintiffs in error, as well as the 
défendant in error, were described only by the names of firms. The 
record disclosed the names composing the firms, and an amendment in- 
serting their names was allowed. In Walton v. Marietta Chair Co. 
the plaintiff in error was described as administrator of a certain 
estate. The accompanying record showed that another person named 
therein claimed to hâve succeeded the person named as administrator, 
and that this other had tendered the bill of exceptions and given bond 
to prosecute the writ of error. The substitution was allowed. In 
Knickerbocker Life Ins. Co. v. Pendleton et als., 115 U. S. 339, 6 
Sup. Ct. 74, 29 L. Ed. 432, the Suprême Court after final judgment 
discovered that the writ of error was sued out and citation directed 
and served against P. H. Pendleton, only one of the plaintiffs below; 
that the appeal bond was made to him alone, but that the supersedeas 
bond ran to ail of the plaintiffs below, and that ail subséquent pro- 
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ceedings were entitled in the name of P. H. Pendlcton et al. After 
notice to plaintiff to show cause, the court allowed the writ of error 
to be amended, set aside the judgment, ordered a new citation to ail 
the plaintiffs below, and when same was served allowed a reargument. 

The test of the right to amend when some of the plaintiffs are 
not joined in a writ of error seems from the case cited to turn upon 
whether the omission to join them appears from the record to hâve 
been accidentai. The accompanying record hère shows that this was 
a suit by a large number of persons and corporations, who averred 
that they were joint owners of the bonds and coupons in suit. The 
case lingered long before a hearing, and some of the plaintiffs died. 
The représentatives of some of those who died were brought in by 
amended pétitions, and the suit revived in their names. In one case 
it seems that the représentative of a deceased plaintiff was not brought 
in. If in fa et the plaintiffs were joint owners of the bonds and cou- 
pons in suit, it would seern, under section 956, Rev. St. [U. S. Comp. 
St. 1901, p. 697], that the suit might proceed in the name of the sur- 
vivors upon the suggestion of the death upon the record, and that the 
suit would not abate. The question as to whether they were such joint 
owners is one of mixed fact and law, and we pretermit the présent dé- 
termination of that question. For the purposes of the présent motion, 
we assume the fact to be as averred in the pleadings. Upon that 
premise, it was unnecessary to revive in conséquence of the death of 
any person named as plaintiff, and the suit did not abate for want of 
such revivor. 

That the persons who are now asked to be named by amendment 
as plaintiffs in error were plaintiffs below appears from the accom- 
panying record. That they were accidentally omitted as plaintiffs 
in error we are also satisfied from an examination of the record. 
Their omission seems accounted for by counsel preparing the pétition 
for the writ inadvertently taking the names of the plaintiffs from a 
transcript of a record of another suit, which was introduced in the 
court below as évidence upon a question of estoppel, and from the 
omission to examine certain amendments to the pleadings bringing in 
new plaintiffs as représentatives of deceased plaintiffs. This confu- 
sion is explained by an affidavit of the counsel who filed the 
pétition for the writ of error. This he did at the request of Mr. 
Simrall, who had represented the plaintiffs, from a mémorandum 
which Mr. Simrall prepared from the office file while lying seriously 
ill from a sickness which shortly proved fatal. The lawyer who pre- 
pared the writ of error papers was not of counsel, knew nothing of 
the case, and used this mémorandum alone as containing names of 
the plaintiffs. The circumstance that persons who appeared as plain- 
tiffs in the transcript of a former suit should be made plaintiffs in error 
in this suit, although not parties plaintiff below, and that persons who 
were parties plaintiff below should be omitted as plaintiffs in error 
hère, not being parties to the record of the former suit in évidence, 
seems to make it plain that the mémorandum of names to be made 
plaintiffs in error was made from this evidential transcript by inad- 
vertance, and to establish that the omission of the persons who now ask 
to join as plaintiffs in error was accidentai and not intentional. 
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The motion to amend the writ and citation and to give a new bond 
will be allowed. The motion to dismiss the writ is denied. 

The court takes juclicial notice t'nat there is pending on its calendar 
another suit which involves soine of the séries of bonds hère in litiga- 
tion, which case has already been argued. Important and doubtful 
questions of law, upon which the liability of the défendant in error 
must turn in both cases, hâve been certified to the Suprême Court. 

It is therefore ordered that upon the amendment of the writ and 
citation according to the filed motion and the substitution of another 
bond that this case stand continued until the Suprême Court shall an- 
swer the interrogatories propounded in the other case, and that time 
for filing briefs be extended until then. 



SOUTHERN RY. CO. v. THOMASON. 

(Circuit Court of Appeals, Fourth Circuit. July 11, 190C.) 

No. &52. 

Removal or Causes — Préjudice — Controversy Pabtly Between Citizens ot 
Same State. 

Act March 3, 1887, c. 373, §2. cl. 4, 24 Stat. 553, as corrected by Act 
Aug. 13, 1888, c. 860, § 2, 25 Stat. 434 [U. S. Comp. St. 1901, p. 509], 
authorizing the removal of causes from state to fédéral courts because 
of préjudice and local influence, does not furnish a separate and inde- 
pendeut ground of jurisdiction, but relates only to spécial cases com- 
prised in the preceding clauses, consisting of cases in which there is a 
controversy between a citizen or citizens of the state in whieh the suit 
was brought, and a citizen or citizens of other states, excluding cases 
wherein the controversy is partly between citizens of the same state. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 120, 123. 

Préjudice or local influence ground for removal of cause to fédéral 
court, see note to P. Schwenk & Co. v. Strong, 8 C. C. A. 95.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

Charles A. Moore (Moore & Rollins, on the brief), for plaintiff 
in error. 

James H. Merrimon (Locke Craig, on the brief), for défendant 
in error. 

Before GOFF, Circuit Judge, and PURNELL and McDOWELL, 
District Judges. 

GOFF, Circuit Judge. This action at law was instituted by Ernest 
Thomason, the défendant in error, who acted by and through his guard- 
ian, Garland A. Thomason, in the superior court of Buncombe county, 
N. C, against the Southern Railway Company, the plaintiff in error, 
the Western North Carolina Railroad Company, and Luther F. Long. 
On the 12th day of September, 1899, the said Ernest Thomason, 
then an infant about 12 years of âge, was injured upon a turntable 
belonging to and used by the Southern Railway Company at Old Fort, 
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in North Carolina. The object of this suit was to recovcr damages 
from the défendants because of said injuries. The défendants filed 
their joint answer in said superior court of Buncombe county, in which 
they admitted the allégation in the complaint that the Southern Railway 
Company was a corporation organized under the laws of the state of 
Virginia, and in which they denied ail of the other material allégations 
contained in said complaint, and in addition, as a further défense, 
alleged that the plaintiff contributed to his injury by his own négli- 
gence, and was the author of his own misfortune and injuries. As a 
further défense, said défendants filed a spécial plea reciting the pro- 
ceedings had in a former suit by said plaintiff against the Southern 
Railway Company for the same cause of action, and pleading the judg- 
ment rendered therein as a bar to this action. 

Afterwards this cause was, by the order of the Circuit Court of th.e 
United States for the Western District of North Carolina, removed 
into said court, on considération of the pétition, affidavit, and bond 
filed therein by the Southern Railway Company ; said order reciting 
that such petitioner could not, on account of préjudice and local in- 
fluence, obtain justice in the superior court of North Carolina. After- 
wards, on May 8, 1903, the plaintiff below moved the said Circuit 
Court of the United States to remand this suit to the court from which 
it had been removed, which motion the court below denied, and the 
cause, issue having been joined, was tried to a jury, which found a 
verdict in favor of the plaintiff, on which judgment was, after the 
amount so found had been reduced by the court, rendered for the 
plaintiff. From this judgment the défendant below sued out the writ 
of error now under considération. The assignments of error are 
many. They raise questions of procédure of unusual interest, and in- 
volve the application of propositions of law of great importance. We 
are met, however, with a question of jurisdiction which must first be 
disposed of. That question is distinctly raised by the motion to re- 
mand. and were it not so présentée! it would nevertheless be our duty 
to consider it. Had the court below jurisdiction of this cause? Was 
it properly removed from the superior court of Buncombe county, N. 
C. ? Did the Circuit Court for the Western District of North Caro- 
lina err when it refused to remand this case? 

It is stated in the pétition on which the removal was ordered 
that the plaintiff is a citizen of the state of North Carolina, and that 
the défendant, the Southern Railway Company, is a citizen of the 
state of Virginia, and it appears that the other two défendants are 
citizens of the state of North Carolina. The pétition for and the order 
of removal are both based solely on the ground of "préjudice and 
local influence." The case does not présent a controversy separable in 
its character, and it is not claimed that the joinder of défendants was 
made for the purpose of defeating the jurisdiction of the United States 
Circuit Court, of preventing a removal of the case to that court under 
the législation applicable thereto. The question of jurisdiction must 
be déterminée! by the status of the case, as it existed at the time the 
order of removal was made. Pleas filed, amendments made, and or- 
ders entered subséquent to the docketing of the case in the court 
below can hâve no bearing on this question. 
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The Circuit Courts of the United States can remove from the state 
courts only those cases of which such Circuit Courts are given original 
jurisdiction. Could this suit hâve been brought in the court below? 
Does not the complaint show a controversy between a citizen of 
North Carolina on one side, and a citizen of Virginia in connection 
with other citizens of North Carolina on the other side? It is plain 
that the jurisdiction of the Circuit Court was invoked upon the ground 
alone of the diversity of citizenship of the parties. The fourth clause 
of section 2 of the act of Mardi 3, 1887, c. 373, 24 Stat. 553, as cor- 
rected in 1888 (Act Aug. 13, 1888, c. 866, § 2, 25 Stat. 434 [U. S. Comp. 
St. 1901, p. 509]), relating to removal because of préjudice and local 
influence, does not furnish a separate and indépendant ground of 
jurisdiction, but relates only to spécial cases which are comprised 
in the preceding clauses. Suits removable on the ground of préjudice 
or local influence are those "in which there is a controversy between 
a citizen of the state in which the suitis brought and a citizen of another 
state." The settled construction of the act last quoted, under which 
this case was removed, is, we think, so far as the class of cases re- 
movable on the ground of préjudice and local influence is concerned, 
that they are confined to those in which there is a controversy be- 
tween a citizen or citizens of the state in which the suit is brought, 
and a citizen or citizens of another or other states, and it does not in- 
clude cases wherein the controversy is partly between citizens of the 
same state. As was said by the Chief Justice, in Cochran v. County 
of Montgomery, 199 U. S. 260, 272, 26 Sup. Ct. 58, 50 L. Ed. 182: 

"To hold otherwise brlngs the language of the clause into conflict with the 
rule that a suit to be removable rnust be within the original jurisdiction of 
the Circuit Court, départs from the settled former construction, and ignores 
the main pnrpose of the act of 1SS7, which was to restrict the jurisdiction of 
the Circuit Court. Hanrick v. Hanrick. 153 U. S. 192. 14 Sup. Ct. 835, 38 L. 
Ed. 685 ; Anderson v. Bowers (C. C.) 43 Fed. 321 ; Moon on the Removal of 
Causes. §18!» and notes. And there does not seem to be any eseape from 
this conclusion in view of the provision of the first section of the act of 1887, 
that wliere the jurisdiction is founded solely on diversity of citizenship, suit 
can be bought only in the district of the plaintiff or the défendant." 

In the case we now consider, the suit was brought in the plaintifFs 
state against the Western North Carolina Railroad Company and 
Luther F. Long, shown by the complaint to be necessary parties, citi- 
zens of the state of North Carolina, and the Southern Railway 
Company, a citizen of the state of Virginia, also a necessary par- 
ty. It could not hâve been brought in the Circuit Court of the 
United States for the Western District of North Carolina. The con- 
troversy is one between a citizen of that state and district and other 
citizens of that state and district in conjunction with a citizen of the 
state of Virginia, and consequently the circuit court of that state and 
district under the législation referred to, did not hâve jurisdiction of 
it. The case was improvidently removed and should bave been re- 
manded. The following cases discuss and construe the jurisdictional 
questions by which we are governed in the disposition of this case: 
Railway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462; 
Plymouth Gold Mining Co. v. Amador & Sacramento Canal Co., 118 
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U. S. 264, 6 Sup. Ct. 1034, 30 L- Ed. 232 ; Louisville & Nashville Rail- 
road Company v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 
473 ; Cameron v. Hodges, 127 U. S. 322, 8 Sup. Ct. 1154, 32 L. Ed. 
132; Chicago, Rock Island & Pacific Railway Co. v. Martin, 178 U. 
S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055 ; Chesapeake & Ohio Railway 
Co. v. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121; Cochran 
and Fidelity & Deposit Co. v. Montgomery County, 199 U. S. 260, 
26 Sup. Ct. 58, 50 L. Ed. 182. 

The removal from the state court having been made on the appli- 
cation of the Southern Railway Company, that company will be re- 
quired to pay the costs incurred in this court and in the court below. 

Judgment reversed and cause remanded to the Circuit Court, with 
a direction to remand to the state court. Ail costs to be paid by the 
plaintiiï in error. 



BROWN et al. v. UNITED STATES. 

(Circuit Court of Appeais, Eighth Circuit July 30, 100C.) 

No. 2,072. 

1. Indians— Crimes Committed on Réservations— Juktsdictton— Larceny. 

Larceny committed in an Indian réservation in the Territory of Okla- 
horaa by one not an Indian is a crime agaiust the laws of the United 
States and cosnizable by the district courts of the territory while exer- 
cising the jurisdiction vested in the Circuit and District Courts of the 
Uuited States. 

[Ed. Note. — For cases !n point, see vol. 27, Cent Dig. Indians, I C4 ; 
Toi. 14, Cent. Dig. Criminal Law, $ 107.] 

2 Lakcehy— Indictment — Allégation of Value. 

Rev. St. U. S. § 5356 [U. S. Comp. St. 1001, p. 3fi3S], providing for the 
punishment of larceny, does not make the value of the property stolon an 
élément of the offense or a fartor in determiuing its grade or punishment 
and therefore it is not necessary that an indictrnent thereunder shail 
allège the value. 

[Ed. Note. — For cases In point, see vol. 32, Cent Dig. Larceny, 8 7G.] 
(Syllabus by the Court) 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 75 Pac. 291. 

C. R. Buckner and G. W. Buckner, for plaintiffs in error. 
Horace Speed, U. S. Atty. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

VAN DEVANTER, Circuit Judge. The plaintiffs in error were 
convicted in the district court of Pawnee county in the territory of 
Oklahoma, while it was exercising the jurisdiction of the Circuit 
and District Courts of the United States, of the larceny of a horse in the 
Osage Indian Réservation, which is vvithin that territory and is attached 
to Pawnee county for judicial purposes. The conviction was affirmed 
by the Suprême Court of the territory, 13 Okl. 512, 75 Pac. 291, 
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and its judgment is challenged by the présent wrît of error. The 
only matters relied upon to obtain a reversai are that the district 
court, while exercising the jurisdiction of the Circuit and District 
Courts of the United States, was without jurisdiction of the offense 
because it was one against the laws of the territory and not the laws 
of the United States, and that the indictment does not state any of- 
fense because it is not charged that the horse stolen had any value. 

The district courts of the territory hâve a dual jurisdiction, one 
to administer the local law of the territorial government and the 
other to administer the laws of the United States, or, as the latter 
is expressed in the act establishiug the territory, "the same juris- 
diction in ail cases arising under the Constitution and laws of the 
United States as is vested in the Circuit and District Courts of the 
United States." 26 Stat. c. 182, §9; Ex parte Crow Dog, 109 
U. S. 556, 560, 3 Sup. Ct. 396, 27 L. Ed. 1030; Gon-shav-ee, Peti- 
tioner, 130 U. S. 343, 348, 9 Sup. Ct. 542, 32 L. Ed. 973 ; United 
States v. Pridgeon, 153 U. S. 48, 58, 14 Sup. Ct. 746, 38 L. Ed. 631. 

A gênerai statute of the United States déclares that every per- 
son who, upon the high seas, or in any place under the exclusive 
jurisdiction of the United States, takes and carries away, with in- 
tent to steal or purloin, the personal goods of another, shall be pun- 
ished by a fine of not more than $1,000, or by imprisonment not 
more than one year, or by both such fine and imprisonment. Rev. 
St. § 5356 [U. S. Comp. St. 1901, p. 3638]. Another statute déclares, 
subject to exceptions not hère material, that the gênerai laws of the 
United States as to the punishment of crimes committed in any place 
within the exclusive jurisdiction of the United States shall extend 
to the Indian country. Rev. St. § 2145. Other statutes make the 
last one inapplicable to certain crimes committed by Indians in the 
Indian country (Rev. St. § 2146; 23 Stat. c. 341, § 9), but they need 
not be noticed specially because the plaintiffs in error are not shown 
to be Indians. The locus of this offense, the Osage Indian Réser- 
vation, was Indian country- — the Indian title to it had not been ex- 
tinguished — and therefore the gênerai statute for the- punishment of 
larceny committed in any place within the exclusive jurisdiction of 
the United States extended to it under the opération of section 2145. 
Such is plainlv the efïect of the décision of the Suprême Court in Re 
Wilson, 140 U. S. 575, 11 Sup. Ct. 870, 35 L. Ed. 513, which involv- 
ed a like question of jurisdiction in respect of an offense committed 
in an Indian réservation in the territory of Arizona. But the plain- 
tiffs in error say that section 2145 was made inapplicable to the 
Indian réservations in Oklahoma by the act establishing the terri- 
torial government and extending its législative power to ail right- 
ful subjects of législation not inconsistent with the Constitution and 
laws of the United States. 26 Stat. c. 182, §§ 1, 6. We cannot as- 
sent to this. The establishment of the territorial government did not 
take from thèse réservations their status as Indian country or re- 
move them from the plenary authority of the United States; nor 
was the continued application to them of section 2145 at ail incon- 
sistent with the possession by the territory of the restricted measure 
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of législative power conferred upon it. United States v. Rogers, 4 
How. 567, 573, 11 L. Ed. 1105; Bâtes v. Clark, 95 U. S. 201, 24 
L. Ed. 471; National Bank v. County of Yankton, 101 U. S. 12!), 
133, 25 L. Ed. 1046; Ex parte Crow Dog, 109 U. S. 55(5, 3 Sup. 
Ct. 396, 27 h. Ed. 1030; In re Wilson, 140 TJ. S. 575, 11 Sup. Ct. 
870, 35 L, Ed. 513. Section 2145 was one of the laws of the Unit- 
ed States with winch the territorial laws were required to be con- 
sistent. True, some portions of the opinion in United States v. 
Pridgeon, 153 U. S. 48, 14 Sup. Ct. 74-0, 38 L. Ed. 031, give color 
to the view advanced by the plaintiffs in error, but thèse were not 
necessary to a décision of the case and cannot be regarded as over- 
ruling the décision in Re Wilson, or as holding that section 2145 
has been in any sensé superseded, particularly when neither is men- 
tioned in the opinion. Pridgeon was convicted, not uncler sections 
21-15 and 5356, but uncler an act specially providing for the punish- 
ment of horsc stealing and other crimes in the Indian Tcrritory (25 
Stat. 33, c. 10), and the real question presented and decided in the 
case, so far as it is of présent concern, was whether this spécial act was 
superseded with respect to so much of the Indian Territory as was 
subsequently severed therefrom and incorporated into the Territory 
of Oklahoma. It was held that the act was so superseded. The 
distinction between that case and the présent one is plain. Other 
cases relied upon, such as McBratney v. United States, 104 U. S. 
621, 26 L. Ed. 869, and Draper v. United States, 164 U. S. 240, 
17 Sup. Ct. 107, 41 L. Ed. 419, are inapplicable because they relate to 
crimes committed in a sovereign state the admission of which into the 
Union, without any exception with respect to the Indian réservations 
therein or the jurisdiction over them, removed those réservations from 
the plenary authority of the United States by reason of the con- 
stitutional rule of equality in respect of statehood. The case of 
Hollister v. United States (C. C. A.) 14-5 Fed. 773, related to a 
crime committed in an Indian réservation in South Dakota, jurisdic- 
tion to punish which had been competently ceded to the United States 
by the state and accepted by Congress before its commission. Our 
conclusion is that the offense of which the plaintiffs in error were 
convicted was one against the laws of the United States and there- 
fore was properlv cognizable on the fédéral side of the district court. 

Section 5356, Rev. St. [U. S. Comp. St. 1901, p. 3638] does not 
make the offense which it defines and is designed to punish dépend- 
ent upon the value of the property stolen and does not grade the 
punishment according to value. It was therefore not necessary that 
the value be alleged in the indictment. 1 Bishop, New Cr. Pro., §§ 
540, 541; Bishop, Stat. Crimes, § 427. 

The judgment is affirmed. 
146 F.— 62 
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RABENS v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit. July 12, 1900.) 

No. 628. 

CoNsriRACY — Indictment — Issues and Proop. 

Where accused was indicted for conspiracy to rob the post office at 
L., évidence was incompétent to show a gênerai conspiracy, in whicli 
accused participated, to rob banks and everything that was "robbable." 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

W. Turner Logan, for plaintiff in error. 

John G. Capers, U. S. Atty. and T. W. Bacot, Asst. U. S. Atty. 

Before PRITCHARD, Circuit Judge, and KELLER, District 
Judge. 

PRITCHARD, Circuit Judge. In this case the plaintiff in error 
was tried, with two other défendants, on an indictment the first count 
of which charged a conspiracy on the part of the défendants to rob 
the post office at Latta, S. C. The material part of the count in ques- 
tion is as follows: 

"That the défendants feloniously did combine, conspire, eonfederate, and 
agrée together to commit an offense against the United States ; that is to 
say, to then and there forcibly break into a certain building used in part as 
a post office of the United States, to wit, the post office at Latta, in the 
county of Marion, in the state of South Carolina, with intent to commit 
therein larceny and other déprédation, and having so then and there com- 
bined, conspired, confederated, and agreed together as aforesaid to then 
and there to commit the offense as aforesaid. * * * " 

There are two other counts in the indictment, one of which charges 
the parties with forcibly breaking into the building used as a post 
office at Latta with intent to commit larceny and other déprédation, and 
the other charging the défendants with stealing and purloining money, 
property, and valuable things belonging to the United States, consist- 
ing of goods, moneys, and chattels of the United States, including 
postage stamps, to the amount of $96.46. During the progress of the 
trial in the court below the witness McCarthy, who had been convicted 
of the offense pf robbing post offices and was serving a sentence in 
the penitentiary, testified to facts which tended to prove a gênerai 
conspiracy between himself and the other défendants then on trial 
for robbing banks; one of the witnesses testifying that the agreement 
between the parties at the time the conspiracy was formed was that 
they were to rob everything that was "robbable." The évidence 
tended to show a gênerai conspiracy to rob, but there was no évidence 
Connecting the plaintiff in error with a conspiracy to rob the post 
office at Latta. 

The count upon which the plaintiff in error was indicted is clear 
and spécifie, and leaves no doubt as to the offense charged, to wit, 
a conspiracy to rob the post office at Latta. There is no allégation 
in the count which can in any way be construed to mean a gênerai 
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conspiracy to rob. The district attorney could undoubtedly hâve 
charged a gênerai conspiracy to rob. However, he dit! not see fit 
to do so, but elected to rely upon the spécifie charge of a conspiracy 
to rob the post office at Latta. Therefore évidence tending to show 
a gênerai conspiracy was incompétent and should hâve been re- 
jected by the court. The government having relied upon a count 
charging a conspiracy which is restricted to one transaction, it was in- 
cumbent that it should satisfy the jury beyond a reasonable doubt that 
the plaintif! in error entered into a conspiracy with intent to rob the post 
ofnce at Latta, as alleged. The case of Commonwealth v. Harley and 
another, 7 Metc. (Mass.) 506, is on ail fours with the case at bar. 
In that case it was held that the averment in an indictment for con- 
spiracy charging défendants with a conspiracy to defraud A. was not 
supported by proof that they conspired to defaud the public generally 
or individuals whom they might meet and be able to defraud. 

A careful inspection of the record leads us to the conclusion that the 
introduction of évidence by the government tending to show a gênerai 
conspiracy without showing that the défendant had knowledge that the 
robbery of the post office at Latta was contemplated by the conspira- 
tors was prejudicial to the plaintiff in error, and no doubt resulted in 
his conviction on ail the counts; and, whereas, there is no évidence 
to justify a conviction of the plaintiff in error on the other counts, 
we are of opinion that the plaintiff in error is entitled to a new trial. 
The judgment of the Circuit Court is therefore reversed, and the cause 
remanded, with directions to grant a new trial. 

Reversed. 
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SEND. 

(Circuit Court of Appeals, Second Circuit. June 9, 1906.) 

No. 255. 

Collision — Ferryboat akd Tow — Contmbtitory Fault of Tugs. 

Three tugs started from Perth Amboy on the flood tide with a tow 
of 24 boats for distribution at points in the North and East rivers. It 
was clear when they started, but, a dense fog coming on, they decided 
to take the entire tow to a dock at Jersey City until it cleared. Owing 
to the fog they passed the dock, and after turning to go back to it were 
in front of a ferry slip, and because of the strong tide were able to 
move the tow but slowly. While in this position and sounding proper 
fog signais a ferryboat came out of the slip, and by reason of her ex- 
cessive speed and négligent navigation came into collision with and sank 
one of the boats in the tow. Held, that the tugs were not chargeable 
with contributory fault, on the ground that they were without power 
to handle tbeir tow with greater dispatch, under the particuiar circuni- 
stances, which were not reasonably to hâve been anticipated. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, f§ 
213-215.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree holding the three 
tugs jointly responsible with the ferryboat Chicago for a collision 
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resulting in the sinking of the barge Eliza, one of a number of 
boats in tow of the three tugs. The opinion of the District Court 
is reported in 134 Fed. 1013. 

Pierce M. Brown, for appellant. 

Henry G. Ward, for appellee The Chicago. 

LaRoy S. Gove, for appellee libelant. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The 3 tugs, with a flotilla of 24 boats, started 
from Perth Amboy for points in the East and North rivers. It is 
the custom for such tows to proceed up the bay, taking advantage of 
the flood tide, and about in the neighborhood of Oyster Island to 
separate the barges bound up the North river from those consigned to 
the East river. They reached Oyster Island about 6 a. m., the tide 
running a strong flood, and began to separate the tow. There was 
no fog when they started, and, aïthough it had got thick by the 
time they reached Oyster Island, they could still see a distance of 
more than four miles. By the time, however, that they had got about 
half through effecting the séparation, dense fog set in, and it was 
decided not to continue the work, but to take the entire tow up the 
North river to Packer Dock, Jersey City. This was undoubtedly the 
proper and prudent, course to take. Packer Dock is about 1,000 feet 
below the Pennsylvania Railroad ferry slips. The tow proceeded 
cautiously, blowing regular fog signais ; but so dense was the fog 
that they passed Packer Dock, and the first land they made out was a 
pier between it and the ferry slips. Thereupon they at once proceeded 
to round to under a starboard helm; the Ashbourne ahead on a haw- 
ser, the Townsend on the port side of the head tier, and the Pencoyd 
on the starboard side of the tail tier. During this opération the tide 
carried the whole flotilla up river, and when it was completed they 
were either abreast of, or a little above, the feny slips. When the 
master of the Ashbourne got the tow straightened out, he found he 
was still going astern and blew for the Townsend, which came for- 
ward and put out lier hawser, and, they both being unable to move 
the tow, he blew for the Pencoyd, which joined them, and, with ail 
three pulling, gradually, but slowly, movcd forward towards Packer 
Dock. The conséquence was that for half an hour the tow remained 
opposite the ferry slips ; regular fog signais being blown at ail times. 
In conséquence of the fog the ferryboats made trips at irfegular times. 
While the flotilla was lying ofr the slips, the Chicago, starting from 
Jersey City under a full-speed bell, collided. with the Ëîiza. 

Inasmuch as the Chicago bas not appealed, there is no need to set 
forth the grounds on which she was held liable. We concur with 
the District Judge in his findings as to lier navigation. The libel 
was filed against the ferryboat, which brought in the tugs. The 
only faults charged against them in the pleadings were (1) that the 
fog signais required by law were not blown; (£) in endeavoring to 
handle the tow with only one tug; and (3) in proceeding too near 
the pierhead line on the Jersey shore. The District Court foimd that 
ail three allégations were without merit, and the évidence abundantiy 
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sustains such conclusion. The proper signais were sounded, three 
tugs were used, and, being bound to a wharf in the vicinity, they 
were justified in being so close to the pierhead line. The court, 
however, held that the tugs "were not warranted in obstructing the 
ferry slips an unreasonable length of time, even in a fog, and they 
must be held to hâve participated in the négligence which brought 
about the disaster, because of insufficient power to handle their tow 
with proper dispatch." 

It may be noted that, inasmuch as this was not charged as a 
fault in the pleadings, the testimony was not directed specincally to 
that point. Upon the record as it stands, however, the majority of 
the court are of the opinion that the three tugs were of sufficient 
power to handle the tow under ail ordinary conditions, and are not 
to be held in fault because, in conséquence of an unexpected com- 
bination of dense fog with a tide, which they had to breast, instead 
of getting its help, they could not haul the tow faster than they did. 
Had they started in a fog, or when one was threatening, or put 
themselves in an awkward position in front of a ferry slip through 
some fault of navigation, a différent case would be presented. But 
as it was clear when they started, and they had sufficient ]v "r for 
their short trip, and, when suddenly caught in dense fog, pruceeded 
cautiously, observing the proper rules of navigation, the majority of 
the court are unable to concur in the conclusion that the tugs should 
be held in fault. 

The decree is reversed, with costs of this court to the Philadelphia 
& Reading Railroad against the Chicago, and cause remanded, with 
instructions to decree in favor of the Eliza against the Chicago alone 
for damages, interest, and costs. 



UNIVERSAL ADDIXG MACH. CO. v. COMITOGRAPH CO. 

(Circuit Court of Appeals, Seventh Circuit. August 11, 1000.) 

No. 1,251. 

Patents — Abandonment — Computing Machine. 

The Felt patent No. 628,176 for an improvement in Computing ma- 
chines, clainis ] . 2, and 4, which are broad and generic eovering the use 
of a latéral movement in such machine to bring about the plaeing of the 
figures in parallel coiumns are void, either for anticipation by the Iliett 
& Cable patent No. 5S0,863 or for abandonnant if, as elaimed, the inven- 
tion was snbstantially perfected eight years before application was made 
for the patent. 

[Ed. Note. — Abandonnant of invention, see note to Hayes-Young Tie 
Plate Co. v. St. Louis Transit Co., 70 C. C. A. 6.] 

S AME. 

An înventor having grasped an idea and put it in meehanical form 
may not wait to secure a monopoly on the broad thought until every- 
. thing in the nature of mère accessory improvement that makes it com- 
mercially botter lias been worked out and perfected. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 100- 
108.] ! 
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Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
For opinion below see 142 Fed. 539. 

Tbe suit In the Circuit Court was to restrain Infrfngement of claims one, 
two and four, of letters patent No. 628,176, issued July 4, 1890, to Dorr E. 
Felt, for an improvement in tabulating machines. The claims sued upon are 
as follows: 

1. The combination with the printing mechanisiTi adapted to print two or 
more characters side by side, of a laterally-movable paper-carriage, déviées 
for feeding the paper longitudinally mounted in said carriage, and automatic 
mechanism acting in any position of the carriage to actuare said feeding 
déviées in the line-spacing movements, substantially as specifled. 

2. The combination with a séries of type arrangea to print side by side, 
devices for impressing the paper upon the type, a laterally-movable paper- 
carriage adapted to position tbe paper for the différent colimins, feed-rolls 
for moving the paper longitudinally past the type, and means for actuating 
said rolls, substantially as specifled. 

4. The tabulating-machine having In combination a laterally-movable paper- 
carriage, means for feeding the paper vertically in any position of the car- 
riage, and mechanism for shifting the carriage laterally the width of a 
column-space, substantially as specifled. 

The decree appealed from sustained thèse claims, and restrained the ap- 
pellee from infringement. 

Other patents cited are: No. 388.119, Aug. 21. 1888, W. S. Burroughs ; 
No. 401,780, April 23. 18S9, L. G. Garrett ; No. 439.544, Oet. 28. 1890, U. S. 
MeCormack; No. 439,847, Nov. 4. 1890, W. RI. Keason ; No. 441,232, Nov. 
25, 1890, D. E. Felt; No. 441,233. Nov. 25, 1890, D. E. Felt; No. 465,2. r )5, 
Dec. 15, 1891, D. E. Felt; No. 405,451, Dec. 22, 1891, A. T. Brown ; No. 
471,872, March 29, 1892. G. F. Lonr; No. 500,793. Julv 4. 1893, F. H. Bowen ; 
No. 501.753, July 18. 1893. ,T. N. Williams; No. 504.'.)(i3. Sept. 12, 1S93, W. S. 
Burroughs; No. 505,078, Sept 12. 1893, W. S. Burroughs; No. 517.735, April 
3, 1894, J. D. Daughertv; No. 524.867, Aug. 21, 1894. W. Sears; No. 588.807, 
May 7, 1S95, J. C. Wolfe; No. 543,111, Julv 23, 1895, C. Spiro; No. 553,331, 
Jan. 21, 1896. L. S. Burridge and N, H. Marshman; No. 555.039. Feb. 18, 1896, 
G. W. Dudley; No. 568,021, Sent. 22, 1896, D. E. Felt; No. 578,303, March 
2, 1897. J. C. Wolfe; No. 580.803, April 20. 1*07. He Kerniea. J. T. 
Hiett ; No. 595.804, Dec. 21, 1897, W. II. Pilce, Jr. ; No. 693.958. Feb. 25. 1902, 
D. E. Felt; German letters patent No. 7.393, Nov. 19. 1879. Konigsberger & 
Co. ; Gernian letters patent No. 66,340, March 13, 1S92, to J. h. Heuber. 

Further facts are stated In the opinion. 

Paul Bakeweli, F. R. Cornwall, Thomas F. Sheridan, and W. Clyde 
Jones, for appellant. 

John W. Munday and Henry Love Clarke, for appellee. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts). The claims 
relied upon are generic. If sustained they would exclude any other 
adding machine from using a latéral movement produced by the 
pressing of a key. The contention is that Felt was a pioneer in this 
particular improvement, and is entitled therefore not only to the 
broad claims set forth, but to the allowance of time said to hâve been 
necessarily taken — about eight years — to bring the improvement to 
perfection. 

The patent was applied for May 31st, 1808, and allowed July 4th, 
1899. Admittedly the adding machine, tabulating figures in single 
columns, was at that time in full use. The improvement was intend- 
ed merely to embody the tabulations in parallel columns, thus introduc- 
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ing greater compactness, and greater convenience in the sheets con- 
taining the tabulated figures. 

It turns out however, that at the time the Felt patent was applied 
for and allowed, there was another patent in existence — No. 580,863, 
applied for Sept. 16th, 1896, and issued April 20th, 1897, to Hiett and 
Cable ; this earlier patent disclosing descriptively, though not claiming 
generically, ail that is contained in daims one, two, and four of the 
Felt patent in suit. Indeed, Felt's only escape from the Hiett patent, 
as an anticipating device, lies in the claim that though the Felt patent 
was not applied for until 1898, the idea was conceived, and put into 
process of mechanical development . in 1889 and 1890 — a conception 
and mechanical embodiment that at that early date was entirely prac- 
tical and operative, and only needed certain accessories to make it 
commercially a success. 

Thèse accessories are reduced in argument to five in number: (1) 
That though the machine of 1890 produced parallel columns adding the 
numbers, it had no automatic mechanism for printing the answers ; 
the perfected machine of 1898, and the Hiett machine contains such a 
mechanism. (2) The machine of 1890 was so constructed that the 
operator was liable to feed the paper clear out of the machine at the 
"bottom of a column, and thus lose his work ; the perfected machine of 
1898, as well as the Hiett machine, embodied means for preventing this. 

(3) That although the machine of 1890 printed ciphers automatically, 
it required, to print the ciphers, that the keys be touched in certain 
order; the perfected machine of 1898, as also the Hiett machine, print 
the ciphers automatically, in whatever order the keys are touched. 

(4) The machine of 1890 was a key driven machine; the perfected 
machine of 1898, as also the Hiett machine, being a lever driven 
machine ; that is to say, the latéral motion in the machine of 1890 was 
produced by pressing hard upon a key, while in the later machines the 
dépression of the key does none of that work, but merely sets the 
mechanism so that ail of the work is done afterwards by the hand 
lever. (5) The machine of 1890, although it contained means for 
turning the sheet of paper back by hand, did not contain an automatic 
mechanism for performing this opération ; the perfected machine, as 
also the Hiett machine, contains such automatic mechanism. And the 
argument of the patentée is, that though it took eight years to develop 
and perfect thèse accessories, ail things considered the time was not 
too long, and the patentée ought not, either through the doctrine of 
lâches or abandonment to be thereby barred from claiming the date of 
his invention to hâve been 1890, while its commercial perfection did 
not take place until 1898, the date of his application for the patent. 

A study of the development, and the appearance in the art. of thèse 
accessories, fails to sustain the equity of appellee's claim. The first 
one pointed out was employed in the Felt patent, No. 465,255, issued 
December 15*h, 1891, as also the earlier Burroughs patent; and the 
fourth and fifth seem to hâve been clearly pointed out in Felt's in- 
vention, No. 568,021, applied for June 14, 1895. And respecting none 
of them is there any évidence in the record showing when they were 
conceived, or when they were perfected. For anything the record 
shows, ail of thèse accessories could hâve been added more than two 
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years prior to the application for tlie patent. And the significance of 
this silence is emphasized by the fact that though the Hiett patent ad- 
mittedly embodies them ail, more than a year and a month elapsed 
after tlie issuance of that patent, before Felt incorporated them in his 
application for the perfected machine. 

Ail this leads us up merely to the proposition upon whicli this case 
turns. The claims sued upon, as already stated, are generic. Felt 
seeks to monopolize, in his patent, the right to use a latéral movement 
to bring about the placing of the figures in parallel columns. Assuming 
that this concept of the patentée was complète when the patent was ex- 
hibited to the census office in 1890, so as to be practicable and opera- 
tive, the machine was sufficiently completed to obtain a patent (if 
the feature were patentable at ail) upon the broad feature claimed. 
The accessories subsequently developed added nothing either to the 
concept, or to the operativeness of the mechanism embodying the con- 
cept. What followed, if anything, was not devel opinent or évolution, 
but improvement merely. And an inventor having grasped an idea, and 
put it in mechanical form, may not wait to secure a monopoly upon the 
broad thought until everything in the nature of mère accessory improve- 
ment that makes it commercially better has been run out and perfected. 
To so hold would put it in the power of a patentée to hold back his 
improvement from the world indefinitely, obtaining in the end a patent 
that would exclude everything relating to the art, although the whole 
world had contributed to the pcrfecting, commercially, of his concep- 
tion. 

One of two things in this case seems to us plain : Either the mechan- 
ism of 1890, upon which thèse broad claims are based, was a mère 
experiment, inoperative and impracticable, and as such supplanted by 
the Hiett patent coming some six years later ; or else, for the pur- 
poses of the broad claims allowed, the mechanism of 1890 was opera- 
tive and practical, and therefore abandoned or lost through the eight 
years of inaction that followed. And either view compels us to re- 
verse the decree of the Circuit Court appealed from. The decree of the 
court below is reversed, and the case remanded with instructions to 
enter a decree dismissing the bill for want of equity. 



BRADFORD et al. v. EXPANDED METAT> CO. et al. 

(Circuit Court of Appeals, Third Circuit. September 10, 1900.) 

No. 4. 

Patents— In-vention— Process of Kxpanding Siieet Métal. 

Tlie Golding patent No. 527.242, for a process of making open or 
retieulated sheet métal by slitting and stretching the sheet at the same 
time, is void for lack of patentable invention in that it describes merely 
an abstract idea witliout sufficiently disclosing means by which it may 
be put into practice. 

Àppeal from Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below see 136 Fed. 870. 
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George H. Christy and E. Hayward Eairbanks, for appellants. 
Ernest Howard Iïuntcr, for appellees. 

Before DALLAS and GRAY, Circuit Judgcs, and McPHERSON, 
District Judge. 

DALLAS, Circuit Judge. The Expanded Métal Company and 
Chess Bros., the company's exclusive licensees in the state of Pennsyl- 
vania, were the complainants below, and charged the appellants with 
infringing letters patent No. 527,242, issued in Octobcr, 1894, for an 
invention made by John F. Golding and assigned to the Métal Com- 
pany before the letters were actually issued.- The subject of the in- 
vention, as deelared in the spécification, is "a new and useful improve- 
ment in the art of expanding sheet métal'' ; and the précise improve- 
ment which the applicant asserted that lie had made was the simul- 
taneous cutting and opening, or expanding, the métal at the cuts by 
stretching the severed portions. In oiher werds. lie applied for a 
patent upon a niethod of manufacture, and as will appear from the 
spécification, which we are about to quo'e, he distinctly limited the 
novelty of bis method to the stretching of the severed portion at the 
time when the métal was eut and the slits were openccl. The spéci- 
fication refers to the prior art, and to the applicant's proposed im- 
provement, in the following. language : 

"In the manufacture of what is now genenilly known as 'expanded sheet 
métal,' it bas been customary to first eut t!ie slits in the sheet métal at short 
distances apart, and to open the métal at the cuts thus formed by bending 
the severed portions or strands in a direction at right angles substantially 
to the plane of the sheet. It lias also been made by simultaneously cutting 
and opening the métal by menus of cutters set off, or stepped, relatively so as 
to make the slashes or cuts in différent Unes in the manner set forth in 
patents No. 381.280 or No. 381.231, of April 17, 1888. In both of thèse 
methods the product is somcwhiit shorter and muterialiy wider than the 
original sheet, bvit practically no stretching or elongation of the métal forming 
the strands is caused. 

"In my prosent invention I seek to avail myself of the ability of the métal 
to stretch or distend as well as of its ability to bend under strain or pres- 
sure, and the invention cousists in the improved metliod of making expanded 
métal, viz., by simultaneously cutting and opening or expanding the métal 
at the cuts by stretching the severed portions. 

"In the practiee of the invention I prefer to make a séries of slits in a 
straight line across the edge of the sheet, and at the time of cutting the slits. 
and as a continuation of that opération, to depress or stretch the severed 
métal, i. e., those portions of the sheet lying outside of the cuts, in a direction 
at right angles to the sheet, without any contraction for ttie length of the 
original sheet. Tliis opération is then repeated after the sheet bas been fed 
forward. the slits being made opposite the portions tmsevered at the previons 
opération, nnd so on uuti! the eutire sheet is expanded. 

"ily invention allows the nse of a single straight under lui if e, which of 
course does not neeO to lie shifted in cliaugiug the location of tho faits, and 
tlio upper cutters are also arranged in a str;iight line, but their acting edges 
represent a corrugiitert fonn of altérante transverse projections and recesses 
adapted to coact witli the under knife in cutting the slits at the proper inter- 
vais and to stretch the severed strands. and either the upper cutter or the 
sheet is shifted baek and forth between the opérations as will be uuderstood. 

"In the aecoinpanying drawings Fig. 1 is a perspective of a sheet, a part 
of which has been expanded by my invention. Fig. 2 is an élévation of the 
preferred forai of cutters used in manufacturing it. Fig. 3 is a section ou 
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line 3-3 of Fig. 2. Fig. 4 is a plan of the sheet showing the flrst Une of slits 
in dotted lines. 

"In the drawings A represents the sheet from which the expanded métal 
is formed. B represents the séries of upper or înoving cutters and C is the 
lower knife which may be and preferably is stationary. The lower edges 
of the cutters B are so shaped as to form alternate transverse projections, 
b, and recesses or intervening openings, c ; the pro.fecting portions being adapted 
to eoact with the lower knife in forming the slits. They are also adapted to 
force or carry downward the severed portions of the métal at the saine opéra- 
tion to the position indicated by the broken lines, m, at Fig. 2. It will be 
noticed that at the tiine the bend is imparted to the severed portion, there 
can be no contraction in the product from the leugth of the sheet A., beeause 
tlie ends of the severed portion or strand are still intégral with the sheet 
and will not permit it. The sheet is then fed forward and the slitting and 
stretching opération is repeated. One line of slits aeross the sheet is formed 
at eac-li opération, and the upper cutters, or the sheet, may be shifted and the 
sheet be l'ed forward between the opérations so that the slits are in every 
case niade back of the portions left unsevered at the preeediug opération, or, 
in other words, the slits and unsevered portions alternate in position at suc- 
cessive opérations. The bend given to the severed portion or strands as thei* 
are usualiy called, is in a direction at right angles to the plane of the sheet, 
and as there is no contraction in the length of the métal, it necessarily fol- 
lows that the expansion is obtained from the streteh, distention or elongation 
of the severed strands." 

In conformity with the spécification, the applicant claimed: 

"The herein described method of making open or reticulated métal work, 
which consists in simultaneously slitting and bending portions of a plate or 
sheet of métal in sueh manner as to streteh or elongate the bars Connecting 
the slit portions and body of the sheet or plate, and then similarly slitting 
and bending in places alternate to the flrst mentioned portions, thus pro- 
ducing the flnished expanded sheet métal of the same length as that of the 
original sheet or plate, substantially as described." 

The Circuit Court sustained the validity of the patent and the charge 
of infringement, and made the usual decree for a perpétuai injunction 
and an account From this decree the présent appeal is taken, and 
several questions are presented and hâve been ably argued by counsel, 
both orally and upon the printed briefs. Of thèse, however, we think 
it unnecessary to consider more than one, namely, the validity of the 
patent in suit. It must be conceded that the case is close, and that 
reasons for the décision of the Circuit Court are not lacking; but we 
hâve been obliged to corne to the conclusion that the so-called in- 
vention was not really an invention at ail within the meaning of the 
patent laws. As we regard the application, it was no more than the 
announcement by Golding of a happy thought, unaccompanied by 
any sufficient description of the mcans by which his thought might 
be realized. Indeed, it does not seem unfair to add, that the applicant 
himself was in such doubt about the validity of the patent in suit by 
which he sought to protect the method of manufacture therein de- 
scribed, that he hastened to take out a patent for a machine by which 
the desired resuit could be accomplished, and obtained by letters No. 
581,713, ail the advantage over his competitors to which we think he 
is entitled. 

When the patent in suit was applied for, it was certainly well 
known that a strip of a thin métal blank, partially severed by a 
slot from the portion adjacent thereto, could be stretched; but, in 
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spite of this fact, the patent undertakes to obtain a monopoly of 
such stretching, whenever this resuit is accomplished by a particu- 
lar method, namely, by acting upon the bars that connect the slit 
portions and the body of the sheet or plate, so as to stretch them 
at the time when the slit is made and the slit portion is bent. • What- 
ever the manner by which this simulataneous action is brought 
about, the claim is broad enough to cover it, and the conséquence is, 
as it seems to us, that the applicant is asking for a patent upon what 
may hâve been a valuable idea, but was after ail no more than this. 
His spécification and claim may be condensed into a brief announce- 
ment to the world, that it would be an improvement in the process 
of manufacturing expanded métal, to stretch certain portions of the 
métal at the time when the slit was eut and the mesh was opened. 
He did not explain how this was to be done, save in a rudimentary 
and insufficient way, until he made his application for a machine 
to put his idea into practice; and we repeat, therefore, that in our 
opinion his patent for a so-called method is obnoxious to the well- 
known rule which is thus summarized in section 509 of Robinson on 
Patents : 

"Patents are not granted for abstract ideas, principles, modes of opération, 
functions or results of machines, but underlying every patentable invention 
is the idea of means. The thing patented is the concrète expression of this 
idea, the mechanism by which it is reduced to practice. Burr v. Duryee, 1 
Wall. 532, 17 L. Ed. 650, 660, 661 ; O'Reilly v. Morse, 15 How. 02, 14 L. Ed. 601. 
It is this which niust be set forth in the claim in distinction from the dis- 
covery, or conception, idea or mode of opération which it embodies." 

Without extending this opinion, we think the principles laid down 
by the Suprême Court in Risdon Iron Works v. Medart, 158 U. S. 
68, 15 Sup. Ct. 745, 39 L. Ed. 899, and the other cases, both in that 
court and in the lower courts, which hâve recognized thèse prin- 
ciples as valid — many of them are cited on the appellant's brief — 
require the reversai of the decree appealed from, with instructions 
to the Circuit Court to dismiss the bill at the costs of the complainant. 

It is therefore so ordered, with further instructions to the clerk 
of this court that the costs of the appeal are to bç paid by the appel- 
lees. 
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CIIADELOID CHEMICAL CO. v. FRANK S. DE RONDE CO. 

(Circuit Court, S. D. New York. August 1, 190G.) 

Patents — Validité and I^feingement — Paint Remover. 

The Ellis patent, No. 714.880, for a composition for removing paint 
and varnisli and tlie process of making the same, wliicli consists in 
tlissolving a wax in a hydrocarbon oil or other suitable solvcut nnd the 
subséquent précipitation of the wax by tlie addition of an alcoholic body 
miscible with tho solvent. tlie purpose being to thicken the composition 
and preveut tlie volatilizing of tlie solvent when applied, was not an- 
ticipated and diseloses patentable invention; the remover described being 
more practicable and suceessi'ul in use than any in the prior art. It 
is also infringed by a similar composition, in which acétone is substituted 
for alcohol, for which in such composition and for the purpose employed 
it is the chemieal équivalent. 

In Equity. On final hearing. 

Duncan & Duncan, Frederick S. Duncan, and Harry E. Duncan, 
for complainant. 
James L. Steuart and Steuart & Steuart, for défendant. 

HAZEL, District Judge. Tliis suit in equity for infringement of 
letters patent No. 714,880, datcd December 2, 1902, issued to Carleton 
Ellis (assignor of complainant) for a composition and process for 
removing paint and varnish, cornes hère at final hearing and proofs. 
The bill contains the tisual averments and asks an injunction and 
accounting. The spécification describes fully the opération and f mic- 
tion of the combined ingrédients, as the following quotations will 
show: 

"My new process consists in the dissolution of a wax or waxy body in a 
hydrocarbon oil or other suitable solvent and the subséquent précipitation of 
this wax in a gelatinous state by the addition of an alcoholic body miscible 
with the solvent employed. The solvent is, preferably, benzol or its homo- 
logues, toluol or xylol." 

"A composition for removing coats of paint or varnish must contain an 
energetic softening or loosening agent. Tins, it is évident, is secured in 
my process by the combination of a penetrating hydrocarbon or analogous 
solvent with a softening agent, the alcoholic body. Such a mixture in itself 
would. however, be ineffectuai, owing to its tendency to evaporate and to 
the difficulty in applying to vertical surfaces. Thèse difnculties are over- 
come nnd the composition given the reouisite consistency by the gelatiniza- 
tion process, as hereinbefore described." 

As illustrative of the function of the alcoholic body the spécifica- 
tion says : 

"The alcoholic body or gelatinizing agent must be miscible with the solvent 
and in itself hâve at the most only a slight solvent action on waxes. Methyl, 
etliyl. butyl, amyl, allyl, and benzyl alcohol are included in the class of 
gclatinizers.'' 

The patent describes a method of preparing the composition or 
product, and, for illustration, sets forth a formula, which reads: 

"A suitable composition for gênerai purposes eau be obtained by the solu- 
tion by beat, of four parts each of paraiiiu and currier's hard grease in eight 
parts of benzol. Tliis solution, while still warm, is gelatinized by the graduai 
addition of seven parts of methyl alcohol. Tlie mixture should he rapidly 
stirred until cold." 
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Claims 1 to 6 relate to the process, and claims 6, 7, 8, and 9 to 
the composition. They read as follows : 

"(1) The process herein described for producing a composition for remov- 
îpg paint and varnish, which consista in adding an alcoholic body to a solu- 
tion of a suitable wax. 

"(2) The pro(;ess of producing a paint and varnish remover by the solution 
of a wax or waxy body in an arotnatie lrydroearbon and the addition of an 
alcoholic body to influée gelatiuization, substantially as described. 

"(3) The process of thiekening or gelatinizing a composition which softens 
dried paint or varnish by the precipitatiiin of a dissolved wax by means of 
an aliphatic alcohol, substantially as described. 

"(4) The process for producing a composition for reinoving paint and var- 
nish by the dissolution of a wax or mixtures of waxes in benzol and the 
subséquent précipitation by an alcohol, substantially as set fortli. 

"(5) The process for producing a composition for removing paint and var- 
nish by the solution of a wax or waxy body in benzol and the subséquent 
précipitation by methyl alcohol, substantially as described. 

"(6) A composition for removing paint and varnish, consisting of a wax,. 
a solvent for the wax, and an alcohol eombined. substantially as described. 

"(7) A composition for removing paint and varnish. consisting of a wax, 
an aromatic hydrocarbon as a solvent for the wax, and an alcohol eombined, 
substantially as described. 

"(S) A composition for removing paint and varnish. consisting of a wax 
dissolved in benzol or its immédiate homologues, and gelatinized by the 
addition of an alcohol, substantially as described. 

"(9) A composition for removing paint and varnish, consisting of foui- 
parts each of paraffm and currier's hard grease, eight parts benzol, and seven 
parts methyl alcohol, substantially as described." 

The patentée asserts that benzol, which is a pénétrant of the paint 
or varnish, induces a solution of the wax ; the function of the latter 
being to prevent evaporation of the volatile ingrédients upon exposure 
to the atmosphère, the alcoholic body acting as a précipitant and 
gelatinizer of the wax, the résultant of their use in the manner speci- 
fied being a new product or article of manufacture. The ingrédients 
of the wax solvent and alcoholic body, as, for example, benzol and 
methyl alcohol, are extremely volatile, and their utilization would not 
be successful if it were not for the means devised by the invention 
to prevent evaporation. This is done, complainant claims, by the wax, 
which is précipita ted or separated from the benzol solution by the 
action of the alcohol, and forms on the surface of the remover a filmy 
pellicle of glassy appearance. Thus spreading and evaporation of the 
volatile liquids of the remover is prevented, and they are retained in 
contact with the paint and varnish to soften and dissolve the same. 
When the paint and varnish hâve become softened by the action of 
the chemicals, they may be removed from the woocl by rubbing a 
cloth over the surface, which is left free and clean of the coatings. 

The patentée was not the first to invent a compound for removing 
paint and varnish. Indeed, prior to the patent in suit, varnish re- 
movers had been used which included in their composition the in- 
grédients benzol, alcohol, and fusel oil (the patent to Bail, No. 488,- 
416), and in the manufacture of paint removers by the Wadsworth- 
Howland Company, Arnstein, and Johnson benzol, alcohol, wax, and 
carbolic acid were compounded. The évidence abundantly establishes 
that the carbolic acid removers were impracticable and harmful, and 
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could not remove paint and varnish as efficiently as the composition 
in suit. It is conceded that they were injurious to the hands of the 
workmen engaged in applying the same, and roughened and dis- 
colored the grain of the wood. In addition to thèse defects, it was 
necessary in the prior art, after the application of the remover, to 
scrape the paint and varnish from the surface with a knife or other 
device. In this situation the patentée combined the chemical éléments 
specified in the patent, and claims to hâve overcome the difficulties 
and inefficiencies of the antécédent art. To reduce his conception to 
practice he has departed from known compounds. In his method he 
neutralizes the solvent, giving the remover greater and more désirable 
consistency, by which evaporation is successfully retarded, and the 
harmful effects to the operator and the wood surface avoided. Ail 
thèse difficulties, though evidently troublesome, hâve been surmounted 
by the process of compounding known éléments to produce a new 
resuit, namely, a gelatinous or colloidal condition of the wax im- 
mediately upon application of the remover, thus preventing evapora- 
tion of the volatile solvents, which evidently was an important ob- 
stacle to the practicability of prior removers. 

The défenses are anticipation, noninvention, and principally non- 
infringement. No doubt exists in the mind of the court that the 
patent discloses invention, despite the fact that the chemical action and 
reaction of the materials were familiar to the art. In the patent to 
Bail for a paint and varnish remover the spécification shows that four 
parts of benzol, three of fusel oil, and one of alcohol (the kind of 
alcohol not being mentioned) are compounded. This composition 
probably to a slight extent retarded evaporation, but the ingrédients 
used were highly volatile and subject to the objection and diffïculty 
of running off vertical surfaces and evaporating before the composi- 
tion could efficiently soften the paint. That the Ellis remover, when 
applied to the wood, acts more efficiently and requires a less quantity 
to achieve the resuit than the remover of Bail is frankly admitted by 
the expert witnesses of the défendant. And it is fairly established by 
the évidence that the Bail compound, because of the difficulties stated, 
together with the noxious fumes arising from the fusel oil, was un- 
successful and impractical. Accordingly it cannot be held to antic- 
ipate the patent in suit. Westinghouse Elec. & Mfg. Co. v. Beacon 
Lamp Co. (C. C.) 95 Fed. 464; Bowers v. San Francisco Bridge Co. 
(C. C.) 91 Fed. 410; General Elec. Co. v. Wise (C. C.) 119 Fed. 
926. The so-called alkaline and carbolic removers of the Wadsworth- 
Howland Company, Arnstein, and Johnson are subject to similar 
criticism and objection. But stress is laid upon the formulse of such 
prior removers ; it being pointed out that the wax contained therein 
operated in precisely the same way in relation to the precipitating and 
gelatinizing action as is described in the patent in suit. The con- 
sistency of the wax solution, however, when mixed with carbolic 
acid, is not thought to perform the function of the Ellis composition. 
Upon this point Dr. Boesch, witness for complainant, testified: 

"The function of the carbolic acid in removers is to destroy the paint or 
varnish layer by chemical disintegration, producing a new product of a mixed 
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character. This effect 1s clearly observed in the interaction of carbolic 
acid and the waxes or resins, whereby the two substances «fter a very 
short contact seem to get converted into a magma, entirely losing the identity 
on the one band of the wax or resin or other carbolic acid as such, forniing 
entirely a new body." 

This testimony finds corroboration in that of Dr. Ellis and in the 
commercial failures of the products as shown by the record. In thèse 
circumstances the substitution by the patentée of a practical wax 
solution, together with a gelatinizing agent for that familiarly known 
in the art and which had proven ineffectuai, solved the problem. In 
determining the question of invention, as stated in Rumford Chemical 
Works v. N. Y. Baking Powder Co., 134 Fed. 385, 67 C. C. A. 367. 

"Each case must dépend upon its own facts, the inquiry always being 
whether what has been done required the exercise of the inventive faculties. 
Has a new or better resuit been obtained? Is it cheaper and more durable? 
Has it new capabilities? Does it perform new f unctions ';" 

An affirmative answer to thèse questions indirectly suggests an- 
other. To what extent, if at ail, may the patentée invoke the doctrine 
of équivalents ? There is little, if any, question regarding the primacy 
of the wax as a preventative of the evaporation . of the volatile in- 
grédients and the alcoholic body as a précipitant of the wax. In this 
respect a meritorious discovery has been made. That the product 
has commended itself to the public is also unquestioned. The expert 
witnesses for complainant and défendant are in dispute as to whether 
a chemical distinction exists between alcohols and ketone or acétone, 
an ingrédient in defendant's composition. An analysis of the tes- 
timony on this point is not thought necessary, as the question of in- 
fringement dépends upon whether such ingrédient is the well-known 
chemical équivalent of alcohol. 

As to infringement : An analysis of defendant's De Ronde re- 
mover No. 1 and the semipaste remover, so called, shows that benzol 
and similar hydrocarbons, acétone, and paraffm wax were compounded. 
The défendant contends that such composition or process did not 
produce a précipitation or séparation of the wax, but that, when the 
product was applied to the painted or varnished surface, the waxy 
substance coming in contact therewith formed a glassy skum over the 
liquid, which prevented evaporation of the volatile solvents. It in- 
sists that no précipitation resulted from the chemical reaction and no 
gelatinization of the wax by the alcoholic body, and hence défendant 
has not infringed complainant's process and composition. The dis- 
tinction is drawn that if the gelatinous condition of the wax results 
from the evaporation of the volatile solvents, and not from the chem- 
ical reaction by which précipitation is produced, there is no infringe- 
ment by the défendant. As hereinbefore stated, the essentials of 
complainant's compound are a wax, a wax solvent, such as benzol, 
and an alcoholic body miscible with the solvent and which will act 
as a gelatinizer of the dissolved wax. The materials used by the 
défendant in compounding its product are practically similar to those 
of the composition in suit, and by their use the same product is 
created. It follows, therefore, that the products of défendant and 
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complainant are identical, even though they niay not be created in 
exactly the same manner. 

The proposition that the défendantes ingrédient, acétone or ketone, 
was similar to complainant's alcoholic ingrédient, was much clis- 
cussed in the briefs submitted. Défendant admits that acétone in ap- 
pearance is similar to alcohol, but that it possesses équivalent chemical 
properties is strenuously denied. It is unnecessary to elaborate npon 
the divergent views expressed by the expert witncsses on this point. 
That acétone in a paint and varnish remover is a recognized chemical 
équivalent of a variety of alcohols, inclucling methyl or wood alcohol, 
is well established by the proofs. The authoritics uniformly hold that 
the word "équivalent," as applied to a chemical action may mean a 
fluid which is "equally good" with that specified in the patent. Tyler 
v. Boston, 74 U. S. 327, 19 L,. Ed. 93. After the patentée pointed 
out the process and indicated the ingrédients which would create a 
definite chemical reaction of the compounded éléments, it was not 
difficult for others familiar with the science of chemistry to find an 
equally good substitute for the essential élément of complainant's 
product. I am satisfied by the évidence that defendant's remover 
was rendered potent and effective by the ingrédient acétone, which is 
a recognized substitute for alcohol and connûtes the same use. 

It is suggested that, as the small quantity of wax in defendant's 
liquid remover freely dissolved, it could not hâve been precipitated 
by the action of the alcohol, but that in fact any perceivable précipita- 
tion was due merely to atmospheric exposure. The évidence indicates 
that 1 per cent, of wax in combination with the other ingrédients 
specified in the patent is sufficient to produce gelatinization or in- 
cipient précipitation; the proportion of the wax being dépendent upon 
the desired consistency of the remover. Such being the fact, the 
small quantity of wax used in the liquid remover of the défendant is 
immaterial. A strict construction of the patent in suit probably would 
not include defendant's composition .and process ; but, as the Ellis 
patent in suit possesses distinct properties by a combination of known 
ingrédients not disclosed in the prior art, this contention is not main- 
tainable. Considering the objections to prior varnish removers, as 
hereinbefore pointée! out, the allowance of the broad claims by the 
Patent Office was justified. They must be liberally construed. To 
limit their scope to the spécifie proportions set out in the spécifica- 
tion would not be a just récognition of the inventive faculties which 
I conceive to hâve been exercised in the production of the article in 
controversy. 

Much testimony is found in the record in relation to the alleged 
anticipation by Eberson's benzol or naphtha remover of 1889 or 1900. 
The patentée practically admits in bis testimony that the formulas 
of Eberson correctly describe the claims in suit, except the ninth 
claim, which is for spécifie quantifies and proportions. But he con- 
tends that Eberson. lias never produced a remover in accordance with 
such formulas, and, further, that lus commercial production was in- 
operative, impracticable, and in fact was abandoned. I am not satis- 
fied by the évidence that a practicable remover capable of opération 
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and likc the invention in suit was manufacturée! or sold by Eberson, 
as claimed by the défendant. The veracity cf Eberson's daims hâve 
been challenged by the complainant with such well-directed energy 
and vigor that I am reluctant to accept as true the testimony offered 
in relation to prior use. Certainly the presumption of validity which 
accompanies the patent on its issuance should not be overthrown by 
testimony that is so susceptible of attack as to its credibility. Even 
though the testimony of Eberson is elaborately given and in some 
respects corroborated by crédible facts and witnesses, nevertheless it 
is not thought sufficiently reliable or convincing to justify its consid- 
ération to anticipate the patent in suit. In short it does not belong 
to that high class of évidence which the law requires to invalidate 
a patent bv antécédent use, Lalance & Gros Jean Mfg. Co. v. Haber- 
man Mfg.' Co. (C. C.) 53 Fed. 375; The IJarbed Wire Patent. 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154; Deering v. Winona Har- 
vester Works, 155 U. S. 286, 15 Sup. Ct. 11<S, 39 L. Ed. 153. 

My conclusion is that, in view of the foregoing and the évidence 
as a vvhole, daims 1 to 8, inclusive, were wrongfully appropriated 
by the défendant, and the paint and varnish remover of the com- 
plainant is infringed by the so-called De Ronde paint and varnish 
removers. 

A decree for an injunction and accounting, with costs, may be en- 
tered. 



ROBINSON v. S. & B. LEDERER CO. et al. 

(Circuit Court, D. Rbode Island. July 23, 100C.) 

No. 2,GG7. 

Patents — Suit for Inekingement — Violation op Preliminary Injunction. 
That the violation by a corporation défendant of a preliminary in- 
junction against iufringement of a patent résultée! froni earelessness and 
was not intentional is no défense to contempt proceedings tlierefor, but 
may be considered on the question of punisbment ; and, such a pro- 
ceeding being remédiai, the penalty in such case may properly be nieas- 
ured by the damage resulting to complainant from the violation and 
the costs and légal expenses ineurred in the proceeding. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 619. ] 

In Equity. On pétition to punish for contempt for violation of 
preliminary injunction. 

Ellis Spear, Jr., for complainant. 
Horatio E. Bellows, for défendants. 

BROWN, District Judge. The complainant's évidence fails to 
show a violation of the injunction by any of the individual défendants. 
It establishes, however, the fact that the défendant corporation, since 
the granting of the preliminary injunction, bas sold watch chains 
to which were attached swivels that infringe the complainant's patent. 
According to the weight of évidence, the violation of the injunction 
was not willful or intentional. The value of the swivels is so small 
that there appears to hâve been no pecuniary motive for a deliberate 
146 F.— «3 
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violation of the injunction. Nevertheless, it was the duty of the de- 
fendant to take effective measures to prevent a confusion of goods 
manufactured before the injunction with those made or sold after- 
wards, and, as it has failed to do so, carelessness or oversight cannot 
serve as an excuse, though it may be considered as affecting the amount 
of the penalty. The case of Westinghouse Air Brake Co. v. Christen- 
sen Engineering Co. (C. C.) 121 Fed. 562, seems to be directly in 
point. 

As the in jury to the complainant, in whose favor the injunction was 
granted, gives a remédiai character to the contempt proceeding, and 
as the punishment is to secure to the complainant the right which the 
court has awarded him (see Bessette v. W. B. Conkey Co., 194 U. S. 
324, 328, 329, 24 Sup. Ct. 665, 48 L. Ed. 997; Robinson on Patents, 
§ 1219), I am of the opinion that, while the penalty should be such 
as will induce greater carefulness in the future, it should be meas- 
ured by the amount of damage which the complainant has sustained 
through the défendant corporation's disobedience together with the 
costs and légal expenses incurred by the complainant upon this appli- 
cation. In case the amount cannot be agreed upon by counsel, the 
amount will be fixed upon further hearing. 

An order may be entered accordingly. 



O'CONNOR v. O'CONNOR et al. 
(Circuit Court, W. D. Texas, San Antonio Division. July 18, 1906.) 

No. 147. 

Courts— Jurisdiction of Fédéral Courts — Ancillary Suits. 

A suit in equity commeneed in a fédéral court, the purpose of which 
is to set aside a judgment of dismissal entered by the same court in 
an action at law, is ancillary to such action and within the jurisdiction 
of the court without regard to the citizenship of the parties, and where 
the défendants named in the bill were parties to the original action, 
or are in privity with such parties, service may be made upon them, 
although they réside beyond the limits of the district. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 801. 

Supplementary and ancillary proceedings and relief in fédéral courts, see 
note to Toledo, St. L. & K. C. R. Co. v. Continental Trust Co., 36 C. C. A. 
195.] 

Same — Transfer of Causes— Act Creating New District. 

TJnder Act March 11, 1902, c. 183, § 7, 32 Stat. 66 [U. S. Comp. St. 
Supp. 1905, p. 114], dividing the state of Texas into four fédéral judi- 
cial districts, which section transfers to the courts of the new Southern 
district jurisdiction of ail causes of which said courts would hâve had 
jurisdiction if they had been constituted when such causes were com- 
meneed, provided. inter alia, that pending causes in which évidence 
had been taken should be retained and disposed of in the courts where 
pending, an action in which évidence had been taken, and in which a 
judgment of dismissal had been entered, remains in the court which 
entered such judgment for the purpose of determining jurisdiction of 
an ancillary bill in equity to set aside the dismissal, although if an 
original suit it would be within the jurisdiction of the courts of the 
new district. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 1117.1 
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On Motion to Discharge Service and Vacate Process. 

July 6, 1905. Thomas O'Connor, a citizen of the state of Louislana, flled 
his bill in equity in the San Antonio Division of the Western District of 
Texas against Thomas M. O'Connor, in Lis own right and as exécuter of the 
estate of Thomas M. O'Connor, deceased, Joseph O'Connor, Martin O'Connor, 
Thomas O'Connor, Jennie O'Connor, Mary Hallihan, formerly Mary O'Connor, 
and lier husband, J. P. Hallihan, citizens of Victoria county, Tex., in the 
Southern district of Texas, alleging: That October 23, 1888. plaintiff had 
brought suit at law in the Circuit Court of the United States for the 
Western District of Texas at San Antonio, of which Victoria county was 
then a part, against D. M. O'Connor nnd Thomas M. O'Connor, as benefl- 
ciaries and executors of the will of Thomas O'Connor, deceased, to collect 
a note for $30,000, executed in his favor April 30, 1871, by sald Thomas 
O'Connor, deceased. and renewed by the maker thereof by ietter dated Novem- 
ber 7, 1884. That said Thomas O'Connor died in the yeur 1887, leavlng a wil! 
which was thereafter duly prohated, whereby he appolnted said D. M. O'Con- 
nor and Thomas M. O'Connor his executors. and by virtue whereof said testa- 
tor devised and bequeathed to said Thomas M. O'Connor, D. M. O'Connor, 
and Mary O'Connor nearly his entire estate. That, pending said suit, défend- 
ants therein fraudulently and by faise évidence caused plaintiff to be con- 
vieted of felony November 30, 1889, and to be imprisoned by virtue of said 
conviction in the penitentiary of the state of Texas untii Deeember 20, 1904. 
That May 10, 1890, said Circuit Court, upon motion of plaintiffs counsel 
without notice to plaintiff, wlthout any warrant or authority from him, 
without his knowledge or consent and against his wlshes and intentions, 
entered an order in said cause dismissing and strildng the same from lts 
docket without préjudice; said order of dismissai being in the following 
words: "Now cornes the plaintiff in the above-entitled cause by his attorneys 
and says that he will no further prosecute thls cause and disuiisses the same 
without préjudice. It is theret'ore ordered by the court that this cause be 
dismissed and stricken from the docket without préjudice. And. it appearing 
that ail costs of suit hâve been paid, therefore no exécution will issue for 
same." That, during his imprisonment, plaintiff was unabie to take steps to 
protect his rights in the premises, and that he received a parcion from the 
Governor of the state of Texas, restoring his civil status, Deeember 20. 1904. 
That Dennis M. O'Connor had died after the beginning of said suit, leaving 
as his legatees and heirs at law his widow, Jennie O'Connor. and his children, 
Martin, Joseph, Thomas, and Mary O'Connor Hallihan, défendants in the bill. 
That, during the pendency of the original suit at law. the estate of Thomas 
O'Connor, deceased. had been divided between said Thomas M. O'Connor and 
D. M. O'Connor, and that said estate consisted of lands. cattle, itioney, and 
other property situated in Victoria. Refugio, and other counties in Texas, and 
was, for the most part, in the possession of défendants in the bill. 

PlainWff prayed for issuance of subpœna for défendants to be served in the 
Southern district of Texas, and that the suit at law might be revived and its 
prosecution permitted by and in behalf of plaintiff against défendants in the 
bill. Writs of subpœna were issued and served in the county of Victoria, 
Southern district of Texas, during the year 1905, upon the défendants, except 
Thomas M. O'Connor. January 39, 190G, upon application of plaintiff, the 
court ordered that writs of subpœna issue on plaintiffs bill to be served in 
the Southern district of Texas upon the défendants therein named. except 
défendant Thomas O'Connor. In the order upon which this application was 
granted it was alleged that the bill was ancillary to the original suit at law, 
and that ail the défendants were résidents and citizens of Victoria county, 
Tex., in the Southern district of said state. Défendant Thomas M. O'Connor 
was served wlth process of subpœna in Victoria county, February 21, 1906. 
September 21, 1905, défendants, except Thomas M. O'Connor, flled their 
motion to discharge service and vacate process of the writs of subpœna 
served upon them, respectively, for the reasons following: "(1) It appears 
from complainant's bill that thèse défendants are résidents of the Southern 
district of Texas. (2) That issuance and service of the said writs of sub- 
pœna are unauthorlzed by law." March 3, 1900, défendant Thomas M. O'Con- 
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nor. in hls own right and as executor of Thomas O'Oonnor, deceased, flled his 
motion to discharge service and vacate tlio process of the subpœna for the 
reasons alleged by his eodefeudants. 

To render the statement of tbe case more complète, it may be added that 
the counties of Victoria and Refugio were detached from the Western district 
of Texas and attached to the Southern district by virtue of an act of Oon- 
gress, approved Mardi 11, 1902. See 32 Stat. pt. 1, c. 183, 64 et seq. [U. S. 
Oomp. St. Supp. 1905, p. 111]. This act of Congress created the Southern 
district of Texas and, touchiug the transfer of causes pending in the old dis- 
tricts, tne seventh section of the act provides as follows: "Sec. 7. That ail 
causes and proceedings of every naine and nature, civil and criminal, now 
pending in the courts of the judicial districts of the state of Texas, as here- 
tofore constituted, whereof the courts of the southern judicial district of the 
State of Texas as hereby constituted vvould hâve had jurisdiction if said 
district and the courts thereof had been constituted when said causes or pro- 
ceedings were instituted, shall be, and the same are hereby, transferred to and 
the same shall be proceeded with in the southern judicial district of the state 
of Texas as hereby constituted, and jurisdiction tliereof is hereby transferred 
to and vested in the courts of said southern judicial district, and the records 
and proceedings therein and relating to said proceedings and causes shall be 
certifled and transferred thereto ; and ail causes and proceedings of every 
name and nature, civil and criminal, now pending in the courts of the sev- 
eral judicial districts of Texas as heretofore constituted, whereof the courts 
of the several judicial districts of the state of Texas, as hereby constituted 
would hâve had jurisdiction if said districts and the courts thereof had been 
constituted as under the provisions of this Act when said causes or pro- 
ceedings were instituted, shall be, and the same are hereby, transferred to, 
and the same shall be proceeded with in the said several judicial districts of 
the state of Texas as hereby constituted the same as if said judicial districts 
had been constituted and created as by the provisions of this Act, when such, 
causes or proceedings were instituted and jurisdiction thereof is hereby 
transferred to and vested in the courts of said judicial district, respectively, 
as hereby constituted, and the records and proceedings therein and relating 
to said proceedings and causes shall be certifled and transferred thereto : 
Provided, that ail motions and causes submitted and ail causes and proceed- 
ings, both civil and criminal, including proceedings in bankruptcy, now pend- 
ing in the judicial districts of Texas, as heretofore constituted, in which the 
évidence bas been taken in whole or in part before the présent district judges 
of the judicial districts of Texas as heretofore constituted, or taken in whole 
or in part and submitted and passed upon by the said district judges, respec- 
tively, shall be proceeded with and disposed of in the said judicial districts, 
respectively, as heretofore constituted, where said motions and causes were 
submitted or where such évidence was taken in whole or in part or taken in 
whole or in part and submitted and passed upon as hereinbefore mentioned." 
32 Stat. 66 [U. S. Oomp. St. Supp. 1905, p. 114]. 

J. D. Guinn and W. B. Stephens, for plaintiff. 

Proctors, Vandenberge & Crain, Bailey & Davidson, and William 
Aubrey, for défendants. 

MAXEY, District Judge (after stating the facts). 1. Without 
intimating an opinion touching the sufficiency of the présent bill, it 
may be stated that a bill in equity is the appropriate remedy in cases 
of this character. See opinion of the Circuit Court of Appeals in 
this case, not yet reported. 

2. The défendants in the présent bill were either parties to the 
original suit at law, or are in privity with them, and the primary pur- 
pose of the présent bill is to set aside the judgment of dismissal en- 
tered in the suit at law. Hence the bill is not an original suit, but 
merely ancillary and supplementary to the suit at law. Thus, in Free- 
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man v. Howe, 24 How. 460, 16 L,. Ed. 749, it was said by Mr. Justice 

Nelson, speaking for the court: 

"The principle is that a bill filed on the equity side of the court to restrain 
or regulate judgrnents or suits at law in the same court, and thereby prevent 
injustice, or an inéquitable advantage under mesne or final process, is not an 
original suit, but ancillary and dépendent, supplementary merely to the 
original suit, out of which it had arisen, and is maintained without référence 
to the citizensbip or résidence of the parties." Dunlap v. Stetson, 4 Mason 
349, Fed. Cas. No. 4,164, by Justice Storey; Cortes Co. v. Thannhauser (0. 
C.) 9 Fed. 226, by Judge Blatcbford ; 1 Bâtes Fed. Eq. Proc. § 46 ; Krippendorf 
v. Hyde, 110 U. S. 280, 281, 282, 4 Sup. Ct 27, 28 L. Ed. 145; Jones v. An- 
drews, 10 Wall. 327, 19 L. Ed. 935; Dunn v. Clarke, 8 Pet. 1, 8 L. Ed. 845; 
Clarke v. Mathewson, 12 Pet. 172. 9 L. Ed. 1041; Webb v. Barnwall, 116 U. 
S. 193, 6 Sup. Ct. 350, 29 L. Ed. 595 ; Minnesota Co. v. St. Paul Co., 2 Wall. 
633, 17 L. Ed. 886 ; Carey v. Kailway (Jo., 161 U. S. 115, 16 Sup. Ct. 537, 40 
L. Ed. 638. 

3. In suits of the character mentioned in paragraph 2, the court 
having jurisdiction, service may be made upon parties, défendant, 
to the ancillary bill, although they réside beyond the limits of the 
district. Freeman v. Howe, supra; Dunlap v. Stetson, supra; Cortes 
Co. v. Thannhauser, supra, and the foregoing authorities. The case 
of Pacific Railroad v. Mo. Pac. Ry. Co. (C. C.) 3 Fed. 772, 1 Mc- 
Crary, 647, relied upon by the défendants, is distinguishable from 
the présent one. In that case some of the nonresident défendants 
were not parties to the original suit, and there seems to hâve been no 
privity between them and the original défendants. As to the non- 
residents, therefore, the suit was original, and they could not be 
brought in. Hère, as it has already been shown, the suit at law was 
between the parties to the présent bill, or those standing in privity 
with them. This distinction should be borne in mind in considering 
the following language employed by Mr. Justice Blatchford, in Rail- 
road Co. v. Railway Co., 111 U. S. 522, 4 Sup. Ct. 583, 28 L. Ed. 498, 
and repeated by the Chief Justice in Carey v. Railway Co., 161 U. S. 
131, 16 Sup. Ct. 543, 40 L. Ed. 638 : 

"Ou the question of jurisdiction the suit may be regarded as ancillary to 
the Ketchum suit, so that the relief asked may be granted by tbe court wbich 
made the decree in that suit, without regard to the citizenship of the présent 
parties, though partaking so far of the nature of an original suit as to be 
subject to the ruies in regard to the service of process which are laid down 
by Mr. Justice Miller In Pacific Railroad v. Missouri Pacific Railway Co., 
(C. G.) 3 Fed. 722, 1 McCrary, 647." 

Besides Mr. Justice Blatchford decided the case of Thannhauser, 
supra, and he scarcely intended, by the language used in Railroad Co. 
v. Railway Co., 111 U. S. 522, 4 Sup. Ct. 583, 28 L. Ed. 498, to over- 
rule not only what he had said in Thannhauser' s case, but also to set 
at naught the rulings in Dunlap v. Stetson, supra, and Freeman v. 
Howe, supra. 

4. The présent bill, though an original bill in the chancery sensé 
of the word, is a continuation of the former suit, on the question of 
the jurisdiction of the court. Carey v. Railway Co., 161 U. S. 131, 
16 Sup. Ct. 537, 40 L. Ed. 638 ; R. R. Co. v. Railway Co. 111 U. S. 
522, 4 Sup. Ct. 583, 28 L. Ed. 498; Minnesota Co. v. St. Paul Co. f 8 
Wall. p. 633, 17 E. Ed. 886. 
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That being true, did the seventh section of the act, creating the 
Southern district of Texas,, transfer the suit, and ail jurisdiction over 
it, to the southern district? See Stillman v. Hart, 126 Fed. 359, 61 
C. C. A. 309. The question suggested is involved in doubt, but, in 
view of the fact that évidence was taken in the original suit at law, 
the court inclines to the view that the suit should be retained hère. 

An order will be entered overruling the motion to discharge the 
service and vacate the process. 



lu re CONNOR. 

(District Court, W. D. Washington, N. D. January 20, 190G.) 

No. 3.063. 

Bankruptcy — Exemptions — Washington Statute. 

Under the statute of Washington (Laws 1901. p. 222, c. 109; Ballinger's 
Code Supp. §3102; Pierce's Code, §5<!4(>), which in case of a sale in 
bulk of a stock of merchandise makes the purchaser responsible for the 
application of the purchase priée on the seller's debts, the seller by niak- 
iug such a sale must be deemed to hâve assented to such application, and 
on bis adjudication as a bankrupt cannot claiiu his statutory exemptions 
out of the money due from the purchaser. Nor do the creditors waive 
their rights in such fund by instituting involuntary proeeedings in bank- 
ruptcy against hiin. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § G69.] 

In Bankruptcy. On review of referee's ordcr respecting disputer) 
claim to exemptions. 

Westcott & Pinckney, for creditors. 
Dorr & Hadley, for bankrupt. 

HANFORD, District Judge. The sales in bulk statute of this 
state (Laws Wash. 1901, p. 232, c. 109; Ballinger's Code Supp. 
§ 3102; Pierce's Code, § 5346) has not been assailed in this case, and 
its validity will be assumed, although similar statutes in other states 
hâve been held to be unconstitutional. Sellers v. Hayes (Ind. Sup.) 
72 N. E. 119; Wright v. Hart (N. Y.) 75 N. E. 40-1. In this con- 
nection refer to McDaniels v. J. T. Connelly Shoe Co., 30 Wash. 552, 
71 Pac. 37, 60 L. R. A. 947, 94 Am. St. Rep. 889; Fitz Henry v. 
Munter, 33 Wash. 629, 74 Pac. 1003 ; Kohn v. Fishbach, 36 Wash. 70, 
78 Pac. 199; Eklund v. Hopkins, 36 Wash. 180, 181, 78 Pac. 787; 
Holford v. Trewella, 36 Wash. 655, 79 Pac. 308 ; Rothchild Bros. v. 
Same, 36 Wash. 680, 79 Pac. 480, 68 L. R. A. 281, 104 Am. St. Rep. 973. 

The bankrupt claims as exempt part of the unpaid purchase price 
of a stock of merchandise which- he sold in bulk previous to the initia- 
tion of bankruptcy proeeedings. The effect of the statute is. to charge 
the purchase price with a trust in favor of the vendor's creditors, by 
making the vendee responsible for the application of the money to 
the payment of their claims. It follows as a légal conséquence that 
the right of the vendor to receive any part of the money is postponed 
until ail of his creditors hâve been paid in full, and when the fund is 
insufficient to pay his debts in full he must be deemed to hâve re- 
tained no interest in the matter other than the right of a party to a 
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contract to enforce performance. In such a case performance means 
payment to the vendor's creditors pro rata. The transaction is in- 
consistent with any right of the vendor to claim the money under the 
exemption law adversely to creditors, because the statutory obligation 
of the vendee is necessarily incorporated into the contract, and the 
vendor must be deemed to hâve assented to the application of the 
purchase money, as the statute lias prescribed. Such assent on his 
part waived any right which he might otherwise hâve asserted to sé- 
lect the purchase money in lieu of other property which would be 
exempt from attachment or exécution for debt. The statute does not 
merely charge the purchase money with a trust in favor of creditors 
in substitution for their rights to enforce payment of debts due, by 
levying upon the goods in the hands of their debtor, but in unre- 
stricted terms it imposes an absolute obligation upon the vendee to 
see to the application of the whole of the purchase money, if neces- 
sary to pay ail the debts of the vendor. To hold otherwise, as the 
référée has held, would in effect change the law by judicial construc- 
tion, and this court disclaims the right to amend an unambiguous 
statute by construction. 

The contention that by instituting involuntary bankruptcy proceed- 
ings the creditors hâve waived rights, and that they are estopped to 
contest the claim to exemptions, appears to me to be insupportable. 
As stated, the argument is based upon a supposed requirement of the 
statute that they must, in order to claim its benefits, elect to accept 
the obligation of the vendee and surrender other légal modes of 
procédure against their debtor. I find no such requirement, express 
or implied, in the statute. 

The order of the référée sustaining the demurrer will be set aside, 
and the exemptions claimed will be allowed with respect to household 
furniture, etc., valued at $150, and disallowed as to the money. 



ANDERSON COUNTY v. KENTUCKY DISTILLERIES & WAREHOUSE CO. 

(Circuit Court, E. D. Kentucky. February 28, 1906.) 

Taxation — Statute Taxing Whisky in Wabehouse — Constitutionality. 

Under the statutes of Kentucky, as construed by the state Court of 
Appeals, the proprietor of a warehouse in which bonded whisky is stored, 
on the removal of such whisky, is liable for the annual taxes levied 
thereon, witli interest on each year's tax from December Ist of the year 
following that in which the assessment was made. Held, that such 
statute is not in violation of the Constitution of the United States, nor 
is it material, on such question, whether or not the proprietor of the 
warehouse is also the owner of the whisky. 

On Demurrer to Pétition. 

John W. Ray, for plaintifr. 
Charles H. Stoll, for défendant. 

COCHRAN, District Judge. The Court of Appeals of Kentucky, 
in the case of Commonwealth v. Rosenfield Bros. & Co., 80 S. W. 1178, 
held that, under the provisions of the Kentucky statutes in relation 
to taxation of whisky in bonded warehouses, the proprietor of the 
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warehouse is bound to pay, when the whisky is withdrawn therefrom, 
not only the annual taxes levied thereon whilst it was in the ware- 
house, but interest on each year's tax at 6 per cent, from the lst 
of December of the year following that as of the 15th of September 
in which it was assessed, and that lie was not relieved from so doing 
by the fact that the collecter of taxes had accepted from him the 
taxes only upon the idea that that was ail that he was bound to pay. 
This décision seems to me to be correct in both particnlars. Even if 
I had a doubt as to its correetness, I think I should follow it. 

The question as to whether the act was constitutional under the 
fédéral Constitution was not raised or considered in that case. The 
question as to such constitutionality of a substantially similar statute 
was considered in the case of Carstairs v. Cochran, 193 U. S. 10, 24 
Sup. Ct. 318, 48 L. Ed. 596, and it was held that it was constitutional. 
An attempt is made to distinguish that case from this, in that there 
the distiller was made bound for the tax, whereas hère the owner or 
proprietor of the warehouse is made liable for the tax. I do not 
understand that the distiller and the owner or proprietor of the ware- 
house are separate personages. The warehouseman and the dis- 
tiller I understand to be the same personage. No point was made 
by the Suprême Court of the fact that the Maryland statute provided 
that the distiller should pay the tax. It treated it as if it had provided 
that the warehouseman should do so. Mr. Justice Brewer said : 

"That under fédéral législation distilled spirits may be left in a warehouse 
for several years, that there is no spécial provision in the statutes in question 
giving to the proprietor wlio pays the taxes a right to recover interest thereon, 
and that for splrits so in bond ncgotiable warehouse receipts hâve beeu issueil, 
do not affect the question of the power of the state. The state is under no 
obligation to make its législation conformable to the contracts which the pro- 
prietors of bonded warehouses may make with those who store spirits therein ; 
but it is thelr business, if they wish further protection thau the lien given by 
the statute, to make their contracts accordingly." 

The pétition herein allèges that défendant was the owner or pro- 
prietor of the warehouse in question herein. On demurrer that al- 
légation must be accepted as true. Even if the statements made in 
the reports as to the warehouses being occupied by Ripy should 
be construed to mean that Ripy, and not défendant, was the owner or 
proprietor of the warehouses, plaintiff has a right to show that it is 
not true. 

The demurrer to the pétition is overruled. 



MATHER v. BARNES, KEIGHLEY & GREER. 

(Circuit Court, W. I). Ponnsylvania. Augnst 9, 1000.) 

No. 10. 

Venoob and Purcttarer— Fratjtwlent Misrepkesentations — Re.sctsston. 

A misrepresentation with regard to material facts, by whieh a purehase 
of property is Intentionally indneed, amounts to a t'raud, which vitiates 
the transaction and entitles the purcliaser to be relieved. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
cliaser, §§ 38-00.] 
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2. SAME— MEANS OF KNOWLEDGE— -DUTY OF PCRCTIASER. 

"Wbere, however, the mcans oi' knowlcdge ave at hand. and ave equally 
open To both parties, if the purclmser does not avail himself of them, he 
will not be heard to say that lie bas beon doceived by the misrepresenta- 
tions of tbe vendor, being charged witb a knowledge of ail tliat could 
hâve been so readily ascertained. 

[Ed. Note. — For eases in point, see vol. 48. Cent. Dig. Vendor and Pur- 
chaser, §§ 38-60 ; vol. 23, Cent. Dig. Fraud, §§ 30, 20.] 

3. Same — ïniiependext iNVKSTTG.vrroN by l'une hases. 

And tbe same rule obtains wbere, not resthig on the statements of the 
vendor, be midertakes to make and does niake an independent investiga- 
tion and vérification of bis own. 

[Ed. Note. — For cases in point, see vol. 48. Cent. Dig. Vendor and Pur- 
chaser, §§ 38-60; vol. 23, Cent. Dig. Fraud. § 18.] 

4. Same— Fraud Fbacteced in Course of Investigation. 

In ovder, however, to bave this offert, tbe examination must be an un- 
tranimeled one; and this is not tbe case whore fraud or concealment is 
liracticed in tbe course of it, or misrepresontations made which would 
theinsehes afford occasion l'or relief. An examination perverted in this 
woy by tbe act of tbe vendor is tbe same as no examination at ail. 

[Ed. Note. — For cases in point, see vol. 48. Cent. Dig. Vendor and Pur- 
cbaser, §§ 38-00; vol. 23, Cent. Dig. Fraud, §§ 17-22.] 

5. Same — Value of Iïargain in Matériau. 

Neither does it matter, if misconduct lie provi .!. tliat tbe bargain, even 
so, was a gooîl one, from which the purclmser is likely to sustain no loss. 
He is entitled to tbe bargain which lie supposed and was led to believe 
tliat be was getting, and is not to be put off with any other, however good. 
. [Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
ebaser, §§ 38-00 ; vol. 23, Cent. Dig. Fraud, § 24.'] 

6. Same-— Sale of Minéral Land — Qualifier Représentations — "Teade 

Talk." 

Wbere, as a part of the negotiations for the sale of eoal lands, it was 
representod by the défendants tliat the land was underlaid throughout its 
entire extent with a particular vein of coking eoal, for which the plaintiffs 
were seeking and on which the land was sold, but it was also stated as 
a qualification that they had not themselves been over the property and 
were not much acquainted with it, their représentations are to be taken as 
nothing more than the usual commeudatory expressions, which, as "trade 
talk," are accustomed to pass at such a time, and by which, however posi- 
tive, no one is expected to be bound. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, §§ 40, 50, 52, 53 ; vol. 23, Cent Dig. Fraud, §§ 12-14.] 

7. Principal and Agent — Acts and Statements of Accredited Agent. 

But the acts of an accredited agent within the apparent scope of his au- 
thority are tbe acts of the principal. Wbere, therefore. prospective pur- 
chasers of eoal lands were referred by those wbo had thein for sale to a 
party employée! by them to show the property as one who was thoroughly 
acquainted with it and as their représentative on the ground, and such 
party, in the course of an examination of it by experts, made statements. 
with regard to it which he knew to be untrue, and also concealed and 
deceived them with regard to certain important tests and indications which 
would be damaging, the territory being wild and mountainous, and re- 
quiring some one to guide such experts over it, and the eoal indications 
being obscure to a casual observer, the vendors were responsible for such 
misconduct, and, a purchase having been induced thereby, the purchasers 
wére entitled to be relieved. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Agent, §§ 583, 719.] 
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S. Vendor and Purciiaser— Rescission— Status Quo. 

While rescission will not be ordered, where the status quo bas been so 
changea tbat it cannot be restored, a substantial restoration is ail that is 
requlred ; and it is satisfied, as a rule, where the party against wbom tbe 
rescission is asked gets back what be parted witb, and the other party 
gives up what he got, unchanged. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
cbaser, §§ 205, 208, 209.] 

9. Same— Land Options. 

Plaintiffs by fraudulent inisrepresentations were induced to purchase a 
body of coal lands on vvhich at the time the défendants had some 60 dif- 
férent options or rigbts to purchase at a certaiu price per acre, on which 
priée a considérable advance was to be paid by the plaintiffs. In order 
to get title and complète tbe sale, with the acquiescenee of ail parties, 
the original owners were paid the portion coraing to them, upon execut- 
ing the proper conveyance to the plaintiffs, and the défendants were paid 
the rest. ÈeUk that it was no objection to ordering a rescission on the 
ground, as contended, that the status quo could not be restored, that the 
défendants would be compelled to take back tbe lands in place of the 
options which they had origlnally beld, which imposed no Personal ob- 
ligation, and also pay over, not only the money which they themselves 
got, but also that which had gone to the original owners. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, §§ 205, 208, 209.] 

10. Mines and Minerals— Rescission of Sale— Compensation to be Ordered 
on Reoonveyance. 

In a suit to rescind a purchase of coal land for fraud, which is sustained, 
the plaintiffs upon a reconveyance are entitled to hâve restored them the 
purchase money paid, with interest, the expenses incurred in baving the 
tltles searched and deeds made and reeorded, and the taxes ; but they are 
not entitled to expenditures for having the property examined and tested 
by experts, nor for the making of surveys, looking to tbe construction of a 
coke plant and the building of a branch railroad, nor for the organisation 
of a corporation under which to operate, nor the issuing of bonds to 
finance the transaction; neither of thèse being of direct benefit to the 
property. 

Hermon A. Kelley and Horace Andrews (of Hoyt, Dustin & 
Kelley), for plaintiffs. 

A. Léo Weil and D. M. Hertzog, for défendants. 

ARCHBALD, District Judge. 1 This is a bill to set aside a purchase 
of coal lands, on the ground of misrepresentation and fraud. In the 
spring of 1902 the plaintiffs, who were extensively engaged in the 
manufacture of iron at Cleveland and Youngstown, Ohio, were on the 
lookout for a body of coal lands on which they could erect a plant for the 
making of coke on a large scale. This was mentioned by Murray, one 
of their number, to R. M. Haseltine, an experienced coal man, at one 
time state inspector of mines in Ohio, who was commissioned to look 
over the différent bituminous fields ; and not long after, being at Union- 
town, Pa., he brought up the subject in turn to Barnes and to Keighley, 
with whom he was acquainted, and was told by them that they had 
about what he wanted in the neighborhood of Masontown, Va. At 
that time the défendants held a large number of options, which they had 
taken up on lands in that vicinity, amounting, in conjunction with a 

i Specially assigned. 
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tract of 1,800 acres, known as the "Falls Tract" — which they had in 
prospect, and which they secured in the course of the summer — to some 
5,800 acres ; ail, as it was asserted, being underlaid with the Upper 
Freeport vein, a recognized coal of the highest coking qualities. Hav- 
ing gone to Masontown shortly afterwards with Barnes and Keighley, 
and examined two or three openings about there, and being satisfied 
from this and the représentations which were made with regard to 
the character of the property, Haseltine, on june 23, 1902, took an 
option in writing, in his own name, at $25 an acre ; $10 to be paid down, 
and the balance in three equal annual payments, an advance of $13 on 
the amount which the défendants were themselves to pay. This action 
was communicated to the plaintiffs, but, owing to the absence of cer- 
tain of their number in Europe, was not able to be considered by them 
until September ; the option being twice renewed to meet that emergen- 
cy. It was not, therefore, until September 9th, two weeks before the 
last extension would expire, that Murray, on behalf of the plaintiffs, 
was able to go and look at the property. He was favorably impressed 
with it. and so expressed himself to Barnes and Keighley, and on Sep- 
tember 29th he visited it again, in company with Campbell and 
Wheeler, two other of the plaintiffs ; the three being shown certain 
parts of the property by the défendant Barnes. The extent of the 
field, the coking qualities of the coal, and the required railroad facilities. 
were discussed on this visit, it being asserted by Barnes with respect 
to the former that the Upper Freeport vein underlaid the whole proper- 
ty, making a continuous body of coal of about 6,000 acres, and that 
there was also an under vein, the Kittanning, which would be thrown 
in. Meantime a more extended and critical examination had been 
insisted upon by Murray, and steps were accordingly taken to hâve 
it made. A map was necessary, and McMillan, the county surveyor, 
who was engaged in surveying the property for the défendants, was 
directed by them to prépare it; and, not being able to complète his 
survey until the latter part of September, the option was extended 
another 15 days. George W. Shaffer, a résident of the neighborhood, 
who represented the défendants locally, and had assisted in getting 
together the options which they held, was introduced as one who was 
thoroughly acquainted with the property, and would show it to the 
parties who were to be sent to look at it, and it was under his guidance 
that the examination by experts which followed was made. Their 
reports were favorable, and on the strength of them the plaintiffs 
closed the bargain and took the property, paying some $139,000 for 
it. Upon putting on a corps of engineers, however, to trace the out- 
crop and plan for its development, it was discovered that the Upper 
Freeport vein, on the strength of which it had been taken, underlaid 
but about one-third of the field, and, in addition, by reason of being eut 
into by deep ravines and gulleys, it was left in such a detached, irregu- 
lar, and strung-out condition as to make the profitable mining of it a 
question. Feeling that they had been imposed upon, the plaintiffs, after 
some further investigation, took steps to rescind the purchase, tender- 
ing a reconveyance with reasonable promptness, and demanding back 
their money, and finally filing the présent bill. This is the case in 
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outline. The further particulars will be given in thc course of the 
discussion to follow. 

• The gênerai principles upon wliich a suit of this kind proceeds are 
too well settled to need the citation of authorities. A misrepresenta- 
tion with regard to material facts, by which a purchase of property 
is intentionally induced, amounts to a fraud which vitiates the trans- 
action, and entitles the purchaser to be relieved. As a qualification 
of this, however, it is at the same time universally held that, vvhere the 
means of knowledge are at hand, and are equally open to both parties, 
if the purchaser does not avail himself of them, he will not be heard 
to say that he has been deceived by the misrepresentations of the ven- 
dor, being charged with the knowledge of ail that could hâve been so 
readily ascertained. And the same rule obtains where, not resting on 
the statements of the vendor, he tmdertakes to make, and does make, 
an independent investigation and vérification of his own. Slaughter 
v. Gerson, 13 Wall. 379, 20 L. Ed. 627; Farnsworth v. Duffner, 142 
U. S. 43, 12 Sup. Ct. 161, 35 L. Ed. 931; Smith v. Curran (C. C.) 138 
Fed. 150. It is obvious, however, that in order to hâve this effect 
the examination must be an untrammeled one, and that this is not the 
case where fraud or concealment is practiced in the course of it, or 
misrepresentations made which would themselves afford occasion for 
relief. An examination perverted in this way by the act of the vendor 
is the same as no examination at ail. Neither does it matter, if mis- 
representation be proved, that the bargain, even so, was a good one, 
from which the purchaser is likely to sustain no loss. In an action 
of deceit, ho doubt,.this would be relevant on the question of damages, 
in order to show that there were none (Sigafus v. Porter, 179 U. S. 
116, 21 Sup. Ct. 34, 45 L. Ed. 113 ; Pittsburg Eife & Trust Co. v. 
Northern Central Ins. Co. [C. C] 140 Fed. 888), although to this the 
authorities are not ail agreed (Walker v. Walbridge, 136 Fed. 19, 68 
C. C. A. 569) ; but not so upon a bill to rescind (Hansen v. Allen, 117 
Wis. 61, 93 N. W. 805 ; Clapp v. Greenlee, 100 Iowa, 586, 69 N. W. 
1049). The purchaser is entitled to the bargain which he supposed 
and was led to believe that he was getting, and is not to be put ofr with 
any other, however good. It is of no conséquence, in the présent in- 
stance, therefore, that the plaintiffs got coal lands of intrinsic value, 
which are worth, perchance, ail that was paid for them, if they were 
fraudulently induced to believe, by représentations for which the de- 
fendants are responsible, that the Ùpper Freeport vein, for which they 
negotiated, underlaid the whole property, whereas in fact it extends 
over but a comparatively limited part. 

Turning, then, more immediately to the case in lnnd, it is not nec- 
essary to hold, as charged in the bill, that the plaintiffs are the victims 
of a scheme deliberately concocteci by the défendants to get ofï onto 
them property which was known not to bc of the character which 
they were led to suppose. It would, indeed, be difficult to so find. 
The évidence is not that way ; however, there may be circumstances 
calculated to arouse suspicion, looking back upon the transaction and 
having regard to the sequel. It may be, for instance, that "Jos." Barnes 
(one of the original parties who took up the options, but who sold out 



MATIIER V. BARNES, KEIGHLEY & GREER. 1005 

to Gréer during the negotiations), as well as Gréer himself, if not 
other of the défendants, had reason to believe that the Upper Free- 
port vein, by which the property was being sold, was of limited range 
over the Falls Tract, which constituted one-third of the whole acreage, 
and yet allowed it to be represented that it extended unbroken through- 
out the entire field, constituting, as it was declared, a body of coal of 
5,000 acres, reaching over to the Cheat river. "Jim" Barnes' remarks, 
also, to McMillan : "Oh, let's call it ail Freeport. We want the coal 
to go" — may seem to disclose a certain willingness to amplify, if not 
misstate, the facts ; and it would no doubt inspire greater confidence 
in their honesty of purpose if the défendants, one and ail, instead of 
clinging to the bargain after knowing the means by which it had been 
obtained, had followed the lead set them, and conceded the right of 
the plaintiffs to rescind. But giving due allowance to this and other 
circumstances which hâve been brought forward, and having regard 
not only to their individual but their collective weight, they are too in- 
conclusive to justify the charge of intended fraud on the part of the 
défendants themselves. The déclarations of the défendants with re- 
spect to the extent of the Upper Freeport vein may hâve been ex- 
pressed with greater positiveness than was warranted, particularly 
in view of the distinct intimation to the contrary which they had. 
But they were at the same time accompanied with the qualification that 
they themselves had never been oyer the property, and were not much 
acquainted with it ; and the statements could not therefore hâve been 
understood as anything more than the usual commendatory expressions 
which are accustomed to pass at such a time — "trade talk" — by which, 
however positive, no one is expected to be bound. Sawyer v. Prickett, 
19 Wall. 146, 22 I_, Ed. 105 ; Kimball v. Bangs, 144 Mass. 321, 11 N. 
E. 113; Pittsburg Life & Trust Co. v. Northern Central Ins. Co. (C. 
C.) 140 Fed. 888. And that the plaintiffs did not rely on thèse repré- 
sentations alone is shown by the expert examination which they uncler- 
took to make notwithstanding them. To the suggestion that "Jos." 
Barnes conveniently sold out his interest because he knew too much, 
there is to be opposed the confidence of Gréer, who knew pretty much 
the same facts, and yet was willing to put just so much more money 
into the property. And the casual remark of "Jim" Barnes, to which 
allusion has been made, is more than offset by his straightforward ex- 
pression of readiness to take back the property when its real character 
was disclosed, because it was not what had been represented or sold. 
That this course was not pursued, either by himself or the other de- 
fendants, is explained, according to counsel, not only by the advice 
that they were not liable, and the changed conditions which made it 
inéquitable, but also by the fact that the money which they got out of 
the transaction has been tied up in the purchase of other land in that 
vicinity. It is to be remembered, moreover, that it was the plaintiffs 
who sought out the défendants in this matter, and not the défendants 
the plaintiffs ; which naturally modifies our judgment, looking over 
the whole transaction. 

But this is by no means ail of the case, nor, indeed, the important 
part of it. The serious thing is the rascally conduct of George W. 
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Shaffer, the défendants' agent, in showing the property. As expressive- 
ly acknowledged by Barnes to Murray : "That G— d — Shaffer is to 
blâme for ail of it." That he purposely set about to mislead and de- 
ceive those who were sent by the plaintiffs to examine the land is 
overwhelmingly established. For this we hâve not only the accom- 
plished fact, but his own words as well, not being able to refrain from 
boasting of it after having been smart enough to do so. The motive 
is to be foimd in his interest. Not only was he employed by the de- 
fendants to show the property, for which he got so much a day, but 
he was further paid a certain price per acre (50 cents or a dollar, it 
seems to be differently stated) for each acre sold, which naturally 
made him desirous that it should go. He evidently resolved that it 
should not fail for lack of anything on his part, and it did not. His 
déclarations after the fact are objected to as inadmissible to bind the 
défendants, being merely narrative. But not ail of them stand that 
way. For instance, his taking McMillan to task for putting on his 
map the McKinney openings on the Falls Tract, which gave away the 
extent of the Upper Freeport vein in that section ; and his déclaration 
to E. M. Hartley, in the same connection, that he was not going to 
show thèse openings to Haseltine, and that "McMillan was too damned 
honest" ; both of which were before Haseltine was taken over the 
property. Also his directions to Sanford Scott, the day that Haseltine 
was at Masontown, "to put his hands over his mouth so that he would 
not give anything away," and to caution his men not to say anything 
to Haseltine as to where the coal lay, and particularly not to indicate 
that there was any opening on the Falls Tract except the one at the 
dépôt; significantly observing that, if a mountain boy like himself 
could fool an Ohio expert, "let him take his medicine," and that unless 
they did this, and if it was found that the coal went so far up the hill 
(referring to the McKinney openings), they could not get the field to 
go, and it would stop the whole sale. But whether after the fact or 
not, ail his déclarations and statements as to what he did and why he 
did it are direct évidence both of knowledge and of purpose, and in 
any view are therefore compétent. They are themselves facts, which, 
taken in connection with the occurrences as detailed by the parties 
whom he was conducting over the property, not only serve to give 
character to his acts, but disclose and confirm the déception practised 
upon them. 

The first expert put forward by the plaintiffs to make a critical ex- 
amination of the field was R. M. Haseltine, a coal man, as already 
stated, of considérable expérience, through whose acquaintance with 
the défendants, particularly Keighley, the parties had been brought 
together. His examination began September 25th, before the last 
visit of Murray and the others, which he missed, but was continued, 
by direction, after it. He had arranged to hâve McMillan show him 
the property, with whom he had worked in putting together the map of 
it ; but upon going to Morgantown, Shaffer turned up instead, meeting 
him with a conveyance at the station, and taking him in charge. The 
first point visited was the so-called "open eut" on the Falls Tract, the 
position of which, and other places referred to in the narrative to fol- 
low, will appear by the accompanying diagram : 
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It was declared by Shaffer that the vein hère was the same as Iiad 
been seen by Haseltine on préviens visits at the Oid Mill and the Scott 
mine, which was knowii to be the Upper Freeport, and that it extend- 
ed clear through to Rohr, as he would show him, and also over to Bee 
Run to the east — a distance of about six miles. It was a new exposure, 
as he said, which he had had made to demonstrate that the coal was 
under the whole field. This was untrue, and he knew it, or, at least, 
was in such doubt that he had no right to make so positive an assur- 
ance with regard to it. It may be that in the beginning he believed 
what he stated, for we find him contending with U. G. Watson, one 
of the original owners up there, before the Falls Tract was bought, 
that the Kephart property adjoining carried the Upper Freeport, hav- 
ing leveled over, as he said, from where it cropped in the road. Nei- 
ther is too great stress to be laid on the fact that when this tract was be- 
ing bought of the owners he argued that there were but 500 acres of the 
Freeport vein, where they contended for 600 or 700. Sale was being 
made by the acre, and he would naturally talk the quantity down, and 
accept, what they conceded, that at most but one-third of the tract was 
coal. But putting ail this aside, and whatever may hâve been his 
earlier views, enough remains to show that he had no doubt as to the 
character of this vein at the time in question. For instance, when 
asked by McMillan, after the défendants had taken up the tract, wheth- 
er he had not found a splendid opening of coal at this eut, he said that 
he had made the Falls people, the original owners, very sick over it, 
making them believe that it was a fine vein, although in reality there 
was nothing but a small stratum of coal and, then a stratum of slate, 
the coal and slate being so mixed up that it was of no value. To the 
same party also he said that there was no Freeport coal as far as Rohr, 
although he had told Haseltine just the contrary ; that it did not exist 
in that région, giving as a reason that wells had been bored there, and 
did not go through it. To W. H. Warner, a prospective purchaser, 
when he and Keighley and Shaffer were at the eut together in the 
early summer, Shaffer professed not to know what the vein was; it 
being generally agreed, however, by them ail that it was not the Upper 
Freeport. So to U. G. Watson, after describing how he had sheared 
down the sides of the vein with a pick, so as to make it look like Free- 
port coal, and telling him how he had fooled Haseltine with regard 
to it, he admitted that it was Kittanning. And after the deal with 
the plaintiffs was closed, and he was urging Sanford Scott, one of the 
original owners, to take cash and discount the notes which he held 
for the deferred payments due him, his chief argument was that the 
purchasers would find out that there was no coal in that section, and 
then not pay the rest ; which led Scott to say : "George, you know 
there is no coal in that country," to which he replied : "Damn it, I 
know that, and that is why we-are trying to get the money before they 
find out." There is évidence, also, that instead of this opening having 
been made in the ordinary manner, the sides had been carefully trim- 
med down, by reason of which the vein was given a much better ap- 
pearance, and one which was calculated to obscure the différent benches 
of coal and slate, and make them look pretty much alike. This is. 
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directly testified to, not only by the parties who did the work, but by 
others who saw it afterwards, and it is not necessary therefore to re- 
ly for it upon Shaffer's after vaporings ; and, as there was no reason 
for this peculiar préparation, except for purposes of déception, this is 
the only one that is able to be ascribed to it. There is no proof, it is 
true, outside of Shaffer's own statements, that in starting out with 
Haseltine he put a pick into the wagon, which subsequently disap- 
peared, so as to make évidence of his déclarations as to how he after- 
wards took it out and conveniently left it behind. But there is enough 
without this to convince of the duplicity which he professed to hâve 
practiced. It is also true that, notwithstanding ail, Haseltine was able 
to get a pre':ty accurate section of the vein, as is shown by the conif- 
parison of his report with that of Mr. Bâton, who examinecl it under 
favorable conditions after the plaintiffs had taken possession of the 
property. So that, if the matter stood on this alone, there would be 
little, if anything, to lay hold of. But it is not, after ail, the deceptive 
appearance given to this opening, nor the obstacles thrown in the way 
of a correct examination of it, although on the question of intent they 
are not to be lost sight of . It is the positive assertion by Shaffer that 
the vein so shown was the Upper Freeport that is justly complained 
of, and that it extended easterly to Ruhr and Bee Run in a continuous 
field, which was not the fact, to his certain knowledge. Coupled with 
his reiterated déclarations that he knew every foot of the territory, and 
had traced the outcrop around it, it could not hâve been understood or 
intended to be taken as a mère expression of opinion, which was to go 
simply for what it was worth, except as it was verified, but as a matter 
upon which he was fully advised, and which, therefore, could be re- 
lied on ; in the face of which it will not do to say that no one had any 
right to do so. 

Nor does the case stop hère. In fact it is merely the beginning. The 
next day Haseltine was taken to the Lucy Burke mine, over toward the 
Cheat river, the vein there being déclarée! by Shaffer to be the saine 
as at the Old Mill mine at Masontown, which he confirmed by point- 
ing out what he said was the Upper Freeport or Mahoning sandstone 
over it ; a very persistent rock, as he explained, by which it was usually 
iJentified. From there they went on clown into the Cheat valley until 
they came to Bee Run, and then up that stream to the Gibson mine, 
where the vein, according to Shaffer, was the same — a statement which 
its fiber and the surroundings seemed to verify. The course taken 
to reach this place was misleading, and in ail probability purposely so, 
but the statements made with regard to it as well as the Lucy Burke, 
might pass as nothing more than expressions of opinion, to be cor- 
respondingly allowed for. Neither is it necessary to stop over the 
évidence, which is abundant, that Shaffer knew, or was at least con- 
vinced, contrary to his assurances to Haseltine, that the vein at the 
Lucy Burke was not the Freeport ; nor to refer to his boasting after- 
wards to his neighbors as to how he had fooled him with regard to it. 
Ail thèse merely corne in, in the gênerai summary of his cô'nduct. As 
to the Gibson mine, however, there is something more serious. Thèse 
opènings were located on his father-in-law's farm, where he had' lived 
: 140 F.— 04 
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for a couple of years; and 200 feet higher tip in level, and not more 
than 100 rods distant, on the Mary J. Shaffer (his brother's wife's) 
farm, was another opening, known to be into the Upper Freeport, with 
which he was familiar. The vein at the tvvo places could not be the 
same, by reason of différences of élévation; and if this were so, and 
if it was the Kittanning and not the Freeport which outcropped at the 
Gibson, which was thus demonstrated, it was essential to a correct 
knowledge of the field to be shown the proofs of it. Nothing was said, 
however, with regard to the Mary Shaffer mine, although Haseltine 
and Shaffer went by there the next day in coming down to the Everly. 
Shaffer's excuse is that the mine had fallen in, of which there is some 
évidence. But even so, and although this may hâve prevented seeing 
the vein, it was still most important as showing the outcrop, and should 
not hâve been passed by. That it was designedly done there can be 
little question, and there was thus at this point in the examination not 
only willful misrepresentation but practiced concealment, sufficient, of 
itself, to justify a rescission if the défendants are responsible for it. 
Passing by the excursion through the Bull Run valley, which fol- 
lowed — where a large cascade of conglomerate in the bottom of the 
creek was represented to be Upper Freeport sandstone, and that 
vein was declared to underlie the entire valley, which was said to 
constitute a synclinal or trough — and also the visit to the Roby, 
several miles farther up, which was stated to be the other side of 
the synclinal, with ail of which Haseltine, as a coal expert, ought 
not perhaps to hâve been deceived, the next day, after an interme- 
diate visit to the Mary Cress and the Everly, they went to the Old 
Mill mine, near Masontown, which they examined, together with 
an opening some 500 feet across the creek, on a corner of the Falls 
Tract, on ail of which the Upper Freeport was unquestionably 
found. According to McMillan's map, a further opening was also 
shown in this section of the field, and Haseltine accordingly inquired 
about it; but was met by the statement that there was none, and that 
its entry on the map was a mistake. The country about there was 
declared by Shaffer to be an unbroken forest, with no way to get 
through it, owned by people in the East, who paid no attention to 
it. As a matter of fact, the map was correct, and there was a well- 
known mine (the McKinney) in the direction indicated, which had 
long been opened, and to which a county road directly led, from a 
point across the railroad near the station, up over the hills, some- 
what obscured from observation, however, where it started. Of ail 
of this Shaffer, of course, knew; but the openings told too plainly 
against the property to hâve Haseltine visit them. As will be seen 
by the diagram, they were in the Freeport vein, on the southerly ex- 
posure or outcrop, establishing beyond a peradventure the very nar- 
row and limited range of the field in that vicinity. Knowledge of 
this was thus of the utmost importance, and its concealment a most 
flagrant breach of faith, which nothing will excuse. This practic- 
ally closed the examination of the property by Haseltine; his subsé- 
quent visit, October 7th, after Murray and his party had been there, 
being without particular significance, merely for the purpose of ob- 
tining samples for coking, which he got from the Old Mill mine. 
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The next person to go upon the fleld on behalf of the plaintiffs 
was Théo. O. Deaumer, sent out by Mr. Selwyn M. Taylor, whose 
opinion had also been asked, to make a preliminary examination pre- 
paratory to that of his own. In the main Deaumer's expérience 
with Shaffer was similar to Haseltine's, but was somewhat peculiar 
at the outstart. As will be recalled, the option expired October 8th, 
and had been renewed for another 15 days; a further renewal be- 
yond that being refused. The time was therefore short, and on the 
day named Deaumer went to Morgantown with written instruc- 
tions from Mr. Taylor to trace approximately the outcrop of the 
Freeport, which was recognized as the controlling vein, and to get 
samples. Driving to Rohr, he inquired for Shaffer, and found he 
was at Masontown. Calling him up by téléphone, Shaffer came to 
Rohr at his request, but upon Deaumer telling his errand, and pre- 
senting his letter of instructions, Shaffer positively refused to show 
him the property, telling him that he might as well go right back to 
Pittsburg. Apparently reconsidering the matter later on, he said 
that he would go and see his people (the défendants), and find out 
what was the matter, whether anything had gone wrong; and he 
went off in the direction of Morgantown to do so. The next day, 
having heard nothing from him, Deaumer concluded to start out and 
find what he could unaided. Shaffer had * told him that the coal 
was down at the bottom of a ravine, which he pointed out, and so 
had one or two others, but going down into it Deaumer found noth- 
ing, and after wandering around for a couple of hours and getting 
lost he gave up the task, managing in some way, he hardly knew 
how, to get back at last to Rohr. Getting a message from Shaffer, 
he then went to Morgantown ; but on reaching there he found that Shaf- 
fer had gone on to Uniontown, Pa. — as he left word — to see his people. 
Puzzled by thèse maneuvers, Deaumer telegraphed Taylor, and got 
instructions to go ahead and do the best he could. In the meantime, 
however, Shaffer reappeared, and stated that his people knew noth- 
ing about this, and that he had no orders to go with him; but the 
next day he came, and said he had decided to do so. Three days 
had been wasted in this way, and the rest of that one was consumed 
in getting back to Rohr. Starting out from there the next day 
(Sunday) they had not gone far before the team balked, throwing 
them out, and breaking the harness, and they were compelled to re- 
turn to Morgantown for another outfit. Considering that it was the 
évident désire of Shaffer to use up time, and that this team had been 
procured at his urgency at a livery kept by a friend, whom he par- 
ticularly recommended, after Deaumer had already secured a convey- 
ance at another, it requires no stretch of the imagination to conclude 
that Shaffer had a good deal to do with its being balky. Be that 
as it may, another day was gone, making five in ail, and leaving 
but ten in which to make an examination and report and take up 
the option. 

Getting back, however, to Rohr, they made a final start from there 
the next morning, and driving along toward Masontown they came 
to the outcrop or coal blossom in the road, which is shown on the 
diagram. Deaumer wanted to stop and examine it, asking whether 
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ît was not Freeport coal. "Oh, no," said Shaffer, "that is one of the 
upper veins in this territory. Corne on about half a mile or so. I 
can show you the Freeport at a much lower depth, and you can 
get a sample." That this coal blossom was the Upper Freeport, 
and that Shaffer knew it, there can be no question. Arguing with 
Dr. Cobun on the subject, on one occasion, before any negotiations 
with the plaintiffs, Shaffer contended at first that it was the four 
foot or Masontown vein. But upon Dr. Cobun declaring that it 
was not, and that it was the Freeport, Shaffer acknowledged that 
he knew it, but that it was ail right to make others believe so. Dis- 
cussing with U. C. Watson, before the option on his property had 
been taken, whether certain farms to the north carried the Freeport 
vein, Shaffer declared that he had leveled across from where it came 
out at this point; thus conceding the identity of the outcrop there. 
On the other hand, in several différent talks with Squire Scott 
with regard to taking up thèse same farms, Shaffer maintained that 
it was not material whether they were secured or not, as the Free- 
port ran out there. Not far away, also, Shaffer had helped to sur- 
vey and lay out on the Scott farm a two-acre réservation around a 
coal opening, which was recognized to be in the Freeport vein. 
There is other évidence, more or less conclusive, to a similar ef- 
fect, which might be re'ferred to. But without going into it, there 
is enough, as it stands, to show a willful misrepresentation by Shaf- 
fer of the facts with regard to this coal blossom, the importance of 
which to a correct estimate of the field was conspicuously apparent and 
fully known to him. Located high up in the hills, as it was, if this 
coal blossom was the Upper Freeport, it showed that the vein, ris- 
ing rapidly from the Old Mill mine on the south, ran out at this 
point, discrediting the entire territory beyond it. This the expert 
whom he was conducting over the property was entitled to know, 
and Shaffer was bound to disclose it, or, at least, not to misstate, 
as he did, the facts which he knew with regard to it. 

Having got Deaumer by the coal blossom, and saying nothing to 
him about the opening in the Freeport on the Squire Scott farm, just 
spoken of, Shaffer took him, as he had promised, to what was in 
reality an Upper Freeport opening farther on, known as the Sanford 
Scott Mine (not the Squire's) also sometimes called the Jacob Grove. 
This is a southerly exposure, and is down in a ravine, over the hill, 
so as to convey the idea of a low level, and is quite deceptive on that 
account, except as it be corrected by other data. It was correctly 
stated, however, to be Freeport coal, and the other matters, of course, 
were for the expert. From there the two went back to Rohr, and 
then out another road to the Mary Cress mine, which is also a south- 
erly outcrop of the Freeport, and was so stated. It is similarly ap- 
proached, however, in a way to suggest a low level, and is not cal- 
culated, therefore, to give an altogether correct impression ; but for 
that, by itself, no one is to be held responsible. The Lucy Burke was 
next, and was also reached from Rohr, and pretty much the same 
occurred there as at the visit of Haseltine. Deaumer was pleased 
with the coal exposure, and asked if it was the Upper Freeport, to 
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which Shaffer said, "Yes, this is the same coal we saw over at the 
Mary Cress bank." It was at the foot of a pretty good-sized hili, 
and some boulders on top, which attracted Deaumer's attention, were 
said to be the Mahoning sandstone. 

Following the same course pursued with Haseltine, Deaumer was 
next taken down into the Cheat valley, and then up it to Bee Run, 
and then up Bee Run to the Ë. C. Gibson property. Noticing 10 or 
12 inches of slate in the vein at that point, Deaumer asked what was 
the matter, and whether Shaffer was sure it was Upper Freeport, 
to which Shaffer replied, "Yes" ; that he knew it was the same as the 
Mary Cress. As to the slate, he said it thinned down farther in, 
and was merely local, and, going into the mine to satisfy himself, 
Deaumer found that this was so. Hère, again, the same as with 
Haseltine, Shaffer omitted to point out any of the other openings 
in that vicinity, the importance of which to a fair knowledge of the 
field has already been alluded to. He did, however, show the Taylor 
mine farther down, going from there up the Bull Run valley to the 
Roby mine, which was correctly given as Upper Freeport coal, and 
thence to Masontown, where they examined the Old Mill mine and 
the Scott mine opposite it. "Now," said Shaffer to his companion, 
"you hâve been around the outskirts of this field pretty well, and we 
hâve been to one or two places in the middle, and you can see that 
the whole of it is underlaid with Upper Freeport coal." This he al- 
so undertook to demonstrate by the map by referring to the différent 
places where they had been. After supper Deaumer got looking at the 
map again, and was led to ask whether there were not some openings 
on that part of the Falls Tract near where they were which he could 
see. "No," said Shaffer, "there is no use of going over. there. The 
coal dips right under the creek. You can't see it. There's no ex- 
posure, and furthermore it's too rough. You can't travel back in 
there." Returning to Rohr, and again consulting his map, Deaumer 
noticed the indication of an opening (the McKinney) on this tract, 
the same as Haseltine had, and again brought the matter up, asking how 
it happened to be there. But Shaffer declared that the map was not 
right, and that the opening ought not to be on it ; that McMillan put 
it on, but that it did not belong there. Ail of which, of course, was 
untrue. 

The final point visited was the so-called "open eut," on the north- 
west margin of the field, which Shaffer was possibly moved to show 
by reason of Deaumer's inquiry for developments on the Falls Tract. 
To this, therefore, the next morning, they started out, but found it 
in such a condition that, according to Deaumer, he could only get 
a glimpse of it. There is nothing to account for the transformation 
which had taken place in this opening in the three short weeks since 
Haseltine saw it, and there is at least ground for suspicion that it had 
not fallen in unaided. But that, after ail, is not so material. The 
telling thing is, that hère, as well as elsewhere, at essential points 
ail over the territory examined, in the face of what he knew to the con- 
trary, Shaffer declared that the vein was the Upper Freeport, the 
same as at the Mary Cress, establishing, as he said, the extent of 
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the field. While still at this eut, with Shaffer's assistance, Deaumer 
proceeded to sketch in on his map the line of the Upper Freeport 
outerop, as indicated by his supposed observation of it at différent 
points ; this line, as so laid out, Seing thus not only inherently in er- 
ror in its gênerai contour, by reason of Shaffer's misrepresentations, 
but also, at several places along the creeks and valleys in the middle, 
being made, by Shaffer's misleading promptings, to vary widely- from 
where it was ultimately found. 

With this misinfonnation instilled in to the assistant whom he 
had sent out, Mr. Selwyn M. Taylor, on October 14th, came himself 
upon the field. Shaffer said that another party wanted to see it, 
and left Mr. Taylor to the guidance of Deaumer, by whom he was 
shown the coal blossom in the road, the Sanford Scott or Jacob 
Grove pit, the Old Mill mine, and the Masontown bore hole to the 
south of that. For lack of time they did not visit the openings to 
the northeast, towards the Cheat river, but Deaumer told Mr. Taylor 
that according to Shaffer they were Upper Freeport, which Shaffer 
had further assured him underlaid the whole. He also showed the 
notes which he had taken, and the line of the outerop as he had sketch- 
ed it in with Shaffer's aid. Being asked by Taylor why he skipped 
certain openings with it which were marked upon the map, he ex- 
plained that Shaffer said they were not the Freeport but the Upper 
Four foot or Masontown vein. He also repeated the déclaration of 
Shaffer that the McKinney openings, shown on McMillan's map, were 
a mistake. The misconception of the property induced by Shaffer 
was thus carried forward, and colored the views of Taylor, and the 
déception of the three experts who had examined the property was 
complète. Based on the data which he supposed he had obtained, on 
October 20th, Mr. Taylor made a favorable report, which, with a 
similar report from Haseltine, was gone over carefully by the plain- 
tiffs, and, after a further extended conversation on the subject with 
Taylor by téléphone, it was decided on October 23d, two days be- 
fore the option expired, that they would accept. The défendants 
having been notified, a new and somewhat modified contract was sub- 
sequently drawn up, by which, among other things, the price per 
acre was reduced to $23.50, following which steps were taken to 
hâve the titles examined and the proper papers passed. By the middle 
of January, 1903, deeds were executed and delivered and payments 
made as to ail but three of the différent tracts, and by April 4th 
everything as to thèse also had been closed up. Meanwhile a corps 
of engineers were put upon the property, to run the outerop line, 
and another to locate a site for the proposed coke plant, and lay out 
the branch from the Baltimore & Ohio Railroad. It was at this 
juncture, and as a resuit of the survey, that the plaintiffs for the first 
time discovered the deficiencies in the property and the mistake 
which had been made in the estimate of it; and being convinced, as 
already stated, after having fully investigated the subject, that they 
had been badly imposed upon, and the défendants, after having their 
attention called to the matter, having refused to recognize their re- 
sponsibility, the présent bill was brought. 



MATHER V. BARNES, KEIGHLEY & GREER. 1015 

By the facts which hâve been so recited, and others to be fotmd 
in this record, it is established to a démonstration that the most 
glaring misstatements were made with regard to the character of 
the property, on which the plaintiffs were led to rely, as the re- 
suit of a confidence directly inspired, the responsibility for which the 
défendants cannot avoid. It is of no conséquence that they are not 
themselves convicted of misrepresentations, and that they suffer for 
the delinquencies of another. This is unfortunate, but it is not ma- 
terial. The acts of Shaffer, their accredited agent, within the ap- 
parent scope of his authority, were their acts, and his misconduct 
theirs, and they must take the bargain so secured with ail its infirm- 
ities — the burden equally with the benefit. 

It is idle to argue against his agency, the défendants having ex- 
pressly recognized and held him out as their local représentative to 
show prospective purchasers over the property, on whose knowledgc 
they could rely. The country was wild and mountainous, which 
made it important that some one intimately acquainted with its pe- 
culiarities should act as a guide ; for which we need no more than 
the expérience of Deaumer in trying to make an independent exami- 
nation of his own. But more than this, the coal indications to a casual 
observer were obscure and elusive, and needed an interpréter, and 
this the défendants undertook to supply. Declaring themselves un- 
familiar with the property, in repeated conversations with Murray 
and Haseltine, they referred them to Shafrer, as one who had taken 
up the coal field for them, and was thoroughly acquainted with it, 
and would show it to any one who was sent to examine it. He was 
actually under contract with them to do so, and was to get $2 a day 
for his services, in addition to the price per acre he was to receive in 
case of a sale ; on which basis the défendants settled with and paid 
him for what he did in taking Haseltine and Deaumer over the prop- 
erty, thus virtually adopting and confirming his acts. The conten- 
tion is that he was merely to take the plaintiffs' experts to such points 
as they desired to see, and that, as to anything outside of this, he was 
a volunteer. But he did not so understand his duties, nor did they; 
nor was that the extent of his contract or commission. He was to do 
this, but he was to do more. He was to show the field as an aid in 
selling it, and was expressly commended to the confidence of the 
plaintiffs to that end. So accredited, he was bound to show it as he 
knew it, without évasion, concealment, or misrepresentation. No 
doubt the défendants might hâve contented themselves with much 
less. They were not required to make any disclosures with regard 
to the property, allowing the plaintiffs to get such information as 
they could. But this would not hâve sold the land, and they did not 
stop with it. Nor could it hâve been understood that, in introducing 
and commending Shaffer as one who was intimately acquainted with 
the property, and would show parties over it, it was intended to lim- 
it him to acting as a mère uninformed and uninforming guide. 
He was not called, of course, to furnish expert knowledge, and, as 
already observed, his expressions of opinion are carefully to be dis- 
tinguished from his statements of fact. It was for those who were 
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sent to examine the propertyto dravv their own conclusions from the 
information which they received and the observations vvhich they 
made, and it was on this that the plaintiffs were expected to rely. 
But this required the information furnished to be as complète and 
accurate as possible, and in undertaking to give it, through Shaffer, 
as they did, the défendants were bound to sce that it was as he and 
they knew it, and not misrcpresented or distorted, or concealment 
and déception practised, as was the case. 

It is said that the experts who were employed by the plaintiffs 
failed in their du'ty, and relied on what was told them to an extent 
that they had no right to do ; that they were bound to take the state- 
ments made them only so far as they were proved; and that this is 
nothing more nor less than an attempt to put ofï on the défendants 
the resuit of their ineffïciency and mistakes. Also, that the de- 
fendants did their full duty when they placed in the hands of Hasel- 
tine and Deaumer carefully prepared maps of the territory, show- 
ing the différent openings, to which they were severally taken, and 
allowing them to make such observations and déductions as they 
chose; and that the plaintiffs relied, on the examination so made, and 
the reports which they got through thèse sources, with the character 
of which the défendants had nothing to do, and for which they are 
not now to be held. But this is more specious than sound, and has 
already practically been answered. It seeks to measure the défend- 
ants' responsibility by the delinquency of others, if any, rather than by 
their own ; and it puts out of sight the direct agency which they had 
in the final resuit. It may be that Haseltine and Deaumer allowed 
themselves to be drawn into a confidence which they should not 
hâve entertained, as the sequel no doubt proves. But it cannot be said 
that the professions of Shaffer as to his in'timate knowledge of the 
country, as well as the crédit directly given him by the défendants, 
did not invite, as well as justify, it at the time. And it ever cornes 
with an ill grâce for any one to suggest that too implicit a reliance 
has been put in what he has said and done. Pom. Eq. Jur. § 896, 
n. Nor was it to be expected that those who were inspecting the 
property under Shaffer's guidance would not only steel themselves 
against his statements, but be able to detect the déception in which 
he indulged. They were at least entitled to rely on being treated 
with common honesty, and not to assume that they were dealing with 
a rascal. And to expert reports, based upon misinformation and 
concealment, as thèse were, a purchaser cannot in ail conscience be 
held. Undoubtedly, the plaintiffs were led to close with the option 
and take the property on the favorable reports of it which they got. 
But this only serves to emphasize the responsibility of the défendants 
for the fraudulent means by which thèse reports were induced. 

It is said, however, that the character of an undeveloped coal 
field, such as this, can never be determined with accuracy, and, the 
means of knowledge with regard to it being open to the same ex* 
tent to both parties, the purchaser is bound- to investigate it for him- 
self, and is not entitled to rely upon the représentations of the ven- 
dor, which are to be taken as mère expressions of opinion, by which, 



MATHER V. BARXES, KEÏGIILEY & GREER. 1017 

as it is conceded, no one is expected îo be bound. The gênerai prin- 
ciple which is so appealed to lias been already rccognized in tins opin- 
ion, but has no application to the case as made. It lias also been 
practically disposée! of in what is said above. An examination of the 
field by the plaintiffs may hâve been a duty, and, had it been made 
without any attempt on the part of any one to influence it, there woukl 
hâve been no just ground for compla'mt. But unfortunately that 
was not the case. There was a direct intervention in it by the dé- 
fendants, through the agency of Shaffer, which upsets it ail. It may 
be that his statements with regard to the character and iderttity of 
the vein might pass, under ordinary circumstances, as mère ex- 
pressions of opinion, under the rule invoked. The trouble is, how- 
ever, that they were made in the face of direct knowlcclge to the 
contrary, which he had no right to misstate, as he did. They were 
in fact, for the most part, nothing short of positive falsifications, 
accompanied also by concealment and deccptive showing, the re- 
sponsibility for which the défendants must assume. 

It is further said that the dcnial by Shaffer that there were any 
developments on the Falls Tract, such as the McKinney openings, is 
the only serious thing in the case, and is met and offset by the fact 
that they were plainly shown on McMillan's map ; and that, the défend- 
ants having unmistakably in this way affirmed to their existence, neithet 
Haseltine nor Deaumer was authorized, on the mère say-so of Shaffer, 
to assume that they were not there. It amounted at the most, as it is 
urged, to an assertion by the défendants by one représentative that 
there were such openings, and a déniai of it by another ; and, the one 
being as much to be relied on as the other, concealment cannot there- 
fore be charged. It is conceded that a différent aspect woukl be put 
upon the matter, so far as Haseltine is concerncd, if Shaffer called Mc- 
Millan to task for it in his présence. But this is denied ; the interview 
in which that occurred, as it is claimed, being when Haseltine was not 
there. The évidence is not clear upon the latter point, and the défend- 
ants' version may therefore be accepted. But, even so, it does not jus- 
tify the argument made. Notwithstanding the map, it could not be 
expected that Haseltine woukl persist in the face of Shaffer's déniai. 
What good, indeed, woukl it hâve done him if he had? And what in- 
quiry of others, after Shaffer's careful instruction to the people about 
there, would hâve been likely to succeed? No road to thèse disputed 
openings was indicated on the map, and none was visible ; in confirma- 
tion of wdrich he was assured by Shaffer that the country in that 
direction was an impassable wilderness, owned by people who paid no 
attention to it. This was plausible, and was bound to prcvail, coming, 
as it did, from one of whose intimate acquaintance with the région 
Haseltine was assured, not only by his own reiterated déclarations, but 
by the assurances of the défendants themselves. Against the particu- 
larity and positiveness of statement indulged in by Shaffer, the map 
counted for little, and could not be expected to. At the best, it was in- 
definite and inconclusive, the unsupported déclaration of an absent par- 
ty, and to cling to it under the circumstances would hâve been a reflec- 
tion by Haseltine on his companion, which might hâve deprived him of 
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his further guidance. He had a right, therefore, as had Deaumer after 
him, to rely on the statement of Shaffer that the map was a mistake, 
and to disregard it as he did. It is, of course, not to be accepted that 
this is the only serions feature in the case. There are others equally 
so, even if this were out of it; but the truth is that, notwithstanding 
what is said of it, it is to be reckoned with along with the rest, in the 
gênerai account which the défendants hâve to face. 

It is finally urged with confidence, as a ground for denying relief 
notwithstanding the misrepresentations proved, that the relation of the 
parties to the subject lias been changed, and that, the plaintiffs being 
unable to restore the status quo, the right to rescind, if it ever existed, 
is now irreclaimably gone. The défendants, as it is pointée! out, at the 
time they were approached by the plaintiffs, had some 60 différent 
options, by which the collective fïeld was held. This imposed upon 
them no personal obligation, merely giving them the privilège, accord- 
ing to their ability and pleasure, to take or refuse any one or ail. 
Thèse options, by their contract with Haseltine assignée! to Murray, 
they agreed, as it is said, to hand over, without more, at a certain ad- 
ditional figure, an option on an option, which also involved them in no 
responsibility, and enabled them simply to make the différence in 
price. This optional contract, as it is further said, was subsequently 
superseded by the one of November 17th, with new and modified pro- 
visions, which put quite a différent aspect upon the matter. The price, 
for one thing, was reduced from $25 to $23.50 an acre, and there was 
to be no less than 5.000 acres in ail, while by the original agreement 
nothing was said about this; and according to the options which the 
défendants were to turn over, payment was to be made simply by the 
coal acre, the quantity of wdiieh was to be determined by a survey. 
Abstracts and searches were also now required, showing marketable 
titles free and clear of incumbrances, which had not been previously 
exacted. And whereas, by the prior agreement, payment was to be 
made to the défendants themselves ($10 an acre down, upon présenta- 
tion of a good and sufficient title, and the balance with interest in three 
annual payments) , leaving it to them to take care of the purchase money 
going to the original owners, by the subséquent agreement, payment 
to the latter was to be made direct, and only the amount over and 
above this was to be turned over to the défendants. As the resuit of ail 
of this, it is pointed out that, if rescission is now ordered, the défend- 
ants will get back, not the options which they held and the freedom 
of action which they enjoyed under them, but will be saddled with 
the land itself, which they might never hâve concluded to take, to- 
gether with the additional tract about the Everly mine, which the plain- 
tiffs directed to be purchased, not included in the original bargain ; and 
they will also be required to repay the whole purchase price— some 
$139,000 — to say nothing of the other moneys claimed, over $70,000 
of which has gone into the pockets of the landowners, and of which 
they never got a penny. Moreover, had they taken up the land them- 
selves, on the options which they held, but which are now inoperative, 
the deferred payments, as it is claimed, would hâve been met by the 
earnings from the property, which they had proposed tJ develop, but 
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which îs now a dead load on their hands, having yielded nothing also 
ail thèse years, while interest has been mounting up against them. 

It is no doubt true that rescission will not be ordered, where the 
status quo has been so changed that it cannot be restored. 29 Am. & 
Eng. Ency. Law (2d Ed.) 647; 6 Cyc. 306. But this is merely 
out of the désire to do full justice, and is not to be carried too 
far. A substantial restoration is ail that in any event is required. 
29 Am. & Eng. Ency. Law (2d Ed.) 649; 6' Cyc. 307, 310. It 
is satisfied. as a rule, where the party against whom rescission is 
asked gets back what he parted with, and the other party gives up what 
he got, unchanged. The mistake in the présent instance arises from a 
misconception as to what this was. The misrepresentations upon 
which a rescission is asked entered into the whole transaction, and 
there is no distinction between the contracts such as is sought to be 
made. The false impression created in favor of the property continued 
to be operative to the end, and affccted, not only the contracts them- 
selves, but ail the steps by which the sale was finally consummated. 
The purpose of the negotiations from the beginning was, on the one 
hand, to get the property, and on the other to dispose of it at the price 
agreed upon, and they cannot be divided up in the way suggested in 
order to let the défendants out. Their relation to the property, of 
course, has changed, but that is not material. It had to, in order to 
carry out the bargain which they made, as was, in deed, well under- 
stood. The plaintifïs did not buy the options, as argucd, but the b.nd, 
which the options merely held for the défendants, and enabled them to 
dispose of at the large profit which they made. The payments to the 
original landowners were necessary m order to get title, and were with 
the concurrence and for the convenience of ail parties. They were the 
saine, in effect, as if made to the défendants themselves, and, not being 
able to be required back from the landowners, with whom the plaintifïs 
hâve no contract connection, and who are not chargeable with any- 
thing, the burden of repayment must be assumed by the défendants, 
whatever personal hardship it may entail. They get back the prop- 
erty in the same condition that it was, even though their relation to 
it may not be so favorable, which is ail that they can ask, being them- 
selves alone responsible for the change. Otherwise, notvvithstanding 
the fraud practiced upon them, if the argument should prevail, the 
plaintifïs would be compelled to keep the property which has been put 
off upon them, which was not what they bargained for or wanted, oi 
was represented to be; while the défendants, by whom this situation 
was brought about, would be permitted to hâve the full benefit of the 
transaction, and retain the large amount of money which they made out 
of it. This is not equity, and is not the rule to be hère enforced. 

It remains to consider the exact mcasure of relief to be given by the 
decree. A reconveyance has been tendered, and the deed which bas 
been executed in that connection will be made effective when the de- 
fendants are in shape to comply. And in return for it the plaintiffs 
will be entitled to be reimbursed the money which they paid out on the 
strength of the purchase and as contemplated by it. This has been 
gone into, in détail, in the proofs, for the purpose of saving the expense 
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ancl dclay of a référence to a master, so as to corne at once to a final 
decree. A statement by items of what is claimcd on this account by 
the plaintiffs is set forth in the margin 1 ; but only a part of it can 
be allowed. The expense, for instance, of sending experts into the 
field to examine it and test the coking qualifies of the coal was pre- 
liminary to a purchase, and independent of it, and for it the défendants 
cannot be held. The plaintiffs would not hâve taken the property 
without an examination, and the expenses would thus hâve been in- 
curred whether they did or not. It stands hère the saine, in fact, as 
though there had been no sale at ail. If the misrepresentations which 
are relied upon had preceded the examination, so that it could be said 
to hâve been induced by them, it might be différent, but as it is this 
item must go out. The same is true of the traveling expenses incurred 
in that connection, and the small item of expense for smelting. Neither 
can claim be made for outlays incident to the incorporation of the Coal 
& Coke Company which was organized. A corporation to develop 
the property and a bond issue to finance the enterprise may hâve been 

1 Services of experts in examiuing and reporiing upon the 
eoiil field, niul in examining ancl testing tlie coke front 
the Kreeport vein of coal : 

R. M. Haseltine $1,031 00 

Selwyn M. Taylor 474 21 $2,406 17 

Expense in smelting coke 13 00 

Expense l'or traveling to examine tlie field of coal. in- 
eluding telegrams and telejihone messages 487 86 

Expense for légal services in drafting contracts. exam- 
ining and passing npon deeds, abstracts. and titles to 
ail the property entering into the field of coal ; orgnn- 
ization of the Masonto.vn Coal & Coke (Company ; prép- 
aration of mortgage and issne of bonds : other lil-e 
services connected thorewith, with expenses of travel- 
ing 4,486 97 

Expenses for taxes on property, reeordiug of deeds, paye- 
ments to assessors, ete $570 28 

Crédit : Tax assessor's fee returned 2 50 

Balance 576 78 

Expenses ineidental to the organization of tlie coal and 

coke company, including issne and printing of bonds, 

payment to public officers, with interest on bonds 

prior to discovery of fraud, certification of bonds, 

ete $1,141 67 

Crédit: Interest reeeived on bank deposit 722 22 

Balance 419 45 

Expense of supeiïntendonee of property, inclnding ini- 
tial siens toward construction of coking plants and 
railroad prior to discovery of fraud $2,200 02 

Crédit : Office supplies sold 25 92 

Balance 2,184 00 

Expense of engineering in connection with construc- 
tion of coking plant and railroad 3,917 90 

Amouut paid for coal lands '" 138,923 01 

Total $153,415 14 
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convenient commerciaîly, but they were not essential to the use and 
enjoyment of the property, so as to make the défendants responsible. 
This includes also the claim for légal services, except so far as they 
were incurred in the examination of titles, making of deeds, etc. The 
expense of superintendence, including the steps looking to the con- 
struction of a coke plant and the building of a branch railroad, and 
the engineering work involved therein, présent a closer question. 
Thèse expenditures were made on the strength of the purchase, and 
the development of the property in this way was the subject of dis- 
cussion between the parties, so as to be known to the défendants to 
hâve been in contemplation. It is at the same time true that, if they 
had gone on and resulted in actual improvements, no claim, according 
to the authorities, could be made for them, except to the extent that 
they directly benefited the property (16 Am. & Eng. Ency. Law [2d 
Éd.l 75 ; 29 Am. & Eng. Encv. Law [2d Ed.] 651 ; 6 Cyc. 642) ; a 
considération which seems to effectually exclude them. 

This leaves merely the purchase money paid, with interest, the légal 
services for examining titles and making deeds, and the recording 
fées, taxes, etc. 29 Am. & Eng. Ency. Law (2d Ed.) 651. The aggre- 
gate amount of this will be settled by the decree, and a reasonable time 
will be given for its repayment. As the deed reconveying the property 
will not be delivered until this is completed, there is no occasion at 
présent for ordering a lien in favor of the plaintiffs, or providing for 
a sale of the property in case of default, with a decree against the de- 
fendants for the deficiency. The decree to be entered will impose a 
Personal obligation, and it will be sufficient to meet th^ other matters 
when they arise. The défendants will also pay the costs. 

Let a decree be drawn by counsel to the effect indicated. 



THE MARGARET. THE IMPERATOR. THE S. O. NO. 50. 

(District Court, E. D. Pennsylvanie. July 23, 1906.) 

No. 49. 

Coixtston — Tva WITH Tows AHD Anchobed Sloop — Pailtjee to Keep Peopeb 
Distance. 

A tug passing clown the Deiaware river on the east side of Chester 
Island with two barges on a hawser, and with an ebb tide, held in fault 
for a collision between one of such tows and a sloop anchored on the 
west side of the channel, for a failure to keep sufficiently to the other 
Bide of the channel. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, 
î§ 200-202.] 

In Admiralty. Suit for collision. 

G. Albert Smyth and Henry C. Huey, for libelant 
Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. On the lOth day of October, 1905, 
the Margaret anchored about 11 o'clock on the east side of Chester 
Island, in the Deiaware river, but on the west side of the channel. 
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Her jib and top sail were down and the main sail was flying with the 
wind, which was from a direction a little south of east. There had 
been an ebb tide for about one-half an hour. The combined effect of the 
tide and wind upon the yacht caused her bow to point east toward the 
Jersey shore as she lay at anchor. About 12 o'clock the Imperator, 
a tug towing two barges abreast, at the end of a hawser about 200 
feet long, was seen by Ciifford P. Futcher, captain of the yacht, com- 
ing around the bend at a point on the Jersey shore about three quarters 
of a mile distant and headed down the river with the tide. The tug, 
with its tow, seemed to be coming toward the yacht, and the captain 
of the latter called to it to keep off. The Imperator passed the yacht 
at a distance of from 50 to 150 feet east of it, but the barges, being 
towed behind the tug at a distance of about 200 feet, struck the bow- 
sprit of the yacht causing damage thereto. The libelant contends 
that the tug came too close with her tow, and that the barges swerved 
from their course to the east and struck the Margaret while she lay 
at anchor. The respondent daims that just as the tug passed the 
yacht the latter broke her anchor and moved through the water south- 
eastwardly into the barges, although no one was at the wheel of the 
yacht at the time, and that she moved in a direction against the wind, 
which was blowing hard. 

The évidence convinces me that the yacht was at anchor, and that 
it coukl not after the tug had passed start up against the wind and 
make the distance claimed that it did make southeastwardly to reach 
Barge No. 62, but that the Imperator, coming down the river with the 
tide, with the wind from the southeast, was towed too close to the 
yacht and swerved over toward the yacht. The captain made an 
effort to correct the error when too late, by heading the tug to the 
Jersey shore, but his efforts failed to prevent Barge No. 62 from col- 
liding with the yacht. The Margaret was anchored far enough west 
of the center of the channel between the island and the Jersey shore 
to enable the tug, with its tow, to pass safely had it kept off from the 
west side of the channel, which it failed to do. It is therefore re- 
sponsable for the damage caused by the collision. 

A decree will be entered in favor of the libelant. 
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BRUNS WICK-BALKE-COLLENDRK CO. v. I3EYKR. (Circuit Court of Ar>- 
peals. Second Circuit. May 24. 1006.) No. 277. Appeal from the Circuit 
Court of tlie United States for the Southern District of New York. For opin- 
ion below, see 345 Fed. 353. S. D. Moody, for appellent J. Q. Rice, for appel- 
lee. Refore WALL.ACE, TOWXSEND, and COXE, Circuit Judgea. 

PEU CUUIAM. Decree affirmed, with eosta. 
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HIGHLAND BOT GOLD MINING CO. et al. v. McCLEERY et al. Mo 
CLEERY et al. v. HIGHLAND BOY GOLD MINING CO. et al. (Circuit Court 
of Appeals, Eighth Circuit May 12, 1906.) Nos. 2,356, 2,386. Appeals from 
the Circuit Court of the United States for the District of Utah. Sutherland, 
Van Cott, Allison, Riter& Harkness, for appeliants. Henderson, Pieree. Critch- 
low & Barrette, for appellees. Appeal dismissed as to David McCleery and 
John Evans, per stipulation, without costs to either party in this court. See 
140 Fed. 951. 



M. A. DONOIIUE & CO. et al. v. HAIM'ETl BROS. (Circuit Court of Ap- 
peals, Seventb Circuit. May 15, 1900.) No. 1,250. Appeal from the Circuit 
Court of the United States for the Northern District of Illinois, Eastern 
Division. Jacob Newinan, S. O. Levinson. Benj. V. Becker, C. E. Clevelnnd, 
Harry Goodman, and Arthur Schaffner, for appeliants. Douglas Dyrenforth 
and W. W. Gurley, for appellee. 

PER CURIAM. Decree of the Circuit Court (144 Fed. 491) aflirmed. 



NEW YORK HERALD CO. v. STAR CO. (Circuit Court of Appeals. Second 
Circuit. May 24, 1906.) No. 276. Appeal from the Circuit Court of the 
United States for the Southern District of New York. For opinion below. see 
146 Fed. 204. H. S. Kniirhr. for «ppellant. W. A. Megrath, for appellee. 
Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Order aflirmed, with costs. 



ST. LOUIS DRESSED BEEF & PROVISION CO. v. MARYLAND CASU- 
ALTY CO. (Circuit Court of Appeals, Eighth Circuit. May 12, 1906.) No. 
2,089. In Error to the Circuit Court of the United States for the Eastern Dis- 
trict of Missouri. W. B. & Ford W. Thompson, for plaintif? in error. George 
F. McNulty and Seddon & Holland, for défendant in error. 

PER CURIAM. Reversed with costs, and remanded for further proceed- 
ings etc., on authority of opinion and mandate of the Suprême Court (26 
Sup. Ct. 400, 50 L. Ed. 712). 



THE TUG NO. 32. (Circuit Court of Appeals, Second District. May 22, 
1906.) No. 250. Appeal from the District Court ot the United States for 
the Southern District of New York. Wilhelmus Mynderse. for appeliants. 
II. G. Ward, for appellee. Before LACOMBE, TOWNSEND, and COXE, 
Circuit Judges. 

PER CURIAM. Decree of District Court (140 Fed. 87) affirmed, with 
interest and costs. 
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